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Add. 1

STATUTORY AND REGULATORY 
PROVISIONS INVOLVED 

1. Section 11(a) of the Securities Act of 1933,  
15 U.S.C. § 77k(a), provides: 
§ 77k. Civil liabilities on account of false regis-

tration statement 
(a) Persons possessing cause of action; persons 
liable 

In case any part of the registration statement, 
when such part became effective, contained an un-
true statement of a material fact or omitted to state a 
material fact required to be stated therein or neces-
sary to make the statements therein not misleading, 
any person acquiring such security (unless it is 
proved that at the time of such acquisition he knew 
of such untruth or omission) may, either at law or in 
equity, in any court of competent jurisdiction, sue— 

(1) every person who signed the registration 
statement; 

(2)  every person who was a director of (or person 
performing similar functions) or partner in the  
issuer at the time of the filing of the part of the  
registration statement with respect to which his  
liability is asserted; 

(3)  every person who, with his consent, is named 
in the registration statement as being or about  
to become a director, person performing similar 
functions, or partner; 

(4) every accountant, engineer, or appraiser, or 
any person whose profession gives authority to a 
statement made by him, who has with his consent 
been named as having prepared or certified any 
part of the registration statement, or as having 
prepared or certified any report or valuation  
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which is used in connection with the registration 
statement, with respect to the statement in such 
registration statement, report, or valuation, which 
purports to have been prepared or certified by him; 

(5) every underwriter with respect to such  
security. 
If such person acquired the security after the issuer 

has made generally available to its security holders 
an earning statement covering a period of at least 
twelve months beginning after the effective date of 
the registration statement, then the right of recovery 
under this subsection shall be conditioned on proof 
that such person acquired the security relying upon 
such untrue statement in the registration statement 
or relying upon the registration statement and not 
knowing of such omission, but such reliance may  
be established without proof of the reading of the  
registration statement by such person. 

* * * 

 

2. Section 12 of the Securities Act of 1933, 15 
U.S.C. § 77l, provides: 
§ 77l.  Civil liabilities arising in connection with 
prospectuses and communications 
(a) In general 

Any person who— 
(1) offers or sells a security in violation of section 

77e of this title, or 
(2) offers or sells a security (whether or not  

exempted by the provisions of section 77c of this  
title, other than paragraphs (2) and (14) of subsec-
tion (a) of said section), by the use of any means or 
instruments of transportation or communication in 
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interstate commerce or of the mails, by means of a 
prospectus or oral communication, which includes 
an untrue statement of a material fact or omits to 
state a material fact necessary in order to make the 
statements, in the light of the circumstances under 
which they were made, not misleading (the purchaser 
not knowing of such untruth or omission), and who 
shall not sustain the burden of proof that he did 
not know, and in the exercise of reasonable care 
could not have known, of such untruth or omission, 
shall be liable, subject to subsection (b), to the  

person purchasing such security from him, who may 
sue either at law or in equity in any court of compe-
tent jurisdiction, to recover the consideration paid for 
such security with interest thereon, less the amount 
of any income received thereon, upon the tender of 
such security, or for damages if he no longer owns 
the security. 
(b) Loss causation 

In an action described in subsection (a)(2), if the 
person who offered or sold such security proves that 
any portion or all of the amount recoverable under 
subsection (a)(2) represents other than the deprecia-
tion in value of the subject security resulting from 
such part of the prospectus or oral communication, 
with respect to which the liability of that person  
is asserted, not being true or omitting to state a  
material fact required to be stated therein or neces-
sary to make the statement not misleading, then 
such portion or amount, as the case may be, shall not 
be recoverable. 
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3. Section 17(a) of the Securities Act of 1933,  
15 U.S.C. § 77q(a), provides: 
§ 77q.  Fraudulent interstate transactions 
(a) Use of interstate commerce for purpose of 
fraud or deceit 

It shall be unlawful for any person in the offer or 
sale of any securities (including security-based swaps) 
or any security-based swap agreement (as defined  
in section 78c(a)(78) of this title) by the use of any 
means or instruments of transportation or communi-
cation in interstate commerce or by use of the mails, 
directly or indirectly— 

(1) to employ any device, scheme, or artifice to 
defraud, or 

(2) to obtain money or property by means of any 
untrue statement of a material fact or any omission 
to state a material fact necessary in order to make 
the statements made, in light of the circumstances 
under which they were made, not misleading; or 

(3) to engage in any transaction, practice, or 
course of business which operates or would operate 
as a fraud or deceit upon the purchaser. 

* * * 

 

4. Section 10(b) of the Securities Exchange Act of 
1934, 15 U.S.C. § 78j(b), provides: 
§ 78j.  Manipulative and deceptive devices 

It shall be unlawful for any person, directly or  
indirectly, by the use of any means or instrumental-
ity of interstate commerce or of the mails, or of any 
facility of any national securities exchange— 

* * * 
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(b) To use or employ, in connection with the  
purchase or sale of any security registered on a  
national securities exchange or any security not so 
registered, or any securities-based swap agreement 
any manipulative or deceptive device or contrivance 
in contravention of such rules and regulations as 
the Commission may prescribe as necessary or  
appropriate in the public interest or for the protec-
tion of investors. 

* * * 
 
5. Section 13(a) of the Securities Exchange Act of 

1934, 15 U.S.C. § 78m(a), provides: 
§ 78m.  Periodical and other reports 
(a) Reports by issuer of security; contents 

Every issuer of a security registered pursuant to 
section 78l of this title shall file with the Commis-
sion, in accordance with such rules and regulations 
as the Commission may prescribe as necessary or 
appropriate for the proper protection of investors and 
to insure fair dealing in the security— 

(1) such information and documents (and such 
copies thereof ) as the Commission shall require  
to keep reasonably current the information and 
documents required to be included in or filed  
with an application or registration statement filed 
pursuant to section 78l of this title, except that the 
Commission may not require the filing of any  
material contract wholly executed before July 1, 
1962. 

(2) such annual reports (and such copies thereof ), 
certified if required by the rules and regulations  
of the Commission by independent public account-
ants, and such quarterly reports (and such copies 
thereof ), as the Commission may prescribe. 
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Every issuer of a security registered on a national 
securities exchange shall also file a duplicate original 
of such information, documents, and reports with  
the exchange.  In any registration statement, periodic 
report, or other reports to be filed with the Commis-
sion, an emerging growth company need not present 
selected financial data in accordance with section 
229.301 of title 17, Code of Federal Regulations,  
for any period prior to the earliest audited period 
presented in connection with its first registration 
statement that became effective under this chapter 
or the Securities Act of 1933 [15 U.S.C. 77a et seq.] 
and, with respect to any such statement or reports, 
an emerging growth company may not be required to 
comply with any new or revised financial accounting 
standard until such date that a company that is not 
an issuer (as defined under section 7201 of this title) 
is required to comply with such new or revised  
accounting standard, if such standard applies to 
companies that are not issuers. 

* * * 

 

6. Section 18 of the Securities Exchange Act of 
1934, 15 U.S.C. § 78r, provides: 
§ 78r.  Liability for misleading statements 
(a) Persons liable; persons entitled to recover; 
defense of good faith; suit at law or in equity; 
costs, etc. 

Any person who shall make or cause to be made 
any statement in any application, report, or document 
filed pursuant to this chapter or any rule or regula-
tion thereunder or any undertaking contained in a 
registration statement as provided in subsection (d) 
of section 78o of this title, which statement was at 
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the time and in the light of the circumstances under 
which it was made false or misleading with respect to 
any material fact, shall be liable to any person (not 
knowing that such statement was false or mislead-
ing) who, in reliance upon such statement, shall have 
purchased or sold a security at a price which was  
affected by such statement, for damages caused by 
such reliance, unless the person sued shall prove that 
he acted in good faith and had no knowledge that 
such statement was false or misleading.  A person 
seeking to enforce such liability may sue at law or in 
equity in any court of competent jurisdiction.  In any 
such suit the court may, in its discretion, require an 
undertaking for the payment of the costs of such suit, 
and assess reasonable costs, including reasonable  
attorneys’ fees, against either party litigant. 

* * * 

 

7. Section 302 of the Sarbanes-Oxley Act of 2002, 
Pub. L. No. 107-204, 116 Stat. 745, 777-78, codified at 
15 U.S.C. § 7241, provides in relevant part: 

§ 7241.  Corporate responsibility for financial 
reports 

(a) Regulations required 

The Commission shall, by rule, require, for each 
company filing periodic reports under section 78m(a) 
or 78o(d) of this title, that the principal executive  
officer or officers and the principal financial officer  
or officers, or persons performing similar functions, 
certify in each annual or quarterly report filed or 
submitted under either such section of this title 
that— 

(1) the signing officer has reviewed the report; 
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(2) based on the officer’s knowledge, the report 
does not contain any untrue statement of a material 
fact or omit to state a material fact necessary in 
order to make the statements made, in light of the 
circumstances under which such statements were 
made, not misleading; 

(3) based on such officer’s knowledge, the financial 
statements, and other financial information included 
in the report, fairly present in all material respects 
the financial condition and results of operations of 
the issuer as of, and for, the periods presented in 
the report; 

(4) the signing officers— 

(A) are responsible for establishing and main-
taining internal controls; 

(B) have designed such internal controls to  
ensure that material information relating to the 
issuer and its consolidated subsidiaries is made 
known to such officers by others within those  
entities, particularly during the period in which 
the periodic reports are being prepared; 

(C) have evaluated the effectiveness of the  
issuer’s internal controls as of a date within 90 
days prior to the report; and 

(D) have presented in the report their conclu-
sions about the effectiveness of their internal 
controls based on their evaluation as of that date; 

(5) the signing officers have disclosed to the issu-
er’s auditors and the audit committee of the board 
of directors (or persons fulfilling the equivalent 
function)— 
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(A) all significant deficiencies in the design  
or operation of internal controls which could  
adversely affect the issuer’s ability to record,  
process, summarize, and report financial data 
and have identified for the issuer’s auditors any 
material weaknesses in internal controls; and 

(B) any fraud, whether or not material, that 
involves management or other employees who 
have a significant role in the issuer’s internal 
controls; and 

(6) the signing officers have indicated in the report 
whether or not there were significant changes  
in internal controls or in other factors that could 
significantly affect internal controls subsequent to 
the date of their evaluation, including any correc-
tive actions with regard to significant deficiencies 
and material weaknesses. 

* * * 

 

8. Section 906 of the Sarbanes-Oxley Act of 2002, 
Pub. L. No. 107-204, 116 Stat. 745, 806, codified at 
18 U.S.C. § 1350, provides: 

§ 1350.  Failure of corporate officers to certify 
financial reports 

(a) Certification of Periodic Financial Reports. 
—Each periodic report containing financial statements 
filed by an issuer with the Securities Exchange 
Commission pursuant to section 13(a) or 15(d) of the 
Securities Exchange Act of 1934 (15 U.S.C. 78m(a) or 
78o(d)) shall be accompanied by a written statement 
by the chief executive officer and chief financial  
officer (or equivalent thereof ) of the issuer. 
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(b) Content.—The statement required under  
subsection (a) shall certify that the periodic report 
containing the financial statements fully complies 
with the requirements of section 13(a) or 15(d) of the 
Securities Exchange Act of 1934 (15 U.S.C. 78m or 
78o(d)) and that information contained in the periodic 
report fairly presents, in all material respects, the 
financial condition and results of operations of the 
issuer. 

(c) Criminal Penalties.—Whoever— 

(1) certifies any statement as set forth in subsec-
tions (a) and (b) of this section knowing that the 
periodic report accompanying the statement does 
not comport with all the requirements set forth in 
this section shall be fined not more than $1,000,000 
or imprisoned not more than 10 years, or both; or 

(2) willfully certifies any statement as set forth 
in subsections (a) and (b) of this section knowing 
that the periodic report accompanying the state-
ment does not comport with all the requirements 
set forth in this section shall be fined not more 
than $5,000,000, or imprisoned not more than 20 
years, or both. 

 

9. Section 21D of the Private Securities Litigation 
Reform Act of 1995, Pub. L. No. 104-67, 109 Stat. 
737, 743-49, codified as amended at 15 U.S.C. § 78u-4, 
provides in relevant part: 

§ 78u-4.  Private securities litigation 

* * * 

(b) Requirements for securities fraud actions 

(1) Misleading statements and omissions 
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In any private action arising under this chapter 
in which the plaintiff alleges that the defendant— 

(A) made an untrue statement of a material 
fact; or 

(B) omitted to state a material fact necessary 
in order to make the statements made, in the 
light of the circumstances in which they were 
made, not misleading; 

the complaint shall specify each statement alleged 
to have been misleading, the reason or reasons why 
the statement is misleading, and, if an allegation 
regarding the statement or omission is made on  
information and belief, the complaint shall state 
with particularity all facts on which that belief is 
formed. 

(2) Required state of mind 

(A) In general 

Except as provided in subparagraph (B), in  
any private action arising under this chapter in 
which the plaintiff may recover money damages 
only on proof that the defendant acted with a 
particular state of mind, the complaint shall, 
with respect to each act or omission alleged to  
violate this chapter, state with particularity facts 
giving rise to a strong inference that the defendant 
acted with the required state of mind. 

(B) Exception 

In the case of an action for money damages 
brought against a credit rating agency or a  
controlling person under this chapter, it shall be 
sufficient, for purposes of pleading any required 
state of mind in relation to such action, that the 
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complaint state with particularity facts giving 
rise to a strong inference that the credit rating 
agency knowingly or recklessly failed— 

(i) to conduct a reasonable investigation of 
the rated security with respect to the factual 
elements relied upon by its own methodology 
for evaluating credit risk; or 

(ii) to obtain reasonable verification of such 
factual elements (which verification may be 
based on a sampling technique that does not 
amount to an audit) from other sources that 
the credit rating agency considered to be com-
petent and that were independent of the issuer 
and underwriter. 

* * * 

(f ) Proportionate liability 

* * * 
(10) Definitions 

For purposes of this subsection— 
(A) a covered person “knowingly commits a  

violation of the securities laws”— 
(i) with respect to an action that is based  

on an untrue statement of material fact or 
omission of a material fact necessary to make 
the statement not misleading, if— 

(I) that covered person makes an untrue 
statement of a material fact, with actual 
knowledge that the representation is false,  
or omits to state a fact necessary in order to 
make the statement made not misleading, 
with actual knowledge that, as a result of the 
omission, one of the material representations 
of the covered person is false; and 
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(II) persons are likely to reasonably rely on 
that misrepresentation or omission; and 
(ii) with respect to an action that is based on 

any conduct that is not described in clause (i), 
if that covered person engages in that conduct 
with actual knowledge of the facts and circum-
stances that make the conduct of that covered 
person a violation of the securities laws; 

* * * 

 

10. Securities and Exchange Commission Item 303, 
17 C.F.R. § 229.303, provides in relevant part: 
§ 229.303 (Item 303)  Management’s discussion 
and analysis of financial condition and results of 
operations. 

* * * 
 (b) Full fiscal years.  The discussion of financial 

condition, changes in financial condition and results 
of operations must provide information as specified 
in paragraphs (b)(1) through (3) of this section and 
such other information that the registrant believes  
to be necessary to an understanding of its financial 
condition, changes in financial condition and results 
of operations.  Where the financial statements reflect 
material changes from period-to-period in one or 
more line items, including where material changes 
within a line item offset one another, describe the 
underlying reasons for these material changes in 
quantitative and qualitative terms.  Where in the 
registrant’s judgment a discussion of segment infor-
mation and/or of other subdivisions (e.g., geographic 
areas, product lines) of the registrant’s business 
would be necessary to an understanding of such 
business, the discussion must focus on each relevant 
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reportable segment and/or other subdivision of the 
business and on the registrant as a whole.  

(1) Liquidity and capital resources.  Analyze 
the registrant’s ability to generate and obtain  
adequate amounts of cash to meet its requirements 
and its plans for cash in the short-term (i.e., the 
next 12 months from the most recent fiscal period 
end required to be presented) and separately in the 
long-term (i.e., beyond the next 12 months).  The 
discussion should analyze material cash require-
ments from known contractual and other obliga-
tions.  Such disclosures must specify the type of  
obligation and the relevant time period for the  
related cash requirements.  As part of this analysis, 
provide the information in paragraphs (b)(1)(i) and 
(ii) of this section.  

(i) Liquidity.  Identify any known trends or any 
known demands, commitments, events or uncer-
tainties that will result in or that are reasonably 
likely to result in the registrant’s liquidity  
increasing or decreasing in any material way.  If 
a material deficiency is identified, indicate the 
course of action that the registrant has taken or 
proposes to take to remedy the deficiency.  Also 
identify and separately describe internal and  
external sources of liquidity, and briefly discuss 
any material unused sources of liquid assets.  

(ii) Capital resources.  
(A) Describe the registrant’s material cash 

requirements, including commitments for capital 
expenditures, as of the end of the latest fiscal 
period, the anticipated source of funds needed 
to satisfy such cash requirements and the  
general purpose of such requirements.  
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(B) Describe any known material trends,  
favorable or unfavorable, in the registrant’s 
capital resources.  Indicate any reasonably  
likely material changes in the mix and relative 
cost of such resources.  The discussion must 
consider changes among equity, debt, and any 
off-balance sheet financing arrangements.  

(2) Results of operations.  
(i) Describe any unusual or infrequent events 

or transactions or any significant economic 
changes that materially affected the amount of 
reported income from continuing operations and, 
in each case, indicate the extent to which income 
was so affected.  In addition, describe any other 
significant components of revenues or expenses 
that, in the registrant’s judgment, would be  
material to an understanding of the registrant’s 
results of operations.  

(ii) Describe any known trends or uncertainties 
that have had or that are reasonably likely to 
have a material favorable or unfavorable impact 
on net sales or revenues or income from continu-
ing operations.  If the registrant knows of events 
that are reasonably likely to cause a material 
change in the relationship between costs and 
revenues (such as known or reasonably likely  
future increases in costs of labor or materials or 
price increases or inventory adjustments), the 
change in the relationship must be disclosed.  

(iii) If the statement of comprehensive income 
presents material changes from period to period 
in net sales or revenue, if applicable, describe the 
extent to which such changes are attributable to 
changes in prices or to changes in the volume or 
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amount of goods or services being sold or to the 
introduction of new products or services. 

 

11. Securities and Exchange Commission Rule 10b-5, 
17 C.F.R. § 240.10b-5, provides: 
§ 240.10b-5  Employment of manipulative and 

deceptive devices. 
It shall be unlawful for any person, directly or  

indirectly, by the use of any means or instrumental-
ity of interstate commerce, or of the mails or of any 
facility of any national securities exchange,  

(a) To employ any device, scheme, or artifice to 
defraud,  

(b) To make any untrue statement of a material 
fact or to omit to state a material fact necessary in 
order to make the statements made, in the light of 
the circumstances under which they were made, 
not misleading, or  

(c) To engage in any act, practice, or course of 
business which operates or would operate as a 
fraud or deceit upon any person,  

in connection with the purchase or sale of any  
security.  

* * * 


