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QUESTIONS PRESENTED

Section 10(b) of the Securities Exchange Act of 1934
prohibits deception in connection with the purchase or
sale of securities. To that end, SEC Rule 10b-5 de-
clares it unlawful to make an untrue statement or omit
a material fact “necessary” to make an affirmative
statement “not misleading.” 17 C.F.R. § 240.10b-5(b).
A violation of this requirement can give rise to a pri-
vate claim—a judicially implied private right of action
that this Court has construed narrowly.

Item 303 of SEC Regulation S-K calls for additional
disclosures under a different standard. Item 303 is an
administrative rule that requires a company to dis-
close known trends or uncertainties that are likely to
have a material impact on its financial position, re-
gardless of whether the company had made any state-
ments that would otherwise be misleading.

Against this backdrop, this case presents the follow-
ing question:

Whether the Second Circuit erred in holding—in
conflict with the Third, Ninth, and Eleventh Circuits—
that a failure to make a disclosure required under Item
303 can support a private claim under Section 10(b),
even in the absence of an otherwise-misleading state-
ment.
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PARTIES TO THE PROCEEDING

Petitioners (defendants-appellees below) are Mac-
quarie Infrastructure Corporation; James Hooke, Jay
Davis, Liam Stewart, Richard D. Courtney, Robert
Choi, Martin Stanley, Norman H. Brown, Jr., George
W. Carmany, III, Henry E. Lentz, Ouma Sananikone,
and William H. Webb; and Macquarie Infrastructure
Management (USA) Inc.

Barclays Capital Inc., also a defendant-appellee be-
low, is not participating in this petition.

Respondents (plaintiffs-appellants below) are Moab
Partners, L.P. and City of Riviera Beach General Em-
ployees Retirement System.

CORPORATE DISCLOSURE STATEMENT

While this litigation has been pending, petitioner
Macquarie Infrastructure Corporation (MIC) formally
changed its corporate name to “Atlantic Aviation In-
frastructure Corporation.” (This petition uses the for-
mer name MIC.) Atlantic Aviation Infrastructure Cor-
poration’s direct parent company and 100% stock-
holder is KKR Apple Bidco, LLC. No publicly held cor-
poration owns any of Atlantic Aviation Infrastructure
Corporation’s stock.

Petitioners James Hooke, Jay Davis, Liam Stewart,
Richard D. Courtney, Robert Choi, Martin Stanley,
Norman H. Brown, Jr., George W. Carmany, III,
Henry E. Lentz, Ouma Sananikone, and William H.
Webb are natural persons. They were officers and di-
rectors of MIC.

Petitioner Macquarie Infrastructure Management
(USA) Inc. MIMUSA) is a wholly owned subsidiary of
Macquarie Infrastructure and Real Assets Inc., a pri-
vately held corporation established under the laws of



111
Delaware. MIMUSA is indirectly wholly owned by
Macquarie Group Limited, a publicly held corporation
established under the laws of Australia and listed on
the Australian Securities Exchange. No publicly held
corporation holds 10% or more of Macquarie Group
Limited’s stock.

Barclays Capital Inc., a defendant-appellee below, is
an indirect wholly owned subsidiary of Barclays PLC,
a publicly traded corporation. No other publicly traded
entity owns 10% or more of Barclays Capital Inc.’s
stock.

STATEMENT OF RELATED PROCEEDINGS

This case arises from and relates to the following
proceedings in the United States Court of Appeals for
the Second Circuit and the United States District
Court for the Southern District of New York:

e City of Riviera Beach General Employees Retire-
ment System v. Macquarie Infrastructure Corpo-
ration, et al., No. 18-cv-03608 (VSB) (S.D.N.Y)),
judgment entered Sept. 7, 2021.

e Moab Partners, L.P. v. Macquarie Infrastructure
Corporation, et al., No. 21-2524 (2d Cir.), judg-
ment entered Dec. 20, 2022, petition for rehearing
denied on Jan. 27, 2023.

Following the Second Circuit’s remand, the defend-
ants renewed their motions to dismiss certain counts
on grounds that the district court and Second Circuit
did not reach. While those motions are pending, dis-
covery and all other proceedings are stayed under the
automatic stay provision of the Private Securities Lit-
igation Reform Act of 1995. Dist. Ct. ECF 133 at 1
(Apr. 4, 2023); see also 15 U.S.C. § 77z-1(b)(1).
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No other proceedings in state or federal trial or ap-

pellate courts directly relate to this case under this
Court’s Rule 14.1(b)(@111).
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PETITION FOR A WRIT OF CERTIORARI

This petition gives the Court another chance to re-
solve a persistent conflict of authority under the fed-
eral securities laws. The question is whether private
parties can sue under Section 10(b) of the Securities
Exchange Act and SEC Rule 10b-5 based on a com-
pany’s alleged failure to comply with disclosure re-
quirements in Item 303 of the SEC’s Regulation S-K.
For several years, this question divided the circuits
with the largest securities dockets, with the Second
Circuit taking one view and the Third and Ninth tak-
ing the opposite. In 2017, this Court recognized the
conflict and granted review, but the case settled before
argument. See Leidos, Inc. v. Ind. Pub. Ret. Sys., No.
16-581. Since then, the conflict has only become more
entrenched. The Court should grant review once again.

Section 10(b) prohibits manipulation and deception
in the purchase and sale of securities. See 15 U.S.C.
§ 78j(b). As this Court has observed, this provision and
its promulgating rule, Rule 10b-5, “do not create an af-
firmative duty to disclose any and all material infor-
mation.” Matrixx Initiatives, Inc. v. Siracusano, 563
U.S. 27, 44 (2011). Instead, other than in the context
of insider trading, they require disclosure only to the
extent “necessary” to make an affirmative statement
“not misleading.” 17 C.F.R. § 240.10b-5(b). A com-
pany can limit its speech without violating Rule 10b-
5; it 1s not required to tell investors everything they
might want to know. But it cannot tell misleading
half-truths. A violation of Rule 10b-5 gives rise to a
private claim under Section 10(b)—a judicially implied
private right of action that this Court has been loath
to expand. See, e.g., Janus Cap. Grp., Inc. v. First
Deriv. Traders, 564 U.S. 135, 142 (2011).
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The question here is whether a Section 10(b) claim
can also rest on a failure to provide a disclosure re-
quired under Item 303 of SEC Regulation S-K, even
without an affirmative statement that is rendered mis-
leading by omission. Item 303 requires a company to
disclose “known trends or uncertainties that have had
or that are reasonably likely to have a material favor-
able or unfavorable impact” on its financial perfor-
mance. 17 C.F.R. § 229.303(b)(2)(i1). By its nature,
Item 303 does not create a hard-and-fast rule about
what facts must be disclosed; it depends on manage-
ment’s judgment about what is reasonably likely to oc-
cur in the future. Under some circumstances, disclo-
sure 1s mandatory; under others, optional. A question
about such judgments can give rise to an SEC inquiry
and potentially an enforcement action if the SEC finds
it warranted.

What such a question should not do, however, is
open the floodgates to potentially crippling private
class action liability. That is precisely why the Ninth
Circuit declined to recognize alleged violations of
Item 303 as a basis for a claim under Section 10(b).
Persuaded by a Third Circuit decision written by then-
Judge Alito, the Ninth Circuit held that “Item 303 does
not create a duty to disclose for purposes of Sec-
tion 10(b) and Rule 10b-5." In re NVIDIA Corp. Sec.
Litig., 768 F.3d 1046, 1054, 1056 (9th Cir. 2014); see
also Oran v. Stafford, 226 F.3d 275, 286 n.6 (3d Cir.
2000) (Alito, J.). Because Item 303 requires disclo-
sures that Rule 10b-5 does not, the Ninth Circuit has
held that a duty to disclose must “be separately shown”
to support private Section 10(b) liability. NVIDIA, 768
F.3d at 1056.

Not so in the Second Circuit. Acknowledging that its
decision places it “at odds with the Ninth Circuit,” the
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Second Circuit has long held that an Item 303 viola-
tion can be a basis for private liability under Section
10(b), even without an otherwise misleading state-
ment. See Stratte-McClure v. Morgan Stanley, 776
F.3d 94, 103 (2d Cir. 2015). The Second Circuit ap-
plied this rule in Indiana Public Retirement System v.
SAIC, Inc., and this Court granted certiorari in 2017
to resolve the conflict. 818 F.3d 85, 94 (2d Cir. 2015),
cert. granted sub nom. Leidos Inc. v. Ind. Pub. Ret.
Sys., 137 S. Ct. 1395, 1396 (2017). But the case settled
before argument.

In the last five years, the conflict has only deepened.
Adopting the logic of the Third and Ninth Circuits, the
Eleventh Circuit has recognized that because of the
differences in the standards underlying Item 303 and
Section 10(b), “a violation of the former does not ipso
facto indicate a violation of the latter.” Carvelli v.
Ocwen Fin. Corp., 934 F.3d 1307, 1331 (11th Cir.
2019). And the Fifth Circuit has acknowledged the cir-
cuit split, declaring that it “ha[s] never held that Item
303 creates a duty to disclose under the Securities Ex-
change Act.” Mun. Emps.’ Ret. Sys. of Mich. v. Pier 1
Imports, Inc., 935 F.3d 424, 436 (5th Cir. 2019).

Meanwhile, the Second Circuit has doubled down on
its position, citing its prior decisions repeatedly. And
here, it applied those decisions under circumstances
that aptly illustrate the practical difficulty of allowing
such a dramatic expansion of private liability.
Whether Item 303 has been violated is an often-elusive
question that depends on the blurry line the SEC has
drawn between “required” and “optional” disclosures.
While the defendants here contend that the disclosure
of possible future events was (at most) optional, the
plaintiff alleges that it was required. In the Second
Circuit, such an allegation is apparently enough for a
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private lawsuit to survive a motion to dismiss and pro-
ceed to class certification. And because the Item 303
analysis itself has a subjective component, the Second
Circuit was willing to leapfrog over the scienter re-
quirement altogether. These difficulties illustrate the
kinds of mischief that can arise when vague adminis-
trative rules become a basis for class action lawsuits
claiming potentially sweeping private liability.

The Court should again grant certiorari to resolve
the conflict. The outsized role of the Second Circuit in
securities litigation makes its views particularly influ-
ential—and its error particularly problematic. Even
now, the amped-up risk for executives is leading them
to err on the side of overdisclosure. This creates un-
necessary costs and makes already-lengthy corporate
filings even less useful to the market. And in any
event, the potential consequences of nondisclosure
should be consistent across the nation. The liability of
a corporation and its executives should not depend on
which coast the plaintiff chooses for its lawsuit. This
Court should grant review.

OPINIONS BELOW

The Second Circuit’s decision (Pet. 1a—13a) is not re-
ported but is available at 2022 WL 17815767. The dis-
trict court’s dismissal (Pet. 14a—48a) is not reported
but is available at 2021 WL 4084572.

JURISDICTION

On December 20, 2022, the Second Circuit vacated
the district court’s dismissal order and remanded the
case for further proceedings. Pet. 1a, 4a. MIC timely
filed a petition for rehearing on January 3, 2020, and
the Second Circuit denied it on January 27, 2023. Pet.
49a—50a. By order dated April 24, 2023, Justice So-
tomayor granted MIC’s application to extend the time
for this petition to May 30, 2023. No. 22A920.
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This Court has jurisdiction under 28 U.S.C.
§ 1254(1). The Second Circuit had jurisdiction under
28 U.S.C. § 1291, and the district court had jurisdic-
tion under 28 U.S.C. § 1331.

STATUTORY PROVISIONS INVOLVED

This case implicates Section 10(b) of the Securities
Exchange Act of 1934 (15 U.S.C. § 78j(b)), Securities
and Exchange Commission Rule 10b-5 (17 C.F.R.
§ 240.10b-5), and Securities and Exchange Commis-
sion Regulation S-K, Item 303 (17 C.F.R. § 229.303).1
These provisions are reproduced at Pet. 51a—61a.

1 The provision of Item 303 at issue in this case was
amended in 2021 (see Pet. 54a—55a & n.1)—but not in a
manner that would abrogate the question presented here.
The current version of the relevant provision requires issu-
ing companies to “[d]escribe any known trends or uncer-
tainties that have had or that are reasonably likely to have
a material favorable or unfavorable impact on net sales or
revenues or income from continuing operations.” 17 C.F.R.
§ 229.303(b)(2)(i1) (2021) (emphasis added). The version in
effect when this suit was filed (and when Stratte-McClure
was decided and certiorari was granted in Leidos) required
them to “[d]escribe any known trends or uncertainties that
have had or that the registrant reasonably expects will have
a material favorable or unfavorable impact on net sales or
revenues or income from continuing operations.” 17 C.F.R.
§ 229.303(a)(3)(11) (2018) (emphasis added). The change in
language is immaterial. From the beginning, the SEC’s in-
terpretive guidance has framed Item 303 in terms of
whether the trend or uncertainty was “reasonably likely to
have material effects”—the same language the current ver-
sion reflects. See Management’s Discussion and Analysis of
Financial Condition and Results of Operations, Exchange
Act Release No. 26,831 (“Interpretive Release”), 54 Fed.
Reg. 22,427, 22,429 (May 24, 1989).
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STATEMENT OF THE CASE
A. MIC’s business

MIC was a publicly traded company that owned and
operated a portfolio of infrastructure-related busi-
nesses. One of these was International-Matex Tank
Terminals IMTT), which was among the largest pro-
viders of third-party bulk liquid storage services in the
United States. IMTT’s terminals stored or handled
commodity and specialty chemicals, vegetable and
tropical oils, and refined petroleum products such as
No. 6 oil (a high-sulfur fuel oil sometimes called “black
oil”). IMTT has been involved in the storage of No. 6
oil since the 1970s—a fact that MIC has consistently
disclosed.

Starting in the 1980s, environmental regulations
caused demand for No. 6 oil to decline. But because
No. 6 o1l is a byproduct of the refining process, it is still
being produced and must still be handled and stored.
In fact, as demand for No. 6 o1l decreased, the demand
for IMTT’s storage services increased. Pet. 22a.

In 2008, the International Maritime Organization
(IMO)—a United Nations agency charged with regu-
lating global shipping—promulgated “IMO 2020,” a
proposed regulation that would cap the sulfur content
of fuel oil used in shipping at 0.5% by the beginning of
2020. Pet. 18a—19a. This raised questions about No. 6
oil, which contains about 3% sulfur. Some observers
predicted that demand for No. 6 oil would be elimi-
nated altogether, but others predicted that emerging
technologies could mitigate the excess sulfur. Pet.
18a—19a. Still other experts believed that IMO 2020
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would be revised before it went into effect—or that its
effective date would be delayed. JA486.2

In late 2016—after the beginning of the putative
class period in this case—the IMO “announced that it
concluded its review” of the potential regulation and
“formally fixed” the 0.5% sulfur cap to go into effect in
2020. Pet. 19a. This announcement was “widely re-
ported.” Id. In the meantime, IMTT proceeded with
business as usual and remained highly successful.
Throughout 2016 and most of 2017, nearly all the
IMTT tanks designed to store No.6 oil had been
leased, and IMTT maintained utilization rates exceed-
ing historic levels.

In late 2017 and early 2018, IMTT experienced a
sudden and unexpected decline in demand for storage
at its facilities, when a larger-than-expected number
of IMTT’s customers gave notice of their intent not to
renew their contracts for storage of No. 6 oil. JA702—
03. As MIC later explained to the market, the reasons
for nonrenewal “reflected both continuing changes in
domestic and global demand for the product, and mar-
ket conditions for trading customers.” JA696.

On February 22, 2018, MIC announced its successful
fourth quarter and year-end 2017 financial results,
showing an 8% increase in cash flow. JA70-71; Pet.
22a—23a. At the same time, though, MIC announced
that it was reducing its 2018 dividend guidance to re-
tain a greater share of its free cash flow to fund its
businesses. On this news, MIC’s stock price dropped.

The next day, MIC’s then-new CEO explained the
factors that led to the Board’s decision to lower the an-
ticipated dividend. These factors included issues af-

2 “JA” citations refer to the Second Circuit Joint Appendix.
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fecting MIC’s access to capital markets, new tax incen-
tives to 1nvest in its own portfolio, and a desire to
maintain a more flexible balance sheet, among others.
While the sudden and unexpected decline in demand
for storage at IMTT was also identified as one of the
factors, it was by no means the only reason given.
JAT702, JAT719.

B. This lawsuit

This lawsuit followed, and Moab Partners, L.P.—a
sophisticated activist investor—was ultimately ap-
pointed lead plaintiff. Moab then filed the operative
complaint, asserting securities claims against MIC,
several former officers and directors of MIC and IMT'T,
another company in the Macquarie Group (MIMUSA)
that provided management and other services to MIC,
and Barclays Capital Inc., which had served as under-
writer for a November 2016 secondary offering of MIC
stock. JA31-33, JA123. The complaint alleged viola-
tions of Section 10(b) and Rule 10b-5, as well as claims
under Section 20(a) (“control person” liability, 15
U.S.C § 78t(a)), and Section 20A (insider trading, id.
§ 78t-1). JA117-20. In addition, the complaint alleged
violations of Section 11 (misrepresentations in regis-
tration statement, 15 U.S.C. § 77k), Section 12(a)(2)
(misrepresentations in prospectus, id. § 771), and Sec-
tion 15 (control person liability, id. § 770) of the Secu-
rities Act. JA129-33. Moab sought to represent a
class of all purchasers of MIC stock (1) between Febru-
ary 22, 2016, and February 21, 2018, and/or (ii) in or
traceable to the November 2016 secondary offering.
JA133.

As relevant here, Moab’s central allegation is that
between February 2016 and February 2018, MIC and
1ts management defrauded investors by failing to pre-
dict and disclose that IMO 2020 would have a material
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negative impact on MIC’s overall financial perfor-
mance. Moab contends that management should have
anticipated and disclosed the regulation’s impact
years before it went into effect (and, indeed, even be-
fore the late-2016 announcement when the IMO con-
firmed that the regulation would, in fact, go into effect
in 2020). Pet. 28a. Specifically, Moab alleges that MIC
and/or the individual defendants were required but
failed to disclose (a) “[IMTT’s] reliance on revenue
from the storage of No. 6 01l”; (b) the risk that imple-
mentation of IMO 2020 “would severely curtail ‘the de-
mand for storage” of No. 6 oil at IMTT; and (c) the risk
that IMTT would “need to undertake significant capi-
tal expenditures to repurpose” some of its tanks in re-
sponse to market conditions. JA23, JA26, JAS83,
JA102.

C. The district court’s dismissal

The defendants moved to dismiss the complaint for
failure to state a claim, and the district court granted
the motion.

To start, the court rejected Moab’s argument that
MIC violated a disclosure obligation under Item 303 of
SEC Regulation S-K, 17 C.F.R. § 229.303, “which obli-
gates a company to make a disclosure in its SEC filings
‘where a trend, demand, commitment, event or uncer-
tainty is both presently known to management and
reasonably likely to have material effects on the regis-
trant’s financial conditions or results of operations.”
Pet. 30a—31a (quoting SAIC, 818 F.3d at 94).

The district court reached this conclusion after ana-
lyzing two published 2015 Second Circuit decisions
that held that “a violation of Item 303 [could be] suffi-
cient to support a Section 10(b) claim.” Id. (citing
Stratte-McClure, 776 F.3d at 101-03, and SAIC, 818
F.3d at 94-95). Distinguishing SAIC, the district court
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in this case concluded that the facts Moab pled were
insufficient to trigger Item 303’s disclosure require-
ment. Pet. 39a—40a. According to the district court,
Moab had failed to plead “an uncertainty that should
have been disclosed” and “in what SEC filing or filings
Defendants were supposed to disclose it.” Pet. 39a.
The complaint “d[id] not ‘allege that’ any ‘omitted in-
formation was material’ under the relevant ‘probabil-
ity/magnitude test’ for assessing Item 303 violations.”
Id. (quoting Stratte-McClure, 776 F.3d at 103). Nor did
Moab allege “when Defendants ‘actually kn[ew] of
* * * facts” that would have required disclosure. Pet.
40a (quoting SAIC, 818 F.3d at 95).

The district court also found that Moab had failed to
allege facts to support a strong inference of scienter, as
required by the heightened pleading standard of the
Private Securities Litigation Reform Act of 1995
(PSLRA), Pub. L. No. 104-67, 109 Stat. 737. Pet. 42a—
47a; see also Pet. 26a (quoting 15 U.S.C. § 78u-4(b)).
The court explained that even if “Defendants were
negligent concerning the risks IMTT faced in its expo-
sure to a potential downturn in the demand to store
No. 6 fuel oil,” “that is not legally sufficient to demon-
strate scienter” with respect to any inaccuracy in its
disclosures. Pet. 47a.

Because Moab’s other Exchange Act and Securities
Act claims required either a primary violation or a ma-
terial misrepresentation or omission and the court had
found none, the court dismissed those claims as well.
Pet. 47a—48a.

D. The Second Circuit’s decision

The Second Circuit disagreed, holding that Moab
had alleged actionable omissions for purposes of Sec-
tion 10(b) and Sections 11 and 12(a)(2). Pet. 5a. The
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panel “agree[d] with the district court that the major-
ity of Defendants’ alleged misstatements are not ac-
tionable.” Pet. 7a. But it concluded that Moab “ha[d]
adequately alleged a ‘known trend[] or uncertaint[y]’
that gave rise to a duty to disclose under Item 303.”
Id. (quoting Stratte-McClure, 776 F.3d at 101 (in turn
quoting Item 303)).

In the panel’s view, the complaint adequately al-
leged that “even if Defendants could not determine
with certainty that IMO 2020 would be implemented,”
the regulation’s potentially “significant restriction of
No. 6 fuel o1l use” in the future “was known to Defend-
ants and reasonably likely to have material effects on
MIC’s financial condition or results of operation” if and
when it went into effect. Pet. 9a. Following circuit
precedent, the panel reasoned that because this infor-
mation was not “so obviously unimportant to a reason-
able investor that reasonable minds could not differ on
the question of [its] importance,” the complaint suffi-
ciently alleged it was material and had to be disclosed
under Item 303. Pet. 10a (quoting Litwin v. Black-
stone Grp., L.P., 634 F.3d 706, 717 (2d Cir. 2011)).

Further, not only was this purported Item 303 viola-
tion sufficient to establish an actionable omission for
purposes of all of Moab’s claims (Pet. 8a—10a), but the
panel also found it sufficient to establish scienter un-
der Section 10(b). Pet. 10a—11a. According to the
panel, the PSLRA’s heightened standard was satisfied
because Defendants were allegedly in the “position of
knowing” that “it was likely” that IMO 2020 would re-
duce revenue, and yet they “did not make correspond-
ing disclosures.” Pet. 11a—12a.

Because the other claims were predicated on a find-
ing of liability under Section 10(b) of the Exchange Act
and Sections 11 and 12(a)(2) of the Securities Act, the
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district court vacated the judgment of dismissal as to
all claims and remanded the case to the district court.3

REASONS FOR GRANTING THE PETITION

This case presents a square circuit split on an im-
portant securities law issue: whether an alleged viola-
tion of the duty to disclose under Item 303 can support
a private cause of action under Section 10(b) and Rule
10b-5. This Court granted review to resolve this cir-
cuit split in 2017, but the case settled before argument.

In the last five years, the conflict has only become
more entrenched. As discussed below, the Eleventh
Circuit has now joined the Third and Ninth in holding
that a failure to disclose under Item 303 is not suffi-
cient on its own to support a private cause of action.
The Fifth Circuit has expressed a similar view in dicta.
And meanwhile, the Second Circuit has not reconsid-
ered its contrary position; it has doubled down, citing
its prior decisions repeatedly and applying them again
in this case.

The Second Circuit’s broad view of Section 10(b) lia-
bility has the effect of further expanding the private
right of action for securities fraud—precisely what sev-
eral members of this Court have cautioned against.
Expanding liability by judicial fiat contravenes Con-
gress’s efforts to limit Section 10(b) liability in the
PSLRA and rein in the costs to companies of defending
against potentially company-crippling securities fraud
suits. And moreover, as this case illustrates, Item 303

3 The ongoing proceedings are not a barrier to review. Many
of this Court’s securities cases have involved court of ap-
peals decisions that left additional proceedings moving for-
ward in the district court. See, e.g., Matrixx Initiatives, 563
U.S. at 27; Janus, 564 U.S. at 140-41; Dura Pharms., Inc.
v. Broudo, 544 U.S. 336, 340 (2005).
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1s particularly unsuitable as a basis for expanding lia-
bility, as the fine line the SEC has drawn between re-
quired disclosures and those that are merely optional
incentivizes issuers to err on the side of overdisclosure
of irrelevant or distracting information. This outcome
1s the worst of both worlds: expensive to issuers and
unhelpful to potential investors.

The conflict in this case involves the three busiest
circuits for securities litigation: the Second and Ninth,
and (to a lesser extent) the Third.4 It also opens the
door to forum shopping—a trend that finds support in
the data. By the numbers, the Second Circuit is the
preferred filing destination for Item 303 plaintiffs—
not just in terms of the sheer number of cases, but in
the percentage of securities cases brought using an
Item 303 theory. See Pet. 62a—75a. Notably, even as
the Ninth Circuit has become a more popular jurisdic-
tion for securities cases generally, the number of
Item 303 cases filed there has seen no corresponding
increase. Compare Mclntosh, supra n.4, with Pet. 62a.

The Court should take this opportunity to resolve
the conflict and clarify that Section 10(b) liability
arises only where a company makes a statement that
1s untrue or misleading without further disclosure—
not when the company allegedly fails to make all dis-
closures required by SEC rules.

4 See Janeen McIntosh et al., NERA Economic Consulting,
Recent Trends in Securities Class Action Litigation: 2022
Full-Year Review 5 (Jan. 24, 2023), https://perma.cc/YCDS8-
WH2J.
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I. The Second Circuit’s expansive view of Sec-
tion 10(b) liability puts it in direct conflict
with its sister circuits and this Court.

A. At least three circuits have now held that
a Section 10(b) claim cannot be based
solely on an alleged violation of Item 303.

1. The Third Circuit was the first court of appeals to
address the intersection between Item 303 and Section
10(b). See Oran v. Stafford, 226 F.3d 275 (3d Cir.
2000). In Oran, the plaintiffs’ theory of 10(b) and
10b-5 liability was that the company was aware of a
“trend[] or uncertaint[y]” that could “have a material
* * * unfavorable impact”—a possible link between its
weight-loss drugs and heart-valve damage—and was
therefore required to disclose it under Item 303. Id. at
287 (quoting Item 303).

Writing for the panel, then-Judge Alito rejected the
argument that the company’s alleged violation of
Item 303 was actionable under Section 10(b). See id.
at 288. There were two possible paths to liability, but
neither was viable. Id. at 287. First, an Item 303 vio-
lation could be actionable if Item 303 “create[d] an in-
dependent private right of action,” but neither “the
language of the regulation nor the SEC’s interpreta-
tive releases construing it” supported one. Id. Second,
there could be liability under Section 10(b) if Item 303
“Impose[d] an affirmative duty of disclosure * * * that,
if violated, would constitute a material omission under
Rule 10b-5.” Id. But this path was not viable either,
as “the materiality standards for Rule 10b-5 and
[Item] 303 differ significantly.” Id. at 288.

The Rule 10b-5 standard was set in Basic Inc. v. Lev-
inson, which held that the statement or omission in
question must be “misleading as to a material fact.”
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485 U.S. at 238. When the statement involves “contin-
gent or speculative” future events, materiality “de-
pend[s] * * * upon a balancing of both the indicated
probability that the event will occur and the antici-
pated magnitude of the event in light of the totality of
the company activity.” Id. (quotation omitted).

Item 303, by contrast, requires the issuer who knows
of a future trend, event, or uncertainty to “make two
assessments”: (1) whether it is “likely to come to frui-
tion,” and (2) if such a determination is not possible,
an objective evaluation of “the consequences * * * on
the assumption that it will come to fruition.” Oran,
226 F.3d at 287 (quoting Interpretive Release, 54 Fed.
Reg. at 22,430). Disclosure is required “unless man-
agement determines that a material effect on the [is-
suer|’s financial condition or results of operations is
not reasonably likely to occur.” Id.

The Third Circuit recognized that these disclosure
obligations “extend considerably beyond those re-
quired by Rule 10b-5” under Basic’s materiality test.
Id. at 288 (quoting Interpretive Release, 54 Fed. Reg.
at 22,430 n.27). “Because the materiality standards
for Rule 10b-5 and [Item ]303 differ significantly,” the
court held that a violation of Item 303’s disclosure re-
quirement “does not automatically give rise to a mate-
rial omission under Rule 10b-5.” Id. A “duty to dis-
close” under Rule 10b-5 “must be separately shown.”
Id. (quotation omitted).

2. The Ninth Circuit, “persuaded by” Oran, has also
concluded that “Item 303 does not create a duty to dis-
close for purposes of Section 10(b) and Rule 10b-5.” In
re NVIDIA Corp. Sec. Litig., 768 F.3d 1046, 1054, 1056
(9th Cir. 2014). Like the Third Circuit, the Ninth Cir-
cuit in NVIDIA examined the standard set in Basic—
which makes clear that Section 10(b) and Rule 10b-5
require disclosure only when disclosure is necessary to
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ensure that “statements made, in the light of the cir-
cumstances under which they were made, [are] not
misleading.” NVIDIA, 768 F.3d at 1054 (quoting Ma-
trixx Initiatives, 563 U.S. at 44). On that basis, the
Ninth Circuit reached the same conclusion: because
Item 303 requires disclosures that Section 10(b) and
Rule 10b-5 do not, a duty to disclose under Section
10(b) must “be separately shown” to give rise to private
liability. Id. at 1056.

The Ninth Circuit specifically rebuffed the plaintiffs’
attempt to analogize to two earlier Second Circuit Se-
curities Act cases that recognized a duty to disclose un-
der Item 303: Panther Partners Inc. v. Ikanos Commu-
nications, Inc., 681 F.3d 114 (2d Cir. 2012), and Litwin
v. Blackstone Group, L.P., 634 F.3d 706 (2d Cir. 2011).
See NVIDIA, 768 F.3d at 1055-56. Importantly, both
cases focused on Section 11 of the Securities Act, which
“Imposes strict liability” for a registration statement
that “contain[s] an untrue statement of a material fact
or omit[s] to state a material fact required to be stated
therein or necessary to make the statements therein
not misleading.” See Panther Partners, 681 F.3d at
120 (quoting 15 U.S.C. § 77k(a)) (emphasis added); ac-
cord Litwin, 634 F.3d at 715-16. The Ninth Circuit in
NVIDIA distinguished these cases, explaining that
while liability under Section 11 “arises from ‘an omis-
sion in contravention of an affirmative legal disclosure
obligation,”” there is “no such requirement under Sec-
tion 10(b) or Rule 10b-5.” NVIDIA, 768 F.3d at 1055—
56 (quoting Panther Partners, 681 F.3d at 120). For
purposes of Section 10(b), “material information need
not be disclosed unless omission of that information
would cause other information that is disclosed to be
misleading.” Id. at 1056 (citing Matrixx Initiatives,
563 U.S. at 43).
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3. The Eleventh Circuit has now weighed in as well.
Writing for a panel that included Judges Pryor and
Branch, Judge Newsom recognized that “[t]he disclo-
sure obligations imposed by Item 303 and Rule 10b-5
are materially * * * different.” Carvelli, 934 F.3d at
1330-31. On that basis, the court agreed with the
Third and Ninth Circuits that “Item 303 imposes a
more sweeping disclosure obligation than Rule 10b-5,
such that a violation of the former does not ipso facto
indicate a violation of the latter.” Id. at 1331.

4. Two other circuits have expressed a similar view,
albeit less squarely. Even before Oran, the Sixth Cir-
cuit, in rejecting a private right of action under Item
303, briefly considered the argument that “defendants’
disclosure duty under the Rule 10b-5 claim may stem
from Item 303”"—only to summarily reject it as unper-
suasive. In re Sofamor Danek Grp., Inc., 123 F.3d 394,
403 (6th Cir. 1997). And more recently, the Fifth Cir-
cuit, recognizing the circuit split on this issue, stated
that it “ha[s] never held that Item 303 creates a duty
to disclose under the Securities Exchange Act.” See
Mun. Emps.’ Ret. Sys. of Mich. v. Pier 1 Imports, Inc.,
935 F.3d 424, 436 (5th Cir. 2019).

B. The Second Circuit persists in the con-
trary view: that a violation of Item 303 is
actionable as an omission under Sec-
tion 10(b).

The Second Circuit has gone the other way—and it
has doubled down on its view in the years since this
Court granted review in Leidos.

1. In Stratte-McClure v. Morgan Stanley, decided
shortly after NVIDIA, the Second Circuit held “that a
failure to make a required Item 303 disclosure in a
[mandatory SEC] filing is indeed an omission that can
serve as the basis for a Section 10(b) securities fraud
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claim.” 776 F.3d at 100. The court acknowledged that
its decision was “at odds with the Ninth Circuit’s re-
cent opinion” in NVIDIA. Id. at 103. It departed from
the Ninth Circuit for two reasons.

First, the Second Circuit thought—erroneously—
that the NVIDIA court had misread Oran. Id. In the
Second Circuit’s view, Oran “actually suggested, with-
out deciding, that in certain instances a violation of
Item 303 could give rise to a material 10b-5 omission.”
Id. But then-Judge Alito could not have been clearer
about what the Third Circuit was doing: “reject[ing]
plaintiffs’ claim that [Item 303] imposed an affirma-
tive duty of disclosure * * * that could give rise to a
claim under Rule 10b-5.” Oran, 226 F.3d at 286 n.6.

Second, unlike the Ninth Circuit, the Second Circuit
found its earlier decisions in Panther Partners and Lit-
win to be both relevant and persuasive, even though
they did not involve the Exchange Act. See Stratte-
McClure, 776 F.3d at 104. In those cases, the court
had held that Item 303 omissions are actionable under
Sections 11 and 12(a)(2) of the Securities Act. Id. Fol-
lowing Panther Partners and Litwin rather than
NVIDIA, the Second Circuit concluded that an alleged
violation of Item 303’s “duty to disclose” was sufficient
to support a claim under the Exchange Act as well. Id.

This conclusion ignored the difference in the text of
Section 10(b) of the Exchange Act and Section 11 of the
Securities Act that the Ninth Circuit had found to be
determinative. Whereas Section 11 is often read to im-
pose liability for “an omission in contravention of an
affirmative legal disclosure obligation” (Panther Part-
ners, 681 F.3d at 120), the text of Rule 10b-5 makes
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clear that “no such requirement” exists. NVIDIA, 768
F.3d at 1056.5

Ultimately, the court in Stratte-McClure discounted
this textual difference between the Securities Act and
the Exchange Act by pointing out that Section 12(a)(2)
of the Securities Act “is textually identical to * * * Rule
10b-5.” 776 F.3d at 104. But the fact remains that
neither Panther Partners nor Litwin, which the court
ultimately relied on for this point, acknowledged the
difference between Sections 11 and 12(a)(2), let alone
wrangled with its implications. See Panther Partners,
681 F.3d at 120 (saying only that “Section 12(a)(2) im-
poses similar circumstances [to Section 11] for mis-
statements and omissions in a prospectus”); Litwin,
634 F.3d at 715 (“Section 12(a)(2) imposes liability un-
der similar circumstances” to Section 11 “by means of
a prospectus.”’). Treating these materially different
sections interchangeably was a fundamental error
that infected the court’s entire analysis.

2. The Second Circuit repeated and compounded
this error when it applied the rule of Stratte-McClure
in SAIC—the case in which this Court would later
grant certiorari under the name Leidos.

There, the plaintiffs alleged securities fraud under
Section 10(b) on the basis of SAIC’s failure to disclose
in its filings an ongoing criminal investigation of SAIC
employees who participated in an alleged kickback
scheme in the course of their work on a high-profile
company project. SAIC, 818 F.3d at 89-91. According

5 The same is true of the text of Section 12(a)(2), which is
identical to that of Rule 10b-5. For this reason, a determi-
nation that a failure to make a disclosure required under
Item 303 cannot support a private claim under Sec-
tion 10(b) should apply with equal force to Section 12(a)(2).
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to the plaintiffs, not disclosing SAIC’s potential liabil-
ity as a result of the scandal amounted to a “failure to
disclose a known trend or uncertainty reasonably ex-
pected to have a material impact on its financial con-
dition, in violation of Item 303.” Id. at 88. Citing
Stratte-McClure, Panther Partners, and Litwin, the
court took for granted that Item 303 could serve as a
basis for Section 10(b) liability. See SAIC, 818 F.3d at
94. It rejected SAIC’s arguments that the plaintiffs
had failed to plead an Item 303 violation and allowed
the claim to proceed. See id. at 94-95.

SAIC then sought a writ of certiorari from this Court
on the question “[w]hether the Second Circuit erred in
holding—in direct conflict with the decisions of the
Third and Ninth Circuits—that Item 303 * * * creates
a duty to disclose that is actionable under Section
10(b).” Petition for Writ of Certiorari at 1, Leidos (U.S.
Oct. 31, 2016). Although the Court granted the writ
(Leidos, 137 S. Ct. at 1396), the case settled and was
dismissed before the merits question could be resolved.

3. Since Leidos was dismissed, the Second Circuit
has repeatedly doubled down on its position, reiterat-
ing in both word and deed its view that a violation of
Item 303 can be the basis for a securities claim. See,
e.g., Bristol Cnty. Ret. Sys. v. Adient PLC, 2022 WL
2824260, at *2 (2d Cir.) (citing Stratte-McClure); Loc.
#817 IBT Pension Fund v. XPO Logistics, Inc., 2022
WL 2358414, at *4 (2d Cir.) (same); Asay v. Pinduoduo
Inc., 2021 WL 3871269, at *4 n.5 (2d Cir.) (same); In
re Gen. Elec. Sec. Litig., 844 F. App’x 385, 387 (2d Cir.
2021) (same); Steamfitters’ Indus. Pension Fund v.
Endo Int’l PLC, 771 F. App’x 494, 498 (2d Cir. 2019)
(same); Christine Asia Co. v. Ma, 718 F. App’x 20, 23
(2d Cir. 2017) (same).
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At the same time, the nature of these cases pre-
vented the issue from coming before this Court for re-
view. In all but one of the cases listed above, for ex-
ample, the dismissals of the claims based on Item 303
were affirmed on other grounds: either the facts did
not establish an Item 303 violation in the first place,
or the plaintiff could not plead scienter. See Bristol
Cnty. Ret. Sys., 2022 WL 2824260, at *2 (no material
omissions); Loc. #817 IBT Pension Fund, 2022 WL
2358414, at *4 (failure to plead scienter); Asay, 2021
WL 3871269, at *4 n.5 (omission not material); Gen.
Elec., 844 F. App’x at 387 (2d Cir. 2021) (no scienter);
Steamfitters’ Indus. Pension Fund, 771 F. App’x at 498
(business strategy decision at issue not an Item 303
violation).

As the losing party, the plaintiff in these cases would
have had no incentive to seek review of the Second Cir-
cuit’s approach to Item 303, as that approach only
makes it easier for plaintiffs to state a claim. In the
current case, by contrast, the Second Circuit applied
the Stratte-McClure and SAIC/Leidos principle to rule
against the defendant—creating a rare opportunity to
resolve the stubborn split of authority.6

6 The split has also generated confusion among the district
courts in circuits that have not yet chosen a side. Compare,
e.g., Allison v. Oak Street Health, Inc., 2023 WL 1928119,
at *8 (N.D. I1l.) (finding “the Second Circuit’s reasoning in
Stratte-McClure compelling”), with In re SCANA Corp. Sec.
Litig., 2019 WL 1427443, at *11 (D.S.C.) (following Ninth
Circuit rule). Other courts have avoided the question en-
tirely. See, e.g., Crutchfield v. Match Grp., Inc., 529 F.
Supp. 3d 570, 592 (N.D. Tex. 2021); Izadjoo v. Helix Energy
Sols. Grp., Inc., 237 F. Supp. 3d 492, 513 n.6 (S.D. Tex.
2017).
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II. The Second Circuit’s approach expands lia-
bility under Section 10(b) in a way that con-
flicts with this Court’s cases.

The Second Circuit’s view of the private right of ac-
tion under Section 10(b)—already broad after the
court split from the other circuits in Stratte-McClure,
and broadened even further in this case—has gone
well beyond what this Court’s precedents permit. This
Court has repeatedly declined to expand the implied
private right of action under Section 10(b), instead
confining it to what it was originally designed to pun-
1sh and deter: deception. The conflict with this Court’s
Section 10(b) cases provides an additional reason to
grant certiorari.

A. Basing 10b-5 liability on a violation of a
different SEC disclosure obligation en-
larges the private right of action in a way
this Court’s cases do not permit.

The Second Circuit’s approach to Item 303 has ex-
panded the scope of the private right of action under
Section 10(b). This expansion is not supported by ei-
ther congressional intent or this Court’s precedent. In-
deed, both counsel against expansion.

1. This Court has repeatedly made clear that “the
§ 10(b) private right should not be extended beyond its
present boundaries.” Stoneridge Inv. Partners, LLC v.
Sci.-Atl., Inc., 552 U.S. 148, 166 (2008) (“Concerns
with the judicial creation of a private cause of action
caution against its expansion. The decision to extend
the cause of action is for Congress, not for us.”); see also
Cent. Bank of Denver, N.A. v. First Interstate Bank,
N.A., 511 U.S. 164, 177-78 (1994) (refusing to recog-
nize private 10(b) right of action for aiding and abet-
ting because “[w]e cannot amend the statute to create
liability for acts that are not themselves manipulative
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or deceptive within the meaning of the statute”); Santa
Fe Indus. v. Green, 430 U.S. 462, 464 (1977) (declining
to “judicial[ly] exten[d ]10(b) and Rule 10b-5" to en-
compass breaches of fiduciary duty unrelated to mis-
representation or nondisclosure). It has declined to ex-
tend the private right of action under other securities
laws for similar reasons. See, e.g., Va. Bankshares v.
Sandberg, 501 U.S. 1083, 1102 (1991) (declining to ex-
tend right of action under Exchange Act § 14(a) to cer-
tain minority shareholders). These cases are con-
sistent with the fundamental rule that “recognition of
any private right of action for violating a federal stat-
ute must ultimately rest on congressional intent to
provide a private remedy.” Id.

2. Congress intended Section 10(b) to address a spe-
cific problem—deception—and expanding the right of
action beyond that context frustrates its purpose.

On its face, Section 10(b) is not about the complete-
ness of disclosures; it is about prohibiting any “manip-
ulative or deceptive device or contrivance.” 15 U.S.C.
§ 78j(b). That is why Rule 10b-5 makes omissions un-
lawful only when the omitted information is a “mate-
rial fact necessary in order to make the statements
made * * * not misleading.” 17 C.F.R. § 240.10b-5. “On
multiple occasions, this Court has reaffirmed the fun-
damental principle that “[s]ilence, absent a duty to dis-
close, 1s not misleading under Rule 10b-5.” Basic,
485 U.S. at 239 n.17 (emphasis added). As a result,
companies can “control what they have to disclose un-
der these provisions by controlling what they say to
the market.” Matrixx Initiatives, 563 U.S. at 45.

“[N]Jo court * * * has found a private right of action
under Item 303, and the rule itself doesn’t seem to con-
template one.” Carvelli, 934 F.3d at 1330; accord
Oran, 226 F.3d at 287 (collecting cases). By nonethe-
less recognizing a private cause of action for an
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Item 303 violation through the vehicle of a Sec-
tion 10(b) claim, the Second Circuit permits plaintiffs
to plead around the rule’s text—and to evade the limits
that this Court has so clearly placed on private claims
under Section 10(b).

B. Item 303 is uniquely unsuited for an im-
plied private right of action.

The Second Circuit’s expansion of the private right
of action to include Item 303 violations is not only un-
warranted: it is uniquely problematic.

Again, this Court has repeatedly recognized the lim-
its on what Section 10(b) requires issuers to disclose.
It “do[es] not create an affirmative duty to disclose any
and all material information,” and even when infor-
mation “might [be reasonably] consider[ed] material,
companies can control what they have to disclose * * *
by controlling what they say to the market.” Matrixx
Initiatives, 563 U.S. at 44-45 (citing 17 C.F.R.
§ 240.10b-5(b) and Basic, 485 U.S. at 239 n.17).

Under Item 303, however, an issuer’s disclosure ob-
ligations are “intentionally flexible and general.” In-
terpretive Release, 54 Fed. Reg. at 22,436. For exam-
ple, the SEC requires issuers to disclose “currently
known” trends and uncertainties that are reasonably
likely to have material effects, but makes it “optional”
for issuers to disclose “forward-looking” information
that “involves anticipating a future trend or event or
anticipating a less predictable impact of a known
event, trend or uncertainty.” Id. at 22,429. Both types
of disclosures, whether required or optional, ulti-
mately consist of “predictions and matters of opin-
ion”"—the type of “soft information” that, unlike “hard
information,” is not “objectively verifiable.” Sofamor
Danek, 123 F.3d at 401 (quotation omitted). Nor is the
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SEC’s guidance as to what must be disclosed “particu-
larly clear.” Denise Voight Crawford & Dean Galaro,
A Rule 10b-5 Private Right of Action for MD&A Viola-
tions?, 43 Sec. Reg. L.J. 1 (2015).

If Ttem 303 is allowed to serve as a basis for Sec-
tion 10(b) liability, its nebulous references to “trends”
and “uncertainties”—and its requirement in some (but
not all) circumstances that companies predict the fu-
ture impact of those “trends” and “uncertainties”—
open the door for plaintiffs to plead an Exchange Act
claim on a theory of “fraud by hindsight.” See Denny
v. Barber, 576 F.2d 465, 470 (2d Cir. 1978) (coining
phrase in rejecting lack of “clairvoyance” as a basis for
10(b) liability). But such “general allegations that de-
fendants knew earlier what later turned out badly”
have been rejected as a basis for liability under Sec-
tion 10(b), as they are “not sufficient” to plead the state
of mind required by the PSLRA: scienter. Ezra Char-
itable Tr. v. Tyco Int’l, Ltd., 466 F.3d 1, 6 (1st Cir.
2006) (quotation omitted); see also Ernst & Ernst v.
Hochfelder, 425 U.S. 185, 193 n.12 (1976) (“[T]he term
‘scienter’ refers to a mental state embracing intent to
deceive, manipulate, or defraud.”). In this respect, too,
the Second Circuit’s view stands in tension with this
Court’s prior decisions and leads to troubling results.

C. As this case illustrates, the Second Cir-
cuit’s approach to Item 303 claims con-
flates optional and required disclosures
and collapses the scienter analysis.

This case illustrates how far the Second Circuit has
departed from this Court’s limits on the private right
of action under Section 10(b). Even as Stratte-McClure
recognized Item 303 as a basis for liability, it also
acknowledged that “Item 303’s disclosure obligations
‘extend considerably beyond those required by Rule
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10b-5.” 776 F.3d at 103 (quoting Oran, 226 F.3d at
288). Apparently concerned about this issue, the court
in Stratte-McClure limited Section 10(b)/Item 303
claims in two ways: (1) remaining mindful of the dif-
ference the SEC guidance interpreting Item 303 drew
between required and optional disclosures, and
(2) making clear that, under the PSLRA, scienter re-
mained a separate and independent element of a Sec-
tion 10(b) claim.

Here, however, the decision below effectively elimi-
nated these limitations, demonstrating the inherent
dangers of expanding the private right of action.

1. In Stratte-McClure, the Second Circuit took note
of the SEC’s distinction between “required disclo-
sures about ‘currently known trends * * * that are rea-
sonably expected to have material effects’ and op-
tional “forward-looking disclosure[s]’ that involve[]
anticipating a future trend * * * or anticipating a less
predictable impact of a known event, trend or uncer-
tainty.” 776 F.3d at 105 n.6 (emphases added) (quot-
ing Interpretive Release). The court clarified that only
the “failure to make a required Item 303 disclosure”
“can serve as the basis for a ** * gecurities fraud
claim.” Id. at 100. If a disclosure is optional—that is,
if it “involves anticipating a future trend * * * or antic-
ipating a less predictable impact of a known event,
trend or uncertainty’—Item 303 does not impose an
“affirmative duty to disclose,” and silence is not action-
able under Section 10(b). Id. at 105 n.6 (quoting Inter-
pretative Release).

But the line between when an issuer “reasonably ex-
pects” a known trend, event, or uncertainty to “have a
material * * * unfavorable impact” on future results
and when the issuer is “anticipating a less predictable
impact of a known event, trend or uncertainty” (id. at
102, 105 n.6 (quoting Interpretative Release)) is a
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“fine” one. See Voight Crawford & Galaro, supra. The
facts of this case illustrate the difficulty of distinguish-
ing between an actionable “expectation” and a mere
“anticipation.” For example, global demand for No. 6
oil had been declining even before IMO 2020 was an-
nounced in 2008, and yet demand for storage of No. 6
oil at IMTT’s facilities increased over that same pe-
riod. See JA431, JA537, JA542. And while some ex-
perts predicted that the entire supply chain for No. 6
oil would be impacted by IMO 2020, others—including
MIC—saw potential opportunities to use scrubbers to
make No. 6 oil compliant with the rule, or to use No. 6
oil for non-ship-fuel purposes that were not covered by
IMO 2020. JA67, JA99. At oral argument, the panel
appeared to struggle with whether disclosures related
to the potential effects of IMO 2020 on the market for
No. 6 o1l were required or optional. See Oral Argument
at 18:30-21:15 (2d Cir. No. 21-2524), https://perma.cc/
G88P-MNXY.

Ultimately, the panel apparently found Moab’s alle-
gations that Item 303 required such disclosures suffi-
cient to survive a motion to dismiss. Still, the difficulty
of distinguishing between impacts that are “reasona-
bly expect[ed]” and those that are “less predictable”
makes it easy for clever plaintiffs to recharacterize
what should properly be considered an optional disclo-
sure as a required one—expanding the bounds of Sec-
tion 10(b) liability for Item 303 violations even further.

2. The decision below also shows the ineffectiveness
of the other limiting principle Stratte-McClure identi-
fied: the distinction between an Item 303 violation and
the scienter requirement.

In another attempt to cabin the circuit split it knew
it was creating, the Second Circuit in Stratte-McClure
emphasized that “[t]he failure to make a required dis-
closure under Item 303 * * * is not by itself sufficient
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to state a claim for securities fraud under Section
10(b).” 776 F.3d at 102. “[A]s with any Section 10(b)
claim,” a plaintiff alleging an Item 303 violation as a
basis for liability “must also sufficiently plead scien-
ter.” Id. at 103, 106; see Tellabs, Inc. v. Makor Issues
& Rts., Ltd., 551 U.S. 308, 313-14, 323-24 (2007). Be-
cause scienter requires a showing of “conscious reck-
lessness” rather than “a heightened form of negli-
gence,” it “should not be found where defendants
merely should have anticipated future events and
made certain disclosures earlier than they actually
did.” Stratte-McClure, 776 F.3d at 106—07 (quotations
omitted).

And yet the panel below concluded that Moab had
adequately pled scienter here based simply on the al-
legation that MIC’s management was in the “position
of knowing that * * * it was likely that revenue contri-
butions would be down from IMTT” due to IMO 2020
but “did not make corresponding disclosures.” Pet.
11la—12a. In effect, the panel concluded that an alleged
failure to make a required Item 303 disclosure was suf-
ficient in itself to establish scienter. And in so holding,
the court eviscerated one of “the control measures Con-
gress included in the PSLRA” to guard against “abu-
sive litigation”: the requirement that “plaintiffs must
‘state with particularity facts giving rise to a strong
inference that the defendant acted with the required
state of mind,” which “unequivocally raise[d] the bar
for pleading scienter.” Tellabs, 551 U.S. at 313-14,
321 (quoting 15 U.S.C. § 78u-4(b)(2)).

The decision below thus shows the ineffectiveness of
the two limitations that the Second Circuit imposed on
Section 10(b) liability for Item 303 violations: the dif-
ference between required and optional disclosures,
and this Court’s heightened requirement for pleading
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scienter as opposed to effectively imposing strict liabil-
ity. Without these limitations, the scope of the implied
private right of action under Section 10(b) will be ex-
panded even further. This case thus puts in sharp re-
lief the dangers of expanding the Section 10(b) private
right of action so far beyond what Congress and this
Court’s precedents contemplate.

ITI. Recognizing Section 10(b) liability claims
based on Item 303 violations will incentivize
overdisclosure and litigation.

Expanding Section 10(b) liability to include omis-
sions under Item 303 will create dangers that neither
Congress, the SEC, nor this Court intended. The Ex-
change Act’s purpose was to “implement[] a philosophy
of full disclosure” (Santa Fe Indus., 430 U.S. at 477—
78), and the SEC designed Item 303 to make issuers’
MD&A? disclosures “more meaningful” (Interpretive
Release, 54 Fed. Reg. at 22,427). But a sweeping pri-
vate liability regime will have the opposite effect.
Such a rule would require an issuer hoping to avoid
lawsuits to predict what information could, with the
benefit of hindsight, later be deemed under Item 303
to have been a “trend” or “uncertainty” that the com-
pany should have predicted would have a material im-
pact on its financial performance. This lack of clarity
incentivizes overdisclosure to the detriment of issuers
and investors alike.

1. By endorsing an actionable duty to disclose under
Item 303, the Second Circuit’s broad view of Sec-

7 MD&A is a commonly used acronym for “Management
Discussion and Analysis,” a required section of a public
company’s annual and quarterly reports in which the com-
pany’s executives discuss its financial performance.
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tion 10(b) liability incentivizes companies to try to in-
sulate themselves from liability by disclosing too much
information. Disclosure requirements are already “ag-
onizing to corporate managers,” and the prospect of
courts “second-guess[ing] disclosure decisions”—espe-
cially when the requirements are “uncertain”—will not
help matters. See Ted J. Fiflis, Soft Information: The
SEC’s Former Exogenous Zone, 26 UCLA L. Rev. 95,
95-96 (1978).

To avoid potential liability, issuers are likely to
make defensive, overinclusive disclosures regarding
every conceivable future event, trend, or uncertainty.
Indeed, after Stratte-McClure was decided and around
the time this Court granted certiorari in Leidos, many
law firms publicly warned their issuer clients en
masse to exercise a new level of caution in connection
with their MD&A activity. See Pet. 76a—78a (listing
client alerts and commentary). As this Court has rec-
ognized, “an avalanche of trivial information * * * is
hardly conducive to informed decisionmaking.” Basic,
485 U.S. at 231 (quoting T'SC Indus., Inc. v. Northway,
Inc., 426 U.S. 438, 448-49 (1976)). “[A]n overabun-
dance of information” is as big a problem for investors
as too little. Id.

2. The Second Circuit’s approach also has the coun-
terproductive effect of increasing the frequency and
cost of Section 10(b) litigation, a species that “presents
a danger of vexatiousness different in degree and in
kind” from other litigation. Blue Chip Stamps v.
Manor Drug Stores, 421 U.S. 723, 739 (1975). “[T]he
mere existence of an unresolved lawsuit” relating to
disclosure, even if it lacks merit, “has settlement value
to the plaintiff * * * because of the threat of extensive
discovery and disruption of normal business activities”
to the defendant if the suit cannot be dismissed on the
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papers. Id. at 742—43. Conversely, defendants’ incen-
tives to settle are more pronounced in this environ-
ment of uncertainty, where “[t]he issues would be
hazy, their litigation protracted, and their resolution
unreliable.” See Va. Bankshares, 501 U.S. at 1106.
Faced with the prospect of “expend[ing] large sums
even for pretrial defense and the negotiation of settle-
ments,” it might be “prudent and necessary” for an is-
suer “to abandon substantial defenses” and settle in-
stead. Cent. Bank, 511 U.S. at 189.

The looming threat of Section 10(b) liability can
make it difficult for smaller companies to survive and
for established companies to avoid passing the costs of
compliance with uncertain requirements on to their in-
vestors—“the intended beneficiaries of the statute.”
Id. The Court should intervene to establish a uniform
rule that reduces these risks, restores an appropriate
amount of certainty to the market, and reflects the in-
tent of Congress.

CONCLUSION

This case squarely presents the question left unan-
swered when Leidos settled. The Court should take
this opportunity to resolve it now and grant the peti-
tion for a writ of certiorari.

Respectfully submitted.
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