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To:

The Honorable Sonia Sotomayor, Associate Justice of the Supreme Court of
the United States and Circuit Justice for the U.S. Court of Appeals for the
Second Circuit.

Petitioners, Pacific Carlton Development Corp. and 535 Carlton Avenue Realty

Cortp.,' through undersigned counsel and pursuant to Supreme Court Rules 13.5 and

30, and 28 U.S.C. § 210(c), respectfully apply to Associate Justice Sotomayor, Justice

tor the United States Court of Appeals for the Second Circuit and request a 50-day

extension of time from April 3, 2023 until May 24, 2023 to file their petition for a writ

of certiorari.

1. On January 5, 2023, the New York Court of Appeals denied the Petitioners’

motion for permission to appeal from the New York Supreme Court, Appellate
Division’s decision regarding just government owed to citizens following the
government exercise of eminent domain. During proceedings relating to the
determination of just compensation, vested property rights must be taken into
consideration, especially when certain governmental approvals, such as
certificates of occupancy, granted building plans, subdivision plans, or other
governmental declarations bring additional value to the property. These are
governmental created property rights with respect to particular “things.” See,

e.g., Murrv. Wisconsin, 198 L. Ed. 2d 497 (June 23, 2017).

! Pacific Catlton Development Corp. and 535 Carlton Avenue Realty Corp., pursuant
to Supreme Court Rule 29.6, disclose through their attorney, that there is no parent or
publically held company owning 10% or more of either Pacific Carlton Development
Cortp. or 535 Carlton Avenue Realty Corp.



2. In short, real property that has such governmental declarations, grants, or
approvals have value. And properties with these strands of “property rights”
sell at a higher value than property without similar governmental declarations,
grants, or approvals. The New York Supreme Court, Appellate Division (and
the New York Court of Appeals by declining review), ignored governmental
approvals, grants, or declarations as vested real property rights that must be
taken into consideration as a whole, to support just compensation owed for
condemned property.

3. The issues are of great import as it relates to real property interests and if
government declarations, grants, or other approvals fall with the bundle or
protectable real property interests that cannot be ignored during government
condemnation proceedings, then petitioner did not receive the just
compensation owed to it under the Fifth Amendment of the U.S. Constitution.
Here, the state court is allowing strategic governmental splitting of property
rights that the U.S. Supreme Court rejected (by private property owners) in
Penn Central Transp. Co. v. New York City, 438 U.S. 104). Cf. Phillips v. Washington
Legal Foundation, 524 U.S. 156, 167 (1998) (“|A] State may not sidestep the
Takings Clause by disavowing traditional property interests long recognized
under state law”).

4. The principal counsel handing the state court trial and subsequent appeals,

representing the Petitioners, Dan Biersdorf of Biersdorf & Associates, within



the last month, was just diagnosed with Myelodysplasitic Syndrome (MSD),
which is a precursor to acute myeloid leukemia (the bad kind). Mr. Biersdorf
has had to endure numerous doctor and clinical appointments that not only
discovered the illness, but also to determine a proper medical course of action.
For instance, in the first week of April, he will be visiting the Mayo Clinic as
well.
5. Mzr. Biersdorf’s sudden illness has created for his two-man law firm a series of
case-load management issues. In this case, handing this matter to his co-partner
Ryan Simatic, while might be an option, Mr. Simatic is not presently admitted
to the U.S. Supreme Court bar. Therefore, Mr. Biersdorf with his partner, Mr.
Simatic, engaged just yesterday, Erick G. Kaardal. As appellate counsel, Mr.
Kaardal will assist with the briefing and filings in this matter before the U.S.
Supreme Court. Erick G. Kaardal is admitted to the U.S. Supreme Court bar
and his law firm has had cases before this Court. Mr. Kaardal seeks this
extension to allow for sufficient time to evaluate the merits of this matter and
to file the petition for a writ of certiorari.
Wherefore, in the interest of justice and for good cause shown, counsel for
Petitioners Pacific Carlton Development Corp. and 535 Carlton Avenue Realty Corp.,
respectfully request that this Court extend the current April 3, 2023 deadline until May

24, 2023.



Dated: March 23, 2023

/s/Erick G. Kaardal

Erick G. Kaardal

SCOTUS Attorney No. 224490
Mohrman, Kaardal & Erickson, P.A.
150 South Fifth Street, Suite 3100
Minneapolis, Minnesota 55402
Telephone: 612-341-1074

Email: kaardal@mklaw.com
Attorneys for Petitioners



State of New York
Court of Appeals

Decided and Entered on the
fifth day of January, 2023

Pres ent, Hon. Anthony Cannataro, Acting Chief Judge, presiding.

Mo. No. 2022-577
Pacific Carlton Development Corp. et al.,
Appellants,
V.
New York State Urban Development
Corporation,
Respondent.

Appellants having moved for leave to appeal to the Court of Appeals in the above
cause;

Upon‘ the papers filed and due deliberation, it is

ORDERED, that the motion is denied with one hundred dollars costs and

necessary reproduction disbursements.

Lisa LeCours
Clerk of the Court
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2019-04529
Pacific Carlton Development Corp., et al., appellants,
v New York State Urban Development Corporation,

etc., respondent.

(Index No. 1693/12)

Biersdorf & Associates, P.A. (Dan Biersdorf and Joseph Muallem, New York, NY,
of counsel), for appellants.

Applebaum Katz Brodsky, PLLC, New York, NY (Charles S. Webb III, Kenneth J.
Applebaum, Judith Z. Katz, and Adam H. Brodsky of counsel), for respondent.

In a claim pursuant to EDPL article 5 for compensation arising from the
condemnation of real property, the claimants appeal from (1) a judgment of the Supreme Court,
Kings County (Wayne Saitta, J.), dated December 13,2017, and (2) an order and amended judgment
(one paper) of same court dated January 31, 2019. The order and amended judgment, insofar as
appealed from, upon a decision of the same court dated November 15, 2017, made after a nonjury
trial, and a decision of the same court dated March 19, 2018, in effect, denied that branch of the
claimants’ motion which was, in effect, pursuant to CPLR 4404(b) to set aside so much of the
decision dated November 15,2017, as determined their award and for a new trial, and is in favor of
the claimants and against the condemnor in the principal sum of only $22,206,000.

Motion by the respondent, inter alia, to dismiss the appeal from the judgment on the
ground that it was superseded by the order and amended judgment. By decision and order on motion
of this Court dated August 2, 2019, that branch of the motion which is to dismiss the appeal from
the judgment on the ground that it was superseded by the order and amended judgment was held in
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abeyance and referred to the panel of Justices hearing the appeals for determination upon the
argument or submission thereof.

Upon the papers filed in support of the motion and the papers filed in relation thereto,
and upon the submission of the appeals, it is

ORDERED that the branch of the respondent’s motion which is to dismiss the appeal
from the judgment on the ground that it was superseded by the order and amended judgment is
granted; and it is further,

ORDERED that the appeal from the judgment is dismissed; and it is further,

ORDERED that the order and amended judgment is affirmed insofar as appealed
from; and it is further,

ORDERED that one bill of costs is awarded to the respondent.

On March 1, 2010, as part of the Atlantic Yards project, the Empire State
Development Corporation (hereinafter the ESDC) condemned several adjoining parcels of real
property (hereinafter collectively the condemned property) located at Block 1129, Lots 4, 5, 6, and
13, at the intersection of Pacific Street and Carlton Avenue in Brooklyn. Lot 13 was owned by the
claimant Pacific Carlton Development Corp., and improved by an office building with six above-
ground levels, one subterranean level, and a separate one-story garage. The claimant 535 Carlton
Realty Corp. owned Lots 4, 5, and 6, which fronted Carlton Avenue. Lots 4, 5, and 6 were
minimally improved and used for either parking or refuse storage. The condemned property was
located in an M 1-1 manufacturing district, which allowed light commercial and manufacturing uses.

The claimants thereafter commenced this claim pursuant to EDPL article 5 for
compensation for the condemnation. At a nonjury trial on the issue of compensation, the claimants
proffered experts who opined that there was a reasonable probability that the condemned property
would have been rezoned to C6-2A, which permits commercial uses up to a floor area ratio
(hereinafter FAR) of six along with residential and community facility uses, and that the highest and
best use of the condemned property was a mixed-use structure spanning all four lots. The ESDC,
by contrast, proffered an exert opinion that it was unlikely that the condemned property would have
been rezoned to C6-2A, and that the highest and best use of the condemned property was an office
building on Lot 13 with adjoining parking on Lots 5 and 6, and holding Lot 4 for future use, which
did not require arezoning from its current M 1-1 designation. The ESDC contended in the alternative
that, if any portion of the condemned property were to have been rezoned, it would have been more
likely that Lot 13 would have been rezoned to C4-4A, which permits commercial uses up to a FAR
of four, than that the condemned property as a whole would be rezoned to C6-2A. The parties also
disagreed, among other things, as to whether the subterranean level of the existing structure on Lot
13 qualified as a “basement” under the New York City Zoning Resolution (hereinafter the Zoning
Resolution) (see NY City Zoning Resolution § 12-10 [“Basement,” “Cellar”]), the degree to which
the claimants’ proposal required adjustments to account for the time, cost, and risk associated with
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obtaining a rezoning, and the value added by fixtures on the fifth and sixth floors of the existing
structure on Lot 13.

After a nonjury trial, the Supreme Court determined in a decision dated November
15,2017, inter alia, that it was more reasonably probable that the entirety of the condemned property
would have been rezoned to C4-4A, rather than to C6-2A as advanced by the claimants, and that the
subterranean level of the existing structure on Lot 13 was a “cellar” rather than a usable basement.
The court determined just compensation for the condemned property to be $21,935,384, rounded off
t0 $21,935,000, and a judgment dated December 13, 2017, was entered in favor of the claimants and
against the ESDC in the principal sum of $21,935,000 less the ESDC’s total advanced payments.

The claimants moved, inter alia, in effect, pursuant to CPLR 4404(b) to set aside so
much of the decision dated November 15, 2017, as determined their award and for a new trial on the
grounds, among others, that the Supreme Court failed to consider the value added to Lot 13 by
fixtures on the fifth and sixth floors that had been left by a former tenant, failed to consider evidence
showing that the condemned property would have been rezoned to C4-4A but for the announcement
of the Atlantic Yards project, and erroneously omitted the area of the existing structure’s
subterranean level from the value of Lot 13. In a decision dated March 19, 2018, the court
determined that the claimants’ motion should be granted only to the extent of correcting a
mathematical error in the decision dated November 15, 2017, and otherwise denied, and determined
just compensation for the condemned property to be $22,206,083, rounded off'to $22,206,000. The
court thereafter entered an order and amended judgment dated January 31, 2019, which, inter alia,
in effect, denied that branch of the claimants’ motion which was, in effect, pursuant to CPLR
4404(b) to set aside so much of the decision dated November 15, 2017, as determined their award
and for a new trial, and is in favor of the claimants and against the ESDC in the principal sum of
$22,206,000 less the ESDC’s total advanced payments. The claimants appeal.

“‘In condemnation cases, the authority of this Court to review findings of fact after
anonjury trial is as broad as that of the trial court’” (Matter of Village of Haverstraw [Ray Riv. Co.,
Inc.], 191 AD3d 994, 995, quoting Matter of Mazur Bros., Inc. v State of New York, 97 AD3d 826,
828). “‘This court may render the judgment it finds warranted by the facts, taking into account that
in a close case the trial court had the advantage of seeing and hearing the witnesses’ (Matter of
Village of Haverstraw [Ray Riv. Co., Inc.], 191 AD3d at 995, quoting Matter of Mazur Bros., Inc.
v State of New York, 97 AD3d at 828 [internal quotation marks omitted]). “The measure of damages
in a condemnation case ‘must reflect the fair market value of the property in its highest and best use
on the date of the taking, regardless of whether the property is being put to such use at the time’”
(Matter of 730 Equity Corp. v New York State Urban Dev. Corp., 142 AD3d 1087, 1088, quoting
Chester Indus. Park Assoc., LLP v State of New York, 65 AD3d 513, 514 [internal quotation marks
omitted]; see Matter of Village of Haverstraw [Ray Riv. Co., Inc.], 191 AD3d at 995-999). “The
determination of highest and best use must be based upon evidence of a use which reasonably could
or would be made of the property in the near future” (Matter of 730 Equity Corp. v New York State
Urban Dev. Corp., 142 AD3d at 1088; see Matter of City of New York [Broadway Cary Corp.], 34
NY2d 535, 536).
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““In determining an award to an owner of condemned property, the findings must
either be within the range of expert testimony or be supported by other evidence and adequately
explained by the court’” (Matter of 730 Equity Corp. v New York State Urban Dev. Corp., 142 AD3d
at 1089, quoting Matter of City of New York [Reiss], 55 NY2d 855, 886; see Matter of Village of
Haverstraw [Ray Riv. Co., Inc.], 191 AD3d at 995-999). “Where the parties offer inconsistent
highest and best uses and their experts appraise only their own proposed uses, the award must be
based upon the evidence offered by the party prevailing on the use question ‘with such adjustments
as the evidence will support™ (Matter of 730 Equity Corp. v New York State Urban Dev. Corp., 142
AD3d at 1089, quoting Crosby v State of New York, 54 AD2d 1064, 1065; see Matter of City of Long
Beach v Sun NLF Ltd. Partnership, 124 AD3d 654, 655-656).

Here, the Supreme Court’s calculation of damages based upon its determination that
the condemned property was more reasonably likely to be rezoned to C4-4A and not C6-2A fell
within the range of expert testimony and was supported by the record. ““The potential uses the court
may consider in determining value are ordinarily limited to those uses permitted by the zoning
regulations at the time of taking’” (Matter of 730 Equity Corp. v New York State Urban Dev. Corp.,
142 AD3d at 1088-1089, quoting Matter of Town of Islip [Mascioli], 49 NY2d 354, 360).
“However, when there is a reasonable probability of rezoning, some adjustment must be made to the
value of the property to reflect that fact” (Matter of 730 Equity Corp. v New York State Urban Dev.
Corp., 142 AD3d at 1089). Contrary to the claimants’ contention, the evidence did not support their
expert’s opinion that the condemned property would be upzoned to the FAR permitted under a C6-
2A designation given the City of New York’s pursuit of transit-oriented development in Brooklyn.
Rather, the court, in its discretion, properly credited the testimony of the ESDC’s expert, who opined
that rezoning actions around the condemned property show that the City would have prioritized other
policy preferences over a desire for density near transit hubs and was more reasonably likely to limit
upzoning of the condemned property to the density and height limits of a C4-4A district (cf- Matter
of 730 Equity Corp. v New York State Urban Dev. Corp., 142 AD3d 1087).

The Supreme Court also properly excluded the square footage of the subterranean
level of the existing structure on Lot 13 from its calculation of damages upon its determination that
it was a cellar and not a basement. Although the certificate of occupancy for the existing structure
designated the subterranean level as a “basement,” this designation need not be relied upon where,
as here, the condemned property had no residential uses as of the vesting date (see Multiple Dwelling
Law § 301[5]; see also P.O.K. RSA v Village of New Paltz, 157 AD2d 15, 19; Sextone v City of
Rochester, 32 AD2d 737, 737). Moreover, the court properly measured the mean curb height along
Lot 13’s Pacific Street frontage alone in concluding that the subterranean level was a cellar rather
than a basement (see NY City Zoning Resolution § 12-10 [“Basement”; “Base plane”; “Cellar”;
“Curb level”; “Lot, corner”; “Lot, interior”]).

The claimants’ further contention that the Supreme Court improperly reduced its
calculation of damages by the time and cost incurred in obtaining a rezoning to C4-4A because the
condemned property would have been rezoned anyway is without merit. There is no evidence in the
record that the City denied an application regarding the use of the condemned property prior to the
announcement of the Atlantic Yards project. Rather, the uncontroverted evidence at trial
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demonstrated that a tenant occupying the fifth and sixth floors of the existing structure on Lot 13
considered pursuing a rezoning to C4-4A prior to the condemnation, but abandoned those efforts
without ever submitting a rezoning application.

The Supreme Court providently granted the ESDC’s motion in limine to preclude the
claimants from introducing a fixture appraisal and offering related testimony at trial. The appraisal
and proposed testimony concerned only the sound value of the fixtures installed on the fifth and sixth
floors of the existing structure on Lot 13. Sound value is the “reproduction cost less depreciation”
(Matter of Mazur Bros., Inc. v State of New York, 97 AD3d at 829). It is generally used to
compensate owners and tenants for the resources they invested to obtain and install fixtures when
those parties would “suffer a significant loss if awarded compensation only for the value of the fee
on the open market” (Matter of USA Niagara Dev. Corp. [Settco, LLC],51 AD3d 377,381). Here,
the claimants did not make a separate fixtures claim, and they failed to show that the sound value
of the subject fixtures bore any relationship to the value those fixtures added to Lot 13. Contrary to
the claimant’s contention, the ESDC did not waive this issue when it withdrew its objection to the
claimants making an untimely fixtures claim (see EDPL 503[A], [C]; see also 22 NYCRR
202.61[d]), since, despite the nature of the evidence, the claimants did not make a separate fixtures
claim.

The Supreme Court otherwise properly accounted for the value the fixtures added to
Lot 13 in determining the claimants’ damages. An “‘appropriation of land . . . is an appropriation
of all that is annexed to the land, whether classified as buildings or fixtures . ... The value of the
fixtures ought, therefore, to [be] considered in estimating the total value of the property appropriated
by the State’ (Matter of City of New York [Kaiser Woodcraft Corp.], 11 NY3d 356, 359, quoting
Jackson v State of New York,213 NY 34, 36). Here, the portions of the ESDC’s appraisal adopted
by the court made deductions to the value of Lot 13 equal to the cost of bringing the first through
fourth floors into rentable condition. With limited exception, the valuation did not include similar
deductions for the fifth and sixth floors. The court thus considered the value added to Lot 13 by the
fixtures on the fifth and sixth floors insofar as they obviated the need to make further deductions to
bring the fifth and sixth floors into rentable condition.

The parties’ remaining contentions either are without merit or need not be reached
in light of our determination.

BARROS, J.P., IANNACCI, CHAMBERS and DOWLING, J]J., concur.
ENTER:

Maria T. Fasulo
Clerk of the Court
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