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FLOYD, Senior Circuit Judge:
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Seeking to follow in the well-trodden footsteps of
Upton Sinclair, People for the Ethical Treatment of
Animals (PETA)! wishes to conduct undercover ani-
mal-cruelty investigations and publicize what they
uncover. But it faces a formidable obstacle: North Car-
olina’s Property Protection Act (the Act), passed to
punish “[a]ny person who intentionally gains access to
the nonpublic areas of another’s premises and en-
gages In an act that exceeds the person’s authority to
enter.” N.C. Gen. Stat. § 99A-2(a). The Act goes on to
explain what actions “exceed” authority. Some provi-
sions cover wide swaths of activities, such as “sub-
stantially interfer[ing] with the ownership or posses-
sion of real property.” Id. § 99A-2(b)(5). Others appear
more narrowly focused, prohibiting capturing, remov-
ing, or photographing employer data—but only when
the employee uses the data “to breach the person’s
duty of loyalty to the employer.” Id. § 99A-2(b)(1)—(2).
Even these more specific provisions, however, poten-
tially reach anything from stealing sensitive client in-
formation to ferreting out trade secrets in hopes of
starting a competing business.

The parties spill much ink debating the repercus-
sions of all these potential applications. PETA con-
tends the Act is nothing more than a discriminatory
speech restriction dressed up in property-protection
garb. It urges us to put aside any legitimate protec-
tions the Act may offer and concentrate on what it be-
lieves the North Carolina General Assembly really

1 Plaintiffs-Appellees and Cross-Appellants, which we collec-
tively term PETA, are: People for the Ethical Treatment of Ani-
mals, Inc., Center for Food Safety, Animal Legal Defense Fund,
Farm Sanctuary, Food & Water Watch, Government Accounta-
bility Project, Farm Forward, and American Society for the Pre-
vention of Cruelty to Animals.
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meant to accomplish: end all undercover and whistle-
blowing investigations. North Carolina? casts the Act
as generally applicable. Any incidental restrictions on
speech, it counters, come only as unavoidable side ef-
fects of the Act’s strong remedies against trespass and
disloyalty.

The need to confront the Act’s potentially legiti-
mate applications indeed makes our task difficult, es-
pecially on the sparse, pre-enforcement record before
us, which renders all applications theoretical. But the
First Amendment “give[s] the benefit of any doubt to
protecting rather than stifling speech.” Citizens
United v. Fed. Election Comm’n, 558 U.S. 310, 327
(2010) (citation omitted). So, cautiously, we forge
ahead to ensure those protections endure for “more
than just the individual on a soapbox and the lonely
pamphleteer.” Id. at 373 (Roberts, C.J., concurring).
But we decide no more than we must. We enjoin the
Act insofar as it applies to bar protected newsgather-
ing activities PETA wishes to conduct. But we leave
for another day all other applications of the Act.

L.

The facts of this pre-enforcement challenge are
uncontested and relatively straightforward. In 2015,
the North Carolina General Assembly prohibited “in-
tentionally gain[ing] access to the nonpublic areas of
another’s premises and engag[ing] in an act that ex-
ceeds the person’s authority to enter.” N.C. Gen. Stat.
§ 99A-2(a). The legislature allegedly passed the Act to

2 Defendants-Appellants and Cross-Appellees (collectively,
North Carolina) are: the North Carolina Attorney General, Uni-
versity of North Carolina-Chapel Hill, and Intervenor North Car-
olina Farm Bureau Federation, Inc.
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codify this Court’s decision in Food Lion, Inc. v. Cap.
Cities/ABC Inc., 194 F.3d 505 (4th Cir. 1999), which
allowed an employer to sue a double-agent employee
for trespass and disloyalty. See J.A. 20304, 282. The
codification meant to accomplish two things. For one,
North Carolina no longer had an employee-disloyalty
cause of action: Although Food Lion predicted, under
Erie, that the State would allow such a cause of action,
194 F.3d at 512, 515-16, the North Carolina Supreme
Court soon held otherwise, Dalton v. Camp, 353 N.C.
647, 653 (2001). For another, Food Lion rejected all
but nominal damages, reasoning that any damages
flowing from the publication of the undercover inves-
tigation would violate the First Amendment. 194 F.3d
at 522. Thus, the Act’s “[e]xemplary damages” provi-
sion: It offers $5,000 per each day of violation as well
as attorney’s fees in addition to any traditional com-
pensatory damages “otherwise allowed.” N.C. Gen.
Stat. § 99A-2(c).

PETA believes the Act unconstitutionally curbs
its protected 1investigative activities. Specifically,
PETA takes issue with subsections (b)(1)—(3) and (5),
which define “an act that exceeds a person’s authority
to enter” to encompass:

(1) An employee ... enter[ing] the nonpublic ar-
eas of an employer’s premises for a reason
other than a bona fide intent of seeking or
holding employment or doing business with
the employer and thereafter without authori-
zation captur[ing] or remov[ing] the em-
ployer’s data, paper, records, or any other doc-
uments and us[ing] the information to breach
the person’s duty of loyalty to the employer.
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(2) An employee ... enter[ing] the nonpublic ar-
eas of an employer’s premises for a reason
other than a bona fide intent of seeking or
holding employment or doing business with
the employer and thereafter without authori-
zation record[ing] images or sound occurring
within an employer’s premises and us[ing] the
information to breach the person’s duty of loy-
alty to the employer.

(3) Knowingly or intentionally placing on the
employer’s premises an unattended camera or
electronic surveillance device and using that
device to record images or data.

(5) [Committing a]n act that substantially in-
terferes with the ownership or possession of
real property.

Id. § 99A-2(b)(1)—(3), (5). PETA challenges these pro-
visions as applied and on their face.

On cross-motions for summary judgment, the dis-
trict court held all four provisions violate the First
Amendment. As a threshold matter, the district court
ruled the Act directly implicates speech. Subsections
(b)(1)—(3) restrict recordings, the court explained,
which per se constitute speech. People for the Ethical
Treatment of Animals, Inc. v. Stein, 466 F. Supp. 3d
547, 569-71 (M.D.N.C. 2020). And (b)(5), though it
does not “target” speech, “necessarily ensnares First
Amendment protected activity because the act that
‘substantially interferes’ with the ownership or pos-
session of real property is the recording and image
capture itself.” Id. at 574.
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Next, in deciding what level of scrutiny to apply,
the court observed that (b)(1) and (2) discriminate
against a particular viewpoint as they prohibit only
recordings “use[d]” contrary to an employer’s inter-
ests. Id. at 573. And because North Carolina never
contended the Act can pass strict scrutiny, the court
easily found (b)(1) and (2) unconstitutional. Id. at
575-76. Conversely, the court applied only intermedi-
ate scrutiny to (b)(3) and (5) because whatever speech
they restrict, they do so without reference to content.
Id. at 576-79. Still, the court held those subsections
violate even intermediate scrutiny because the legis-
lature did not tailor them to advance any substantial
interest and did not “show” with record evidence that
1t “seriously undertook to address the problem with
less intrusive tools.” Id. at 577 (citation omitted).

As a final step, the court considered whether to
enjoin the challenged provisions as applied to PETA
or in all their applications. It concluded (b)(2) and (3)
fail on their face because they hinge on recordings,
meaning they always implicate speech. Id. at 571. But
it enjoined subsections (b)(1) and (5) only as applied,
because it could not “ignore the[ir] possible myriad le-
gitimate applications.” Id. at 570-71.

The parties now cross-appeal. PETA asks us to
facially invalidate all four challenged provisions;
North Carolina insists the entire Act passes constitu-
tional muster. We review cross-motions for summary
judgment with fresh eyes. Bostic v. Schaefer, 760 F.3d
352, 370 (4th Cir. 2014).

II.

PETA seeks to conduct undercover investigations.
It wishes to speak to employees, record documents
found in nonpublic (but not necessarily private) areas,



9a

and carry out surveillance. The Act prohibits all of
these. Still, North Carolina insists the Act does not
implicate the First Amendment at all. It forwards four
arguments, but none persuades.

A.

North Carolina first offers that undercover inves-
tigations in nonpublic areas, as a class, constitute un-
protected speech. That is a dangerous proposition that
would wipe the Constitution’s most treasured protec-
tions from large tranches of our daily lives. Fortu-
nately, it has no basis in law. “From 1791 to the pre-
sent,” the Supreme Court has placed only a “few lim-
ited areas” of speech outside the First Amendment’s
protections and has never suggested “a freedom to dis-
regard these traditional limitations.” R.A.V. v. St.
Paul, 505 U.S. 377, 382—83 (1992). These “historic and
traditional categories long familiar to the bar” include
obscenity, defamation, fraud, incitement, and speech
integral to criminal conduct. United States v. Stevens,
559 U.S. 460, 468 (2010) (citations omitted). But no
comparable tradition withholds protections from non-
public speech. Even more fundamentally, the Court
excluded those categories “because of their constitu-
tionally proscribable content,” R.A.V., 505 U.S. at 383;
it has never exempted speech because of its location.
See New York v. Ferber, 458 U.S. 747, 763 (1982) (“It
1s the content of an utterance that determines
whether it is a protected epithet or an unprotected
fighting comment.” (internal quotation marks, brack-
ets, and citation omitted)). That history must control,
for it ensures that the First Amendment’s shield falls
away only from those narrow categories of speech for
which the Constitution never intended protection, not
from those forms of speech that the legislative major-
1ty just prefers not to protect.
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North Carolina holds out Lloyd Corp., Ltd. v.
Tanner, where the Court noted that it “has never held
that a trespasser or an uninvited guest may exercise
general rights of free speech on property privately
owned.” 407 U.S. 551, 568 (1972). But Lloyd concerned
a mall owner’s right to exclude persons distributing
handbills, and the analysis focused solely on whether
the mall has become a quasi-public space requiring
the owner to “dedicat[e his] private property to public
use.” Id. at 569. Nothing in that case permitted the
government to proscribe speech in nonpublic areas.
See Animal Legal Def. Fund v. Kelly, 9 F.4th 1219,
1238 (10th Cir. 2021) (observing that this line of rea-
soning “confuses two related but distinct concepts: a
landowner’s ability to exclude from her property
someone who wishes to speak, and the government’s
ability to jail the person for that speech” (citation
omitted)). Quite the opposite, in at least one case, the
Court has struck down an ordinance that “prohibits
canvassers and others from going in and upon private
residential property for the purpose of promoting any
cause without first having obtained a permit.” Watch-
tower Bible & Tract Soc’y of N.Y., Inc. v. Village of
Stratton, 536 U.S. 150, 154 (2002) (internal quotation
marks omitted).

We find no cogent principle that would permit us
to apply the First Amendment to the government’s at-
tempts to stifle speech on “private residential prop-
erty” yet eschew it when it comes to restrictions on
“nonpublic” employer premises. See Aptive Env’t, LLC
v. Town of Castle Rock, 959 F.3d 961, 983 (10th Cir.
2020) (rejecting an argument, based in Lloyd, that a
curfew on commercial door-to-door solicitation “does
not implicate the First Amendment”); S.H.A.R.K. v.
Metro Parks Serving Summit Cnty., 499 F.3d 553,
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561-62 (6th Cir. 2007) (scrutinizing whether the gov-
ernment’s closure of a public park during deer-culling
operations, which prohibited animal activists from
filming those operations, conforms to the First
Amendment). So while we agree that an employer
could freely choose to deny entry to journalists who
seek to secretly record its inner workings, it does not
follow that a State can create “new categories of un-
protected speech” to punish those journalists. See
Brown v. Entm’t Merchants Ass’n, 564 U.S. 786, 791—
92 (2011). The First Amendment limits the govern-
ment; the government does not limit the First Amend-
ment.

Even granting that whole categories of speech
can go unprotected, the challenged subsections would
nonetheless implicate the First Amendment because
they discriminate based on speaker and viewpoint.
See infra, Part III. Even within a First-Amendment-
free zone, “[t]he government may not regulate ... based
on hostility—or favoritism—towards the underlying
message expressed.” R.A.V., 505 U.S. at 386 (striking
down an ordinance prohibiting bias-motivated
fighting words even though fighting words as a cate-
gory do not have a claim on the First Amendment).
That is why the government may only restrict “access
to a nonpublic forum” by way of regulating the subject
matter; it may not ban speakers “because officials op-
pose thelir] view.” Bd. of Airport Comm’rs of L.A. v.
Jews for Jesus, Inc., 482 U.S. 569, 573 (1987) (quoting
Perry Educ. Ass’n. v. Perry Local Educators’ Ass’n, 460
U.S. 37, 46 (1983)).

Circuit courts, including our own, have relied on
this line of cases to invalidate analogous statutes.
Fusaro v. Cogan, for example, acknowledged “the gen-
eral principle that there is no First Amendment right
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manded to apply the First Amendment because the
statute “restrict[ed] access to and use of [a list of reg-
istered voters] based on the identity of the speaker re-
questing the List and the content of the speaker’s mes-
sage.” 930 F.3d 241, 252-53 (4th Cir. 2019); see also
Chaker v. Crogan, 428 F.3d 1215, 1223, 1225 (9th Cir.
2005); Holloman ex rel. Holloman v. Harland, 370
F.3d 1252, 1281 (11th Cir. 2004). Just so here. Assum-
ing North Carolina can punish all unauthorized re-
cording or capture of documents, it cannot punish only
unauthorized recording or capture of documents done
with the intent to breach the duty of loyalty or cause
damage to the facility. See Kelly, 9 F.4th at 1233
(reaching the same conclusion as to the Kansas Farm
Animal and Field Crop and Research Facilities Pro-
tection Act, which criminalized documenting animal
abuse when undercover investigators acted “with in-
tent to damage the enterprise”).

B.

As i1ts second line of defense, North Carolina in-
sists the First Amendment does not confer a license to
break the law. E.g., Zemel v. Rusk, 381 U.S. 1, 16-17
(1965) (the right “to publish does not carry with it” the
right to break Congress’s travel restrictions to Cuba).
And because the Act merely codifies Food Lion’s pro-
tections against a “particular type of employment-re-
lated trespass,” PETA should not be allowed to wield
the First Amendment to escape damages under the
Act. Opening Br. 3.

Quite obviously, a journalist cannot invoke the
First Amendment to shield herself from charges of il-
legal wiretaps, breaking and entering, or document
theft. Just as obviously, however, a journalist cannot
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be charged under a law that prohibits criticism of all
government activities or a law that punishes all pro-
tests on a city’s streets. These intuitive outcomes hold
true because the first set of laws comports with First
Amendment strictures, not because the First Amend-
ment plays no role at all. A law prohibiting breaking
and entering, for example, may well restrict the right
to gather news, but protecting the sanctity of a home
presents a compelling government interest that over-
rides a journalist’s (and society’s) right to a story.

All of that is to say, we must go through the exer-
cise of determining whether the Act clears the First
Amendment bar; we cannot presume it constitutional
and then deny PETA relief because the First Amend-
ment confers no special privileges. See Virginia v.
Hicks, 539 U.S. 113, 123 (2003) (recognizing that a
State can restrict a person from taking part in a polit-
ical demonstration in a public park if that person has
previously been banned from the park for vandalism
“pursuant to a lawful regulation” (emphasis added)).
For the reasons spelled out below, we conclude the
four provisions of the Act cannot survive this scrutiny.
But we pause now to observe that North Carolina
places more weight on Food Lion than it can bear.

Food Lion held that certain actions undercover
investigators commit, like entering into areas “not
open to the public and secretly videotap[ing],” could
amount to “an act that was directly adverse to the in-
terests of their second employer,” “thereby” constitut-
ing trespass. 194 F.3d at 519. Critical to the Court’s
conclusion was its Erie guess that North Carolina
would extend the traditional duty of loyalty to food-
counter clerks, for it supplied the chain link between
taping and trespass. Id. at 516. But Food Lion guessed
wrong. Shortly after the decision came out, the North
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Carolina Supreme Court held the State recognizes no
such “broad” cause of action for disloyalty. See Dalton,
353 N.C. at 653. The Act, then, does not codify any
tried-and-true common law principles, only the legis-
lature’s novel conceptions about disloyal undercover
investigation. Those we must measure firsthand
against the First Amendment to ensure disloyalty
does not become a proxy for discriminating against
employees voicing criticism of their employer. See W.
Watersheds Project v. Michael, 869 F.3d 1189, 1197
(10th Cir. 2017) (suggesting Zemel would have come
out differently had the government “implement[ed] a
law banning travel to Cuba for the purpose of writing
about or filming what they observe.”).3

3 Long ago, speaking about the related right to peaceable assem-
bly, the Supreme Court warned against precisely this kind of con-
fusion: “If the persons assembling have committed crimes ...,
they may be prosecuted for their ... violation of valid laws. But it
is a different matter when the State, instead of prosecuting them
for such offenses, seizes upon mere participation in a peaceable
assembly and a lawful public discussion as the basis for a crimi-
nal charge.” De Jonge v. Oregon, 299 U.S. 353, 365 (1937). So it
is here. If PETA’s actions truly violate some lawful prohibition
(like trespass), PETA may be charged for that violation. What
North Carolina may not do, however, is craft a law targeting
PETA’s protected right to speak.

That said, Food Lion clarified that merely entering an employer’s
nonpublic area after being hired under false pretenses does not
add up to trespass because it does not invade “any of the specific
interests relating to peaceable possession of land the tort of tres-
pass seeks to protect.” 194 F.3d at 518 (quoting Desnick v. Am.
Broad. Companies, Inc., 44 F.3d 1345, 1352 (7th Cir. 1995)
(brackets omitted)). Under existing law, then, PETA can lawfully
occupy nonpublic areas. And mere recording “what there is the
right for the eye to see or the ear to hear” “falls squarely within
the First Amendment right of access to information.” Fields v.
City of Phila., 862 F.3d 353, 359 (3d Cir. 2017); accord Kelly, 9
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C.

As a variation on its second argument, North Car-
olina insists that the Act is a “generally applicable
law[ ]” and such laws “do not offend the First Amend-
ment simply because their enforcement against the
press has incidental effects on its ability to gather and
report the news.” Opening Br. 26 (quoting Cohen v.
Cowles Media Co., 501 U.S. 663, 669 (1991)). That is
true, as far as that goes. The media must, for example,
obey antitrust laws. Cowles, 501 U.S. at 669 (citing
Associated Press v. United States, 326 U.S. 1 (1945)).
It must pay taxes. Id. (citing Murdock v. Pennsylva-
nia, 319 U.S. 105, 112 (1943)). It must answer subpoe-
nas. Id. (citing Branzburg v. Hayes, 408 U.S. 665, 684
(1972)). But those cases hold only that neutral laws
apply to the press as well as to the general public.

North Carolina intends “generally applicable” in
a different sense: Laws that implicate a variety of con-
duct, it insists, need not pass First Amendment scru-
tiny even when applied to speech. Neither Cowles nor
the cases it cites bear out that conclusion. While Asso-
ciated Press, for example, held that newspapers can-
not use their press status as defense to antitrust law,
Eastern Railroad Presidents Conf. v. Noerr Motor
Freight Inc., 365 U.S. 127 (1961), and United Mine
Workers v. Pennington, 381 U.S. 657 (1965), clarified
that speakers—press or not—can raise as defense the
fact that antitrust laws are being applied to them be-
cause of their speech. Take also Cohen v. California,
which involved a generally applicable regulation

F.4th at 1233-34 (holding a similar statute unconstitutional be-
cause “the Act focuse[d] not on the alleged legally cognizable
harm from trespass, but on the subsequent harm from the intent
to harm the facility once on property”).



16a

barring breaches of the peace. 403 U.S. 15, 16, 26
(1971). When Cohen was convicted for wearing a
jacket bearing an epithet, the Court applied First
Amendment scrutiny, reasoning that “the generally
applicable law was directed at Cohen because of what
his speech communicated.” Holder v. Humanitarian
L. Project, 561 U.S. 1, 28 (2010) (discussing Cohen).
Same with Holder itself, where the Court deemed ir-
relevant that the law “may be described as directed at
conduct” where plaintiffs triggered the statute by
“communicating a message.” Id. Other examples
abound. Cantwell v. Connecticut, 310 U.S. 296, 308—
09 (1940) (reversing a breach-of-the-peace conviction
under a generally applicable statute because the con-
viction was predicated on “the effect of [the speaker’s]
communication upon his hearers”); NAACP v.
Claiborne Hardware Co., 458 U.S. 886, 909—10 (1982)
(finding speech constituting tortious interference with
business relations protected where interference flows
from the persuasive effect of speech); Hustler Mag.,
Inc. v. Falwell, 485 U.S. 46, 57 (1988) (reasoning that
tort of intentional infliction of emotional distress can-
not be used to impose liability for publishing cruel and
vulgar satire); Billups v. City of Charleston, 961 F.3d
673, 683 (4th Cir. 2020) (“[A] law aimed at regulating
businesses can be subject to First Amendment scru-
tiny even though it does not directly regulate
speech.”); Kelly, 9 F.4th at 1228 (“When a criminal
prohibition includes multiple elements, some of which
are unquestionably conduct (such as trespassing), the
statute may still fall under the First Amendment if
other elements target speech.”); Eugene Volokh,
Speech as Conduct, Generally Applicable Laws, Illegal
Courses of Conduct, “Situation-Altering Utterances,”
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and the Uncharted Zones, 90 Cornell L. Rev. 1277,
1278-93 (2005) (advancing this proposition).

Not to worry, North Carolina contends. Food Lion
read Cowles to mean that generally applicable laws
may escape the First Amendment, and that reading
controls in this Circuit.4 That is not quite right, even

4 To be sure, North Carolina correctly observes that Cowles al-
lowed a plaintiff to sue newspapers for disclosing his name on
theory of promissory estoppel without First Amendment analy-
sis. But the Court gave a specific reason: “Minnesota law simply
requires those making promises to keep them. The parties them-
selves ... determine[d] the scope of their legal obligations, and
any restrictions which may be placed on the publication ... are
self-imposed.” 501 U.S. at 671. So the Court balked at the free-
speech argument because the newspapers waived their right to
free speech, not because generally applicable laws by definition
escape First Amendment scrutiny. Volokh, supra, at 1297; see
also IMDb.com Inc. v. Becerra, 962 F.3d 1111, 1120 (9th Cir.
2020) (reading Cowles to espouse the “limited” principle that
“[p]rivate par-ties may freely bargain with each other to restrict
their own speech” but declining to extend that principle to “state-
created restriction[s]” that “exist independently of, and prior to,
any interaction between the speaker and another” (internal quo-
tation marks and citation omitted)).

And the same term it decided Cowles, the Court subjected Indi-
ana’s generally applicable public-indecency statute to First
Amendment scrutiny when applied to establishments that offer
nude dancing, without any reference to Cowles. Barnes v. Glen
Theatre, Inc., 501 U.S. 560 (1991). Several years later, the Third
Circuit criticized the court below for reading Cowles “too broadly”
and could find no jurisprudence to “sup-port the surprising prop-
osition that a statute that governs both pure speech and conduct
merits less First Amendment scrutiny than one that regulates
speech alone.” Bartnicki v. Vopper, 200 F.3d 109, 118, 121 (3d
Cir. 1999). The Supreme Court affirmed, yet again without men-
tioning Cowles. Bartnicki v. Vopper, 532 U.S. 514 (2001). The last
time the Court cited Cowles was in 1994, offering only that “a
generally applicable law may or may not be subject to heightened
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assuming we could set Humanitarian Law Project
aside. Food Lion posited that Cowles involved only
“the breach of promise and not some form of expres-
sion” and itself concerned only the non-expressive act:
undercover employees working for two competing em-
ployers at once. 194 F.3d at 522. Consistent with that
understanding, the Court allowed only nominal dam-
ages because Food Lion failed to prove damages stem-
ming from the disloyal act. It then rejected damages
flowing from any reporting as “an end-run around”
Hustler’s prohibition that plaintiffs “may not recover
for [violation of generally applicable torts] by reason
of publications.” Id. at 522—-23 (quoting Hustler, 485
U.S. at 56). Food Lion thus properly recognized that a
State may not harness generally applicable laws to
abridge speech without first ensuring the First
Amendment would allow it. Accord ACLU of Ill. v. Al-
varez, 679 F.3d 583, 602 (7th Cir. 2012) (citing Food
Lion’s interpretation of Hustler to hold that generally
applicable laws trigger strict scrutiny when their “ef-
fect on First Amendment interests is far from inci-
dental”).

That makes good sense. Laws cast in broad terms
can restrict speech as much as laws that single it out.
Consider three statutes that regulate public-park be-
havior. One obligates speakers to obtain a license be-
fore using a megaphone. The second prohibits noise
above a certain decibel level without a license. The
third requires a license to (1) walk a dog, (2) play
group sports, or (3) speak with a megaphone. The first

scrutiny under the First Amendment.” Turner Broad. Sys., Inc.
v. F.C.C., 512 U.S. 622, 640 (1994). Cowles thus cannot support
North Carolina’s unqualified rule that generally applicable laws
never trigger the First Amendment.
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statute readily calls for First Amendment review (and
likely fails it). See Saia v. People of State of New York,
334 U.S. 558, 559-60 (1948) (striking down a statute
that forbade the use of sound amplification devices
without prior authorization from the chief of police).
But the other two curtail the same speech right and to
the same degree and should therefore similarly occa-
sion First Amendment scrutiny.

Applying the First Amendment, of course, does
not necessarily translate into invalidating a statute;
1t only triggers the balancing inquiry. And the way a
legislature writes a statute matters a great deal to its
ultimate constitutionality. The second, broadest hypo-
thetical, for example, will most easily pass scrutiny
because it 1s most likely to fit the legitimate, non-dis-
criminatory government interests urged as its justifi-
cation. See Elena Kagan, Private Speech, Public Pur-
pose: The Role of Governmental Motive in First
Amendment Doctrine, 63 U. Chi. L. Rev. 413, 496
(1996) (“The breadth of these laws makes them poor
vehicles for censorial designs; they are instruments
too blunt for effecting, or even reflecting, ideological
disapproval.”). The statute’s general applicability also
“goes to the breadth of the remedy’—whether the stat-
ute violates the First Amendment on its face or
whether certain offending provisions can be severed.
Citizens United, 558 U.S. at 331, see infra, Part IV.A.
But legislatures do not write themselves out of the
First Amendment analysis simply by extending a stat-
ute’s reach. General or not, the First Amendment ap-
plies when the Act is used to silence protected speech.

D.

North Carolina offers one last defense, specific to
subsections (b)(1) and (2). These subsections, it
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protests, punish not speech but intent to be disloyal,
speech merely providing one way to prove disloyalty—
and the First Amendment does not bar such eviden-
tiary use of speech. That is certainly true of some stat-
utes. When deciding whether to hold an employee lia-
ble for intentionally recruiting colleagues into a com-
peting enterprise, a court can constitutionally con-
sider the employee’s conversations as proof of intent.
But this is not that case. Here, the publication of an
unfavorable article is the act of disloyalty. A more
faithful analogy would be cancelling public debates on
contentious topics under a statute that prohibits in-
tentional breaches of the peace on the theory that
holding such debates evidences intent to breach the
peace. Such wordplay plainly cannot transmute an
unconstitutional statute into one of constitutional
merit. See Hustler, 485 U.S. at 53 (denying publication
damages to a target of a scathing political cartoon
even though “intent to cause injury is ... the gravamen
of the tort”); Kelly, 9 F.4th at 1242 (reasoning, persua-
sively, that “a law prohibiting making any utterance
with the intention to criticize an agriculture facility”
functions “identical[ly]” to a law that directly prohib-
its criticizing the facility). The First Amendment can-
not so easily be evaded.

E.

Because we find no categorical reason to sidestep
the First Amendment, we are left with the question
whether the speech PETA seeks to undertake is
“speech” the First Amendment protects. We have no
doubt that it is. Both on their face and in their “prac-
tical operation,” all four challenged provisions burden
newsgathering and publishing activities. Sorrell v.
IMS Health Inc., 564 U.S. 552, 567 (2011). Subsection
(b)(1)’s prohibition on using “captur[ed]” data in a
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disloyal manner prevents an undercover employee
from publishing a critical article based on any notes
she takes of documents or policies laid out in a break-
room. N.C. Gen. Stat. § 99A-2(b)(1).5 Subsection (b)(2)
forbids including a photograph of the same documents
in the article. N.C. Gen. Stat. § 99A-2(b)(2). Subsec-
tion (b)(3) then punishes the undercover employee for
placing an unattended camera on the factory floor
while she works. Id. § 99A-2(b)(3). And the “catch-all”
(b)(5), Opening Br. 8, may reach even mere reporting
of a conversation had with other employees—to a
newspaper, a union, a state agency—if the reporting
leads the State to shut down the facility. See id. § 99A-
2(b)(5) (prohibiting acts “that substantially interfere[
] with the ownership or possession of real property”).

If the First Amendment has any force, such “cre-
ation” of information demands as much protection as
1its “dissemination.” Sorrell, 564 U.S. at 570. “Facts,
after all, are the beginning point for much of the
speech that is most essential to advance human
knowledge and to conduct human affairs.” Id. And the
right to publish a recording would be “largely ineffec-
tive, if the antecedent act of making the recording is
wholly unprotected.” ACLU of Ill. v. Alvarez, 679 F.3d
583, 595 (7th Cir. 2012). No surprise, then, that scores
of Supreme Court and circuit cases apply the First

5 The Oxford English Dictionary defines “to capture” as, among
others, to “represent, catch, or record (something elusive, as a
quality) in speech [or] writing.” Oxford English Dictionary
Online, https://www.oed.com/view/En-
try/276607rskey=1sTNSW &result=2#eid. Subsection (b)(1) thus
reaches beyond mere “record[ing of] images or sound” that (b)(2)
already proscribes. See also Reiter v. Sonotone Corp., 442 U.S.
330, 339 (1979) (directing courts to give effect to each statutory
provision).
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Amendment to safeguard the right to gather infor-
mation as a predicate to speech. E.g., Sorrell, 564 U.S.
at 571 (equating “content-and speaker-based re-
strictions on the availability” of prescriber-identifying
information “with a law prohibiting trade magazines
from purchasing or using ink” (citing Minneapolis
Star & Trib. Co. v. Minn. Comm’r of Revenue, 460 U.S.
575 (1983))); (invalidating ban on political-speech
spending because the government may not “repress
speech by silencing certain voices at any of the various
points in the speech process”); McConnell v. FEC, 540
U.S. 93, 252 (2003) (Scalia, J., concurring in part and
dissenting in part) (“The right to speak would be
largely ineffective if it did not include the right to en-
gage in financial transactions that are the incidents of
its exercise.”); Fields v. City of Phila., 862 F.3d 353,
358 (3d Cir. 2017) (“[T]he Amendment must ... protect
the act of creating” photos and videos where those
photos and videos are themselves protected); Turner
v. Lieutenant Driver, 848 F.3d 678, 689 (5th Cir. 2017)
(“[T)he First Amendment protects the act of making
film, as there is no fixed First Amendment line be-
tween the act of creating speech and the speech itself.”
(quotation omitted)); Buehrle v. City of Key West, 813
F.3d 973, 977 (11th Cir. 2015) (First Amendment
harm results from “proceed[ing] upstream and
dam[ming] the source” of speech); Desnick v. Am.
Broad. Cos., Inc., 44 F.3d 1345, 1355 (7th Cir. 1995)
(“the production of the broadcast” warrants the same
First Amendment attentions as “the content of the
broadcast”).

The right to gather information plays a distinctly
acute role in journalism. First-hand accounts, but-
tressed by video evidence, enhance accuracy and cred-
ibility in reporting and increase transparency and
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reader trust, allowing the press “to tell more complete
and powerful stories.” See Br. of Amici Curiae the Re-
porters Committee for Freedom of the Press in Sup-
port of Pls.-Appellees 17—18 (citing The Hierarchy of
Information and Concentric Circles of Sources, Amer-
ican Press Institute (last visited Feb. 4, 2021),
https://permal/cc/NX8V-Q2UT; Deron Lee, “Ag-gag”
Reflex, Columbia Journalism Review (Aug. 6, 2013),
https://perma.cc/Z5D5-GSJZ). It is this “depth of ... ex-
ploration,” Citizens United, 558 U.S. at 339, that
brings reporting to life, demanding our attention and
allowing us to appreciate the full scope of the societal
issues related.

These general newsgathering considerations
aside, subsections (b)(1), (2), and (5) on their face sin-
gle out speech. They would permit a journalist to pro-
cure employment under false pretenses, copy em-
ployer documents, and record backstage footage—so
long as she keeps those findings to herself. Yet a jour-
nalist who conducts herself in the exact same manner
but speaks out against the employer would face heavy
penalties. See N.C. Gen. Stat. § 99A-2(b)(1), (2) (con-
ditioning liability on employee’s “us[ing] the infor-
mation to breach the person’s duty of loyalty”); id. at
§ 99A-2(b)(5) (punishing speech if it “substantially in-
terferes with” possession of real property). This regu-
latory mechanism, based on speech, triggers the First
Amendment, and we proceed to inquire whether it can
pass the appropriate level of scrutiny.

III.

Apparent from our hypothetical immediately
above, subsections (b)(1), (2), and (5) do not merely
target speech, but speech critical of the employer—a
laudatory publication, after all, is unlikely to breach
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the duty of loyalty or interfere with possession of real
property. Whether this discrimination occurs “by de-
sign or inadvertence,” these provisions merit strict
scrutiny. Citizens United, 558 U.S. at 340. North Car-
olina does not agree. Subsections (b)(1), (2), and (5), it
argues, regulate speech function, not content. But
that fosters the same problem—and the same First
Amendment violation. As Reed v. Town of Gilbert
counseled, to give full force to the First Amendment,
strict scrutiny must apply as much to “obvious” as to
“more subtle” content distinctions, “defining regulated
speech by its function or purpose.” 576 U.S. 155, 163
(2015). North Carolina responds that Reed is but one
Supreme Court decision standing for this proposition.
But recently, the Court reaffirmed Reed's “straightfor-
ward” conclusion that “a regulation of speech cannot
escape classification as facially content based” (or,
presumably, viewpoint-discriminatory) “simply by
swapping an obvious subject-matter distinction for a
‘function or purpose’ proxy that achieves the same re-
sult.” City of Austin v. Reagan Nat’l Advert. of Austin,
LLC, 142 S. Ct. 1464, 1474 (2022) (favorably citing
Reed, 576 U.S. at 159, 160, 163—64).6 And besides, the
Court has long been wary of legislative attempts to
evade First Amendment review through formalistic
“labels.” NAACP v. Button, 371 U.S. 415, 429 (1963)

6 North Carolina argues Austin supports its argument, because
the Court there declined to hold that a “classification that con-
siders function or purpose is always content based.” 142 S. Ct. at
1474. But no one argues for such a capacious principle here.
PETA simply points out that these subsections function to erad-
icate speech critical of the employer—just as the ordinance in
Reed functioned to single out certain signs for favorable treat-
ment. And that Reed—and now Austin—allow us to look beyond
“overt” descriptions to decipher that function. Id.
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(striking down a Virginia law regulating attorney “so-
licitation” because, “[ijn the context of NAACP objec-
tives, litigation is not a technique of resolving private
differences; it is a means for achieving the lawful ob-
jectives of equality of treatment”); accord Kelly, 9
F.4th at 1233 (applying strict scrutiny to a statute
“viewpoint discriminatory in operation”).?

Subsection (b)(3) appears different, at first blush.
It punishes the mere “placing” of an unattended cam-
era without any reference to the content recorded.
N.C. Gen. Stat. § 99A-2(b)(3). Recall, however, that
(b)(3) prohibits filming “on the employer’s premises.”
Id. We take that language to intentionally extend to
employee activity only, following the “sound rule of
construction that where a word has a clear and defi-
nite meaning when used in one part of a ... document,
but has not when used in another, the presumption is
that the word is intended to have the same meaning
in the latter as in the former part.” A. Scalia & B. Gar-
ner, Reading Law: The Interpretation of Legal Texts
170 (2012) (citation omitted). Subsections (b)(1) and
(2)—which directly precede (b)(3)—concern “em-
ployee” actions on “employer” property. N.C. Gen.
Stat. § 99A-2(b)(1)—(2). As does subsection (e), which
addresses exemptions for certain whistleblower “em-
ployees.” Id. § 99A-2(e). Other subsections, by con-
trast, apply broadly to “[a]ny person” operating on

7 North Carolina further objects that subsection (b)(5) does not
reference speech on its face, much less a particular viewpoint.
That merely reprises its generally-applicable-laws argument.
That “all sorts of non-speech acts can trigger” (b)(5), Opening Br.
64, does nothing for the instances where speech actually triggers
the provision. And in those instances, (b)(5) applies only to
speech that “substantially interferes with the ownership or pos-
session” of the employer’s property. N.C. Gen. Stat. § 99A-2(b)(5).
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“another’s premises.” Id. § 99A-2(a), see also id. § 99A-
2(c).

Drawing on those distinctions, we might reason-
ably conclude that subsection (b)(3) applies to an un-
dercover employee working on “employer’s premises”
but not to an outside journalist invited to profile a
company (who would more likely write a positive re-
view). Nor a representative from a state enforcement
agency (who would be much less likely to leak any-
thing to the press). And such “restrictions distinguish-
ing among different speakers, allowing speech by
some but not others” are as repugnant to the First
Amendment as are restrictions distinguishing among
viewpoints. Citizens United, 558 U.S. at 340. “As in-
struments to censor, these categories are interrelated:
Speech restrictions based on the identity of the
speaker are all too often simply a means to control
content.” Id.; see also First Nat’| Bank of Bos. v. Bel-
lotti, 435 U.S. 765, 784-85 (1978) (“the legislature is
constitutionally disqualified from dictating” which
speakers “may address a public issue”). Read this way,
all four challenged subsections must accordingly clear
strict scrutiny. And because North Carolina has con-
ceded—here and, previously, before the district
court—that the Act cannot satisfy this highest bar, we
might well end our inquiry here.

But the challenged provisions fail even interme-
diate scrutiny, for two reasons. First off, all four chal-
lenged provisions chill an alarming amount of speech
without any “actual evidence” in the legislative record
that lesser restrictions will not do—a nonnegotiable
requirement in this Circuit. Reynolds v. Middleton,
779 F.3d 222, 229 (4th Cir. 2015). Even setting the ev-
identiary obligations aside, however, subsections
(b)(1)—(3) are not equipped to further any permissible
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interests in safeguarding employer privacy or prop-
erty. We take these considerations in turn.

A.

As discussed, the Act outlaws all recordings, N.C.
Gen. Stat. § 99A-2(b)(2), (3), and restricts capturing
the contents of any document, even by hand, i1d. § 99A-
2(b)(1). Together, those provisions halt all meaningful
undercover investigations. And (b)(5), when coupled
with the Act’s joint-liability provision, reaches further
still, punishing bona fide employees turned whistle-
blowers, the unions, the press, and anyone in between,
if their actions eventually “interfere[ | with the own-
ership or possession” of the employer’s property. Id. §
99A-2(b)(5); see also id. § 99A-2(c) (extending liability
to “[a]lny person who intentionally directs, assists,
compensates, or induces another person to violate” the
Act). Here consider a watchdog’s publication of
PETA’s investigation, a worker who spots Occupa-
tional Safety and Health Administration (OSHA) vio-
lations and reports them to the federal government,
or a union that exposes child labor violations to the
State. If any of those lead to (even a temporary) shut
down of the employer’s operations, (b)(5) would allow
the employer to collect $5,000 per day from anyone in-
volved. The scope of this outright ban cannot be over-
stated.

North Carolina protests that other provisions in
the Act curb liability. Subsection (e), it claims, ensures
the Act may not be “construed to diminish the protec-
tions provided to employees under Article 21 of Chap-
ter 95 or Article 14 of Chapter 126 of the General Stat-
utes,” protecting whistleblowers. See N.C. Gen. Stat.
§ 99A-2(e). But these turn out to be narrow protections
indeed. Article 21 protects only employees engaged in
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formal whistleblowing of retaliatory employment dis-
crimination to state agencies, N.C. Gen. Stat. §§ 95-
241 to 95-242, and Article 14 reaches solely state em-
ployees who offer legislative testimony on matters of
public concern, N.C. Gen. Stat. §§ 126-84 to 126-85.
North Carolina also offers that traditional principles
of agency would allow employees to reveal “that the
principal is committing or is about to commit a crime”
without breaching the duty of loyalty—and thus with-
out breaching subsections (b)(1) or (2). Resp.-Reply Br.
58 (quoting Restatement (Third) of Agency § 8.05(c)).
And that, in any event, an employee breaches the duty
of loyalty only where, like in Food Lion, she uses in-
formation with the “intent to harm one employer to
benefit another” rather than all speech critical of the
employer. Opening Br. 38, 43, 45. The Act’s text, how-
ever, guarantees none of that restraint. If anything,
the Act’s (scant) whistleblower protections imply the
Act otherwise covers bona fide employees who do not
report to any other employers.

Before a State may pass such expansive speech
restrictions, this Circuit’s precedent requires it “to
produce evidence demonstrating that it seriously un-
dertook to utilize” existing laws or “attempted to use
less intrusive tools readily available to it” to achieve
the proffered aims. Billups, 961 F.3d at 689-90 (em-
phasis added) (internal quotation marks and citation
omitted); see also Reynolds, 779 F.3d at 229 (“argu-
ment unsupported by th[at] evidence will not suffice
to carry the government’s burden”); McCullen v. Coak-
ley, 573 U.S. 464, 496 (2014) (“Given the vital First
Amendment interests at stake, it is not enough for
[the government] simply to say that other approaches
have not worked.”). North Carolina concedes the State
produced no such evidence but distinguishes Billups,
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Reynolds, and McCullen, arguing they involved “un-
precedented” laws whereas “[t]he Act merely provides
an enhanced damages remedy for conduct that the
common law has long deemed tortious.” Resp.-Reply
Br. 46. That mistakes both the facts and the law. We
have never said the evidentiary rule applies only to
novel speech regulations. And the Act is literally un-
precedented in common or statutory North Carolina
law. We have already discussed why the Act does not
merely codify the “particular type of employment-re-
lated trespass” sanctioned in Food Lion. See supra,
Part I1.B. Nor does it reflect the more traditional tres-
pass or privacy principles. Subsections (b)(1)—(3)
likely punish only employees and only when they ex-
ceed their authorization in a particular manner: by
capturing documents, recording images, or placing
unattended cameras. As for disloyalty, the Act makes
1t at most an element of (b)(1) and (2); it does not de-
fine acts that breach the duty or specify a class of em-
ployees who owe it. North Carolina can point to no his-
torical precedents that conceptualize employee loyalty
in that cookie-cutter way.

Because the legislature cannot meet its eviden-
tiary burden, the Act cannot satisfy intermediate
scrutiny.

B.

But the problem with these subsections is not just
that they enact novel restrictions on newsgathering.
It is that those restrictions do not fit any of the State’s
professed interests in passing the Act. Start with
(b)(1) and (2). North Carolina offers they protect pri-
vate property against trespass. As a rule, however,
“trespassory interests” concern how the information is
obtained. Desnick, 44 F.3d at 1353. Yet liability under
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(b)(1) and (2) does not attach until the information is
used to breach the duty of loyalty. Subsections (b)(1)
and (2) thus, at best, punish only a subset of trespas-
sory conduct. The same goes for privacy: On their face,
(b)(1) and (2) apply only to certain types of employees
and certain modes of deception. See N.C. Gen. Stat. §
99A-2(b)(1)—(2) (punishing only “employee[s] who en-
ter[ ] the nonpublic areas of an employer’s premises
for a reason other than a bona fide intent of seeking
or holding employment”). But privacy interests are no
less compromised when a bona fide employee perform-
ing genuine employment activities overhears and
tapes a private conversation. In the same vein, (b)(1)
and (2) punish certain types of disloyal speech: disclo-
sure of recordings. Yet a critical interview can be just
as disloyal. And just as damaging.

Similar concerns plague (b)(3), in that recording
devices placed through breaking and entering (rather
than trickery) impair privacy and property just the
same. Such “facial underinclusiveness” “raises serious
doubts about whether [the State] is, in fact, serving,
with this statute, the significant interests” invoked.
The Fla. Star v. B.J.F., 491 U.S. 524, 540 (1989).

As for (b)(5), the district court was right the sub-
section has many permissible applications. It prohib-
its, for example, physical destruction of property that
substantially interferes with employer operations.
But North Carolina concedes that (b)(5), like (b)(3),
also applies to employees installing hidden cameras.
And to that extent, it must suffer the same fate.

On the other side of the token, the four subsec-
tions are also overinclusive. Perhaps most tellingly,
they do not distinguish between nonpublic and private
spaces. Yet privacy interests intimated in these
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spaces are different in kind. A journalist capturing
documents laid out in the breakroom, (b)(1), recording
her own conversations with other employees, (b)(2), or
even propping an unattended camera on the factory
floor, (b)(3) and (5), implicates fundamentally differ-
ent interests from one recording private calls in a
manager’s office. See Desnick, 44 F.3d at 1353 (under-
cover patients who surreptitiously taped and then
published their doctor’s visits did not infringe the doc-
tor’s right to privacy because they did not reveal “inti-
mate personal facts” or “intru[de] into legitimately
private activities, such as phone conversations”).

The challenged subsections thus fail intermedi-
ate scrutiny both because the legislature produced no
record evidence justifying its expansive restrictions on
newsgathering speech and because their newsgather-
ing prohibitions are not tailored to any substantial
government interest.

IV.

Having determined that the challenged provisions
cannot satisfy First Amendment scrutiny, we must se-
lect a proportionate remedy. PETA asks us to invali-
date the four provisions on their face; North Carolina
objects, believing facial invalidation appropriate only
when “no set of circumstances exists under which the
[statute] would be valid.” United States v. Salerno,
481 U.S. 739, 745 (1987). PETA retorts that “the dicta
in Salerno does not accurately characterize the stand-
ard for deciding facial challenges.” Janklow v.
Planned Parenthood, Sioux Falls Clinic, 517 U.S.
1174, 1175 (1996) (Stevens, J., respecting the denial
of certiorari). Instead, a long line of cases invalidates
statutes by simply applying the relevant constitu-
tional test—here, strict or intermediate scrutiny. See
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Resp. Br. 58-60 (collecting cases); Br. of Amici Curiae
Law Professors in Support of Pls.-Appellees 10-11.
We agree with North Carolina, though not for the rea-
sons 1t advances.

A.

On the narrow issue of Salerno, PETA has the bet-
ter argument. In the words of the Supreme Court, Sa-
lerno is not “a speech case,” Stevens, 559 U.S. at 472,
and “the Court has allowed [facial] challenges to pro-
ceed under a diverse array of constitutional provi-
sions,” Los Angeles v. Patel, 576 U.S. 409, 415 (2015).
E.g., Sorrell, 564 U.S. at 580; Packingham v. North
Carolina, 582 U.S. 98 (2017); Brown v. Ent. Merchants
Ass’n, 564 U.S. 786, 799 (2011); Citizens United, 558
U.S. at 36566 (all applying the relevant constitu-
tional standard, not Salerno’s no-set-of-circumstances
test). So has this Circuit. See Billups, 961 F.3d at 690;
Fusaro, 930 F.3d at 263—64; Kolbe v. Hogan, 849 F.3d
114, 148 n.19 (4th Cir. 2017); Liverman v. City of Pe-
tersburg, 844 F.3d 400, 407-09 (4th Cir. 2016); Legend
Night Club v. Miller, 637 F.3d 291, 299-300 (4th Cir.
2011). And still others. See Bruni v. Pittsburgh, 824
F.3d 353, 363 (3d Cir. 2016); Doe v. City of Albuquer-
que, 667 F.3d 1111, 1127 (10th Cir. 2012); Ezell v. City
of Chic., 651 F.3d 684, 698-99 (7th Cir. 2011); Rothe
Dev. Corp. v. Dep’t of Def., 413 F.3d 1327, 1337-38
(Fed. Cir. 2005). As it appears, if courts have ever “ar-
ticulated a clear standard for facial challenges, it is
not the Salerno formulation, which has never been the
decisive factor in any decision of th[e] Court, including
Salerno itself.” City of Chic. v. Morales, 527 U.S. 41,
55 n.22 (1999) (plurality op.).

But the Salerno debate largely reflects mistaken
assumptions about what it means for a federal court
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to “invalidate” a state statute. Because state courts
and lower federal courts stand in a coordinate, not a
hierarchical, relationship, the binding effect of the
federal judgment extends no further than the parties
to the lawsuit; against nonparties, civil and criminal
actions can go forward. E.g., Doran v. Salem Inn, Inc.,
422 U.S. 922, 931 (1975). And state courts must ulti-
mately decide what “invalidated” statutes mean. E.g.,
Gooding v. Wilson, 405 U.S. 518, 520 (1972). To the
extent that our decision is forward-looking at all,
then, that i1s because “the reasoning of a decision may
suggest that there is no permissible application of a
particular statute.” Patel, 576 U.S. at 429 (Scalia, J.,
dissenting).

Traditional constitutional and institutional prin-
ciples point in the same direction. Article III teaches
that we must always begin with the case and contro-
versy before us, U.S. Const. art. III, so as not to “an-
ticipate a question of constitutional law in advance of
the necessity of deciding it nor formulate a rule of con-
stitutional law broader than is required by the precise
facts to which it is to be applied,” Citizens United, 558
U.S. at 933 (Stevens, J., concurring in part and dis-
senting in part) (quoting Wash. State Grange v. Wash.
State Republican Party, 552 U.S. 442, 450 (2008)). So
broader “[c]onstitutional judgments ... are justified
only out of the necessity of adjudicating rights in par-
ticular cases between the litigants brought before the
Court.” Broadrick v. Oklahoma, 413 U.S. 601, 611
(1973); see Connection Distrib. Co. v. Holder, 557 F.3d
321, 335 (6th Cir. 2009) (finding a facial challenge ap-
propriate where “the constitutional problems cannot
meaningfully be severed”); Richard H. Fallon, Jr., As-
Applied and Facial Challenges and Third-Party
Standing, 113 Harv. L. Rev. 1321, 1324, 1328 (2000)
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(“There 1s no single distinctive category of facial, as
opposed to as-applied, litigation;” “determinations
that statutes are facially invalid properly occur only
as logical outgrowths of rulings on whether statutes
may be applied to particular litigants on particular
facts.”); Gillian E. Metzger, Facial Challenges and
Federalism, 105 Colum. L. Rev. 873, 876 (2005) (“The
debate regarding the availability of facial challenges”
1s “really a debate about statutory severability.”).

Distilled to practice, those principles mean that,
In some cases, resolving the specific question before
the court ends the matter. United States v. Grace, for
example, considered the constitutionality of a statute
prohibiting the display of any flag, banner, or device
that spotlights any party, organization, or movement
on the Supreme Court grounds. 461 U.S. 171 (1983).
The statute covered the building, the plaza, the sur-
rounding promenade, and the sidewalks surrounding
the Court. The challenged activity, however—distrib-
uting leaflets and displaying signs—occurred only on
the sidewalks. The Court correspondingly “ad-
dress[ed] only whether the [statute was] constitu-
tional as applied to the public sidewalks,” in the end
holding the ban not “necessary for the maintenance of
peace and tranquility,” the main purpose behind the
statute. Id. at 175, 182. But the Court saw no reason
to analyze whether such a ban may permissively fur-
ther the statute’s aim when applied to the Court’s
plaza, steps, or the building itself. See id. at 183; see
also Marsh v. Alabama, 326 U.S. 501, 509 (1946)
(striking down a state trespass law only “[i]Jnsofar as
the State has attempted to impose criminal punish-
ment” on those distributing literature on the streets
of a company town); Time, Inc. v. Hill, 385 U.S. 374,
388, 397 (1967) (faulting a state court for applying a
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privacy statute to sanction a publication absent a find-
ing of the magazine’s “knowledge of its falsity” but de-
clining to invalidate the statute in toto where the
court otherwise “has been assiduous in construing the
statute to avoid invasion of the constitutional protec-
tions of speech and press”); Brockett v. Spokane Ar-
cades, Inc., 472 U.S. 491, 504 (1985) (invalidating a
statute “only insofar as the word ‘lust’ is to be under-
stood as reaching protected materials”); Humanitar-
ian Law Project, 561 U.S. at 8 (considering whether a
statute prohibiting material support to terrorist
groups violates the First Amendment “as applied to
the particular activities plaintiffs ... wish to pursue”
but declining to “address the resolution of more diffi-
cult cases that may arise under the statute in the fu-
ture”). Put simply, when “it is not necessary to decide
more, it is necessary not to decide more.” Citizens
United, 558 U.S. at 375 (Roberts, C.J., concurring) (ci-
tation omitted).

B.

With these principles in mind, we decline to enjoin
any potential applications of the Act outside the news-
gathering context. See Connection Distrib., 557 F.3d
at 342 (reminding that courts need not “sever an of-
fending portion of the text from the rest of the stat-
ute,” they may instead “enjoin the unconstitutional
applications of the law while preserving the other
valid applications of the law” (citing Brockett, 472 U.S.
at 504-05; Grace, 461 U.S. at 180-83)). We thus re-
verse the district court’s invalidation of subsections
(b)(2) and (3) in their entirety.

Our main point of disagreement centers around
the court’s belief that all “recording is protected
speech.” People for the Ethical Treatment of Animals,
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466 F. Supp. 3d at 571. We do not think it wise to go
that far where the case itself does not call for a cate-
gorical pronouncement and where the briefing is, un-
derstandably, agnostic on the potential implications of
such an absolute decision. Should posting a hidden
camera in a CEQ’s office—or her home—per se consti-
tute protected expression? How about photographing
proprietary documents to tap into trade secrets, with
no intent of creating a work of art? Recording private
telephone conversations? See Miller v. Brooks, 472
S.E.2d 350, 354 (N.C. Ct. App. 1996) (First Amend-
ment “not implicate[d]” where defendants infiltrated
a plaintiff’s “bedroom, and placed a hidden video cam-
era in his room which recorded pictures of him un-
dressing, showering, and going to bed”). For our pur-
poses, it suffices to hold only that recording in the em-
ployer’s nonpublic areas as part of newsgathering con-
stitutes protected speech.8

Similarly circumscribed decisions by our sister
circuits further convince us that a narrow decision is
most appropriate today. Fields, for example, held that
recordings of police activity constitute protected con-
duct—but only because “[t]here is no practical differ-
ence between allowing police to prevent people from
taking recordings and actually banning the possession
or distribution of them.” 862 F.3d at 358. That is, the
Third Circuit found recordings to be protected because

8 This approach is hardly unique. The Supreme Court has often
rejected “categorical rule[s]” that a certain type of speech is al-
ways deserving of First Amendment protection. E.g., United
States v. Alvarez, 567 U.S. 709, 719, 723 (2012) (declining to hold
broadly that all “false statements receive no First Amendment
protection” and denying protection only to those claims that were
“made to effect a fraud or secure moneys or other valuable con-
siderations”).
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the information recorded was the type of information
we usually consider “important” to share with the so-
ciety to encourage “discourse on public issues, ‘the
highest rung of the hierarchy of First Amendment val-
ues.” Id. at 359 (quoting Snyder v. Phelps, 562 U.S.
443, 452 (2011)). But the court prudently declined to
“say that all recording is protected or desirable” and
declined to engage with plaintiffs’ arguments that the
“act of recording is ‘inherently expressive conduct,’
like painting, writing a diary, dancing, or marching in
a parade.” Id. at 359-60.

The Tenth Circuit took a similarly careful ap-
proach in W. Watersheds Project, 869 F.3d at 1197. It
held recordings of animals and habitat conditions pro-
tected speech-creation because “[a]n individual who
photographs animals or takes notes about habitat con-
ditions is creating speech in the same manner as an
individual who records a police encounter” and then
“use[s] the speech-creating activities at issue to fur-
ther public debate.” Id. at 1196-97 (leaning on long-
held understandings that “a major purpose of the
First Amendment was to protect the free discussion of
governmental affairs” (quoting Ariz. Free Enter.
Club’s Freedom Club PAC v. Bennett, 564 U.S. 721,
755 (2011))).

The Seventh Circuit offers more of the same. “The
act of making an audio or audiovisual recording,” the
court reasons, “is necessarily included within the First
Amendment’s guarantee of speech and press rights”
because it flows from “the right to disseminate the re-
sulting recording.” Alvarez, 679 F.3d at 595.2 We

9 We recognize that at least one court has gone further. In Animal
Legal Defense Fund v. Wasden, the Ninth Circuit found “the re-
cording process” itself “inherently expressive” because it
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follow these circuits and decline to answer today
whether all manner of recording deserves First
Amendment protection.

Invalidating the challenged provisions in their
entirety poses a yet more fundamental problem. It
should go without saying that, before a court can in-
validate a statute on its face, it should understand
what the statute “actually authorizes.” Patel, 576 U.S.
at 418 (citing Planned Parenthood of Se. Pa. v. Casey,
505 U.S. 833 (1992)). Patel helpfully tees up the prob-
lem. The case involved a Los Angeles ordinance com-
pelling hotels to disclose guest records to the police.
After determining that the ordinance violated the
Fourth Amendment’s warrant requirement in many of
1its applications, the Court, as here, had to decide
whether to sever those offending applications or inval-
1date the entire ordinance. The Court acknowledged
some constitutional “applications” remained—the or-
dinance could be applied in exigent circumstances,
when a warrant has been issued, or by consent—but
explained those searches were permissible even with-
out the ordinance and as such “irrelevant” to the anal-
ysis. Id. at 419. The Court was thus able to strike
down the statute in full. Id.; see also City of Houston
v. Hill, 482 U.S. 451, 460—61 (1987) (considering only
“the enforceable portion of the ordinance,” not

necessitates “decisions about content, composition, lighting, vol-
ume, and angles.” 878 F.3d 1184, 1203 (9th Cir. 2018). But we
are persuaded by the Third Circuit’s reasoning in Fields, that
PETA’s core aim here is to record newsworthy content, not “cre-
ate art.” 862 F.3d at 359. Nor has the Ninth Circuit been able to
stress-test the outer limits of its expansive ruling—Wasden itself
concerned only recordings of “the conduct of an agricultural pro-
duction facility’s operations.” 878 F.3d at 1204 (quoting Idaho
Code § 18-7042(1)(d)).
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potential applications that were in fact “pre-empted
by the Texas Penal Code”).

The sober appraisal of this limited pre-enforce-
ment record precludes a definite resolution of this
point. North Carolina contends the Act has many ap-
plications beyond newsgathering: it “[cJould stop an
enterprising campaign intern from going undercover
to record a rival political party’s election strategy”;
“could stand in the way of a hate group’s efforts to in-
filtrate a house of worship”; “could provide a damages
remedy to a medical clinic whose patient information
1s exposed to the public.” Opening Br. 5. But the State
already has common-law trespass prohibitions, trade
secret laws, and statutes authorizing non-disclosure
agreements. E.g., N.C. Gen. Stat. § 66-154 (setting out
trade-secrets protections); Hartman v. W.H. Odell &
Assocs., Inc., 450 S.E.2d 912, 916 (N.C. Ct. App. 1994)
(approving of certain non-compete agreements);
Chemimetals Processing, Inc. v. McEneny, 476 S.E.2d
374, 37677 (N.C. Ct. App. 1996) (acknowledging va-
lidity of non-disclosure agreements).

Even then, North Carolina insists, the Act has
tangible value beyond prohibiting newsgathering be-
cause it provides a meaningful damages remedy. As
proof, it cites three cases brought under (b)(5) for mis-
appropriation of consumer information and fraud. See
Resp.-Reply Br. 49-50. But those citations are to com-
plaints, two of which have been dismissed and the
other stayed. See Tucker Auto-Mation of N.C., LLC v.
Rutledge, No. 1:15-CV-893, 2016 WL 11003637
(M.D.N.C. Sep. 26, 2016); Budler v. MacGregor, No. 18
CVS 1153, 2018 WL 9539078 (N.C. Super. Ct. Feb. 16,
2018); Harris v. Peters, No. 18 CVS 1646, 2018 WL
9903428 (N.C. Super. Ct. Feb. 27, 2018). So, six years
in, any applications of the Act to non-speech activities
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remain hypothetical. And regardless, Patel teaches
that “[a]n otherwise facially unconstitutional statute
cannot be saved from invalidation based solely on the
existence of a penalty provision that applies when
[conduct 1s] not actually authorized by the statute.”
576 U.S. at 418, 419 n.1.

Whatever the Act’s real applications beyond
newsgathering, the material point today is that these
questions remain unanswered, lurking in the back-
ground and warning us away from prejudging the en-
tire Act in a pre-enforcement challenge. And so we
“follow our traditional practice of adjudicating diffi-
cult and novel constitutional questions only in con-
crete factual situations.” Ferber, 458 U.S. at 780-81
(1982) (Stevens, dJ., concurring in the judgment).

C.

All of that discussion presumes, of course, that we
can sever newsgathering applications from the Act
without “rewriting state law” or “circumvent[ing] the
intent of the legislature.” Ayotte v. Planned
Parenthood of N. New England, 546 U.S. 320, 329-30
(2006) (internal quotation marks, brackets, and cita-
tions omitted). We think yes. Although the Act does
not contain a severability clause, its text professes
broad goals: to provide “damages for exceeding the
scope of authorized access to property.” N.C. Gen.
Stat. § 99A-2. And the parties from the start have pre-
sumed severance appropriate: PETA has asked us to
declare only four of the Act’s provisions unconstitu-
tional and North Carolina never objected to that re-
quest. On the contrary, as discussed, North Carolina
advanced many conceivable applications of the Act be-
yond newsgathering. It has also cited legislative his-
tory signaling the Act covers more than just
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undercover investigations: it “passed by overwhelm-
ing, bipartisan margins in both chambers” and several
legislators have expressed their support for the Act
because it “protect[s] private property.” Resp.-Reply
Br. at 42-43 (citing J.A. 174-75, 236-37, 202, 244,
261-62, 279, 304, 313).10 Under these circumstances,
we find no evidence that the “remainder of the stat-
ute” cannot “retain[ ] its effectiveness.” Brockett, 472
U.S. at 507; State v. Fredell, 195 S.E.2d 300, 303 (N.C.
1973) (holding a statute divisible even though it did
not contain a severability clause).

We accordingly hold the Act unconstitutional
when applied to bar newsgathering activities PETA
wishes to conduct and sever that application from the
remainder of the Act. Our analysis likely means the
same result must follow for most (if not all) who en-
gage in conduct analogous to PETA’s. But we leave it
to the district courts to make such findings in the first
instance.

V.

PETA alternatively asks us to invalidate the chal-
lenged provisions on their face as overbroad because
“a substantial number of [their] applications are un-
constitutional, judged in relation to the statute’s
plainly legitimate sweep.” Stevens, 559 U.S. at 473
(quoting Wash. State Grange, 552 U.S. at 449, n.6).
Adding to the hypotheticals already discussed
throughout this opinion, PETA contends the four chal-
lenged provisions would further prohibit “newspapers

10 We do not mean to suggest that legislative history speaks au-
thoritatively to severability, only that North Carolina’s reference
to that history demonstrates North Carolina’s agreement that we
can sever certain applications of the Act.
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from publishing articles on public whistleblowers,”
punish bona fide “employees who gather and report
evidence of environmental pollution or harm to endan-
gered species, as federal law encourages,” as well as
employees who, “outside their duties, gather evidence
of contracting fraud to the federal government under
the federal False Claims Act.” Resp. Br. 62 (citing 16
U.S.C. § 1533(b)(3)(A); 40 C.F.R. § 1506.6(d); 31
U.S.C. §§ 3729-33). And PETA’s amici press that the
Act creates liability for employees reporting under a
wide variety of workplace safety statutes, including
the Occupational Safety and Health Act, 29 U.S.C. §
660(c); the Fair Labor Standards Act, id. § 218c; the
Federal Railroad Safety Act, 49 U.S.C. § 20109(b); and
North Carolina’s Burt’s Law, which prohibits abuse or
harm to mentally ill persons, N.C. Gen. Stat. Ann. §
122C-66. See Br. of Law Professors Amici 29; see also
Br. of the Reporters Committee Amici 15 (insisting
the Act chills “all manner of constitutionally protected
newsgathering activities and reporter-source commu-
nications”); Br. of Amici Curiae United Farm Workers
of America in Support of Pls.-Appellees 10-15, 18-21
(explaining that the Act disincentivizes farmworker’s
“Investigation and documentation” of workplace con-
ditions as well as their unions’ assistance in “docu-
menting and reporting” of OSHA violations, among
others). By all accounts, the sheer breadth of these re-
strictions raises red flags. That is why we faulted the
legislature for failing to produce evidence that it con-
sidered less-abridging alternatives and found them
nonviable. But PETA misapprehends what these re-
strictions cash out to mean in the overbreadth context.

The overbreadth doctrine offers prophylactic
medicine to combat a statute’s “chilling” of constitu-
tionally valuable expression. Massachusetts v. Oakes,
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491 U.S. 576, 584 (1989) (plurality op.). Reflecting our
long-held understanding that “the First Amendment
needs breathing space,” the doctrine allows litigants
“to challenge a statute not because their own rights of
free expression are violated, but because of a judicial
prediction or assumption that the statute’s very exist-
ence may cause others not before the court to refrain
from constitutionally protected speech or expression.”
Broadrick, 413 U.S. at 611-12. As a corollary of those
doctrinal roots, overbreadth challenges typically arise
when a litigant wishes to avoid sanction for unpro-
tected conduct, using the overbreadth vehicle to get
around the customary standing barriers. Id. at 612.

On the flip side, courts usually do not entertain
overbreadth challenges where, as here, “the parties
challenging the statute are those who desire to engage
in protected speech that the overbroad statute pur-
ports to punish,” Brockett, 472 U.S. at 503—not be-
cause courts read some technical requirement into the
doctrine, but because they can easily adjudicate such
a challenge head-on. In Brockett, for example, the
Court examined a Washington statute that declared a
“moral nuisance” any place “where lewd films are pub-
licly exhibited as a regular course of business.” Id. at
493 (citation omitted). The problem was the statute’s
open-ended definition of “lewd,” which “reached mate-
rial that aroused only a normal, healthy interest in
sex.” Id. at 494. The Court agreed that definition
could be characterized as overbroad, but observed any
such overbreadth was not “incurable” and would not
“taint all possible applications of the statute.” Id. at
504. Employing the “normal” severability analysis,
the Court simply invalidated the statute “insofar as
[lewd’] is to be understood as reaching protected ma-
terials.” Id. Taking the same tack in Oakes, the Court
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declined to consider an overbreadth challenge where
“the defendant’s conviction could have been—and in-
deed was—reversed on a narrower and alternative
ground, 1.e., that the statute was unconstitutional as
applied” and there was therefore “no need for any com-
ment on the overbreadth challenge.” 491 U.S. at 582
(plurality op.) (citing Bigelow v. Virginia, 421 U.S.
809, 829 (1975)).

Those cases reflect a common-sense principle that
where as-applied challenges are available to the liti-
gant, where the litigant has no need to argue that the
statute abridges other persons’ rights but can stand
on her own footing, overbreadth should not be used to
short-circuit the “normal” severability analysis. See
Brockett, 472 U.S. at 504. Instead, the statute should
“be declared invalid to the extent that it reaches too
far, but otherwise left intact.” Id.

Admittedly, a few cases resort to overbreadth
even where litigants’ own conduct falls under the First
Amendment shield. But those cases offer good reasons
to consider situations beyond the “flesh-and-blood” le-
gal issues directly before the courts, Ferber, 458 U.S.
at 768 (citation omitted)—such as, for example, when
“as applied method of review [would] involve[ ] a pro-
longed and costly process of reshaping an overbroad
statute.” Note, The First Amendment QOverbreadth
Doctrine, 83 Harv. L. Rev. 844, 882 (1970). Jews for
Jesus, for example, involved a resolution purporting
to ban all First Amendment activity at the Los Ange-
les airport. 482 U.S. at 575. Although the Court con-
templated case-by-case adjudication, it ultimately re-
jected such an approach because the resolution, which
prohibited “all protected expression” in all areas of the
terminal, could not “be limited by anything less than
a series of adjudications, and the chilling effect of the
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resolution on protected speech in the meantime would
make such a case-by-case adjudication intolerable.”
Id. at 574, 576; cf. Citizens United, 558 U.S. at 333
(invalidating the entire statute to avoid “prolong[ing]
the substantial, nationwide chilling effect,” albeit
without ruling directly on overbreadth principles be-
cause petitioners did not make an overbreadth chal-
lenge).

The critical take-away here is that overbreadth
provides a “second type of facial challenge” meant to
address a specific problem. Stevens, 559 U.S. at 473
(citation omitted). If the usual inquiry considers
whether an as-applied ruling makes sense in terms of
the decision’s internal logic and the legislature’s in-
tent, see supra, Part IV.A, the overbreadth doctrine
asks whether a court can resolve a case on narrower
ground without chilling cherished expression. See
Hicks, 539 U.S. at 122 (that courts may invalidate en-
tire statutes because the legislature meant them to
“stand or fall together” does not mean courts can
“properly decree that they fall by reason of the over-
breadth doctrine”).

Here, the Act (subject to the Patel analysis) regu-
lates at least some non-expressive, unprotected con-
duct, like “remov[ing] the employer’s data,” “inter-
fer[ing] with the ownership or possession of real prop-
erty,” and perhaps even “placing ... an unattended
camera” in the CEO’s office. N.C. Gen. Stat. § 99A-
2(b)(1), (3), (5). We discussed at length above how
these more general regulations of conduct do not insu-
late the Act from the First Amendment’s wringer
when the Act bars speech. And we mirrored that ap-
proach on the back end under the “normal” severabil-
ity analysis by enjoining only the applications that
pare protected newsgathering activities. Absent any
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indication that the Act “as a whole” chills First
Amendment freedoms, we follow the same principles
under overbreadth. Hicks, 539 U.S. at 122 (2003); see
Broadrick, 413 U.S. at 615 (declining to enjoin the en-
tire statute because the court’s authority under the
overbreadth doctrine, “a limited one at the outset, at-
tenuates as the otherwise unprotected behavior that
it forbids the State to sanction moves from ‘pure
speech’ toward conduct” a State has legitimate power
to regulate); Button, 371 U.S. at 415 (1963) (holding
that Virginia failed to “justify the broad prohibitions”
imposed through a barratry law, but enjoining the
statute only as applied to the politically oriented liti-
gating efforts of the NAACP).

We enjoin North Carolina from applying the Act
to PETA’s newsgathering activities but sever and re-
serve all other applications for future case-by-case ad-
judication.

VL

For the foregoing reasons, the district court’s judg-
ment is

AFFIRMED IN PART AND REVERSED IN
PART.

RUSHING, Circuit Judge, dissenting:

The North Carolina Property Protection Act au-
thorizes “the owner or operator of [a] premises” to sue
for “damages sustained” as a result of certain tres-
passes into “nonpublic areas” of the premises. N.C.
Gen. Stat. § 99A-2(a). The majority concludes that the
First Amendment protects the right to surreptitiously
record in an “employer’s nonpublic areas as part of
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newsgathering” and holds the Act unconstitutional
“when applied to bar [the undercover] newsgathering
activities PETA wishes to conduct” on private prop-
erty. Maj. Op. at 36, 41 (emphasis omitted). I must
dissent because our precedent forecloses the conclu-
sion that it offends the First Amendment to apply gen-
erally applicable tort law prohibiting trespass and
breach of duty to PETA’s proposed conduct.

L.
A.

The Property Protection Act provides that “[a]ny
person who intentionally gains access to the nonpublic
areas of another’s premises and engages in an act that
exceeds the person’s authority to enter those areas is
liable to the owner or operator of the premises for any
damages sustained.” N.C. Gen. Stat. § 99A-2(a). The
statute identifies five acts that “exceed[ | a person’s
authority to enter the nonpublic areas of another’s
premises” as follows:

(1) An employee who enters the nonpublic ar-
eas of an employer’s premises for a reason
other than a bona fide intent of seeking or
holding employment or doing business with
the employer and thereafter without authori-
zation captures or removes the employer’s
data, paper, records, or any other documents
and uses the information to breach the per-
son’s duty of loyalty to the employer.

(2) An employee who intentionally enters the
nonpublic areas of an employer’s premises for
a reason other than a bona fide intent of seek-
ing or holding employment or doing business
with the employer and thereafter without au-
thorization records images or sound occurring
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within an employer’s premises and uses the
recording to breach the person’s duty of loy-
alty to the employer.

(3) Knowingly or intentionally placing on the
employer’s premises an unattended camera or
electronic surveillance device and using that
device to record images or data.

(4) Conspiring in organized retail theft, as de-
fined in Article 16A of Chapter 14 of the Gen-
eral Statutes.

(5) An act that substantially interferes with
the ownership or possession of real property.

Id. § 99A-2(b). The Act creates joint liability for “[a]ny
person who intentionally directs, assists, compen-
sates, or induces another person to violate this sec-
tion.” Id. § 99A-2(c). A successful plaintiff may receive
equitable relief, costs and fees, compensatory dam-
ages “as otherwise allowed by State or federal law,”
and exemplary damages of $5,000 per day “as other-
wise allowed by State or federal law.” Id. § 99A-2(d).
The Act explicitly preserves existing protections for
employees reporting wrongdoing under a laundry list
of state statutes incorporated by reference and ex-
empts from liability parties who are covered by those
statutes.!! Id. § 99A-2(e). It also does not apply to law

11 Specifically, subsection (e) lists “Article 14 of Chapter 126,”
which protects state employees who report improper activities,
see N.C. Gen. Stat. § 126-84 et seq., and “Article 21 of Chapter
95,” which protects employees who initiate inquiries or take part
in investigations of any kind (or threaten to do so) with respect
to the Workers’ Compensation Act, the Wage and Hour Act, the
Occupational Safety and Health Act of North Carolina, the Mine
Safety and Health Act, laws prohibiting discrimination based on
blood disorders or genetics, the law on National Guard
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enforcement or governmental agency investigations.

Id. § 99A-2(f).

PETA has not been sued under the Act. In fact,
the parties have not identified any case in which a
plaintiff has sued under the Act based on investigative
reporting, speech, or any expressive activity. “So, six
years in, any applications of the Act to [ Jspeech activ-
ities remain hypothetical.” Maj. Op. at 39-40. Some
suits have been filed for fraud and misappropriation
of consumer information and trade secrets. See Maj.
Op. at 39 (citing complaints). But North Carolina
courts have not yet interpreted the Act in any perti-
nent respect. Given the absence of interpretation or
application of the Act by state courts, we should be
cautious in construing its terms in the first instance
and opining about the constitutionality of hypothet-
ical future applications of it. See Arizonans for Official
English v. Arizona, 520 U.S. 43, 79 (1997) (“Warnings
against premature adjudication of constitutional
questions bear heightened attention when a federal
court 1s asked to invalidate a State’s law, for the fed-
eral tribunal risks friction-generating error when it
endeavors to construe a novel state Act not yet re-
viewed by the State’s highest court.”); c¢f. INS v. St.
Cyr, 533 U.S. 289, 300 (2001) (“[W]e are obligated to
construe the statute to avoid [constitutional] prob-
lems” where “an alternative interpretation of the stat-
ute 1s fairly possible.” (internal quotation marks omit-

ted)).

Reemployment Rights, regulations on pesticides, the Drug Para-
phernalia Control Act of 2009, and laws prohibiting discrimina-
tion against an employee for attending court-ordered activities
for parents of delinquent juveniles, see N.C. Gen. Stat. § 95-
241(a).
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B.

I would focus on PETA’s challenge to the Act as
applied to the specific activity in which it wishes to
engage. PETA wants to conduct undercover investiga-
tions by sending its employees to gain secondary em-
ployment at places like animal laboratories, where
they will secretly record, including by placing unat-
tended cameras, and then publicize their findings to
the detriment of the duped employers and for the ben-
efit of their primary employer, PETA. PETA contends
that the Act prohibits this conduct and therefore vio-
lates the First Amendment.

Our Court has already considered this exact
mode of operation and held that North Carolina tort
law may enforce a damages remedy without running
afoul of the First Amendment. In Food Lion, Inc. v.
Capital Cities/ABC, Inc., undercover reporters work-
ing for ABC took jobs at Food Lion grocery stores,
where they spent their work hours secretly filming
meat-handling practices. 194 F.3d 505, 510-511 (4th
Cir. 1999). ABC then used some of the recorded foot-
age in a news broadcast that was sharply critical of
Food Lion. Food Lion sued—not for defamation but for
breach of the duty of loyalty and trespass, among
other things. Id. at 511. We affirmed the verdict in fa-
vor of Food Lion on those claims. Id. at 510. As to “the
tort of disloyalty,” we concluded the reporters could be
liable under North Carolina law because they “served
ABC’s interest, at the expense of Food Lion, by engag-
ing in the taping for ABC while they were on Food
Lion’s payroll.” Id. at 516. In other words, they acted
“adversely to the second employer for the benefit of
the first.” Id. As to trespass, we similarly concluded
the reporters could be liable under North Carolina law
because they committed “a wrongful act in excess of
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[their] authority to enter Food Lion’s premises as em-
ployees” when they “videotaped in non-public areas of
the store and worked against the interests of [their]
second employer, Food Lion, in doing so.” Id. at 518—
519.

Importantly, we rejected ABC’s First Amend-
ment objection and affirmed the district court’s re-
fusal “to subject Food Lion’s claims to any level of
First Amendment scrutiny.” Id. at 520. Although we
acknowledged “First Amendment interests in news-
gathering,” id. (internal quotation marks omitted), we
also recognized, based on the Supreme Court’s deci-
sion in Cowles, that “ ‘generally applicable laws do not
offend the First Amendment simply because their en-
forcement against the press has incidental effects on
its ability to gather and report the news, id. (quoting
Cohen v. Cowles Media Co., 501 U.S. 663, 669, (1991)).
We reasoned that “[t]he torts [the reporters] commit-
ted, breach of the duty of loyalty and trespass, fit
neatly into the Cowles framework. Neither tort tar-
gets or singles out the press. Each applies to the daily
transactions of the citizens” of North Carolina. Id. at
521. We considered and distinguished Turner Broad-
casting System, Inc. v. FCC, 512 U.S. 622 (1994), and
Barnes v. Glen Theatre Inc., 501 U.S. 560 (1991). See
Food Lion, 194 F.3d at 521-522. And we ultimately
concluded that “[h]ere, as in Cowles, heightened scru-
tiny does not apply because the tort laws (breach of
duty of loyalty and trespass) do not single out the
press or have more than an incidental effect upon its
work.” Id. at 522.12

12 At the same time, we rejected Food Lion’s request for publica-
tion damages as an “end-run around First Amendment stric-
tures” forbidden by Hustler Magazine v. Falwell, 485 U.S. 46
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Our decision in Food Lion controls this case. As
applied to the activities PETA desires to undertake,
each of the contested provisions of the North Carolina
Property Protection Act accords with the generally ap-
plicable conduct regulations this Court upheld against
a First Amendment challenge in Food Lion.

To begin with the most obvious, paragraph (b)(3)
forbids exceeding one’s authority to enter the “non-
public areas of another’s premises” by “[k]Jnowingly or
intentionally” placing an “unattended camera or elec-
tronic surveillance device and using that device to rec-
ord images or data.” N.C. Gen. Stat. § 99A-2(a), (b)(3).
As we acknowledged in Food Lion, this is a generally
applicable prohibition on trespass. See Food Lion, 194
F.3d at 518-519 (discussing Miller v. Brooks, 472
S.E.2d 350, 352, 355 (N.C. Ct. App. 1996), in which
the court held that “[e]ven an authorized entry can be
trespass if a wrongful act is done in excess of and in
abuse of authorized entry,” such as “install[ing] a hid-
den videotape camera” and using it to record); see also
Keyzer v. Amerlink, Ltd., 618 S.E.2d 768, 772 (N.C. Ct.
App. 2005) (affirming that Miller stands for this prop-
osition).

Similarly, paragraph (b)(5) is a classic statement
of the law of trespass. That paragraph prohibits ex-
ceeding one’s authority to enter a nonpublic area of

(1988). Food Lion, 194 F.3d at 522. As we explained, Food Lion
could not “recover defamation-type damages under non-reputa-
tional tort claims[ | without satisfying the stricter (First Amend-
ment) standards of a defamation claim.” Id. The Property Protec-
tion Act limits compensatory and exemplary damages to those
“otherwise allowed by State or federal law,” which would include
these First Amendment strictures. N.C. Gen. Stat. § 99A-2(d)(2),

(4).
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another’s premises by committing an “act that sub-
stantially interferes with the ownership or possession
of real property.” N.C. Gen. Stat. § 99A-2(b)(5). As we
recognized in Food Lion, generally applicable trespass
law protects against unauthorized “interference with
the ownership or possession of land.” 194 F.3d at 518
(quoting Desnick v. Am. Broad. Co., 44 F.3d 1345,
1353 (7th Cir. 1995)); see also id. (describing “the in-
terest underlying the tort of trespass” as “the owner-
ship and peaceable possession of land” (citing, inter
alia, Matthews v. Forrest, 69 S.E.2d 553, 555 (N.C.
1952)).

Paragraphs (b)(1) and (2) forbid employees “to
breach the ... duty of loyalty” by “us[ing]” information
from documents “capture[d] or remove[d]” or “record-
ing[s]” made in “nonpublic areas” of the employer’s
premises “without authorization.” N.C. Gen. Stat. §
99A-2(b)(1)—(2). As applied to PETA, those para-
graphs correlate with the generally applicable em-
ployment tort we upheld against constitutional chal-
lenge in Food Lion. See Food Lion, 194 F.3d at 521 (“If,
for example, an employee of a competing grocery chain
hired on with Food Lion and videotaped damaging in-
formation in Food Lion’s non-public areas for later dis-
closure to the public, these tort laws would apply with
the same force as they do against [the reporters]
here.”).

Food Lion acknowledged that laws that “single
out the press,” have “more than an incidental effect
upon its work,” or directly regulate an act that “neces-
sarily involve[s] expression” would be subject to First
Amendment scrutiny. Food Lion, 194 F.3d at 522. But
the Act targets trespass and breach of the duty of loy-
alty, which—just like the torts in Food Lion—do not
necessarily involve expression or impose a unique
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burden on the press. Applying our precedent, then,
the Act is generally applicable and does not merit
heightened First Amendment scrutiny simply because
it may be enforced equally against an investigative re-
porter and a business competitor. See id. at 521-522;
see also, e.g., Planned Parenthood Fed’n of Am., Inc. v.
Newman, 51 F.4th 1125, 1135 (9th Cir. 2022) (reject-
ing First Amendment challenge and affirming dam-
ages for trespass, fraud, and state wiretapping viola-
tions awarded against defendants who disclosed se-
cretly recorded videos of Planned Parenthood staff be-
cause “the pursuit of journalism does not give a license
to break laws of general applicability”).

C.

Without attempting to distinguish Food Lion, the
majority simply asserts that decision does not control
here. The majority correctly observes that the Su-
preme Court of North Carolina subsequently held that
the State does not recognize an independent claim for
breach of the duty of loyalty. See Dalton v. Camp, 548
S.E.2d 704, 709 (N.C. 2001); Maj. Op. at 14. But by
passing the Act, the General Assembly codified that
cause of action, so this Court’s previous constitutional
analysis of that tort—not to mention the law of tres-
pass—continues to apply here. The state court’s deci-
sion did not, and could not, undermine this Court’s
First Amendment analysis.

D.

Moving beyond its disregard of Food Lion, the un-
derpinnings of the majority’s decision are unpersua-
sive. I highlight just a few of its foundational prob-
lems.
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First, an interest in newsworthy information does
not confer a First Amendment right to enter private
property (or a right to exceed the bounds of one’s au-
thority to enter) and secretly record. Newsgathering
enjoys some constitutional protection because of its
connection to speech and the press, see Branzburg v.
Hayes, 408 U.S. 665, 681 (1972), but the mere act of
recording by itself i1s not categorically protected
speech. The majority therefore rightly rejects the
Ninth Circuit’s decision in Animal Legal Defense
Fund v. Wasden, 878 F.3d 1184, 1203 (9th Cir. 2018).
See Maj. Op. at 38 n.9. Other circuits to consider re-
strictions on recording have extended First Amend-
ment protection to recording matters of public interest
in public spaces because of its connection with speech
of public concern. See, e.g., Glik v. Cunniffe, 655 F.3d
78, 83 (1st Cir. 2011); Fields v. City of Philadelphia,
862 F.3d 353, 359 (3d Cir. 2017); Turner v. Lieutenant
Driver, 848 F.3d 678, 688-690 (5th Cir. 2017); ACLU
of Ill. v. Alvarez, 679 F.3d 583, 595 & n.4, 600 (7th Cir.
2012); W. Watersheds Project v. Michael, 869 F.3d
1189, 1195-1196 (10th Cir. 2017); Smith v. City of
Cumming, 212 F.3d 1332, 1333 (11th Cir. 2000). We
have done the same, holding the First Amendment
protects “livestreaming a police traffic stop.” Sharpe
v. Winterville Police Dep’t, 59 F.4th 674, 681 (4th Cir.
Feb. 7, 2023). The majority does not grapple with this
distinction between recording in public spaces and un-
authorized recording on private property. See Maj.
Op. at 36-38 (discussing some of these cases).

As the Supreme Court has explained, “[t]he right
to speak and publish does not carry with it the unre-
strained right to gather information” in violation of
the rights of others. Zemel v. Rusk, 381 U.S. 1, 17
(1965) (observing, as an example, that entry into the
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White House is not a First Amendment right, even if
exclusion diminishes the citizen’s opportunity to
gather information); see also Cowles, 501 U.S. at 669
(“The press may not with impunity break and enter
an office or dwelling to gather news.”); Branzburg,
408 U.S. at 691 (“Although stealing documents or pri-
vate wiretapping could provide newsworthy infor-
mation, neither reporter nor source is immune from
conviction for such conduct, whatever the impact on
the flow of news.”). But under the majority’s rule, if
the estranged wife who placed the hidden camera in
Miller had instead been a household employee looking
for a juicy news story to sell (and, perhaps, had placed
the camera in the parlor rather than the bedroom), the
First Amendment would have insulated her from lia-
bility. See Miller, 472 S.E.2d at 354; Maj. Op. at 36
(“[I]t suffices to hold only that recording in the em-
ployer’s nonpublic areas as part of newsgathering con-
stitutes protected speech.”). Why tort law should bend
to the trespasser in one instance but not the other is,
at best, unclear.

Second, the majority seriously misconstrues the
Act to characterize it as a speech regulation. For ex-
ample, the majority reasons at various points that
paragraphs (b)(1) and (2) reach only “speak[ing] out
against the employer,” Maj. Op. at 23, or only “certain
types of disloyal speech: disclosure of recordings,”
Maj. Op. at 30. That is simply not true. A person can
“use” captured data or recorded images to breach the
duty of loyalty without ever disclosing the recording
or speaking against the employer. Using recorded in-
formation to launch a competing product, to steal cus-
tomers, or to blackmail management come to mind.
This is because using information is not the same as
speaking. Cf. Bartnicki v. Vopper, 532 U.S. 514, 526—
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527 (2001) (“[T]he prohibition against the ‘use’ of the
contents of an illegal interception ... is ... a regulation
of conduct,” unlike a “naked prohibition against dis-
closures” which “is fairly characterized as a regulation
of pure speech.”).

Laws can undoubtedly prohibit “using” infor-
mation to harm another person or breach an obliga-
tion without raising any First Amendment concern.
The Act targets using stolen information or secret re-
cordings to facilitate a tortious act: breaching the duty
of loyalty to an employer. That is not a regulation on
speech, even if some acts of disloyalty may be accom-
plished with words, such as persuading a former col-
league to work for a competing company or revealing
a trade secret. See Maj. Op. at 828.

Similarly for paragraph (b)(5), the majority con-
jures outlandish hypothetical applications far beyond
the provision’s prohibition on entering nonpublic ar-
eas of another’s premises and substantially interfer-
ing with “the ownership or possession of real prop-
erty.” N.C. Gen. Stat. § 99A-2(b)(5); see, e.g., Maj. Op.
at 21 (reporting a conversation with a colleague that
ultimately “leads the State to shut down the facility”),
27 (reporting violations of laws or regulations that
lead to a temporary closure). Those imaginary appli-
cations stretch this traditional trespass rule far be-
yond its ordinary scope. And in the process, the ma-
jority ignores basic legal principles like federal
preemption and the requirement to read state laws—
including whistleblower protections—in harmony
with one another.

Lastly, the majority’s alternative rationale—con-
tent discrimination—does not hold water. See Maj.
Op. at 11-12, 24-25. The Act distinguishes between
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trespassers and non-trespassers, between documents
taken from another without permission and docu-
ments taken with permission, between those who vio-
late their duty of loyalty to an employer and those who
do not. The majority stretches Reed v. Town of Gilbert,
576 U.S. 155 (2015), past its breaking point and then
some in saying these are impermissible categories of
discrimination based on speaker and viewpoint. See
City of Austin v. Reagan Nat’l Advert. of Austin, LLC,
142 S. Ct. 1464, 1474 (2022) (cautioning against
overreading Reed‘s “function or purpose” language).
The crux of paragraphs (b)(1) and (2) is disloyal be-
havior. Those paragraphs do not draw “facial distinc-
tions based on a message,” and they are easily “justi-
fied without reference to the content of” any affected
speech. Reed, 576 U.S. at 163—164 (internal quotation
marks omitted). In particular, those paragraphs au-
thorize an enhanced tort remedy for a heightened pri-
vacy invasion—one that is intentionally harmful by
breaching an employee’s duty of loyalty and causing
actual damage to an employer.

As for paragraph (b)(3), the majority opines that
it applies only to employees and therefore discrimi-
nates among speakers. See Maj. Op. 25-26. But the
majority’s effort to read a content-based purpose into
paragraph (b)(3) goes nowhere because the provision
targets trespassory conduct, not speech. A “journalist
invited to profile a company” is not a trespasser, re-
gardless of the content of her ultimate review, because
she has the employer’s permission to record in non-
public areas, and “a state enforcement agency” is ex-
plicitly exempted by subsection (f), regardless of the
content of the enforcement officer’s report. Maj. Op. at
26.
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Moreover, it is far from clear that paragraph
(b)(3) 1s limited to employees as the majority suggests.
Although paragraph (b)(3) applies to placing an unat-
tended recording device on “the employer’s premises,”
1t does not specify who places that device. As the ma-
jority points out, the reference to the employer’s prem-
1ses could suggest paragraph (b)(3) applies only to em-
ployee activity, consistent with (b)(1) and (b)(2). But
the canon of consistent usage on which the majority
relies cuts the other way too: unlike (b)(1) and (2), par-
agraphs (b)(3), (4), and (5) do not explicitly limit them-
selves to employees but would presumably apply to
“[alny person,” as stated in subsection (a). See A.
Scalia & B. Garner, Reading Law: The Interpretation
of Legal Texts 170 (2012) (“[A] material variation in
terms suggests a variation in meaning.”). After all,
subsection (b) defines the conduct for which subsec-
tion (a) provides a remedy—the two operate in tandem
and must be read as such. Whatever the meaning of
paragraph (b)(3), these interpretive possibilities
demonstrate that the provision is less concerned with
who the bad actor is than with what the bad actor is
doing—namely, trespassing by acting in excess of his
authority to be on the premises.

III.

Because I would hold the Act constitutional as ap-
plied to PETA’s undercover reporting tactics, I would
proceed to address its overbreadth argument. In the
First Amendment context, “a law may be invalidated
as overbroad if a substantial number of its applica-
tions are unconstitutional, judged in relation to the
statute’s plainly legitimate sweep.” Ams. for Prosper-
ity Found. v. Bonta, 141 S. Ct. 2373, 2387 (2021) (in-
ternal quotation marks omitted). PETA “bears the
burden of demonstrating, from the text of the law and
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from actual fact, that substantial overbreadth exists.”
Virginia v. Hicks, 539 U.S. 113, 122 (2003) (internal
quotation marks and brackets omitted).

PETA has not carried its burden. Its facial chal-
lenge rests entirely on speculation and hypotheticals
that ignore the Act’s textual limits and whistleblower
protections laws. And when it comes to assessing the
Act’s scope, PETA refuses to acknowledge the possi-
bility of even a single constitutional application of the
Act. Because PETA denies the Act’s vast legitimate
sweep—including preventing and compensating mis-
appropriation, sabotage, espionage, extortion, unfair
competition, and theft of trade secrets, to name a
few—it fails to explain how unconstitutional applica-
tions of the Act could be substantial by comparison, a
requirement we must apply “vigorously.” United
States v. Williams, 553 U.S. 285, 292 (2008).
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APPENDIX B

United States Court of Appeals, Fourth Circuit

No. 20-1776
(1:16-cv-00025-TDS-JEP)

PEOPLE FOR THE ETHICAL TREATMENT OF AN-
IMALS, INC.; ANIMAL LEGAL DEFENSE FUND;
CENTER FOR FOOD SAFETY; FOOD & WATER
WATCH; FARM SANCTUARY; GOVERNMENT AC-
COUNTABILITY PROJECT; AMERICAN SOCIETY
FOR THE PREVENTION OF CRUELTY TO ANI-
MALS; FARM FORWARD,

Plaintiffs - Appellees,
V.

NORTH CAROLINA FARM BUREAU FEDERA-
TION, INC.,

Intervenor/Defendant — Appellant,

and

ATTORNEY GENERAL JOSH STEIN, Attorney Gen-
eral of the State of North Carolina; KEVIN GUSKIE-
WICZ, in his official capacity as Chancellor of the Uni-
versity of North Carolina-Chapel Hill,

Defendants.

LAW PROFESSORS; UNITED FARM WORKERS OF
AMERICA; REPORTERS COMMITTEE FOR FREE-
DOM OF THE PRESS AND 17 MEDIA ORGANIZA-
TIONS,

Amici Supporting Appellees
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No. 20-1777
(1:16-cv-00025-TDS-JEP)

PEOPLE FOR THE ETHICAL TREATMENT OF AN-
IMALS, INC.; ANIMAL LEGAL DEFENSE FUND;
CENTER FOR FOOD SAFETY; FOOD & WATER
WATCH; FARM SANCTUARY; GOVERNMENT AC-
COUNTABILITY PROJECT; AMERICAN SOCIETY
FOR THE PREVENTION OF CRUELTY TO ANI-
MALS; FARM FORWARD,

Plaintiffs - Appellees,

V.

ATTORNEY GENERAL JOSH STEIN, Attorney Gen-
eral of the State of North Carolina; KEVIN GUSKIE-
WICZ, in his official capacity as Chancellor of the Uni-
versity of North Carolina-Chapel Hill,

Defendants — Appellants,

and

NORTH CAROLINA FARM BUREAU FEDERA-
TION, INC.,

Intervenor/Defendant.

LAW PROFESSORS; UNITED FARM WORKERS OF
AMERICA; REPORTERS COMMITTEE FOR FREE-
DOM OF THE PRESS AND 17 MEDIA ORGANIZA-
TIONS,

Amici Supporting Appellees
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No. 20-1807
(1:16-cv-00025-TDS-JEP)

PEOPLE FOR THE ETHICAL TREATMENT OF AN-
IMALS, INC.; ANIMAL LEGAL DEFENSE FUND;
CENTER FOR FOOD SAFETY; FOOD & WATER
WATCH; FARM SANCTUARY; GOVERNMENT AC-
COUNTABILITY PROJECT; AMERICAN SOCIETY
FOR THE PREVENTION OF CRUELTY TO ANI-
MALS; FARM FORWARD,

Plaintiffs - Appellants,

V.

ATTORNEY GENERAL JOSH STEIN, Attorney Gen-
eral of the State of North Carolina; KEVIN GUSKIE-
WICZ, in his official capacity as Chancellor of the Uni-
versity of North Carolina-Chapel Hill,

Defendants — Appellees,

and

NORTH CAROLINA FARM BUREAU FEDERA-
TION, INC.,

Intervenor/Defendant — Appellee

LAW PROFESSORS; UNITED FARM WORKERS OF
AMERICA; REPORTERS COMMITTEE FOR FREE-
DOM OF THE PRESS AND 17 MEDIA ORGANIZA-
TIONS,

Amici Supporting Appellants

JUDGMENT
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In accordance with the decision of this court, the
judgment of the judgment of the district court is af-
firmed in part and reversed in part.

This judgment shall take effect upon issuance of

this court’s mandate in accordance with Fed. R. App.
P.41.

/s/ PATRICIA S. CONNOR, CLERK
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APPENDIX C

466 F. Supp. 3d 547

United States District Court, M.D. North Carolina

PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS,
INC.; CENTER FOR FOOD
SAFETY; ANIMAL LEGAL
DEFENSE FUND; FARM
SANCTUARY; FOOD & WA-
TER WATCH; GOVERN-
MENT  ACCOUNTABILITY
PROJECT; FARM FORWARD;
AND AMERICAN SOCIETY
FOR THE PREVENTION OF
CRUELTY TO ANIMALS,

Plaintiffs,
V.

Josh STEIN, in his official ca-
pacity as Attorney General of
North Carolina, and DR.
KEVIN GUSKIEWICZ, in his
official capacity as Chancellor
of the University of North Car-
olina-Chapel Hill,

Defendants,

1:16CV25

And

N N N N N N N N N N N N N N N N N N N N N N N N N N N
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NORTH CAROLINA FARM )
BUREAU FEDERATION, )
INC., )

Intervenor-Defendant. ;

MEMORANDUM OPINION AND ORDER
THOMAS D. SCHROEDER, Chief District Judge.

Plaintiffs People for the Ethical Treatment of An-
imals, Inc. (“PETA”), Center for Food Safety (“CFS”),
Animal Legal Defense Fund (“ALDF”), Farm Sanctu-
ary, Food & Water Watch (“FWW”), Government Ac-
countability Project (“‘GAP”), Farm Forward, and the
American Society for the Prevention of Cruelty to An-
imals (“ASPCA”) seek to permanently enjoin North
Carolina Attorney General, Josh Stein, and Univer-
sity of North Carolina-Chapel Hill Chancellor, Dr.
Kevin Guskiewicz, from enforcing subsections of
North Carolina General Statute § 99A-2 as unconsti-
tutional under the First and Fourteenth Amendments
to the United States Constitution. (Doc. 21 q 142.)

Before the court are cross-motions for summary
judgment filed by Plaintiffs (Doc. 98) and Defendants
(Doc. 107), as well as Intervenor-Defendant North
Carolina Farm Bureau Federation, Inc. (“Intervenor”)
(Doc. 109). With leave of court, amici Reporters Com-
mittee for Freedom of the Press and twenty-one other
organizations!3 have filed a brief in support of

13 Amici are as follows: American Society of News Editors; The
Associated Press Media Editors; Association of Alternative
Newsmedia; Capitol Broadcasting Company, Inc.; First Look Me-
dia Works, Inc.; Forbes Media LLC; Freedom of the Press Foun-
dation; Gannett Co., Inc.; GateHouse Media; The International
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Plaintiffs’ motion for summary judgment. (Doc. 106.)
The motions have been fully briefed, and the court
held oral argument on February 6, 2020. For the rea-
sons set forth below, the court will grant in part and
deny in part the parties’ motions for summary judg-
ment, finding that the challenged provisions of the
law fail to pass muster under the First Amendment -
two provisions fail facially, and the remaining two
provisions fail as applied to Plaintiffs.

I. BACKGROUND
A. Facts

The facts, either not in dispute or viewed in the
light most favorable to the non-moving parties in the
cross-motions for summary judgment, establish the
following:

On June 3, 2015, over then-Governor Patrick
McCrory’s veto,14 the North Carolina General Assem-
bly passed the North Carolina Property Protection
Act, 2015 N.C. Sess. Laws 50, codified at N.C. Gen.
Stat. § 99A-2 (“Property Protection Act” or “Act”).

Documentary Association; The Investigative Reporting Work-
shop; The National Press Club; The National Press Club Jour-
nalism Institute; The National Press Photographers Association;
The North Carolina Press Association; The Online News Associ-
ation; POLITICO; Radio Television Digital News Association;
Reporters Without Borders; Society of Professional Journalists;
and The Tully Center for Free Speech. (Doc. 106 at 25-30.)

14 In his veto statement, Governor McCrory stated: “While I sup-
port the purpose of this bill, I believe it does not adequately pro-
tect or give clear guidance to honest employees who uncover
criminal activity. I am concerned that subjecting these employ-
ees to potential civil penalties will create an environment that
discourages them from reporting illegal activities.” (Doc. 99-8 at
4.)
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(Doc. 21 9 1; Doc. 108 at 4.) The Act amended current
law that provides a civil remedy for interference with
certain property rights by creating a civil cause of ac-
tion for the owner or operator of a premises as follows:

(a) Any person who intentionally gains access
to the nonpublic areas of another’s premises
and engages in an act that exceeds the per-
son’s authority to enter those areas is liable to
the owner or operator of the premises for any
damages sustained. For the purposes of this
section, “nonpublic areas” shall mean those
areas not accessible to or not intended to be
accessed by the general public.

N.C. Gen. Stat. § 99A-2(a). Under the law, “an act that
exceeds the person’s authority” within the meaning of
section (a) “is any of the following”:

(1) An employee who enters the nonpublic ar-
eas of an employer’s premises for a reason
other than a bona fide intent of seeking or
holding employment or doing business with
the employer and thereafter without authori-
zation captures or removes the employer’s
data, paper, records, or any other documents
and uses the information to breach the per-
son’s duty of loyalty to the employer[;]

(2) An employee who intentionally enters the
nonpublic areas of an employer’s premises for
a reason other than a bona fide intent of seek-
ing or holding employment or doing business
with the employer and thereafter without au-
thorization records images or sound occurring
within an employer’s premises and uses the
recording to breach the person’s duty of loy-
alty to the employer[;]
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(3) Knowingly or intentionally placing on the
employer’s premises an unattended camera or
electronic surveillance device and using that
device to record images or datal;]

(4) Conspiring in organized retail theft, as de-
fined in Article 16A of Chapter 14 of the Gen-
eral Statutes|; or,]

(5) An act that substantially interferes with
the ownership or possession of real property.

Id. § 99A-2(b). “Any person who intentionally directs,
assists, compensates, or induces another person to vi-
olate this section” can be held jointly liable with the
employee or actor. Id. § 99A-2(c).

Any party who prevails in an action brought un-
der the Act can recover equitable relief, compensatory
damages, costs and attorneys’ fees, as well as “[e]xem-
plary damages as otherwise allowed by State or fed-
eral law in the amount of five thousand dollars
($5,000) for each day, or portion thereof, that a defend-
ant has acted in violation of subsection (a).” Id. § 99A-
2(d). The Act further provides that nothing in it shall
be construed to “diminish the protections provided to
employees under Article 21 of Chapter 95 [Retaliatory
Employment Discrimination] or Article 14 of Chapter
126 [Protection for Reporting Improper Government
Activities] of the General Statutes” or “limit any other
remedy available at common law or provided by the
general Statutes.” Id. § 99A-2(e), (g).

Plaintiffs are eight organizations who either “en-
gage in employment-based undercover investigations
to document and expose animal abuse” (Doc. 99 at 2)
or “use[ ] information from whistleblowers and
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investigators in their advocacy” (id. at 7). PETA says
it has identified animal testing laboratories at the
University of North Carolina-Chapel Hill that it
would like to investigate through the use of an under-
cover investigator, but it has refrained from doing so
out of fear and the “threat of exemplary damages and
other civil penalties under [the Act].” (Doc. 100-1 9
17-18, 24.) Similarly, ALDF says it is prepared to con-
duct undercover investigations at state-owned facili-
ties in North Carolina, but those preparations were
“thwarted when the [Act] passed.” (Doc. 100-2 § 8.)
Both PETA and ALDF represent that if the Act were
held unconstitutional, they would resume their under-
cover investigations. The remaining Plaintiffs have
each indicated that the Act’s effect on PETA and
ALDF has negatively impacted the mission and goals
of their organizations. Plaintiffs charge that the Act
was passed specifically to ward off undercover inves-
tigations of facilities and farms in which animal test-
Ing or processing takes place. By creating a strong dis-
incentive for PETA and ALDF to conduct undercover
investigations, the remaining Plaintiffs claim, the Act
has obstructed their information stream and prevents
them from publishing photographs and reports that
are central to their missions. (Docs. 101-1 9 6, 8, 17-
18; 101-2 99 4-5, 10-11; 101-3 9 5-6, 13-14; 101-4
5-6, 8, 11-12; 101-5 99 5-6, 8, 10-11; 101-6 9 7-8, 13-
14.)

B. Procedural History

Plaintiffs initiated this pre-enforcement action on
January 13, 2016 (Doc. 1) and filed an amended com-
plaint on February 25, 2016 (Doc. 21). Raising both
facial and as-applied challenges, they claim the Act
stifles their ability to investigate North Carolina em-
ployers for illegal or unethical conduct and restricts
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the flow of information those investigations provide,
in violation of the First (Count I) and Fourteenth
(Count II) Amendments to the United States Consti-
tution and provisions of the North Carolina Constitu-
tion (Free Speech under Art. I, § 14 (Count III); Right
to Petition under Art. I, § 12 (Count IV); and Equal
Protection under Art. 1, § 19 (Count V)). On April 4,
2016, Defendants moved to dismiss the amended com-
plaint on three grounds: Eleventh Amendment State
sovereign immunity, standing, and on the merits.
(Doc. 30.) In a memorandum opinion, this court found
that Plaintiffs failed to allege sufficient facts to
demonstrate standing and granted Defendants’ mo-
tion to dismiss. (Doc. 49 at 37.)

Plaintiffs appealed this court’s judgment, and in
a June 5, 2018 opinion the Fourth Circuit held that
Plaintiffs “sufficiently alleged, at least at [the motion
to dismiss] stage of the litigation, an injury-in-fact suf-
ficient to meet the first prong of the First Amendment
standing framework” and reversed this court’s judg-
ment. PETA v. Stein, 737 F. App’x 122, 131 (4th Cir.
2018) (per curiam). On remand, this court held argu-
ment on the remainder of Defendants’ motion to dis-
miss, granting it in part and denying it in part, leav-
ing only Plaintiffs’ claims under the First Amendment
(Count I) and Fourteenth Amendment (Count II) to
the United States Constitution. (Doc. 73.)

Thereafter, North Carolina Farm Bureau Feder-
ation, Inc. — a nonprofit organization dedicated to rep-
resenting the interests of North Carolina farmers -
moved to intervene as a Defendant pursuant to Fed-
eral Rule of Civil Procedure 24 and Local Rule 7.3
(Doc. 82), and Plaintiffs filed an unopposed motion to
join the UNC System president and the UNC Board of
Governors as Defendants (Doc. 87). The court granted
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North Carolina Farm Bureau Federation’s motion but
denied Plaintiffs’ motion for joinder. (Doc. 92 at 11.)

Plaintiffs, Defendants, and Intervenor each
moved for summary judgment on September 3, 2019,
based on a record developed largely of affidavits, and
the court heard argument on February 6, 2020. The
motions are thus ready for decision.

I1. ANALYSIS

Defendants first renew their challenge to this
court’s subject matter jurisdiction. (Docs. 108 at 9 n.2;
115 at 3-6.) Plaintiffs assert that the court has subject
matter jurisdiction under 28 U.S.C. §§ 1331 and 1343
(Doc. 21 9 9) and that venue is proper (id. § 14).

A. Standing

Plaintiffs, relying on the Fourth Circuit’s prior
opinion in this case, PETA, 737 F. App’x 122, contend
that they have set out sufficient facts, supported by
affidavits, to establish standing. (Doc. 99 at 8-10.) De-
fendants disagree. (Doc. 115 at 3.)

Article III of the United States Constitution lim-
its the jurisdiction of federal courts to deciding cases
or controversies. U.S. Const. art. III, § 2, cl. 1. To sat-
1sfy this case-or-controversy requirement, a plaintiff
must establish that its claim meets three require-
ments of Article III standing:

(1) An injury-in-fact (i.e., a concrete and par-
ticularized invasion of a legally protected in-
terest); (2) causation (i.e., a fairly traceable
connection between the alleged injury in fact
and the alleged conduct of the defendant); and
(3) redressability (i.e., it is likely and not
merely speculative that the plaintiff's injury
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will be remedied by the relief plaintiff seeks in
bringing suit).

Beck v. McDonald, 848 F.3d 262, 269 (4th Cir. 2017)
(quoting David v. Alphin, 704 F.3d 327, 333 (4th Cir.
2013)).

“[E]ach element [of standing] must be supported
in the same way as any other matter on which the
plaintiff bears the burden of proof, i.e., with the man-
ner and degree of evidence required at the successive
stages of the litigation.” Id. at 270 (quoting Lujan v.
Defs. of Wildlife, 504 U.S. 555, 561 (1992)). At the
summary judgment stage, a plaintiff must “set forth
by affidavit or other evidence specific facts, which for
purposes of the summary judgment motion will be
taken to be true.” Id. (quoting Lujan, 504 U.S. at 561).

Plaintiffs have met this burden, having set forth
by affidavit, the veracity of which has not been chal-
lenged, specific facts which, taken as true, establish
Article III standing.

1. Injury-in-Fact

Defendants contend that Plaintiffs’ basis for a
chill on the exercise of their rights is “objectively un-
reasonable based on the record” and that their fears
are “purely hypothetical, speculative, and conjectural,
and do not rise to an injury-in-fact.” (Doc. 115 at 4.)
Plaintiffs argue that following the Fourth Circuit’s
ruling, to show injury-in-fact they must merely estab-
lish that they have conducted undercover investiga-
tions in the past to uncover unethical or illegal treat-
ment of animals and disseminate that information
and that they are prepared to proceed with further in-
vestigations but are chilled from doing so because they
fear liability under the Act. (Doc. 99 at 9.)
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“To establish injury in fact, a plaintiff must show
that he or she suffered an invasion of a legally pro-
tected interest that is concrete and particularized and
actual or imminent, not conjectural or hypothetical.”
Beck, 848 F.3d at 270 (internal quotation marks omit-
ted) (quoting Spokeo, Inc. v. Robins, 136 S. Ct. 1540,
1548 (2016)). In the First Amendment context, the
“standing requirements are somewhat relaxed,”
Cooksey v. Futrell, 721 F.3d 226, 235 (4th Cir. 2013),
and plaintiffs can satisfy the injury-in-fact require-
ment by “showing that [the challenged statute] ha[s]
an objectively reasonable chilling effect on the exer-
cise of their rights.” PETA, 737 F. App’x at 129 (inter-
nal quotation marks omitted) (quoting Cooksey, 721
F.3d at 229). “To decide the objective reasonableness
of the claimed chilling effect from the Act, the court
evaluates whether there is a credible threat of en-
forcement against the plaintiff.” Id. “Government ac-
tion will be sufficiently chilling when it is likely to de-
ter a person of ordinary firmness from the exercise of
First Amendment rights. Id. (quoting Cooksey, 721
F.3d at 236).

In addressing the issue of injury-in-fact on ap-
peal, the Fourth Circuit held that Plaintiffs “suffi-
ciently allege[d] an injury-in-fact,” stating:

Plaintiffs’ alleged injury is not just the immi-
nent threat of a civil lawsuit, which would
only occur if they go forward with their plans
to investigate in the nonpublic areas of a state
employer’s premises and Defendants choose to
file suit against them. Rather, Plaintiffs[‘] al-
leged injury for standing purposes is that they
have refrained from carrying out their
planned investigations based on their reason-
able and well-founded fear that they will be
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subjected to significant exemplary damages
under the Act if they move forward at all.

Id. at 129, 131 (emphasis in original) (internal quota-
tion marks omitted). In reaching its holding, the court
explained that Plaintiffs alleged (1) “an intention to
engage in a course of conduct arguably affected with a
constitutional interest,” (2) “a credible threat that the
Act will be enforced against them if they proceed with
their plans,” and (3) “that they have refrained from
proceeding for fear of being subjected to the severe
civil remedies provided for in the Act.” Id. at 129-130
(internal quotation marks omitted).

By its terms, the Act appears to prohibit Plain-
tiffs from conducting undercover investigations and
“subject them to civil liability, including severe exem-
plary damages.” Id. at 130. The actions in which
Plaintiffs wish to engage, which are the same as those
before enactment of the Act, could be targeted by the
Defendants. Because a civil action could be brought
under the Act to target not only the investigations in
which Plaintiffs wish to engage, but also the use of the
information gathered from these investigations, the
Fourth Circuit found there is a credible threat the Act
will be enforced against them. Id. Therefore, to show
injury-in-fact, Plaintiffs must establish that (1) they
have engaged in or supported undercover investiga-
tions in the past for the purpose of gathering and dis-
seminating information or have relied on undercover
investigations to disseminate information, and (2)
that they have refrained from doing so out of fear of
liability under the Act.

At this stage of the litigation, Plaintiffs cannot
rely on “mere allegations” but must establish specific
facts by evidence. Beck, 848 F.3d at 270 (citation and
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internal quotation marks omitted). A declaration from
an individual authorized to make statements on be-
half of the organization has been filed by each of the
eight Plaintiffs. (Docs. 100-1 [PETA], 100-2 [ALDF],
101-1 [ASPCA], 101-2 [CFS], 101-3 [Farm Forward],
101-4 [Farm Sanctuary], 101-5 [FWW], 101-6 [GAP].)
Both PETA and ALDF have declared that they have
engaged in undercover investigations at facilities in
North Carolina in the past and are not willing to pro-
ceed with their planned investigations out of fear of
liability under the Act. (Docs. 100-1 99 4, 6-18, 21-25;
100-2 99 7-10, 12-15.) The ASPCA has declared that
the Act has both stopped investigations, which pre-
vents the production of materials they rely on, and
discouraged them from funding investigations in
North Carolina out of fear of liability. (Doc. 101-1 9
6, 8, 17-19.) Finally, CFS, Farm Forward, Farm Sanc-
tuary, FWW, and GAP have all declared that they rely
on information from whistleblowers and undercover
investigators to produce content central to their or-
ganizations’ missions, and the Act is preventing that
information from reaching them. (Docs. 101-2 99 4-5,
10-11; 101-3 99 5-6, 13-14; 101-4 9 5-6, 8, 11-12; 101-
599 5-6, 8, 10-11; 101-6 9 7-8, 13-14.)

Plaintiffs have set out specific facts to establish
an injury in fact.

2. Causation and Redressability

Defendants argue that Plaintiffs “have not pre-
sented, nor can they, any evidence showing that the
Defendants have threatened any kind of action
against Plaintiffs or that they are likely to enforce the
Act against them.” (Doc. 115 at 5.) Plaintiffs argue
that in the interlocutory appeal the Fourth Circuit
found that “these Defendants must either initiate or
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prosecute [a suit], making [Plaintiffs’] chill traceable
to and redress[a]ble against Defendants.” (Doc. 99 at
9.

The burden on Plaintiffs is to show (1) “a causal
connection between the injury and the conduct com-
plained of, such that the injury is fairly traceable to
the defendant’s actions” and (2) “a likelihood that the
injury will be redressed by a favorable decision.”
PETA, 737 F. App’x. at 128 (citation and internal quo-
tation marks omitted). As the Fourth Circuit noted,
the injury here is that Plaintiffs “have refrained from
carrying out their planned investigations based on
their reasonable and well-founded fear that they will
be subjected to significant exemplary damages under
the Act if they move forward” with their plans to in-
vestigate in areas prohibited by the Act. Id. at 131. In
its opinion, the Fourth Circuit stated that Plaintiffs
“plausibly alleged that Defendants are the officials
who are empowered to initiate or file suits under the
Act if Plaintiffs carry out their investigations, and nei-
ther the UNC Chancellor nor the Attorney General
have disavowed enforcement if Plaintiffs proceed with
their plans.” Id. at 130-31 (citation and internal quo-
tation marks omitted).1> They further found that “an
order preventing these Defendants from exercising
their powers to initiate or bring a lawsuit under the
Act would seem to be sufficient to quell Plaintiffs’ fear
of liability.” Id. at 132.

As set forth in Plaintiffs’ declarations, the ability
of Defendants to bring a civil action under the Act and

15 This court had disagreed, noting that it was some 13 to 15
years ago that PETA last conducted an undercover investigation
of a UNC facility and that the State never threatened or insti-
tuted any legal action in connection with it. (Doc. 49 at 5-6, 28.)
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subject Plaintiffs to civil liability and exemplary dam-
ages 1s the cause of Plaintiffs’ injury - the prevention
from moving forward with undercover investigations
and disseminating information. As the Fourth Circuit
found already, barring Defendants from bringing suit
would redress the injury. Id. Thus, Plaintiffs have set
forth sufficient facts to establish both causation and
redressability and consequently have standing.

B. First Amendment Claims

Plaintiffs move for summary judgment on their re-
maining claims, arguing that subsections (b)(1), (b)(2),
(b)(3) and (b)(5) of the Act violate the First Amend-
ment because they fail the requisite scrutiny and are
unconstitutionally overbroad.1¢ (Doc. 98 at 1-2.) Plain-
tiffs seek to strike the Act both facially and as applied
to them. Defendants and Intervenor dispute both as-
sertions, arguing that the Act regulates wrongful con-
duct and is not overbroad, and that any prohibited
speech is not protected speech. (Docs. 115 at 6, 16-18;
121 at 7-8, 17-19.) Further, they contend that if found
to regulate protected speech, the Act is content- and
viewpoint-neutral and can withstand intermediate
scrutiny. (Docs. 115 at 13-15; 121 at 14-17.)

1. Standard of Review

Summary judgment is appropriate where the
pleadings, affidavits, and other proper discovery

16 At oral argument, Plaintiffs acknowledged that N.C. Gen. Stat.
§ 99A-2(c) is not unconstitutional unless, in their view, it is used
to create joint liability for violations of the challenged provisions,
subsections (b)(1) through (b)(3) or (b)(5). Plaintiffs do not chal-
lenge § 99A-2(e) but instead argue that subsection (e) is further
evidence that the Act is directed at First Amendment protected
interests. (Doc. 99 at 11-13.)
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materials demonstrate that no genuine dispute as to
any material fact exists and the moving party is enti-
tled to judgment as a matter of law. Fed. R. Civ. P.
56(a); Celotex Corp. v. Catrett, 477 U.S. 317, 322-23
(1986). The party seeking summary judgment bears
the burden of initially demonstrating the absence of a
genuine dispute as to any material fact. Celotex, 477
U.S. at 323.

“When faced with cross-motions for summary
judgment, the court must review each motion sepa-
rately on its own merits to determine whether either
of the parties deserves judgment as a matter of law.”
Rossignol v. Voorhaar, 316 F.3d 516, 523 (4th Cir.
2003) (citation and internal quotation marks omitted).
In considering each motion, the court must “resolve all
factual disputes and any competing, rational infer-
ences in the light most favorable to the party opposing
that motion.” Id. (citation and internal quotation
marks omitted). There is no issue for trial unless suf-
ficient evidence favoring the non-moving party exists
for a reasonable factfinder to return a verdict in its
favor. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
249-50, 257 (1986).

The court is faced with cross-motions for sum-
mary judgment. No party contends that there are ma-
terial facts in dispute, and all agreed at oral argument
that summary judgment is an appropriate disposition
in this case.

2. State Action

The First Amendment guarantees that “Congress
shall make no law ... abridging the freedom of speech.”
U.S. Const. amend. I. When considering an action
brought under the First Amendment, “it must be re-
membered that the First and Fourteenth
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Amendments safeguard the rights of free speech and
assembly by limitations on state action, not on action
by the owner of private property used nondiscrimina-
torily for private purposes only.” Lloyd Corp. v. Tan-
ner, 407 U.S. 551, 567 (1972) (emphasis added). But
while the Free Speech Clause prohibits only state ac-
tion, “[t]he test is not the form in which state power
has been applied but, whatever the form, whether
such power has in fact been exercised.” N.Y. Times Co.
v. Sullivan, 376 U.S. 254, 265 (1964). In fact, “some-
times the state can censor just as effectively through
legal forms that are private as it can through ones
that are public.”” Overbey v. Mayor of Baltimore, 930
F.3d 215, 224 (4th Cir. 2019) (quoting Daniel J. Solove
& Neil M. Richards, Rethinking Free Speech and Civil
Liability, 109 Colum. L. Rev. 1650, 1668 (2009)).

Defendants rightly note that the present case dif-
fers from numerous other similar lawsuits across the
country that challenge restrictions on undercover in-
vestigations, particularly of agricultural operations.!8

17 It is for this reason that libel laws, although enforced by pri-
vate parties, remain subject to First Amendment scrutiny. See,
e.g., N.Y. Times, 376 U.S. at 268-69.

18 Latigation against so-called “Ag-Gag” laws have been pursued
nationwide, including in Arkansas, ALDF v. Vaught, No. 4:19-
cv-00442- JM, Doc. 51 (E.D. Ark. Feb. 14, 2020) (granting the
defendants’ motion to dismiss where plaintiffs did not allege
facts sufficient to establish injury in fact), Idaho, ALDF v.
Wasden, 878 F.3d 1184 (9th Cir. 2018) (holding that Idaho’s stat-
ute prohibiting a person from making an unauthorized audio or
video recording of an agricultural facility’s operations violated
the First Amendment), Iowa, ALDF v. Reynolds, 353 F. Supp. 3d
812 (S.D. Iowa 2019) (finding Iowa’s “Ag-Gag” law facially uncon-
stitutional and granting plaintiffs’ motion for summary judg-
ment), Kansas, ALDF v. Kelly, No. 18-2657-KHV, 2020 WL
362626, *1 (D. Kan. Jan. 22, 2020) (finding that the challenged
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As far as the court can discern, nearly all other similar
laws impose criminal liability while the Property Pro-
tection Act provides a civil cause of action for dam-
ages. But while the Act operates in the private sphere,
it is state action to the extent the State has identified
speech (or in some cases, conduct which can include
speech) it wishes to allow to be proscribed and has em-
powered private parties to enforce the prohibition. Co-
hen v. Cowles Media Co., 501 U.S. 663, 668 (1991)
(finding in breach of contract dispute that “the appli-
cation of state rules of law in state courts in a manner
alleged to restrict First Amendment freedoms consti-
tutes ‘state action’ under the Fourteenth Amend-
ment”). “Calling a speech restriction a ‘property right’
... doesn’t make it any less a speech restriction, and it
doesn’t make it constitutionally permissible.” Eugene
Volokh, Freedom of Speech and Information Privacy:
The Troubling Implications of a Right to Stop People
from Speaking About You, 52 Stan. L. Rev. 1049, 1063
(2000).

In the present case, moreover, Plaintiffs have
strategically targeted a State entity that would en-
force the Act through State actors. As the Fourth Cir-
cuit stated:

It appears that [the] Chancellor ... would be
the state official tasked with either initiating
or requesting approval for a lawsuit under the
Act if PETA carried out its planned investiga-
tion of UNC-Chapel Hill. And Attorney

provisions of the Kansas law violated the First Amendment and
granting in part plaintiffs’ motion for summary judgment), and
Utah, ALDF v. Herbert, 263 F. Supp. 3d 1193 (D. Utah 2017)
(finding Utah’s law unconstitutional under the First Amendment
and granting plaintiffs’ motion for summary judgment).




82a

General Stein would, at a minimum, be the
state official charged with representing any
targeted state agency that chose to sue under
the Act.

PETA, 737 F. App’x at 132. State action is therefore
present through the actions of the UNC Chancellor
and the North Carolina Attorney General. This pro-
vides a sufficient basis to challenge the Property Pro-
tection Act under the First Amendment as applied to
the States through the Fourteenth Amendment.

3. Facial versus As-Applied Challenges

Plaintiffs challenge the Act both facially and as
applied to them. “[T]he distinction between facial and
as-applied challenges is not so well defined that it has
some automatic effect or that it must always control
the pleadings and disposition in every case involving
a constitutional challenge.” Citizens United v. Fed.
Election Comm’n, 558 U.S. 310, 331 (2010). Rather,
“[t]he difference between a facial challenge and an as-
applied challenge lies in the scope of the constitutional
inquiry.” Educ. Media Co. at Va. Tech, Inc. v. Insley,
731 F.3d 291, 298 n.5 (4th Cir. 2013). In distinguish-
ing between facial and as-applied challenges, the
Fourth Circuit has noted:

Under a facial challenge, a plaintiff may sus-
tain its burden in one of two ways. First, a
plaintiff asserting a facial challenge may
demonstrate that no set of circumstances ex-
ists under which the law would be valid, or
that the law lacks any plainly legitimate
sweep. Second, a plaintiff asserting a facial
challenge may also prevail if he or she show/[s]
that the law is overbroad because a substan-
tial number of its applications are
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unconstitutional, judged in relation to the
statute’s plainly legitimate sweep. Under ei-
ther scenario, a court considering a facial chal-
lenge is to assess the constitutionality of the
challenged law without regard to its impact on
the plaintiff asserting the facial challenge. In
contrast, an as-applied challenge is based on
a developed factual record and the application
of a statute to a specific person|.]

Id. (internal citations and quotation marks omitted).
Further, facial challenges “are disfavored for several
reasons.” Wash. State Grange v. Wash. State Repub-
lican Party, 552 U.S. 442, 450 (2008). First, facial
challenges “often rest on speculation.” Id. Addition-
ally, they “run contrary to the fundamental principle
of judicial restraint that courts should neither antici-
pate a question of constitutional law in advance of the
necessity of deciding it nor formulate a rule of consti-
tutional law broader than is required by the precise
facts to which it is to be applied.” Id. at 450-51 (cita-
tion and internal quotation marks omitted). Finally,
facial challenges may prevent laws “embodying the
will of the people from being implemented in a man-
ner consistent with the Constitution.” Id. at 451.

With these principles in mind, the court turns to
Plaintiffs’ specific challenges.

4. Free Speech Analysis

The parties agree that the First Amendment Free
Speech analysis proceeds in three stages. (Docs. 99 at
10-15; 108 at 10; 110 at 21-24.) First, the court must
determine whether the Act regulates speech or con-
duct. Second, if the Act regulates speech, the court
must determine what level of scrutiny applies by con-
sidering whether the Act is content- and viewpoint-
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neutral. Finally, applying the appropriate level of
scrutiny, the court must determine whether the party
with the burden has made the requisite showing. Cor-
nelius v. NAACP Legal Def. & Educ. Fund, Inc., 473
U.S. 788, 797 (1985). See, e.g., ALDF v. Wasden, 878
F.3d 1184, 1193-94 (9th Cir. 2018); ALDF v. Kelly, 434
F. Supp. 3d 974, 998-99 (D. Kan. 2020); ALDF v.
Reynolds, 353 F. Supp. 3d 812, 821 (S.D. Iowa 2019).

a. Speech or Conduct

Defendants and Intervenor argue that the chal-
lenged provisions of the Act are not subject to First
Amendment scrutiny because they proscribe unpro-
tected speech, that is, speech made in connection with
a trespass. (Docs. 115 at 10-12; 116 at 15-17.) Further,
they argue that the law is one of general applicability,
and thus incidental effects on speech do not require
scrutiny. (Docs. 115 at 6-12; 116 at 10-14.) Plaintiffs
contend that the Act targets protected speech and is
not one of general application because speech is what
triggers liability, proving that speech is the Act’s true
aim. (Doc. 114 at 13.)

Speech is protected under the First Amendment,
but the protection is not absolute. United States v.
Stevens, 559 U.S. 460, 468-69 (2010) (noting permis-
sible restrictions for obscenity, defamation, fraud, in-
citement, and speech integral to criminal conduct).
Some categories of speech can be regulated not be-
cause they are “invisible to the Constitution,” but “be-
cause of their constitutionally proscribable content.”
R.A.V.v. City of St. Paul, 505 U.S. 377, 383-84, (1992).
The Government cannot use these categories of speech
as “vehicles for content discrimination unrelated to
their distinctively proscribable content,” and
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restrictions based on particular viewpoints cannot
stand under the First Amendment. Id. at 383-85.

While the Supreme Court has held that motion
pictures fall within the scope of the First Amendment,
Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 501-02
(1952), the Court has not definitively addressed
whether recording itself is protected speech. However,
several courts have recognized recording as either ex-
pressive conduct warranting First Amendment pro-
tection, Wasden, 878 F.3d at 1203-04 (finding the cre-
ation of an audiovisual recording to be speech because
“[t]he act of recording is itself an inherently expres-
sive activity”), or conduct essentially preparatory to
speech, Am. Civil Liberties Union of Ill. v. Alvarez,
679 F.3d 583, 595 (7th Cir. 2012) (emphasis in origi-
nal) (“The act of making an audio or audiovisual re-
cording 1s necessarily included within the First
Amendment’s guarantee of speech ... as a corollary of
the right to disseminate the resulting recording.”).
The same is true for the act of taking or capturing a
picture. See Fields v. City of Philadelphia, 862 F.3d
353, 358 (3d Cir. 2017) (“The First Amendment pro-
tects actual photos ... and for this protection to have
meaning the Amendment must also protect the act of
creating that material.”). The act of disseminating a
recording is of course speech. Sorrell v. IMS Health
Inc., 564 U.S. 552, 568 (2011) (citation and internal
quotation marks omitted) (“An individual’s right to
speak is implicated when information he or she pos-
sesses 1s subjected to restraints on the way in which
the information might be used or disseminated.”).

Defendants’ and Intervenor’s attempt to catego-
rize image capture and recording following a trespass
under the Act as unprotected speech rests on a mis-
reading of the law. It is true that free speech cannot
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be used to justify violation of laws of general applica-
tion that operate independent of speech, such as tres-
pass, copyright, labor, antitrust, and tax laws. See,
e.g., Food Lion, Inc. v. Capital Cities/ABC, Inc., 194
F.3d 505, 521 (4th Cir. 1999) (rejecting free speech de-
fense to trespass law). But while the press enjoys no
special status to avoid such laws, it does not mean the
category of speech i1s thus unprotected. See Brown v.
Entm’t Merchants Ass’n, 564 U.S. 786, 791-92 (2011)
(reaffirming that “new categories of unprotected
speech may not be added to the list by a legislature
that concludes certain speech is too harmful to be tol-
erated”). The Property Protection Act therefore does
not escape First Amendment scrutiny altogether on
the ground that the speech is not protected.

Similarly, Defendants’ and Intervenor’s argu-
ment that the Act avoids scrutiny because it is gener-
ally applicable is incorrect. Generally applicable laws
are those that affect speech in a neutral way, and such
laws with only an incidental effect on speech do not
usually draw First Amendment scrutiny. Cohen, 501
U.S. at 669 (rejecting First Amendment exception to
breach of contract claim, noting that “generally appli-
cable laws do not offend the First Amendment simply
because their enforcement against the press has inci-
dental effects on its ability to gather and report the
news”); Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622,
640 (1994) (“[T]he enforcement of a generally applica-
ble law may or may not be subject to heightened scru-
tiny under the First Amendment ...”). However,
where a law has more than an incidental effect on
speech or where liability is triggered by engaging in
First Amendment protected activity, the law is subject
to First Amendment scrutiny. Alvarez, 679 F.3d at
602-03 (“When the expressive element of an




87a

expressive activity triggers the application of a gen-
eral law, First Amendment interests are in play.”).
And even a generally applicable law can be subject to
First Amendment scrutiny as applied to speech that
falls within its terms. See Billups v. City of Charles-
ton, 961 F.3d 673, 683—84 (4th Cir. 2020) (finding that
laws regulating conduct can be subject to First
Amendment scrutiny even though they do not directly
regulate speech) (citing Holder v. Humanitarian Law
Project, 561 U.S. 1, 28 (2010)); Capital Assoc. Indus.,
Inc. v. Stein, 922 F.3d 198, 209 (4th Cir. 2019).

These distinctions are seen in Food Lion, which
Defendants and Intervenor claim justifies the Act.
They contend that the Act merely codifies the case’s
holding that the torts of trespass and duty of loyalty
are generally applicable laws and that undercover
video recordings made by employees in the course of
those torts were therefore not protected by the First
Amendment. (Docs. 115 at 7; 116 at 12.) Plaintiffs ar-
gue that this misreads the case, especially as applied
to the Property Protection Act, and that the court’s
statements regarding the breach of duty of loyalty
were subsequently abrogated by the North Carolina
Supreme Court and are therefore of no value. (Doc.
114 at 15.)

Defendants’ and Intervenor’s reliance on Food
Lion is largely misplaced. The case involved a grocery
chain’s lawsuit over an investigation of its food han-
dling practices by the television network American
Broadcasting Company, whose employees obtained
jobs with the chain that enabled the taking of videos
with hidden cameras. Food Lion asserted several
claims, including trespass and breach of its employ-
ees’ duty of loyalty. A jury found for Food Lion, and
the Fourth Circuit affirmed in part. On appeal, the
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defendants contended that their recording was news-
gathering that was protected by the First Amend-
ment. The court rejected this argument, finding the
torts of breach of duty of loyalty and trespass to be
generally applicable, and thus not subject to First
Amendment scrutiny, because they do not “target| ] or
single[ ] out” the press or have more than an inci-
dental effect on it. 194 F.3d at 521-22. The court con-
cluded that because the employees “went into areas of
the stores that were not open to the public and se-
cretly videotaped, an act that was directly adverse to
the interests of their ... employer, Food Lion,” they
trespassed and “breached the duty of loyalty, thereby
committing a wrongful act in abuse of their authority
to be on Food Lion’s property.” Id. at 519.

Subsequently, in Dalton v. Camp, the Supreme
Court of North Carolina specifically addressed the
Fourth Circuit’s Food Lion opinion and concluded that
the court “incorrectly interpreted [ | state case law.”
548 S.E.2d 704, 709 (N.C. 2001). The court held that
while North Carolina courts “recognize the existence
of an employee’s duty of loyalty, [they] do not recog-
nize its breach as an independent claim.” Id. Instead,
1t 1s only a justification for terminating an employee.
Id. Moreover, the court found no indication a fiduciary
duty would apply to a lower-level grocery store em-
ployee. Id. Plaintiffs contend this disposes of Defend-
ants’ argument. Defendants respond that the General
Assembly remedied this by creating a cause of action
in the Property Protection Act for a breach of duty of
loyalty. (Doc. 115 at 10, 13, 14.) It is not entirely clear,
however, that the General Assembly has done so. The
PPA does not define acts that breach the duty of loy-
alty or the class of employees who would owe such a
duty — issues addressed in Dalton v. Camp. Rather, it
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creates a cause of action against one who enters the
nonpublic areas of an employer’s premises and en-
gages 1n conduct with the purpose of breaching the
employee’s duty of loyalty, thus making the breach of
an employee’s duty of loyalty an element of a (b)(1) or
(b)(2) claim, not a standalone cause of action.

In a related fashion, Defendants and Intervenor
also rely generally on a line of cases that upheld
claims for trespass and invasion of privacy where sur-
reptitious videotaping or electronic surveillance oc-
curred. See, e.g., Miller v. Brooks, 472 S.E.2d 350
(N.C. Ct. App. 1996) (estranged wife trespassed into
husband’s home and installed video camera in bed-
room); Dietemann v. Time, Inc., 449 F.2d 245 (9th Cir.
1971) (invasion of privacy under California law where
Life Magazine published picture taken of plaintiff in
his home without his consent). They argue that these
cases demonstrate that “[e]Jven an authorized entry
can be trespass if a wrongful act [such as a recording
or photograph] is done in excess of and in abuse of au-
thorized entry.” (Doc. 110 at 14-15 (quoting Miller,
472 S.E.2d at 355).)

This last contention is true. But in each of these
cases, the claims were based on laws of general appli-
cation — such as trespass and invasion of privacy —
which do not require speech as an element of proof.
The courts rejected arguments that the offender could
seek the protection of the First Amendment simply be-
cause he engaged in speech while committing these
torts. But where the law itself proscribes a form of ex-
pression, it differs from these laws of general applica-
tion and is subject to heightened scrutiny. Here, the
Property Protection Act appears to set out a law of
general application in paragraph (a) — indeed, no
Plaintiff has challenged the language of that
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subsection. But the General Assembly went on in sub-
sections (b)(1) through (b)(5) to define the specific con-
duct that, if proven, would constitute a violation. Sub-
sections (b)(1) through (b)(5) have been treated by the
parties as elements of a Property Protection Act claim,
and the court reads them the same way. Thus, to the
extent the (b) subsections include speech as an ele-
ment of proof or have more than an incidental effect
on it, they implicate the First Amendment.9

1. Subsection (b)(1)

Under subsection (b)(1) of the Act, a person can be
held liable if he intentionally accesses the nonpublic
areas of an employer’s premises without a bona fide
intent, and “captures or removes the employer’s data,
paper, records, or any other documents and uses the
information to breach the person’s duty of loyalty to
the employer.” N.C. Gen. Stat. § 99A-2(b)(1). Plaintiffs
argue that (b)(1)’s prohibition on capturing infor-
mation implicates the First Amendment, contending
that the First Amendment protects against re-
strictions on the creation of material for speech. They
further argue that “us[ing]” information implicates
the First Amendment and cite Sorrell, 564 U.S. at 568,
for the proposition that “ ‘[a]n individual’s right to
speak is implicated when information he or she pos-
sesses 1s subjected to restraints on’ its ‘dissemi-
nat[ion].” “ (Doc. 99 at 10.) To Defendants and Inter-
venor, proscribing “use” prohibits conduct, not speech,
because it “affects what a person ‘must do ... not what
they may or may not say.” “ (Doc. 115 at 7 (quoting

19 In this respect, the Property Protection Act may differ from the
similar Arkansas statute that sets out a non-exclusive list of
ways a person can exceed their authority to enter a non-public
area. See Ark. Code Ann. § 16-118-113 (2017).
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Rumsfeld v. Forum for Acad. & Inst’l Rights, Inc., 547
U.S. 47, 60 (2006) (emphasis in original)).) They argue
that “captures” generally does not involve speech but
concede it could. (Doc. 110 at 28.) Plaintiffs respond
that “there is no requirement a statute be perfectly
crafted to only encompass speech before it will be un-
derstood to be aimed at First Amendment rights.”
(Doc. 114 at 14.)

The terms “uses” and “captures” are not defined
in the Act. When statutory words lack a technical
meaning and are not defined in the text, “they are con-
strued in accordance with their ordinary meaning”
and “[c]ourts may and often do consult dictionaries for
such meanings.” State v. Ludlum, 303 N.C. 666, 281
S.E.2d 159, 162 (1981). See Johnson v. Zimmer, 686
F.3d 224, 232 (4th Cir. 2012) (citation and internal
quotation marks omitted) (“The Court customarily
turn[s] to dictionaries for help in determining whether
a word in a statute has a plain or common meaning.”).
“Use” means generally “[t]he act of putting something
to work, or employing or applying a thing, for any (esp.
a beneficial or productive) purpose.” Oxford English
Dictionary Online, https://www.oed.com/view/En-
try/220635?%rskey=JQRSrL. & result=1 & 1isAd-
vanced=false#eid. It is also defined as “[t]he applica-
tion or employment of something.” Use, Black’s Law
Dictionary (9th ed. 2009). While “use” as set out in
subsection (b)(1) need not involve speech; for example,
an individual who removes an employer’s data and re-
lies on it to start his own competitive business, the
term itself can apply to speech. One could “use” the
information gathered from the nonpublic areas of an
employer’s premises by publishing it or creating an
expressive work based on its contents, making the
prohibited action “speech.” The prohibition on
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“captur[ing]” more plainly generates First Amend-
ment concern. “Capture” is defined variously as “to
take prisoner; to catch by force,” “[t]o take (an oppos-
ing piece) [as in chess],” and “[t]o represent, catch, or
record (something elusive, as a quality) in speech,
writing, etc.” Oxford English Dictionary Online,
https://www.oed.com/view/En-
try/27660?rskey=Hy121K & result=2#eid. It also
means “to record in a permanent file.” Merriam-Web-
ster Dictionary Online, https://www.merriam-web-
ster.com/dictionary/capture. Thus, capturing can be
read in (b)(1) to prohibit physically obtaining an em-
ployer’s data or information, but it can also prohibit
the capturing of images via camera or other similar
devices. See Seth F. Kreimer, Pervasive Image Cap-
ture and the First Amendment: Memory, Discourse,
and the Right to Record, 159 U. Pa. L. Rev. 335, 387-
392 (2011) (reasoning that laws constraining image
capture are not generally applicable and are not free
from First Amendment scrutiny). Intervenor has con-
ceded as much. (Doc. 110 at 28 (“[S]ubsection (b)(1)
prohibits ‘captur[ing] or remov[ing] the employer’s
data,” and to ‘capture’ data reasonably includes taking
an image of it.”).)

Absent a narrowing construction from North Car-
olina state courts, federal courts are without power to
adopt one “unless such a construction is reasonable
and readily apparent.” Boos v. Barry, 485 U.S. 312,
330 (1988). While Defendants and Intervenor view
subsection (b)(1) as exclusively regulating conduct, it
1s clear (indeed, conceded) that “capture” can cover
speech. Whether or not subsection (b)(1) is generally
applicable, at a minimum its prohibition on speech is
more than incidental. Image capture, a speech act in
which Plaintiffs wish to engage, constitutes an
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element of a (b)(1) claim. Unlike in Food Lion where
the torts of trespass and breach of the duty of loyalty
operated independently of speech, the inclusion of
speech as an element of a (b)(1) claim goes beyond an
incidental effect, and subsection (b)(1)’s burden on
speech 1s direct and requires First Amendment scru-
tiny.

That said, the court also cannot ignore the possi-
ble myriad legitimate applications of subsection (b)(1).
The Act applies to one who captures or removes and
uses an employer’s “data, paper, records, or any other
documents.” A person who captures, by taking, and re-
moves data or information and uses it in a non-speech
manner (e.g., by reading it, acting on its information,
etc.) falls within this subsection, and the First Amend-
ment would be of no concern. To succeed on a facial
challenge, Plaintiffs must demonstrate that there are
“no set of circumstances” in which subsection (b)(1)
can be validly applied or that it lacks any plainly le-
gitimate sweep. See Educ. Media Co., 731 F.3d at 298
n.5.20 Plaintiffs cannot do so here. Therefore, their
First Amendment challenge to (b)(1) can only be
brought as-applied to their particular circumstances.

11. Subsections (b)(2) and (b)(3)

Subsections (b)(2) and (b)(3) both create liability
for individuals who, in some form, record images. Sub-
section (b)(2) describes an act that exceeds a person’s
authority, in relevant part, as “record[ing] images or

sound occurring within an employer’s premises.” N.C.
Gen. Stat. § 99A-2(b)(2). Subsection (b)(3) defines

20 Plaintiffs may also raise facial challenges to a statute by show-
ing that is it overbroad. A separate overbreadth analysis is set
out in Part B.5 below.
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exceeding one’s authority as placing an unattended
camera or surveillance device on an employer’s prem-
1ses and “using that device to record images or data.”
Id. § 99A-2(b)(3). As discussed above, recording is pro-
tected speech, and these provisions will proceed to the
next step of the First Amendment analysis. Food Lion
does not immunize these subsections because, unlike
the claims in that case, these subsections expressly
single out speech. They are not generally applicable
laws and will be reviewed with the appropriate level
of scrutiny.

1i1. Subsection (b)(5)

Subsection (b)(5) creates liability for acts that
“substantially interfere[ ] with the ownership or pos-
session of real property.” N.C. Gen. Stat. § 99A-2(b)(5).
Plaintiffs argue that because the Act “is aimed at stop-
ping communications, particularly communications to
‘the media,” and especially communications by ‘private
special interest organizations’ “ like theirs, subsection
(b)(5) should be read to restrict both the gathering of
information and use of that information. (Doc. 99 at
11.) In essence, Plaintiffs argue, because subsections
(b)(1), (b)(2), and (b)(3) are all directly aimed at speech
and subsection (b)(5) has been categorized as a catch-
all provision, (b)(5) must be understood to cover any
speech that is not encompassed by (b)(1) through (3).
(Doc. 114 at 17.) Defendants argue that this ignores
the plain reading of the statute, citing State v. Beck,
614 S.E.2d 274, 277 (N.C. 2005), for the proposition
that “[1]f the statutory language is clear and unambig-
uous, the court eschews statutory construction in fa-
vor of giving the words their plain and definite mean-
ing.” (Doc. 115 at 12.) They further argue that subsec-
tion (b)(5) 1s directed at conduct as opposed to speech,
again relying on Rumsfeld. 547 U.S. at 60. Intervenor
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describes subsection (b)(5) as a catch-all provision con-
sistent with Food Lion’s trespass holding. (Doc. 110 at
17.)

“[U]nless there is some ambiguity in the language
of a statute, a court’s analysis must end with the stat-
ute’s plain language ....” In re Sunterra Corp., 361
F.3d 257, 265 (4th Cir. 2004) (citation and internal
quotation marks omitted). In contrast to previous sub-
sections which specifically describe prohibited speech
acts, subsection (b)(5) regulates conduct, prohibiting
substantial interference. Speech is not singled out.
Facially, the law applies to speech and nonspeech in a
neutral manner. Moreover, as with subsection (b)(1),
Plaintiffs fail to show that there are no set of circum-
stances in which (b)(5) can be validly applied. All sorts
of non-speech acts can “substantially interfere[ | with
the ownership or possession of real property,” such as
erecting a barrier or opening a gate to let livestock out.
Plaintiffs also fail to show that subsection (b)(5) lacks
any plainly legitimate sweep. See Educ. Media Co.,
731 F.3d at 298 n.5. Plaintiffs’ First Amendment chal-
lenge to subsection (b)(5) will therefore proceed on an
as-applied basis.

b. Level of Scrutiny

The next step of the First Amendment analysis is
to determine the proper level of scrutiny to apply to
each subsection. Plaintiffs argue that the Act restricts
speech based on its content and purpose, and even
more significantly, the viewpoint expressed. They ar-
gue that the Act’s exceptions in subsection (e) “define
its character, and establish it is content-based” be-
cause 1t restricts speech based on its function and
shows that the Act is meant to punish those who wish
to disclose information outside of specific government-
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approved channels. (Doc. 114 at 20.) As to subsections
(b)(1) and (b)(2), Plaintiffs argue that “[a] court could
not determine whether a communication was ‘disloyal’
except by knowing what words were spoken” and that
“‘breaching the duty of loyalty’ depends on the specif-
ics of what 1s communicated.” (Id. at 22.) Defendants
argue that the Act is content-neutral because it
merely regulates “the manner in which information is
obtained” and liability “does not depend on the type of
information obtained.” (Doc. 115 at 13-14.) Intervenor
argues that the Act is content-neutral because “it ap-
plies to all impermissibly obtained information, all
unauthorized recordings made by unattended elec-
tronic surveillance devices, and all recordings used to
breach the employee’s duty of loyalty, regardless of
the content of the information or the videos.” (Doc. 116
at 20.) Both Defendants and Intervenor contend that
because the Act does not single out any subset of mes-
sages and applies equally to all uses of information
and all recordings used to breach an employee’s duty
of loyalty, it is viewpoint-neutral. (Docs. 115 at 14; 116
at 18.)

Restrictions on speech are subject to either strict
scrutiny or intermediate scrutiny under the First
Amendment. Turner Broad. Sys., 512 U.S. at 640-41.
Both content- and viewpoint-based restrictions are
subject to strict scrutiny. Ysursa v. Pocatello Educ.
Ass’n., 555 U.S. 353, 358 (2009) (“Restrictions on
speech based on its content are presumptively invalid
and subject to strict scrutiny.”) (internal quotation
marks omitted) (citing Davenport v. Wash. Eduec.
Ass’n, 551 U.S. 177, 188 (2007); R.A.V., 505 U.S. at
382). Content-based restrictions on speech “target
speech based on its communicative content” and are
presumptively invalid. Reed v. Town of Gilbert, 135 S.
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Ct. 2218, 2226 (2015). Before a law can be deemed con-
tent-neutral, the court must first consider whether
the law 1s content-based on its face, and then consider
whether the purpose and justification for the law are
content-based. Id. at 2228. In describing this two-
pronged inquiry, the Supreme Court stated:

Some facial distinctions based on a message are
obvious, defining regulated speech by particular sub-
ject matter, and others are more subtle, defining reg-
ulated speech by its function or purpose .... Our prec-
edents have also recognized a separate and additional
category of laws that, though facially content neutral,
will be considered content-based regulations of
speech: laws that cannot be justified without reference
to the content of the regulated speech, or that were
adopted by the government because of disagreement
with the message [the speech] conveys.

Id. at 2227 (internal citation and quotation marks
omitted). See Am. Ass’n of Political Consultants, Inc.
v. FCC, 923 F.3d 159, 165-67 (4th Cir. 2019), cert.
granted sub nom. Barr v. Am. Ass’n of Political Con-
sultants, Inc., 140 S. Ct. 812 (2020) (applying Reed’s
two-pronged inquiry). In the same vein, viewpoint-
based restrictions on speech are “ ‘an egregious form
of content discrimination,” and ‘[tlhe government
must abstain from regulating speech when the spe-
cific motivating ideology or the opinion or perspective
of the speaker is the rationale for the restriction.” “
Hardwick ex rel. Hardwick v. Heyward, 711 F.3d 426,
443 (4th Cir. 2013) (quoting Rosenberger v. Rector &
Visitors of University of Virginia, 515 U.S. 819, 829
(1995)).
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While content- or viewpoint-based restrictions on
speech are subject to strict scrutiny, a law that is “nei-
ther content nor viewpoint based ... need not be ana-
lyzed under strict scrutiny.” McCullen v. Coakley, 573
U.S. 464, 485 (2014). But a content-neutral law does
not escape scrutiny altogether. Am. Ass’n of Political
Consultants, 923 F.3d at 165. Content- and viewpoint-
neutral laws are reviewed under an intermediate
scrutiny standard. Turner Broad. Sys., 512 U.S. at
642.

1. Subsections (b)(1) and (b)(2)

As discussed above, subsection (b)(1) creates lia-
bility for an employee who “captures or removes [an]
employer’s data, paper, records, or any other docu-
ments and uses the information to breach the person’s
duty of loyalty to the employer.” N.C. Gen. Stat. § 99A-
2(b)(1). Without deciding whether this subsection is a
law of general application, the court found that (b)(1)
as applied to Plaintiffs has more than an incidental
1mpact on speech, and as such is subject to at least
intermediate scrutiny. Capital Assoc. Indus., 922 F.3d
at 209 (“[I|ntermediate scrutiny is the appropriate
standard for reviewing conduct regulations that inci-
dentally impact speech ....”). However, subsections
(b)(1) and (b)(2) create liability for employees who use
information or recordings to “breach [their] duty of
loyalty to [their] employer.” N.C. Gen. Stat. § 99A-
2(b)(1) and (b)(2). As to the content- and viewpoint-
analysis, Defendants’ and Intervenor’s arguments, as
well as those of Plaintiffs, primarily concern whether
reviewing the content of the recording is necessary.
But this is not the only way a law can be content-
based. Here, liability under these subsections is trig-
gered by the purpose of speech, that is, to breach a
duty of loyalty. While a more subtle form of content-




99a

based distinction, regulating speech based on its func-
tion or purpose is still a content-based restriction on
speech. Reed, 135 S. Ct. at 2227.

Defendants’ argument that the Act regulates con-
duct as opposed to speech was addressed and rejected
above. Defendants further argue that the Act allows
anyone to use the recordings gathered from an em-
ployer’s premises so long as they are not used to
breach a duty of loyalty. (Doc. 115 at 13.) But the con-
dition imposed 1s based on the purpose of the speech.
Intervenor argues that “[w]hile the subsection (b)(2)
prohibition applies only when the employee uses the
video to breach his duty of loyalty, that does not re-
quire an examination of the content of the video but
rather of the purpose for which the recording is used.”
(Doc. 110 at 22) (emphasis added). The same can be
said for subsection (b)(1).

The parties take differing views on whether the
content of the speech must be reviewed to determine
whether it breaches a duty of loyalty. But because the
court finds that these provisions of the Act regulate
speech by its purpose, the court need not address this
argument. Subsections (b)(1) and (b)(2) are content-
based and will be subject to strict scrutiny. See
Greater Baltimore Ctr. for Pregnancy Concerns, Inc.
v. Mayor & City Council of Baltimore, 879 F.3d 101
(4th Cir. 2018) (applying heightened scrutiny to an or-
dinance challenged as-applied); Wash. Post v.
McManus, 355 F. Supp. 3d 272 (D. Md.), aff'd, 944
F.3d 506 (4th Cir. 2019) (applying strict scrutiny to a
Maryland statute challenged on a First Amendment
as-applied basis).

11. Subsection (b)(3)
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Subsection (b)(3) prohibits placing an unattended
camera or recording device on an employer’s premises
and “using that device to record images or data.” N.C.
Gen. Stat. § 99A-2(b)(3). Plaintiffs’ argument that
subsection (b)(3) is content-based rests on their belief
that subsection (e) of the Act establishes that the en-
tire law 1s content-based. (Doc. 114 at 20.) Defendants
argue that subsection (b)(3) “applies to all unauthor-
1zed recordings made in nonpublic areas of an owner’s
premises” and that the content of the recordings is “ir-
relevant and immaterial.” (Doc. 115 at 14.) Intervenor
agrees, arguing that (b)(3) is “a blanket prohibition
that applies without the need to examine the message
of the video.” (Doc. 116 at 20.)

A review of the provision shows that it is neither
content-nor viewpoint-based and is thus subject to in-
termediate scrutiny. Liability for using an unattended
camera to record images or data does not define the
regulated speech by subject matter. The Act does not
prohibit the recording of agricultural facilities or re-
search labs, but instead prohibits all unauthorized re-
cording. Similarly, the regulated speech is not defined
by its function or purpose. And as Defendants and In-
tervenor argue, there is no need to review the record-
ing or consider its contents to find that someone has
engaged in what the subsection proscribes. Subsection
(b)(3) could just as easily be used to prohibit the re-
cording of an employee birthday gathering as it could
to prohibit the recording of practices at an agricul-
tural facility. The content and viewpoint of the record-
ings captured by unattended cameras and recording
devices play no role in the applications of subsection

(b)(3).

Because subsection (b)(3) is content- and view-
point-neutral, it is subject to intermediate scrutiny.
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1ii. Subsection (b)(5)

As discussed above, subsection (b)(5) prohibits
“act[s] that substantially interfere[ ] with the owner-
ship or possession of real property.” N.C. Gen. Stat. §
99A-2(b)(5). It does not target speech. As applied to
Plaintiffs, however, it necessarily ensnares First
Amendment protected activity because the act that
“substantially interferes” with the ownership or pos-
session of real property is the recording and image
capture itself. In this respect, it differs from the torts
in Food Lion.2! In this context, subsection (b)(5) is sub-
ject to intermediate scrutiny. See Capital Assoc. In-
dus., 922 F.3d at 209 (“[I|ntermediate scrutiny is the
appropriate standard for reviewing conduct regula-
tions that incidentally impact speech .... For laws with
only an incidental impact on speech, intermediate
scrutiny strikes the appropriate balance between the
states’ police powers and individual rights.”); see also
Ross v. Early, 746 F.3d 546, 554 (4th Cir. 2014) (ap-
plying intermediate scrutiny where “the parties ...
stipulated that the Policy [designating areas where
protests could be made] is ‘generally applicable’ ©).

c. Application of Scrutiny

As noted above, subsections (b)(1) and (b)(2) are
subject to strict scrutiny; and subsections (b)(3), and
(b)(5) are subject to intermediate scrutiny. Through-
out their briefing, Defendants and Intervenor failed to
defend the Act on strict scrutiny grounds, instead

21 In Food Lion, the trespass occurred independent of the record-
ing, and the breach of duty of loyalty required conduct adverse to
the employer’s interests. Subsection (b)(5), in contrast, could be
breached merely by making the recording.
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arguing that at best intermediate scrutiny applies.
(Docs. 115 at 14; 116 at 22.) Thus, they have failed to
carry their burden as to subsections (b)(1) and (b)(2).
However, as detailed below, even under intermediate
scrutiny each of the challenged provisions fails.

1. Strict Scrutiny

As content-based restrictions on speech, subsec-
tions (b)(1) and (b)(2) require review under the exact-
ing strict scrutiny standard. As to Plaintiffs’ as-ap-
plied challenge to subsection (b)(1), the court has no
detailed account of how, or even whether, the Property
Protection Act would be enforced against Plaintiffs,
because the Act was challenged prior to enforcement.
Educ. Media Co., 731 F.3d at 298 n.5. (citation and in-
ternal quotation marks omitted) (“[A]n as-applied
challenge is based on a developed factual record and
the application of a statute ....”). This court is limited
to a largely undeveloped record regarding enforce-
ment. However, Plaintiffs have “alleged an intention
to engage 1n ... conduct arguably affected with a con-
stitutional interest, a credible threat that the Act will
be enforced against them if they proceed with their
plans, and that they have refrained from proceeding
for fear of being subjected to the [Act’s] severe civil
remedies.” PETA, 737 F. App’x at 130 (citation and in-
ternal quotation marks omitted). The court will look
to Plaintiffs’ declarations of the acts they would en-
gage in if not for their fear of being subjected to the
Act. (Docs. 100-1, 100-2, 101-1, 101-2, 101-3, 101-4,
101-5, 101-6.) See Milavetz, Gallop & Milavetz, P.A. v.
United States, 559 U.S. 229, 249 n.7 (2010) (finding
that in the absence of exhibits or other evidence to
ground the analysis of a pre-enforcement as-applied
challenge, the court would rely on the party’s general
claims). Specifically, Plaintiff ALDF has detailed its
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use of photographs during undercover investigations
(Doc. 100-2 at 4), and both PETA and ALDF have as-
serted their intention to disseminate the information
they collect during their undercover investigations
(Docs. 100-1 at 9-10; 100-2 at 8-9). Rather than argue
that the Act impacts differently situated Plaintiffs in
differing ways, Plaintiffs ASPCA, CFS, Farm For-
ward, Farm Sanctuary, FWW, and GAP, who claim to
merely disseminate the information that others ob-
tain from such investigations, have not averred an in-
tention to engage in acts prohibited by subsection
(b)(1). Consequently, they have not articulated a basis
for challenging this provision as-applied.

To survive strict scrutiny, the State bears the
burden of proving that a law’s restriction on speech
“furthers a compelling interest and is narrowly tai-
lored to achieve that interest.” Citizens United, 558
U.S. at 340 (citation and internal quotation marks
omitted); San Antonio Indep. Sch. Dist. v. Rodriguez,
411 U.S. 1, 16-17 (1973) (placing the burden on the
government). To be narrowly tailored, a law must be
“the least restrictive means of achieving a compelling
state interest.” McCullen, 573 U.S. at 478 (citing
United States v. Playboy Entm’t Grp., Inc., 529 U.S.
803, 813 (2000)). “Moreover, the restriction cannot be
overinclusive by unnecessarily circumscrib[ing] pro-
tected expression, or underinclusive by leav[ing] ap-
preciable damage to [the government’s] interest un-
prohibited.” Cahaly v. Larosa, 796 F.3d 399, 405 (4th
Cir. 2015) (internal citations and quotation marks
omitted) (citing Republican Party of Minn. v. White,
536 U.S. 765, 775 (2002) (restriction cannot be overin-
clusive); Reed, 135 S. Ct. at 2232 (restriction cannot
be underinclusive)).
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Defendants and Intervenor have not put forward
any compelling interest, and in fact did not attempt to
defend the Act under a strict scrutiny analysis. (Doc.
115 at 14; Doc. 116 at 22.) While strict scrutiny must
not be “strict in theory, but fatal in fact,” Adarand
Constructors, Inc. v. Pena, 515 U.S. 200, 237 (1995)
(citation omitted), where the government posits no
compelling interest and does not attempt to show that
a law 1s narrowly tailored, as is its burden, it cannot
succeed.

Defendants and Intervenor have not shown that
subsection (b)(1) or (b)(2) are narrowly tailored to fur-
ther a compelling state interest. These provisions are
therefore unconstitutional under the First Amend-
ment to the United States Constitution.

i1. Intermediate Scrutiny

The remaining subsections, (b)(3) and (b)(5), are
subject to intermediate scrutiny. Plaintiffs argue that
these provisions fail because they are under-inclusive
and because intermediate scrutiny requires “actual
evidence supporting [the] assertion that a speech re-
striction does not burden substantially more speech
than necessary.” (Doc. 114 at 25 (quoting Reynolds v.
Middleton, 779 F.3d 222, 229 (4th Cir. 2015)).) They
note that both the legislative record as well as Defend-
ants’ and Intervenor’s briefs are devoid of evidence
showing the Act is narrowly tailored. Further still,
they argue, the State must prove that it tried unsuc-
cessfully to achieve its stated interest through other
methods, such as the enforcement of existing laws,
which was not done. (Id. at 26.) Finally, Plaintiffs ar-
gue there 1s no scienter requirement connected with
the prohibited speech, which is the use of information
or a recording. (Id. at 27.) Defendants disagree,
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arguing that the Act’s express purpose is to protect
property rights, a legitimate interest, and that it is
narrowly tailored to further that interest. In support,
they offer two points: first, the inclusion of a scienter
requirement, which they argue “substantially limits
[the Act’s] scope and application;” and second, the con-
tention that the Act “only regulates specific instances
of conduct that result in a legally cognizable harm to
the property owner.” (Doc. 115 at 15.) They, and Inter-
venor, further argue that the Act leaves open ample
alternative channels of communication. (Id.; Doc. 116
at 23.)

Plaintiffs’ challenge to subsection (b)(5) is pro-
ceeding as-applied. Although the record is not as ro-
bust as in an enforcement action, there 1s ample evi-
dence in the form of sworn declarations discussing the
undercover investigations and associated acts that
Plaintiffs would engage in but for fear of liability un-
der the Property Protection Act. (Docs. 100-1, 100-2,
101-1, 101-2, 101-3, 101-4, 101-5, 101-6.) While all
Plaintiffs adopt the same arguments, the court will
consider each Plaintiff’s specific declarations in con-
struing the as-applied challenge. The acts that Plain-
tiffs PETA and ALDF have disclosed include obtain-
ing employment with various facilities and laborato-
ries and disclosing the lawful and unlawful actions of
their employers and co-workers to other entities who
release that information. (Docs. 100-1 at 9-10; 100-2
at 8-9.) In construing the as-applied challenge to sub-
section (b)(5), these are the prohibited “act[s].” As to
Plaintiffs ASPCA, CFS, Farm Forward, Farm Sanctu-
ary, FWW, and GAP, they have not alleged any inten-
tion to gain access to the nonpublic areas of an em-
ployer’s premises, but instead have indicated their de-
sire to use the information acquired by PETA and
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ALDF. The challenge to (b)(5) is proceeding as-ap-
plied, but given the declarations of these Plaintiffs,
their actions do not fall within the subsection’s prohi-
bitions.

Under intermediate scrutiny, the State bears the
burden of proving that the law is “narrowly tailored to
serve a significant government interest and leavel[s]
open ample alternative channels of communication.”
Reynolds, 779 F.3d at 225-26 (quoting Clatterbuck v.
City of Charlottesville, 708 F.3d 549, 555 (4th Cir.
2013), abrogated on other grounds by Reed, 135 S. Ct.
at 2228-29). A law 1s narrowly tailored if it “does not
‘burden substantially more speech than is necessary
to further the government’s legitimate interests.” “ Id.
at 226 (quoting McCullen, 573 U.S. at 486). The law
cannot be overinclusive and “regulate expression in
such a manner that a substantial portion of the bur-
den on speech does not serve to advance its goals.”
Ward v. Rock Against Racism, 491 U.S. 781, 799
(1989). However, “so long as the means chosen are not
substantially broader than necessary to achieve the
government’s interest ... the regulation will not be in-
valid simply because a court concludes that the gov-
ernment’s interest could be adequately served by
some less-speech-restrictive alternative.” Id. at 800.
Defendants and Intervenor argue that the purpose of
the Property Protection Act is to protect property
rights, and they cite to statements made by the Act’s
sponsors while debating the legislation.22 (Doc. 121 at
16-17.)

22 Statements from legislators include: “[P]roperty protections
[sic] is a serious 1ssue that North Carolina companies of all sizes
and all industries face on a daily basis” (Doc. 107-5 at 3); “[C]ur-
rently, North Carolina’s weak property protection laws put
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The Supreme Court in McCullen recognized that
protecting property rights is a legitimate government
interest. 573 U.S. at 486-87 (citation and internal quo-
tation marks omitted) (“We have, moreover, previ-
ously recognized the legitimacy of the government’s
interest[ ] in ... protecting property rights ....”). And
the government need not typically provide evidence of
it. Billups, 961 F.3d at 685. Defendants and Interve-
nor have therefore satisfied that requirement.

That does not end the inquiry, however. Defend-
ants and Intervenor “must demonstrate the [Act] ‘ma-
terially advances an important or substantial interest
by redressing past harms or preventing future ones.”
Ross, 746 F.3d at 556 (quoting Satellite Broad. &
Commc’ns Ass’n v. FCC, 275 F.3d 337, 356 (4th Cir.
2001)). While a “panoply of empirical evidence” is not
required, Defendants and Intervenor “must nonethe-
less make some evidentiary showing that the recited
harms are real, not merely conjectural, and that the
[Act] alleviate[s] these harms in a direct and material
way.” Id. (internal quotation marks omitted) (quoting
Satellite Broad., 275 F.3d at 356). Further, to demon-
strate narrow tailoring, they must present “actual ev-
1dence supporting [their] assertion that [the] speech
restriction[s] [do] not burden substantially more
speech than necessary.” Reynolds, 779 F.3d at 228-29.
Beyond that, Defendants and Intervenor must “prove
that [the government] actually tried other methods to

businesses as well as the privacy of their customers at serious
risk” (id.); “North Carolina employers need stronger measures to
protect their data and merchandise against corporate espionage,
organized retail theft, and internal data breaches” (id.); the Prop-
erty Protection Act “codifies and strengthens North Carolina
trespass law to better protect property owners’ rights” (id. at 3-
4).
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address the problem.” Id. at 231 (emphasis in origi-
nal). See McCullen, 573 U.S. at 496 (“Given the vital
First Amendment interests at stake, it 1s not enough
for [the Government] simply to say that other ap-
proaches have not worked.”). “[T]he government must
show [ ] that it seriously undertook to address the
problem with less intrusive tools readily available to
1it, and must demonstrate that [such] alternative
measures ... would fail to achieve the government’s in-
terests, not simply that the chosen route is easier.”
Reynolds, 779 F.3d at 231-32 (emphasis in original)
(internal citations and quotation marks omitted).

Defendants and Intervenor point to legislators’
floor statements discussing the Act. (Doc. 121 at 16.)
They argue that legislators “spoke about the need for
the law and their efforts to narrowly tailor it so that
1t would not burden more speech than necessary.” (I1d.)
Statements made from the floor during the April 22,
2015 debate, and partially cited by Defendants and
Intervenor, include the following:

So first, why is this bill needed? Well, property
protections [sic] is a serious issue that North
Carolina companies of all sizes and all indus-
tries face on a daily basis .... North Carolina
employers need stronger measures to protect
their data and merchandise against corporate
espionage, organized retail theft, and internal
data breaches. And this act puts greater pro-
tection in place to safeguard businesses’ prop-
erty from unlawful access and provide appro-
priate recourse against individuals that en-
gage in unauthorized activities in non-public
areas of business. So what’s the bill really do?
Well, first of all, it codifies and strengthens
North Carolina trespass law to better protect
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property owners’ rights. And it puts teeth into
North Carolina trespass law by providing up
to $5000 per day penalty for a violation.23

(Doc. 107-5 at 3-4.)

These statements do in fact identify a problem
and set forth a solution to curtail it in the future. How-
ever, the evidence Defendants and Intervenor cite
does not rise to the level dictated by Ross, particularly
that the “recited harms are real, not merely conjec-
tural, and that the [Act] alleviate[s] these harms in a
direct and material way.” 746 F.3d at 556 (citation
and internal quotation marks omitted). And while the
statements above suggest that the Act strengthens
North Carolina trespass law, there is no indication in
the record that property protection under North Car-
olina’s existing trespass law was unsuccessful. With-
out engaging in a review of all North Carolina statutes
available to address property protection, obvious can-
didates are North Carolina General Statute § 99A-1,
entitled “Recovery of damages for interference with
property rights,”?¢ and the North Carolina tort of

23 The Act actually provides $5,000 per day in exemplary dam-
ages, not “up to” $5,000. N.C. Gen. Stat. § 99A-2(d)(4).

24 N.C. Gen. Stat. § 99A-1 provides:

§ 99A-1. Recovery of damages for interference with prop-
erty rights. Notwithstanding any other provisions of the Gen-
eral Statutes of North Carolina, when personal property is
wrongfully taken and carried away from the owner or person in
lawful possession of such property without his consent and with
the intent to permanently deprive him of the use, possession and
enjoyment of said property, a right of action arises for recovery
of actual and punitive damages from any person who has or has
had, possession of said property knowing the property to be sto-
len.
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trespass (upheld in Food Lion, where videotaping was
involved)?5 as examples of existing laws that Defend-
ants and Intervenor have not shown to be ineffective
in protecting property rights.

While Defendants and Intervenor have identified
a legitimate governmental interest in protecting pri-
vate property, they have failed to demonstrate
through evidence that the Property Protection Act is
narrowly tailored to further that interest or that ex-
isting laws, such as trespass, are insufficient to ad-
dress the problem. See Billups, 961 F.3d at 690 (find-
ing city failed to provide evidence before enacting or-
dinance that it attempted less restrictive means). Be-
cause subsections (b)(3) and (b)(5) are not narrowly
tailored, the court “need not consider whether the Act
leaves open ample alternative channels of communi-
cation.” McCullen, 573 U.S. at 496 n.9. And because
subsections (b)(1) and (b)(2) suffer from the same lack
of showing, were they similarly subject to intermedi-
ate scrutiny they would suffer the same fate.

* % %

An agent having possession, actual or constructive, of property
lawfully owned by his principal, shall have a right of action in
behalf of his principal for any unlawful interference with that
possession by a third person.

25 “The elements of trespass to real property are: (1) possession
of the property by the plaintiff when the alleged trespass was
committed; (2) an unauthorized entry by the defendant; and (3)
damage to the plaintiff from the trespass.” Keyzer v. Amerlink,
Ltd., 618 S.E.2d 768, 772 (N.C. Ct. App. 2005) (citation and in-
ternal quotation marks omitted). A trespasser is liable for all
damages proximately caused by his or her wrongful entry. Smith
v. VonCannon, 197 S.E.2d 524, 528 (N.C. 1973). As held in Food
Lion, the making of surreptitious videotapes would not provide a
defense under the First Amendment.
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In summary, Defendants and Intervenor have not
met their burden under the strict scrutiny analysis as
to subsections (b)(1) and (b)(2) of the Act, nor have
they met it under the intermediate scrutiny analysis
as to any of the challenged subsections. Given the
plans of Plaintiffs PETA and ALDF to conduct under-
cover investigations of potential employers, the prohi-
bitions in subsections (b)(1) and (b)(5) are unconstitu-
tional as applied to the speech they regularly engage
in, as detailed in their sworn declarations. As to sub-
sections (b)(2) and (b)(3), these provisions will always
target speech, and speech will always be the activity
that triggers liability. No set of circumstances
changes the fact that these subsections, as written,
are unconstitutional under the First Amendment, and
as such, are facially invalid. Where a statute is uncon-
stitutional in every scenario, the appropriate remedy
1s to strike down the law on its face. See Citizens
United, 558 U.S. at 331 (finding that the distinction
between facial and as-applied challenges informs only
the choice of remedy and not what must be alleged in
the complaint).

The court therefore finds that subsections (b)(1)
and (b)(5) of the Act are unconstitutional as-applied
and subsections (b)(2) and (b)(3) are unconstitutional
both facially and as-applied. See Edwards v. Dist. of
Columbia, 755 F.3d 996, 1009 (D.C. Cir. 2014) (finding
a law that lacked narrow tailoring was not unique to
the challengers and invalidating it both facially and
as-applied). Because subsections (b)(2) and (b)(3) do
not survive a facial challenge, Plaintiffs’ remaining
challenges are moot and need not be addressed. How-

ever, Plaintiffs also raise a facial challenge to subsec-
tions (b)(1) and (b)(5) on both overbreadth and
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Fourteenth Amendment grounds, and those chal-
lenges will be addressed below.

5. Overbreadth Analysis

Plaintiffs further challenge subsections (b)(1) and
(b)(5) facially as unconstitutionally overbroad. They
argue that the Act “reaches numerous other First
Amendment protected activities in addition to Plain-
tiffs’ undercover investigations,” such as the reporting
of crimes. (Doc. 114 at 27-29.) They further argue that
there is a realistic danger that the Act will compro-
mise the First Amendment rights of parties not before
the court and that “[b]alancing the Law’s ‘legitimate’
applications against its unconstitutional ones also
tilts decidedly in Plaintiffs’ favor.” (Id. at 29.) Defend-
ants argue that Plaintiffs fail to identify the alleged
variety of First Amendment protected activity that
the Act penalizes, but instead “merely offer a couple
of extreme hypothetical situations in which they the-
orize someone could be found liable under the stat-
ute.” (Doc. 115 at 15-16.) They contend that the Act
can be applied in “many ways that are constitutional
—including many applications that do not involve pro-
tected speech at all.” (Id. at 16.) Further, Defendants
assert that “Plaintiffs cannot meet their burden of
demonstrating ‘a substantial number’ of unconstitu-
tional applications, both ‘in an absolute sense’ and
‘relative to the statutes plainly legitimate sweep.”
(Id. at 18 (citing United States v. Williams, 553 U.S.
285, 292 (2008)).)

The overbreadth doctrine allows litigants “to
challenge a statute not because their own rights of
free expression are violated, but because of a judicial
prediction or assumption that the statute’s very exist-
ence may cause others not before the court to refrain
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from constitutionally protected speech or expression.”
Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973). “[A]
plaintiff asserting a facial challenge may ... prevail if
he or she show([s] that the law is overbroad because a
substantial number of its applications are unconstitu-
tional, judged in relation to the statute’s plainly legit-
imate sweep.” Educ. Media Co., 731 F.3d at 298 n.5
(citation and internal quotation marks omitted). If a
plaintiff makes this showing, then the law is “invalid
‘until and unless a limiting construction or partial in-
validation so narrows it as to remove the seeming
threat or deterrence to constitutionally protected ex-
pression.” “ Doe v. Cooper, 842 F.3d 833, 845 (4th Cir.
2016) (quoting Virginia v. Hicks, 539 U.S. 113, 118-19
(2003)). “Although substantial overbreadth is not
readily reduced to a mathematical formula, there
must be a realistic danger that the statute itself will
significantly compromise recognized First Amend-
ment protections of parties not before the Court for it
to be facially challenged on overbreadth grounds.” Id.
(internal quotation marks omitted) (citing Members of
the City Council of L.A. v. Taxpayers for Vincent, 466
U.S. 789, 800-01 (1984)). “The ‘mere fact that one can
conceive of some impermissible applications of a stat-
ute 1s not sufficient to render it susceptible to an over-
breadth challenge.” “ Williams, 553 U.S. at 303 (quot-
ing Taxpayers for Vincent, 466 U.S. at 800).

“Facial challenges are disfavored,” Grange, 552
U.S. at 450, and “[d]eclaring a statute unconstitution-
ally overbroad ‘s, manifestly, strong medicine,” and
should be ‘employed ... sparingly and only as a last re-
sort.” “ Am. Entertainers, LLC v. City of Rocky Mount,
888 F.3d 707, 715 (4th Cir. 2018) (quoting Broadrick,
413 U.S. at 613). Further, “it is impossible to deter-
mine whether a statute reaches too far without first
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knowing what the statute covers.” Williams, 553 U.S.
at 293. The court has found subsections (b)(1) and
(b)(5) of the Act unconstitutional as applied to Plain-
tiffs. Where Plaintiffs “capture” an employer’s data
through image capture or “use” information they have
acquired by engaging in protected speech, the First
Amendment is implicated and subsection (b)(1) is un-
constitutional as to those acts. And the “substantial] ]
interfere[nce]” prohibited in subsection (b)(5) does not
extend facially to cover the speech in which Plaintiffs
engage. Considering the plainly legitimate sweep of
subsections (b)(1) and (b)(5), and given where the stat-
ute does not reach, the court finds that the Act does
not cover a substantial amount of protected activity to
render it overbroad.

C. Fourteenth Amendment

Plaintiffs also argue that subsections (b)(1) and
(b)(56) are unconstitutionally vague and violate the
Due Process and Equal Protection Clauses of the
Fourteenth Amendment. (Doc. 98 at 1-2.) Defendants
and Intervenor argue that the Act is not vague and
was enacted to protect property rights, not out of ani-
mus for any particular group. (Docs. 115 at 18-24; 116
at 24-27.)

1. Vagueness Analysis

Plaintiffs argue that subsections (b)(1) and (b)(5)
fail to provide a person of ordinary intelligence fair no-
tice of what is prohibited, in violation of the Due Pro-
cess clause of the Fourteenth Amendment. (Doc. 99 at
18.) As to subsection (b)(1), they argue that “duty of
loyalty” has no definition and that North Carolina
courts only recognize the duty in fiduciary relation-

ships, not the employer-employee relationship con-
templated in the Act. (Id. at 18-19.) To Plaintiffs,
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“there 1s no standard for what conduct falls within
subsection[ ] (b)(1) ..., enabling employers to invoke
the provision|[ ] for any covered activity they deem dis-
loyal.” (Id. at 19.) As to subsection (b)(5), which covers
activities that “substantially interfere with the own-
ership or possession” of property, Plaintiffs contend
that the Act does not define those terms. Moreover,
they argue, subsection (b)(5) does not set forth what
type of interference falls within its grasp and does not
speak to who determines whether that interference is
“substantial.” (Id.) Defendants and Intervenor argue
the Act provides adequate notice of what conduct is
prohibited. (Doc. 121 at 19.) They urge that North
Carolina courts have given meaning to the phrase
“duty of loyalty,” but regardless, the applicable test is
whether the allegedly vague terms “have an ordinary
and common sense meaning.” (Id.) To that end, they
assert that “ ‘duty of loyalty’ simply means that an
employee has an obligation not to act in a manner ad-
verse to his employer’s interest” and that “ ‘substan-
tially interfere’ means to hinder or impede to a great
or significant extent.” (Id. at 20.)

“The void for vagueness doctrine is rooted in the
Due Process Clause of the Fifth and Fourteenth
Amendments.” Manning v. Caldwell for City of Roa-
noke, 930 F.3d 264, 272 (4th Cir. 2019) (en banc).
Laws that “fail[ ] to give a person of ordinary intelli-
gence fair notice that his contemplated conduct is for-
bidden by the statute, or [are] so indefinite that [they]
encourage[ | arbitrary and erratic [enforcement]” are
void under the Due Process Clause of the Fourteenth
Amendment. Colautti v. Franklin, 439 U.S. 379, 390
(1979) (internal citations and quotation marks omit-
ted). However, “the law 1s full of instances where a
man’s fate depends on his estimating rightly, that is,
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as the jury subsequently estimates it, some matter of
degree.” Nash v. United States, 229 U.S. 373, 377
(1913). See also Doe, 842 F.3d at 842 (“When applying
the constitutional vagueness doctrine, the Supreme
Court distinguishes between statutes that ‘require| ]
a person to conform his conduct to an imprecise but
comprehensible normative standard’ and those that
specify ‘no standard of conduct.” “) (quoting Coates v.
City of Cincinnati, 402 U.S. 611, 614 (1971)). Address-
ing vagueness, the Supreme Court has said “[w]here
a statute’s literal scope, unaided by a narrowing state
court interpretation, is capable of reaching expression
sheltered by the First Amendment, the doctrine de-
mands a greater degree of specificity than in other
contexts.” Parker v. Levy, 417 U.S. 733, 752 (1974)
(quoting Smith v. Goguen, 415 U.S. 566, 573 (1974)).
In addition, while a greater degree of specificity is
needed in the First Amendment context, civil statutes
require less clarity than those imposing criminal pen-
alties. Manning, 930 F.3d at 272. Statutes that impose
quasi-criminal penalties, however, are subject to a
stricter test for vagueness. Id. at 273.

Here, the Property Protection Act is a civil stat-
ute that provides, in addition to compensatory dam-
ages, a $5,000 per-day penalty for violations as well as
an award of attorneys’ fees. Cf. Mobil Oil Corp. v. Att’y
Gen. of Va., 940 F.2d 73, 75 (4th Cir. 1991) (in pre-
enforcement challenge to the Virginia Petroleum
Products Franchise Act, noting its “stiff civil remedy”
of $2,500 in liquidated damages, actual damages, and
attorneys’ fees). The less demanding test of vagueness
ordinarily accorded a civil statute must therefore take
into account the substantial exemplary damages asso-
ciated with a violation of the Act.
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As written, subsection (b)(1) prohibits using gath-
ered information “to breach [one’s] duty of loyalty to
the employer.” N.C. Gen. Stat. § 99A-2(b)(1). Defend-
ants argue that duty of loyalty means “an employee
has an obligation not to act in a manner adverse to his
employer’s interest.” (Doc. 121 at 20.) They also sug-
gest that North Carolina courts have “described the
concept generally in several cases.” (Doc. 110 at 27.)
In Dalton v. Camp, the North Carolina Supreme
Court intimated that the duty of loyalty exists in the
fiduciary context, stating “[a]s for any claim asserted
... for breach of a duty of loyalty (in an employment-
related circumstance) outside the purview of a fiduci-
ary relationship, we note from the outset that: (1) no
case cited by plaintiff recognizes or supports the exist-
ence of such an independent claim, and (2) no pattern
jury instruction exists for any such separate action.”
548 S.E.2d at 708. In discussing two cases a litigant
relied on, specifically McKnight v. Simpson’s Beauty
Supply, Inc., 358 S.E.2d 107 (N.C. Ct. App. 1987), and
In re Burris, 140 S.E.2d 408 (N.C. 1965) (per curiam),
the court stated, “if McKnight and Burris indeed serve
to define an employee’s duty of loyalty to his employer,
the net effect of their respective holdings is limited to
providing an employer with a defense to a claim of
wrongful termination.” Dalton, 548 S.E.2d at 709.
While the existence of an independent cause of action
for breach of duty of loyalty was not at issue in
McKnight and Burris, taken together they may define
what the duty of loyalty means in an employment con-
text. See Burris, 140 S.E.2d at 410 (stating “[w]here
an employee deliberately acquires an interest adverse
to his employer, he is disloyal”); McKnight, 358 S.E.2d
at 109 (stating every employee must “serve his em-
ployer faithfully and discharge his duties with
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reasonable diligence, care and attention”). As the
breach of such duty has historically been sufficient to
serve as a defense to a wrongful termination action, it
cannot be said to have an historical basis of vague-
ness.

Subsection (b)(1) is explicit in what is prohibited.
Whether the proper definition stems from the common
meaning advanced by Defendants or the synthesized
definition from the North Carolina state courts, the
“duty of loyalty” is what may not be breached. As
stated above, “what renders a statute vague is not the
possibility that it will sometimes be difficult to deter-
mine whether the incriminating fact it establishes has
been proved; but rather the indeterminacy of precisely
what that fact 1s.” Williams, 553 U.S. at 306. It is clear
what fact creates liability under the Act, the breach of
the duty of loyalty. Any subsequent difficulties or
close calls in deciding whether a breach has in fact oc-
curred does not amount to a vagueness issue. While
construing the Act to have one defined meaning might
add clarity, “federal courts are without power to adopt
a narrowing construction of a state statute unless
such a construction is reasonable and readily appar-
ent.” Virginia Soc’y for Human Life, Inc. v. Caldwell,
152 F.3d 268, 270 (4th Cir. 1998) (emphasis in origi-
nal) (citation and internal quotation marks omitted).
See also United States v. Thirty-Seven (37) Photo-
graphs, 402 U.S. 363, 369 (1971) (stating federal
courts “lack jurisdiction authoritatively to construe
state legislation”). But the lack of a precise definition
of a prohibited act does not render a law void for
vagueness. See United States v. Shrader, 675 F.3d
300, 310 (4th Cir. 2012) (internal citations and quota-
tion marks omitted) (describing vagueness tests to be
“practical rather than hypertechnical ... and when a
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statute fails to provide an explicit definition, [courts]
may resort to ordinary meaning and common sense,
considering whether the statute conveys sufficiently
definite warning as to the proscribed conduct when
measured by common understanding and practices.”).

As the court has noted, subsection (b)(5) does not
facially target First Amendment-protected activity.
Subsection (b)(5)’s prohibition on “substantial” inter-
ference is a matter of degree. “What renders a statute
vague is not the possibility that it will sometimes be
difficult to determine whether the incriminating fact
1t establishes has been proved; but rather the indeter-
minacy of precisely what that fact is.” Williams, 553
U.S. at 306. Interference itself is not a term or concept
that fails to give fair notice of what i1s prohibited.
Moreover, the subsection requires more - substantial
interference - with such ownership or possession;
mere interference is insufficient. Subsection (b)(5)
provides a comprehensive normative standard, re-
gardless of its relative imprecision.

Plaintiffs further argue that the Act does not
specify who determines whether the interference is
substantial. But this is not an issue of vagueness. The
Act establishes a civil remedy against individuals who
engage 1n certain acts that exceed their authority.
And while the initial determination of whether there
has been substantial interference is made by the
owner of the premises (who may decide whether to
sue), it is ultimately a factfinder, whether judge or
jury, that will determine whether a particular act sat-
isfies the requirements under the law. On balance, the
court concludes that subsection (b)(5) is not facially
void for vagueness, as a host of trespass activity could
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fall within its terms.26 Further couching the applica-
tion and aiding in the interpretation of subsection
(b)(5) 1s subsection (a)’s requirement that acts done in
excess of one’s authority be committed following the
Iintentional accessing of the nonpublic areas of an-
other’s premises. This intent requirement will aid
Plaintiffs in determining whether their actions fall
within the scope of the statute.

In sum, the challenged provisions, subsections
(b)(1) and (b)(5), are not impermissibly vague as a fa-
cial matter, and Plaintiffs’ motion for summary judg-
ment will be denied.

2. Equal Protection Analysis

Plaintiffs challenge the Act on the ground that it
violates the Equal Protection Clause of the Four-
teenth Amendment. Relying heavily on United States
v. Windsor, 570 U.S. 744 (2013), they argue that the
legislative history and veto statement of the Act make
it clear that it was enacted to punish animal rights
advocacy organizations. (Doc. 99 at 19.) In Plaintiffs’
view, the Act was not necessary, given the laws on the
books, and was designed to target organizations like
those of Plaintiffs. To support their position that the
Act was passed out of animus, Plaintiffs highlight cer-
tain statements by its sponsors. Defendants argue
that the Act does not violate the Equal Protection
Clause because it does not burden a fundamental
right, applies equally to all individuals, and is ration-
ally related to a legitimate governmental interest.

26 Other laws have broad elements of proof, such as North Caro-
lina’s Unfair and Deceptive Trade Practices Act, N.C. Gen. Stat.
§ 75-1.1, which provides for treble damages and attorneys’ fees
for “unfair” and “deceptive” conduct.
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(Doc. 121 at 20.) In contrast to the statements i1denti-
fied by Plaintiffs, Defendants point to statements by
the Act’s sponsors indicating a desire to protect pri-
vate property. (Id. at 20-21.) Finally, Defendants ar-
gue the text of the Act does not create classifications
but instead applies evenhandedly to every individual.

The Equal Protection Clause of the United States
Constitution dictates that no State shall “deny to any
person within its jurisdiction the equal protection of
the laws.” U.S. Const. amend. XIV, § 1. “To succeed on
an equal protection claim, a plaintiff must first
demonstrate that he has been treated differently from
others with whom he is similarly situated and that the
unequal treatment was the result of intentional or
purposeful discrimination.” King v. Rubenstein, 825
F.3d 206, 220 (4th Cir. 2016) (quoting Morrison v.
Garraghty, 239 F.3d 648, 654 (4th Cir. 2001)). The
vast majority of Equal Protection challenges are sub-
ject to a rational basis review, that is, whether the law
1s rationally related to some legitimate government
interest. Manning v. Caldwell, 900 F.3d 139, 152 (4th
Cir. 2018), rev'd en banc, 930 F.3d 264 (4th Cir. 2019)
(reversed on other grounds). “Only those laws that im-
plicate a fundamental constitutional right or employ
a suspect classification — typically some immutable
characteristic such as race or sex — receive height-
ened scrutiny.” Id. (citing City of New Orleans v.
Dukes, 427 U.S. 297, 303 (1976) (“Unless a classifica-
tion trammels fundamental personal rights or is
drawn upon inherently suspect distinctions such as
race, religion, or alienage, our decisions presume the
constitutionality of the statutory discriminations and
require only that the classification challenged be ra-
tionally related to a legitimate state interest.”)). How-
ever, “[t]he Constitution’s guarantee of equality must
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at the very least mean that a bare congressional de-
sire to harm a politically unpopular group cannot jus-
tify disparate treatment of that group.” Windsor, 570
U.S. at 770 (citation and internal quotation marks
omitted). A law motivated by animus or by a desire to
harm a politically unpopular group is reviewed under
“a more searching form of rational basis review.” Law-
rence v. Texas, 539 U.S. 558, 580 (2003) (O’Connor, J.,
concurring).

Plaintiffs do not suggest they are members of a
protected class but instead argue that the Property
Protection Act was enacted out of animus toward
groups like theirs. But they have failed to show that
the Act was passed with animus toward them. High-
lighting statements made by the Act’s sponsors sheds
light on some of the justifications for the Act, but those
same sponsors professed other justifications for the
Act wholly unrelated to Plaintiffs. And as it relates to
voiding a statute that, on its face, creates no unconsti-
tutional classifications, “[w]hat motivates one legisla-
tor to make a speech about a statute is not necessarily
what motivates scores of others to enact it, and the
stakes are sufficiently high for [the court] to eschew
guesswork.” United States v. O’Brien, 391 U.S. 367,
383-84 (1968). When considering the legislative record
before the court, animus and discrimination are not
apparent. Furthermore, Defendants are correct that
the text of the law matters. See Romer v. Evans, 517
U.S. 620, 632-33, 635 (1996) (emphasis added) (find-
ing that the text of an amendment to the Constitution
of the State of Colorado imposed “a broad and undif-
ferentiated disability on a single named group” and
was motivated by animus). Plaintiffs support their ar-
gument with reference to Windsor, but unlike in




123a

Windsor where the Defense of Marriage Act text, and
1ts name, made it clear that a subset of the population
was being targeted, the Act before the court creates no
category or disfavored subset of the population. In
fact, the ratified bill was entitled “An Act to Protect
Property Owners from Damages Resulting from Indi-
viduals Acting in Excess of the Scope of Permissible
Access and Conduct Granted to Them.” (Doc. 99-8.)
Just as the Act applies to Plaintiffs’ animal rights ef-
forts, subsection (b)(1) could apply equally to a corpo-
rate executive seeking to steal documents from her
employer to sell to a competitor, or subsection (b)(5) to
an actor who enters another’s property and removes
or destroys production equipment. Compare the Prop-
erty Protection Act with the challenged statute in U.
S. Dept. of Agric. v. Moreno, 413 U.S. 528, 533-34
(1973), which distinguished between households of re-
lated people and households of unrelated people to
prevent hippies from participating in food stamp pro-
grams. The statute in Moreno created statutory clas-
sifications which were “clearly irrelevant to the stated
purposes of the Act.” Id. at 534. In contrast, the Prop-
erty Protection Act applies equally to all people and
all organizations and is rationally related to a legiti-
mate governmental interest. Consequently, Plaintiffs
have not shown that the alleged animus motivated the
passage of the Act.

As to the Equal Protection Clause challenge to
subsections (b)(1) and (b)(5) of the Act, therefore,
Plaintiffs’ motion for summary judgment will be de-
nied and Defendants’ and Intervenor’s motions for
summary judgment will be granted.

D. Subsection (c)
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Plaintiffs challenge N.C. Gen. Stat. § 99A-2(c) as
1t relates to the unconstitutional provisions addressed
above. Subsection (c¢) creates joint liability for any per-
son who “intentionally directs, assists, compensates,
or induces another person to violate” the Property
Protection Act. Plaintiffs’ main arguments are that
“direct[ing]” and “induc[ing]” directly involve speech
(Doc. 99 at 11), and that subsection (c) should be
struck down in connection with subsections (b)(1)-(3)
and (5). Each Plaintiff adopts the above arguments,
although there is a clear distinction between Plaintiffs
who wish to conduct undercover investigations, and
those who wish to publish the information collected
through those investigations. In response, Interve-
nors argue that Plaintiffs “provide no authority for the
proposition that the First Amendment protects indi-
viduals who encourage others to violate generally ap-
plicable privacy and trespass laws to gather infor-
mation.” (Doc. 116 at 16.)

“[T]he First Amendment poses no bar to the im-
position of civil (or criminal) liability for speech acts
which the plaintiff (or the prosecution) can establish
were undertaken with specific, if not criminal, intent.”
Rice v. Paladin Enters., Inc., 128 F.3d 233, 248 (4th
Cir. 1997). If a person is targeted under the Act for
intentionally inducing or directing another to violate
a valid provision of subsection (b), the First Amend-
ment would not protect them from liability. However,
the court has found that subsections (b)(2) and (b)(3)
are facially unconstitutional and subsections (b)(1)
and (b)(5) are unconstitutional as-applied to Plain-
tiffs. Where the underlying act cannot form the basis
for civil liability, then liability cannot be imposed for
“direct[ing], assist[ing], compensat[ing], or induc[ing]”
someone to engage in that act. See Champion Pro
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Consulting Grp., LL.C v. Impact Sports Football, LL.C,
116 F. Supp. 3d 644, 652, 664 (M.D.N.C. 2015), aff'd
sub nom. Champion Pro Consulting Grp., Inc. v. Im-
pact Sports Football, LI.C, 845 F.3d 104 (4th Cir.
2016) (finding no liability where defendants allegedly
induced another to engage in activity that was, itself,
lawful). See also 54 Causes of Action 2d 603 Cause of
Action for Civil Conspiracy, § 2 (2012). Therefore, sub-
section (c) cannot create joint liability for any Plaintiff
who encourages or assists either the prohibited acts in
subsections (b)(2) and (b)(3), or PETA and ALDF’s
specific acts prohibited in (b)(1) and (b)(5).

E. Severability

No party has spoken to the severability of the Act,
an issue necessarily raised by the challenges. When a
court finds that only part of a law is unconstitutional,
1t may sever the unconstitutional provisions and leave
the valid provisions of the law in place. Leavitt v. Jane
L.,518 U.S. 137, 139-40 (1996). This severability anal-
ysis 1s governed by state law. Id. at 139-40. In North
Carolina, the question of severability turns on
whether provisions of a statute are “so interrelated
and mutually dependent” on others that they “cannot
be enforced without reference to another.” Fulton
Corp. v. Faulkner, 481 S.E.2d 8, 9 (N.C. 1997). The
intent of the state legislature also serves a guiding
principle. Pope v. Easley, 556 S.E.2d 265, 268 (N.C.
2001).

While the existence of a severability clause would
be a “clear statement of legislative intent,” Appeal of
Springmoor, Inc., 498 S.E.2d 177, 184-85 (N.C. 1998),
its presence is not required for this court to find that
the Act can be enforced absent its unconstitutional
provisions. Subsections (b)(1) through (b)(5) of the
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Property Protection Act give a complete account of
what acts “exceed[ ] a person’s authority to enter the
nonpublic areas of another’s premises.” N.C. Gen.
Stat. § 99A-2(b). This disjunctive list of discrete acts
indicates that the legislature intended that each sep-
arate provision be enforceable on its own, if impli-
cated, regardless of the neighboring provisions. As
such, subsections (b)(1), (b)(2), (b)(3), and (b)(5) oper-
ate independently and can be enforced without refer-
ence to another. The court finds, consistent with
North Carolina state law, that the challenged provi-
sions of the Property Protection Act were intended to
be severable and they are not mutually dependent on
one another. The law is severable, and the facially un-
constitutional provisions of subsections (b)(2) and
(b)(3) will be severed from the Act.27

ITI. CONCLUSION

For the reasons set forth above, the court finds
that subsections (b)(1) and (b)(5) of the Property Pro-
tection Act are unconstitutional as applied to Plain-
tiffs and subsections (b)(2) and (b)(3) are unconstitu-
tional both facially and as applied.

IT IS THEREFORE ORDERED that Plaintiffs’
motion for summary judgment (Doc. 98) is GRANTED
IN PART and DENIED IN PART and Defendants’ and
Intervenor’s motions for summary judgment (Docs.
107, 109) are GRANTED IN PART and DENIED IN
PART as follows:

As to N.C. Gen. Stat. §§ 99A-2(b)(1) and (b)(5),
Plaintiffs’ motion for summary judgment based on
their First Amendment challenge (Count I) is

27 This conclusion is consistent with the fact that Plaintiffs did
not challenge other portions of the Act.
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GRANTED and the law is declared unconstitutional
as applied to them in their exercise of speech. Defend-
ants, as well as their officers, agents, employees, at-
torneys, and all other persons in active concert or par-
ticipation with them, are therefore permanently en-
joined from attempting to enforce subsections (b)(1)
and (b)(5) against Plaintiffs in their stated exercise of
speech. Plaintiffs’ motion is otherwise DENIED as to
these subsections. Defendants’ and Intervenor’s mo-
tion for summary judgment is GRANTED as to any
facial challenge to these subsections but is otherwise
DENIED.

As to N.C. Gen. Stat. §§ 99A-2(b)(2) and (b)(3),
Plaintiffs’ motion for summary judgment based on
their First Amendment challenge (Count I) 1is
GRANTED and the law i1s declared unconstitutional
both facially and as applied to them in their exercise
of speech. Subsections (b)(2) and (b)(3) are therefore
struck down as unconstitutional. Defendants, as well
as their officers, agents, employees, attorneys, and all
other persons in active concert or participation with
them, are permanently enjoined from attempting to
enforce subsections (b)(2) and (b)(3) against Plaintiffs.
Defendants’ and Intervenor’s motions for summary
judgment on Plaintiffs’ facial challenge are DENIED.
The parties’ remaining challenges are MOOT.

A judgment in conformance with this Memoran-
dum Opinion and Order will be issued.
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I, Jeffrey S. Kerr, hereby declare as follows:

1. I am authorized to make the following state-
ments on behalf of People for the Ethical Treatment
of Animals, Inc. (“PETA”) and the facts contained in
this declaration are known personally to me and, if
called as a witness, I could and would testify compe-
tently thereto under oath.

2. I serve as the General Counsel to PETA, a
plaintiff in the above-captioned action. I have served
as general counsel to PETA for over 24 years, includ-
ing at present. I am responsible for all legal matters
concerning PETA. I also serve as Assistant Secretary

for PETA.

3. Plaintiff PETA is a Virginia non-stock corpora-
tion and animal protection charity exempt from taxa-
tion pursuant to Section 501(c)(3) of the Internal Rev-
enue Code.

4. PETA is dedicated to protecting animals from
abuse, neglect, and cruelty, and undertakes these ef-
forts through public education, undercover investiga-
tions, research, animal rescue, legislation, special
events, celebrity involvement, protest campaigns, and
lawsuits to enforce laws enacted to protect animals.
See About PETA, peta.org/about-peta (last accessed
Aug. 23, 2019) (“Our Mission Statement”).

5. A central tenet of PETA’s mission is to expose
cruelty to animals, educate the public about such cru-
elty, and encourage people to choose a lifestyle that
does not involve or support abuse, neglect, or exploi-
tation of animals. Id.

6. PETA has a long history of using undercover in-
vestigations in order to expose cruelty to animals.
PETA’s first undercover investigation—the 1981
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investigation of Dr. Edward Taub’s monkey testing la-
boratory in Silver Spring, Maryland—resulted in the
nation’s first arrest and criminal conviction of an ani-
mal experimenter for cruelty to animals. See The Sil-
ver Springs Monkeys: The Case That Launched
PETA, peta.org/issues/animals-used-for-experimenta-
tionisilver-spring-monkeys (last accessed Aug. 23,
2019).

7. PETA has conducted dozens of investigations in
the United States over the past three decades, expos-
ing illegal animal abuse and turning the results of in-
vestigations over to appropriate law enforcement
and/or regulatory authorities as well as using the in-
formation in its public advocacy.

8. PETA continues to conduct these investigations
to expose further illegal conduct on the part of work-
ers and management personnel.

9. PETA has investigators on staff and was pre-
pared to direct them to conduct investigations in
North Carolina before passage of N.C. Gen. Stat. § 99-
A2. PETA is presently prepared to direct individuals
to engage in the restricted speech covered by the stat-
ute if and when it is enjoined.

10. This is because PETA’s mission is furthered by
demonstrating through video evidence that animals
are exploited, including in experiments and consumer
products testing. To build public pressure for change,
it demonstrates these cruelties are occurring on an in-
dustry-wide basis and across the United States. This
requires the ability to access a diverse array of states
and not just a select few.

11. Among the cruel practices PETA’s investiga-
tions highlight are: practices that are actually illegal
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under state cruelty-to-animals statutes, at times re-
sulting in criminal charges filed as a result of PETA’s
Iinvestigations; practices that are exempted from state
cruelty-to-animals statutes but nevertheless violate
Institutional Animal Care and Use Committee
(IACUC)-approved animal care protocols; and prac-
tices that a large and growing percentage of the public
considers to be unethical, though they may currently
be legal. Disseminating these practices to the general
public informs the public and spreads awareness of
conduct that is widely regarded as inhumane and un-
ethical.

12. PETA thus conducts investigations of public
university laboratory facilities at various locations
across the country.

13. During their investigations, investigators ob-
serve and document potential violations. They gather
employment-related documents, including application
forms, employee handbooks, and policy manuals. If a
potential violation is observed, they use hidden re-
cording equipment to document misconduct and viola-
tions of applicable laws and regulations, including un-
sanitary practices, cruelty to animals, pollution, sex-
ual misconduct, labor law violations, and other mat-
ters of public importance—all while performing lawful
tasks assigned by the employer.

14. PETA has conducted previous investigations
in North Carolina and wishes to continue to conduct
such investigations in the future. For instance, one
PETA investigator obtained employment in the ken-
nels of Professional Laboratory and Research Ser-
vices, in North Carolina. Exhibit 1 is a true and cor-
rect copy of PETA’s Animal Times feature story on
Professional Laboratory and Research Services.
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There, in private areas, where animals were kept,
tested on, and treated by staff, the investigator docu-
mented the kennel testing insecticides and other
chemicals on dogs and cats at the behest of Bayer, Eli
Lilly, Novartis, Schering-Plough (now Merck), Ser-
geant’s, Wellmark, and Merial. Through her access to
the non-public areas, the investigator was able to rec-
ord staff abusing animals. PETA filed a complaint
with the USDA and released this information to the
public. See id.; see also Exhibit 2 which is a true and
correct copy of PETA’s complaint to the USDA; and
Exhibit 3, which is a true and correct copy of PETA’s
press release regarding the USDA’s report. The public
pressure this campaign brought to bear resulted in
the facility closing and releasing for adoption nearly
200 dogs and more than 50 cats and the first-ever fel-
ony cruelty indictment against laboratory workers for
their abuse and neglect. Exhibit 4 is a true and correct
copy of PETA’s complaint regarding Professional La-
boratory and Research Services to the district attor-
ney’s office. Exhibit 5 is a true and correct copy of
PETA’s press release announcing the indictments.

15. Another PETA investigator obtained employ-
ment at a North Carolina hog farm that supplied
Smithfield Foods and, while working in non-public ar-
eas, recorded workers dragging pigs by their ears and
snouts, and supervisors describing how they beat ani-
mals. Exhibit 6 is a true and correct copy of PETA’s
Animal Times publication regarding this investiga-
tion. PETA released this video to the public and, as a
direct result of the attention generated by that video,
one of the workers was charged with six counts of cru-
elty to animals. Exhibit 7 is a true and correct copy of
PETA'’s press release announcing the charges.
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16. PETA has similarly conducted undercover in-
vestigations of state-run Facilities in North Carolina.
From 2001-03 PETA conducted investigations of ani-
mal laboratories at the University of North Carolina-
Chapel Hill (“UNC-CH”). Two PETA investigators se-
cured at-will jobs as animal care technicians in the
UNC-CH animal testing laboratories, performing all
of the functions of animal care technicians. In the non-
public areas of the facilities, PETA’s investigators
gathered evidence, including making recordings,
showing that the workers disregarded animal care
protocols and government orders, for instance, cutting
off the heads of rat pups while the pups were still con-
scious, 1n violation of protocol. PETA’s investigators
tried to report these violations to university person-
nel, but other employees in the lab discarded and hid
evidence, and a supervisor instructed one of PETA’s
investigators not to tell him about the violations.
PETA publicized its findings and filed a report with
the National Institutes of Health, which confirmed
PETA’s allegations. Exhibit 8 is a true and correct
copy of PETA’s complaint regarding UNC-CH to the
USDA. Exhibit 9 contains true and correct copies of
PETA’s online publications regarding its UNC-CH in-
vestigations. Exhibit 10 is a true and correct copy of
PETA’s Animal Times publication regarding its UNC-
CH investigations. Exhibit 11 is a true and correct
copy of PETA’s complaint to the Department of Health
and Human Services Office of Laboratory Animal
Welfare.

17. PETA would conduct another undercover in-
vestigation of UNC-CH’ s animal laboratories, in-
structing one of its investigators to secure employ-
ment at the facilities and, if the investigator observes
potentially illegal or unethical conduct there, to record
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activities so that PETA could then evaluate the behav-
ior, expose it, and build public pressure for change.
PETA received a response to a Freedom of Infor-
mation Act request it made to the National Institutes
of Health’s Office of Laboratory Animal Welfare,
which documented noncompliance items for the period
from January 1, 2015 to April 1, 2017. Exhibit 12 is a
true and correct copy of this Freedom of Information
Act response. Based on this and other information it
possesses, PETA would instruct one or more of its in-
vestigators to obtain a position that allowed the inves-
tigator(s) to obtain access to UNC-CH’s animal testing
laboratories.

18. However, PETA fears liability under N.C. Gen.
Stat. § 99A-2. Therefore, because of the chill created
by the statute, PETA has chosen not to undertake this
investigation of UNC-CH laboratories and has been
prevented from engaging in its chosen form of speech
and advocacy.

19. In conducting investigations, PETA instructs
and trains its investigators to act in compliance with
all laws, to carry out all lawful duties assigned to them
by the facility and conduct themselves as a model em-
ployee in doing so, including attending all trainings
and following all employer safety protocols. PETA also
trains its investigators not to do anything that is
harmful to the facility, its operations, its property, or
its employees. PETA, and PETA’s investigators, do
not intend to cause any direct, physical harm to the
facilities that it or they investigate.

20. If one of PETA’s undercover investigators
finds evidence of animal mistreatment or cruelty,
PETA compiles the information regarding such con-
duct and presents it to law enforcement or other
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government enforcement agencies or regulators to re-
quest enforcement of cruelty-to-animals laws and reg-
ulations. PETA directs its undercover investigators to
go to their immediate supervisors with concerns re-
garding animal mistreatment or cruelty, as appropri-
ate.

21. PETA also publishes this truthful information
1ts investigators uncover in the hope and with the in-
tention that such exposés will inform the public re-
garding animal facility practices; result in appropri-
ate governmental action, including citations for envi-
ronmental, labor, and/or health code violations, plant
closures, and/or criminal charges and convictions; and
result in corrective action being taken by the subject
facility. It also encourages other organizations or in-
dividuals to use the information it publishes to sup-
port further advocacy by those organizations or indi-
viduals in behalf of animals. PETA publishes truthful
information about animal facility practices and en-
courages the public to make its own informed deci-
sions as to whether to support such practices; any boy-
cotts of the facility’s cruel products or practices, and
any harm to the facility’s reputation results solely
from the independent judgments of consumers and
the public generally based upon the truthful pub-
lished materials detailing the investigation and its
findings.

22. Nonetheless, because PETA conducts under-
cover investigations that expose illegal, unethical, and
iInhumane conduct, with the knowledge such exposés
could result in boycotts of the facility’s cruel products
or practices and harm to the facility’s reputation,
PETA fears suit under N.C. Gen. Stat. § 99A-2 if it
were to conduct a North Carolina-based undercover
investigation of an animal facility.
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23. PETA remains committed to conducting inves-
tigations of animal facilities in North Carolina be-
cause the state is home to a large number of govern-
ment-operated laboratories, factory farms, and
slaughterhouses.

24. PETA would have continued coordinating such
investigations were it not for the new threat of exem-

plary damages and other civil penalties under N.C.
Gen. Stat. § 99A-2.

25. If N.C. Gen. Stat. § 99-A2 i1s declared uncon-
stitutional, PETA intends to move forward with un-

dercover investigations of North Carolina animal fa-
cilities, including UNC-CH.

In accordance with 28 U.S.C. § 1746 and under
penalty of perjury, I swear that the foregoing is true
and correct.

Executed on August 29, 2019 in Hacketstown, NJ
/s/ Jeffrey S. Kerr
Jeffrey S. Kerr
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I, Mark Walden, hereby declare as follows:
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1. I am authorized to make the following state-
ments on behalf of the Animal Legal Defense Fund
(“ALDF”). The facts contained in this declaration are
known personally to me and, if called as a witness, 1
could and would testify competently thereto under
oath.

2. I am the Chief Programs Officer at ALDF. I
have served in this capacity since 2016. In this role, I
am responsible for overseeing and coordinating
ALDF’s activities across its five programs: Civil Liti-
gation, Criminal Justice, Legislative Affairs, Animal
Law, and Pro Bono. I also coordinate the work of these
programs with ALDF’s executive leadership, Commu-
nications department, and donor and member out-
reach. As such, I am intimately familiar with the neg-
ative effects of laws such as N.C. Gen. Stat. § 99A-2
on ALDF’s advocacy.

3. ALDF 1is a national nonprofit animal protection
organization founded in 1979 that uses education,
public outreach, investigations, legislation, and litiga-
tion to protect the lives and advance the interests of
animals, including those raised for food and experi-
mented upon in laboratories. ALDF is supported by
hundreds of dedicated volunteer attorneys and more
than 200,000 members and supporters nationwide, in-
cluding in North Carolina.

4. ALDF’s ability to fulfill its mission depends
upon having access to first-hand looks inside animal
use industries and institutions nationwide, including
factory farms that produce meat, dairy products, and
eggs, and research facilities that experiment on ani-
mals, to demonstrate that these entities routinely
subject animals to cruelty and neglect. ALDF gets
these first-hand looks through the undercover



139a

investigations, described below, that it and other indi-
viduals and organizations conduct.

5. Undercover investigations allow ALDF and
other organizations to publicly blow the whistle on an-
imal cruelty, pollution, unsafe working conditions,
and other misconduct (whether illegal or immoral),
particularly in large institutional settings holding and
using animals. Through photos, videos, and infor-
mation gained in these investigations, ALDF takes ac-
tion in a number of ways, chiefly by releasing the evi-
dence uncovered to the public and other allied organ-
1zations through media pitches, op-eds, blog posts, e-
blasts, and other similar activities. Exhibit 1 is a true
and correct copy of the blogs and newsletters through
which ALDF publishes evidence from undercover in-
vestigations. ALDF often calls on its audiences to
speak out against the cruelty and misconduct uncov-
ered at investigated entities. See id. (inviting the pub-
lic to take action). ALDF may also alert local prosecu-
tors to any criminal misconduct and work with them
to prosecute criminal wrongdoers.

6. ALDF also broadly uses in its programmatic
work the photos, videos, and information pertaining
to illegal and unethical conduct, gained through un-
dercover investigations, including to develop legisla-
tion, work with prosecutors, educate students, develop
litigation and file regulatory comments/petitions on
behalf of animals, and serve as amicus curiae in oth-
ers’ litigation. Exhibit 2 is a true and correct copy of
ALDF’s website describing its programs. ALDF fur-
ther uses this material to encourage legislative and
industry reform, to educate the public, and to effectu-
ate changes in corporate policies and supply chains.
Id. ALDF likewise empowers peer organizations to
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use materials gained through ALDF’s investigations
in those organizations’ work and advocacy.

7. ALDF’s mission requires the ability to gather
evidence and information about animal use industries
and institutions nationwide, in a variety of states, ra-
ther than in a select few. Indeed, because access to
truthful information about the conditions and prac-
tices inside facilities that exploit animals is so vital to
ALDF fulfilling its mission, ALDF retains investiga-
tors to conduct undercover investigations at such fa-
cilities around the country. For example, in 2015
ALDF conducted an undercover investigation at a
Texas-based chicken slaughter plant operated by Ty-
son Foods that showed widespread misconduct. This
investigation resulted in a media exposé and four sep-
arate legal complaints. Exhibit 3 is a true and correct
copy of ALDF’s press releases and blogs discussing the
results of this investigation. Exhibit 4 is a true and
correct copy of the legal complaints ALDF submitted
to various government agencies as a result of its in-
vestigation. In 2016, ALDF conducted an undercover
investigation of a Nebraska-based pig breeding facil-
1ty supplying Hormel Foods, revealing egregious cru-
elty to and neglect of pigs. Exhibit 5 is a true and cor-
rect copy of ALDF’s press release discussing the re-
sults of this investigation. ALDF continues to conduct
employment-based undercover investigations in other
states but is chilled from doing so in North Carolina
because of the Anti-Sunshine Law.

8. In 2016, when the Anti-Sunshine Law was
passed, ALDF was preparing to conduct similar em-
ployment-based undercover investigations at facilities
in North Carolina, including by recruiting investiga-
tors and developing a list of targets. Specifically,
ALDF spent $5,550 to recruit an investigator through
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radio ads and collected job applications for potential
investigators. Exhibit 6 is a true and correct copy of
the receipts from ALDF’s radio ads soliciting applica-
tions from potential investigators. ALDF developed
target lists for a broad array of industries, including
slaughterhouses, hatcheries, and animal research fa-
cilities. Exhibit 7 is a true and correct copy of lists
ALDF created. On ALDF’s list of potential targets
were state-owned facilities including hospitals and
universities that engage in animal testing. ALDF’s
preparations for its investigations, however, were
thwarted when the Anti-Sunshine Law passed.

9. Tactics ALDF has employed in its undercover
investigations, and that it would use in North Caro-
lina, if not for the Anti-Sunshine Law, include individ-
uals obtaining employment with an entity that ALDF
believes 1s engaged in the unethical or illegal treat-
ment of animals. In non-public areas of a facility, the
investigator gathers information (chiefly by making
notes of things they see) and/or makes audio or visual
recordings regarding the facility’s conduct, including
its treatment of animals, treatment of workers and po-
tential for environmental contamination.

10. During their investigations, investigators typ-
ically wear a minute camera, operated with little to no
effort, with which they record what they observe and
document any illegal and unethical conduct as they
perform their job duties. Consistent with what is al-
lowed under state law, ALDF’s investigators may also
leave recording devices unattended to capture images
and sound over a longer duration, such as to document
the severity of repetitive pathological stereotyped be-
haviors in captive wild animals, or the length of time
for which a sick or injured animal goes without veter-
Inary care.
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11. Investigators retained by ALDF are instructed
to carry out all tasks they are lawfully instructed to
perform in good faith and to follow all applicable
safety and biosecurity protocols. Likewise, the inves-
tigators receive all of the training provided to other
employees and are transparent about their relevant
work experience and knowledge, only omitting their
Investigatory goals.

12. ALDF continues to have the capacity and de-
sire to use the employment-based investigative model
described above to conduct undercover investigations
in North Carolina. In the years before the Anti-Sun-
shine Law was passed, ALDF had conducted numer-
ous undercover investigations at captive wildlife facil-
ities within the state. Exhibit 8 is a true and correct
copy of ALDF’s online case updates and legal docu-
ments describing these investigations. As described
above, ALDF has taken steps to recruit investigators
in North Carolina and also has relationships with in-
vestigative firms there. North Carolina is also home
to specific research facilities that ALDF wishes to in-
vestigate, including the public facilities identified in
the target lists ALDF created in 2015. See Exhibit 7.
ALDF also has a long-standing interest in investigat-
ing pig factory farms in the state, specifically, because
North Carolina is notorious for its concentration of
such facilities and the significant negative effects they
have on animal welfare and the local environment.

13. ALDF’s investigations, including the investi-
gations 1t would seek to conduct in North Carolina,
are aimed at gaining an unvarnished look at what
goes on inside facilities that confine and use animals.
In seeking to document and publicly expose illegal,
unethical, and inhumane practices, ALDF conducts
investigations knowing full well that they are likely to
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result in warranted negative effects for the investi-
gated facility, including consumer boycotts; food
safety recalls; facility closures; citations for environ-
mental, labor, or health code violations; and criminal
convictions. Exposing illegal and cruel conduct thus
often results in economic damage to the facility’s op-
erations and business interests, including to its corpo-
rate customers and other business affiliates. See, e.g.,
Glynn T. Tonsor & Nicole J. Olynk, Kan. State Univ.,
U.S. Meat Demand: The Influence of Animal Welfare
Media Coverage (2010), available at http:/www.ag-
manager.info/livestock-meat/us-meat-demand-influ-
ence-animal-welfare-media-coverage.

14. Because ALDF engages in undercover investi-
gations intending that the resulting exposés have
warranted damage to the facility’s reputation and
business interests, ALDF fears liability under N.C.
Gen. Stat. § 99A-2, if it were to conduct an undercover
investigation of a facility in North Carolina. This is
the case even though ALDF does everything in its
power, as described above, to ensure that investiga-
tors sent on its behalf follow all applicable protocols
and rules, and that the only damage caused is the eco-
nomic consequences which flow from public and gov-
ernment scrutiny of the conditions and practices the
investigator documents.

15. If N.C. Gen. Stat. § 99A-2 is declared uncon-
stitutional, ALDF will follow through with its plans to
conduct and publicize an undercover investigation in
North Carolina. After other similar state laws have
been struck down in other states, such as in Utah and
Iowa, ALDF has wasted no time in planning under-
cover investigations at facilities in those states.
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16. In thwarting its and others’ investigations,
such as those of fellow Plaintiff PETA—on which
ALDF also relies for its advocacy— North Carolina’s
Anti-Sunshine Law is impeding and impairing
ALDF’s core mission of improving the lives and ad-
vancing the interests of animals through the legal sys-
tem, by diminishing the supply of investigations that
support ALDF’s advocacy and preventing the public
spread of imagery and information that protects the
lives and advances the interests of animals.

I declare under penalty of perjury that the forego-
ing is true and correct.

Executed this 26th day of August, 2019

/s/ Mark Walden
Mark Walden
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH

CAROLINA

GREENSBORO DIVISION

PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS,
INC.; CENTER FOR FOOD
SAFETY; ANIMAL LEGAL
DEFENSE FUND; FARM
SANCTUARY; FOOD & WA-
TER WATCH; GOVERN-
MENT  ACCOUNTABILITY
PROJECT; FARM FORWARD;
AND AMERICAN SOCIETY
FOR THE PREVENTION OF
CRUELTY TO ANIMALS,
Plaintiffs,

V.

Josh STEIN, in his official ca-
pacity as Attorney General of
North Carolina, and CAROL
FOLT, in her official capacity
as Chancellor of the University
of North Carolina-Chapel Hill,
Defendants,

and

NORTH CAROLINA FARM
BUREAU FEDERATION,
INC.,

Intervenor.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Case No. 1:16-
CV-25

DECLARA-
TION OF
DAISY
FREUND,
SENIOR DI-
RECTOR OF
FARM ANI-
MAL WEL-
FARE OF
AMERICAN
SOCIETY FOR
THE PRVEN-
TION OF CRU-
ELTY TO ANI-
MALS IN SUP-
PORT OF
PLAINTIFFS
MOTION FOR
SUMMARY
JUDGMENT

I, Daisy Freund, hereby declare as follows:
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1. I am the Senior Director of Farm Animal Wel-
fare at American Society for the Prevention of Cruelty
to Animals (“ASPCA”) and I have held this position
since 2019. I joined the ASPCA in 2012 and was pro-
moted to Senior Manager in 2014. I was promoted to
Director of Farm Animal Welfare in 2017.

2. I am authorized to make the following state-
ments on behalf of ASPCA, which are also based on
my personal knowledge. If called to testify, I would
testify competently under oath to the facts stated in
this declaration.

3. ASPCA 1s a not-for-profit corporation whose
mission is to provide an effective means for the pre-
vention of cruelty to animals throughout the United
States. ASPCA is the nation’s oldest humane organi-
zation and is currently one of the largest, with roughly
5 million supporters nationwide, including over
179,000 in North Carolina.

4. ASPCA focuses its work on two key issues: (1)
Preventing Animal Cruelty, and (2) Preventing Ani-
mal Homelessness.

5. ASPCA’s work to prevent animal cruelty en-
compasses a range of animal issues including advocat-
ing against: dogfighting; animal hoarding; horse
slaughter; and concentrated animal feeding opera-
tions, also known as factory farms and slaughter-
houses, where large number of animals such as pigs,
chickens, or cows are raised in intensive confinement.

6. To achieve its goal of preventing animal cruelty
in these contexts, ASPCA advocates for assistance for
these animals by highlighting their conditions includ-
ing through (a) publishing photographs and videos
(which appear in its own magazine among other
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publications), (b) putting out reports, and (c) creating
website content.

7. For example, in regards to farm animal welfare,
many Americans are unaware of how large-scale in-
dustrial farms treat the animals they raise. ASPCA is
engaging in a multifaceted campaign to increase con-
sumer understanding about the inhumane conditions
at these facilities, inform consumers about the differ-
ences between conventionally raised and higher wel-
fare animal products, and encourage consumers to de-
mand more humane standards so that companies will
eliminate some of the worst farming practices. ASPCA
believes that consumers must know the conditions un-
der which their food is produced in order to make in-
formed purchasing decisions.

8. Because industrial animal agriculture is a
highly secretive industry, including using tools such
as Ag-Gag laws to suppress communications about its
practices, and the facilities themselves are largely
concealed from public view, the ASPCA’s efforts to ed-
ucate the public rely on information, photographs, and
videos taken by employment-based undercover inves-
tigators. In particular, ASPCA has relied on infor-
mation provided by animal welfare organizations like
Plaintiffs People for the Ethical Treatment of Animals
(“PETA”) and Animal Legal Defense Fund (“ALDF”)
that gather information through undercover investi-
gators.

9. The following are examples of where ASPCA
has highlighted undercover investigations performed
by animal welfare groups and/or the information de-
rived from those investigations to promote farm ani-
mal welfare:
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a. ASPCA’s Truth About Chicken Campaign,
which works to improve the lives of chickens raised for
meat, frequently highlights the results of undercover
investigations by animal welfare groups to increase
consumer awareness of the conditions in which chick-
ens are raised. For instance, Exhibit 1 is a true and
correct copy of an ASPCA blog describing the cam-
paign. It highlights a CNN report of footage from a
Compassion Over Killing (“COK”) investigation on a
chicken factory farm that supplies Pilgrim’s Pride—
the second-largest chicken producer in the world. A
COK investigator interned at the farm in order to
video the non-public areas where farm employees
were burying chickens alive. The blog links to an ex-
cerpt of COK’s footage and informs readers that the
food system does not have to be as depicted in the
video, urging the chicken industry to improve the lives
of animals.

b. Similarly, Exhibit 2 is a true and correct copy of
an ASPCA press release opposing the Anti-Sunshine
Law before its passage. The press release points read-
ers to footage reported by ABC 11 Raleigh of a COK
investigation in a North Carolina chicken slaughter-
house. COK investigators were hired as employees at
the slaughterhouse so they could video non-public ar-
eas revealing the treatment of the birds, including live
birds thrown across the room. ASPCA highlighted the
report by ABC 11 to illustrate the harmful impact of
the proposed Anti-Sunshine Law, which would pre-
vent this kind of information from reaching ASPCA
and the public, as investigators would fear liability
under the statute. ASPCA encouraged the public to
contact the Governor using ASPCA pre-drafted mes-
sages or to draft their own.
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10. In addition to undercover investigations per-
formed by animal welfare groups, ASPCA has relied
on information uncovered by employee whistleblowers
to inform i1ts members, the public, and the government
about the inhumane treatment of farm animals in in-
dustrial animal agriculture.

11. For example, Exhibit 3 is a true and correct
copy of a Letter to U.S. Department of Agriculture
(“USDA”) Secretary Sonny Perdue sent by ASPCA
among others. The letter includes affidavits from em-
ployee whistleblowers of USDA who worked as inspec-
tors at slaughter plants. The letter opposes the pro-
posed expansion of the high-speed pig slaughter pro-
gram. ASPCA believed the proposed rule change
would present a number of food safety, animal wel-
fare, and worker safety concerns. The affidavits of the
USDA whistleblowers—who worked with Plaintiff
Government Accountability Project to anonymously
come forward with their information—verify these
concerns by providing statements regarding animal
welfare and food safety concerns they witnessed at
slaughter plants operating under the high-speed
slaughter program. This includes instances where
they witnessed plant employees attempting to sneak
condemned carcasses past the USDA inspector after
they turned away.

12. ASPCA also utilizes information obtained
through undercover investigations by animal welfare
groups to corroborate the stories of employee whistle-
blowers.

13. For example, the same letter, Exhibit 3, high-
lights a COK investigation of a slaughter plant that
verified, through video recorded by a hidden camera,
the inherent food safety and animal welfare concerns
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caused by increased line speeds. This included video
of pigs slaughtered alive at a Hormel facility.

14. In addition to the above, ASPCA also regularly
assists with investigations and prosecutions of animal
neglect and cruelty. These investigations can be initi-
ated because of, or rely heavily upon evidence of un-
lawful practices exposed by employee whistleblowers.
Through these efforts, ASPCA has revealed illegal
conduct at commercial dog breeders, pet stores, and
animal sanctuaries and rescues that was otherwise
hidden from public view.

15. ASPCA would like to continue to rely on infor-
mation obtained from employee whistleblowers and
undercover investigations in its advocacy.

16. Plaintiffs PETA and ALDF would share the in-
formation their investigations produce with ASPCA
and the general public, but ASPCA is aware that since
the passage of the Anti-Sunshine Law, they have
ceased to conduct such investigations in North Caro-
lina due to the fear of being liable under the statute.

17. As advocacy groups, including PETA and
ALDF, have ceased to perform investigations due to
their fear of liability under the Anti-Sunshine Law,
the statute has had and will continue to have a sub-
stantial impact on ASPCA’s ability to bring attention
to and prevent animal cruelty in North Carolina.

18. This has and will continue to prevent ASPCA
from producing photographs, videos, magazines, re-
ports, and websites that contain information from un-
dercover investigations in North Carolina.

19. Further still, ASPCA fears direct liability un-
der the Anti-Sunshine Law. ASPCA has in the past
funded employment-based undercover investigations.



151a

For instance, ASPCA provided grant funding for the
investigation performed by COK discussed above in §
9(a). Since the passage of the Anti-Sunshine Law,
ASPCA has ceased to fund such investigations in
North Carolina due to its fear of being held liable un-
der the statute, and will not consider such funding as
long as the law 1s in place.

I declare under penalty of perjury that the forego-
ing is true and correct.

Executed in Hudson, New York, on August 29,
2019

/s/ Daisy Freund
Daisy Freund
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH

CAROLINA

GREENSBORO DIVISION

PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS,
INC.; CENTER FOR FOOD
SAFETY; ANIMAL LEGAL
DEFENSE FUND; FARM
SANCTUARY; FOOD & WA-
TER WATCH; GOVERN-
MENT  ACCOUNTABILITY
PROJECT; FARM FORWARD;
AND AMERICAN SOCIETY
FOR THE PREVENTION OF
CRUELTY TO ANIMALS,
Plaintiffs,

V.

Josh STEIN, in his official ca-
pacity as Attorney General of
North Carolina, and CAROL
FOLT, in her official capacity
as Chancellor of the University
of North Carolina-Chapel Hill,
Defendants,

and

NORTH CAROLINA FARM
BUREAU FEDERATION,
INC.,

Intervenor.
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Case No. 1:16-
CV-25

DECLARA-
TION OF
AMANDA
HITT, DIREC-
TOR OF PUB-
LIC HEALTH
& THE FOOD
INTEGRITY
CAMPAIGN
OF GOVERN-
MENT AC-
COUNTABIL-
ITY PROJECT
IN SUPPORT
OF PLAIN-
TIFFS MO-
TION FOR
SUMMARY
JUDGMENT

I, Amanda Hitt, hereby declare as follows:
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1. I am the Director of Public Health & the Food
Integrity Campaign of Government Accountability
Project (“GAP”). I have held this position since 2009
and prior to that I served as GAP’s Public Health As-
sociate since 2008.

2. I am authorized to make the following state-
ments on behalf of GAP, which are also based on my
personal knowledge. If called to testify, I would testify
competently under oath to the facts stated in this dec-
laration.

3. GAP is an independent, non-partisan, and non-
profit organization that promotes corporate and gov-
ernment accountability by protecting whistleblowers
and advancing occupational free speech. GAP has over
9,000 donor members nationwide, including hundreds
in North Carolina.

4. GAP defines a “whistleblower” as any private or
public sector employee who discloses information that
they reasonably believe is evidence of illegality, gross
waste or fraud, mismanagement, abuse of power, gen-
eral wrongdoing, or a substantial and specific danger
to public health and safety. Typically, whistleblowers
speak out to parties that can influence and rectify the
situation. These parties include the media, organiza-
tional managers, hotlines, or legislative and Congres-
sional members or staff. GAP offers whistleblowers le-
gal assistance where disclosures affect the public in-
terest and utilizes its advocacy to help whistleblowers
win their case in the court of public opinion.

5. GAP’s Public Health program empowers whis-
tleblowers to protect the public from dangerous drugs,
medical devices, environmental contaminants, and
threats to food integrity. The Public Health team ad-
vocates for strong legal and regulatory protections for
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truth-tellers, presents whistleblowers’ disclosures to
the government and the public, and vigorously de-
fends whistleblowers against retaliation.

6. GAP’s Food Integrity Campaign is part of its
Public Health program and was created to expose
wrongdoing in industrial agriculture. The campaign
seeks to help consumers make informed decisions that
benefit their families, animals, workers, and the envi-
ronment.

7. To accomplish its mission, GAP advances its
programs by: (a) maintaining a blog; (b) producing
news articles, press releases, and reports; and (c) dis-
tributing fact sheets and action alerts to its members
and the general public.

8. GAP’s advocacy extensively relies on and relays
the important evidence that whistleblowers have pro-
vided about public and private employers’ unethical or
1llegal activities. GAP also relies on and utilizes the
information obtained by undercover investigations
conducted by news organizations and advocacy
groups, like those conducted by Plaintiffs People for
the Ethical Treatment of Animals (“PETA”) and Ani-
mal Legal Defense Fund (“ALDF”), to further its ad-
vocacy and to corroborate whistleblowers’ stories.

9. The following are examples where GAP has
highlighted information uncovered by employee whis-
tleblowers in its advocacy:

a. In 1991, whistleblowers at the grocery chain
Food Lion began reporting to GAP concerns that the
chain was contributing to a number of food safety con-
cerns out of public view. These accounts included in-
stances where the whistleblowers witnessed other em-
ployees grinding spoiled and expired meat into
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sausage, removing expiration dates from products,
and overlooking rodent and bug infestations. GAP
took 19 of these whistleblowers to ABC News, which
then had its own reporters use insiders to substanti-
ate the allegations. The employees GAP represented
only shared this information because of GAP’s vow to
hold their identities in the strictest confidence, as they
feared retaliation. This resulted in a 10-year legal bat-
tle with Food Lion to keep the identities confidential.
GAP ultimately prevailed. Exhibit 1 is a true and cor-
rect copy of GAP’s newsletter explaining the North
Carolina Anti-Sunshine Law’s impact on our work.
The newsletter highlights the story of these whistle-
blowers and the resulting undercover investigation by
ABC News that corroborated their story, as examples
of activities that could subject the individuals in-
volved to liability under the Anti-Sunshine Law.

b. Mary Willingham, an academic counselor for
student athletes at the University of North Carolina
Chapel Hill, twice disclosed to the public academic
fraud at the university. First, in 2012, after failed ef-
forts to address the fraud internally, Mary Willing-
ham disclosed to the public that certain athletes were
enrolled in non-existent classes (“paper classes”). Sec-
ond, in 2014, after her internal efforts failed again,
Mary Willingham disclosed to the public figures show-
ing that some of the university’s athletes could not ad-
equately read. GAP identified her case and advocated
on her behalf. Exhibit 2 is a true and correct copy of
GAP’s letter to the Chancellor of the University of
North Carolina Chapel Hill regarding the treatment
of Mary Willingham. GAP expressed support for Mary
Willingham and the importance of the non-public in-
formation she disclosed, as well as disappointment
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that the university had dismissed her concerns and
sought to publicly undermine her.

c. In 2010, GAP helped Dr. Dean Wyatt prepare
his testimony to the House Committee on Oversight
and Government Reform where he disclosed infor-
mation about animal welfare violations at industrial
farm facilities he had inspected as a U.S. Department
of Agriculture inspector. These disclosures were sub-
stantiated by the Humane Society of the United
States who had investigators obtain employment at
these facilities in order to access the nonpublic areas
and take video recording of the conditions Dr. Wyatt
described. GAP utilized the video in its support of Dr.
Wyatt and continues to highlight his disclosure and
the investigation on its website in furtherance of it ad-
vocacy.28

10. GAP’s work, including in its Public Health pro-
gram and Food Integrity Campaign, would be greatly
enhanced by information obtained from employee
whistleblowers and undercover investigations in
North Carolina. Indeed, GAP is currently supporting
the work of two North Carolina based organizations
who would benefit from the type of information PETA
and ALDF’s investigations produce.

11. Further still, multiple news organizations
have reached out to GAP to highlight concerns of
whistleblowers, but have expressly said they will not
presently work with GAP on stories about whistle-
blowers in North Carolina.

28 GAP, Whistleblower Profile: Dean Wyatt,
https://www.foodwhistleblower.org/profile/dean-wy-
att/.
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12. T am aware that advocacy groups, including
Plaintiffs PETA and ALDF, would share the infor-
mation their North Carolina investigations produce
with GAP, and the general public, but since the pas-
sage of the Anti-Sunshine Law, they have ceased to
conduct such investigations in North Carolina due to
the fear of being liable under the statute.

13. As these investigations and the other work de-
scribed above has stopped due to the fear of liability
under the Anti-Sunshine Law, the statute has had
and will continue to have a substantial impact on
GAP’s ability to bring attention to issues relevant to
1ts mission and substantiate the claims of the whistle-
blowers it represents.

14. This has and will continue to prevent GAP’s
advocacy, including from producing content for its
blog, news articles, press releases, reports, fact sheets
and action alerts that contain information from em-
ployee whistleblowers and undercover investigations
in North Carolina. Thus, the Anti-Sunshine Law pre-
vents GAP from engaging in its desired speech.

I declare under penalty of perjury that the forego-
ing 1s true and correct.

Executed in Washington, DC on August 28, 2019

/s/ Amanda Hitt
Amanda Hitt
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APPENDIX E

N.C. Gen. Stat § 99A-2

§ 99A-2. Recovery of damages for exceeding the scope
of authorized access to property

Effective: January 1, 2016

(a) Any person who intentionally gains access to
the nonpublic areas of another’s premises and en-
gages In an act that exceeds the person’s authority to
enter those areas is liable to the owner or operator of
the premises for any damages sustained. For the pur-
poses of this section, “nonpublic areas” shall mean
those areas not accessible to or not intended to be ac-
cessed by the general public.

(b) For the purposes of this section, an act that ex-
ceeds a person’s authority to enter the nonpublic areas
of another’s premises is any of the following:

(1) An employee who enters the nonpublic areas of
an employer’s premises for a reason other than a bona
fide intent of seeking or holding employment or doing
business with the employer and thereafter without
authorization captures or removes the employer’s
data, paper, records, or any other documents and uses
the information to breach the person’s duty of loyalty
to the employer.

(2) An employee who intentionally enters the non-
public areas of an employer’s premises for a reason
other than a bona fide intent of seeking or holding em-
ployment or doing business with the employer and
thereafter without authorization records images or
sound occurring within an employer’s premises and
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uses the recording to breach the person’s duty of loy-
alty to the employer.

(3) Knowingly or intentionally placing on the em-
ployer’s premises an unattended camera or electronic
surveillance device and using that device to record im-
ages or data.

(4) Conspiring in organized retail theft, as defined
in Article 16A of Chapter 14 of the General Statutes.

(5) An act that substantially interferes with the
ownership or possession of real property.

(c) Any person who intentionally directs, assists,
compensates, or induces another person to violate this
section shall be jointly liable.

(d) A court may award to a party who prevails in
an action brought pursuant to this section one or more
of the following remedies:

(1) Equitable relief.

(2) Compensatory damages as otherwise allowed
by State or federal law.

(3) Costs and fees, including reasonable attorneys’
fees.

(4) Exemplary damages as otherwise allowed by
State or federal law in the amount of five thousand
dollars ($5,000) for each day, or portion thereof, that
a defendant has acted in violation of subsection (a) of
this section.

(e) Nothing in this section shall be construed to
diminish the protections provided to employees under
Article 21 of Chapter 95 or Article 14 of Chapter 126
of the General Statutes, nor may any party who is cov-
ered by these Articles be liable under this section.
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() This section shall not apply to any governmen-
tal agency or law enforcement officer engaged in a
lawful investigation of the premises or the owner or
operator of the premises.

(2) Nothing in this section shall be construed to
limit any other remedy available at common law or
provided by the General Statutes.
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