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QUESTIONS PRESENTED 

 

 

 There are various questions being presented to 
this Court in this Petition for Writ of Certiorari. 

 The first question: 

 The ICCTA Preemption, found in 49 USC § 10501, 
provides that the Surface Transportation Board is 
granted exclusive jurisdiction over all matters tending 
to regulate the movement of trains. Rollins v. Home 
Depot USA provides that jurisdictional arguments are 
not forfeited when not raised at the District Court 
level.1 As such, the first question posed to this Court is 
as follows: 

 Whether the Interstate Commerce Commission 
Termination Act’s granting of exclusive jurisdiction to 
the Surface Transportation Board is a jurisdictional is-
sue, thereby permitting the exception in Rollins to the 
traditional rule that issues not raised at the District 
Court level are forfeited. 

 The second question: 

 The Fifth Circuit’s ruling in Rollins also states 
that issues that are purely legal in nature are not for-
feited when the correlating legal argument is not 
raised at the District Court level.2 Traditionally, mat-
ters pertaining to jurisdiction are purely legal, as they 
are decided by the Courts prior to any presentation of 
evidence to a judge or jury in a hearing on the merits 

 
 1 8 F.4th 393, 398 (5th Cir. 2021). 
 2 8 F.4th 393, 398 (5th Cir. 2021). 
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QUESTIONS PRESENTED – Continued 

 

 

of a case. Additionally, summary judgment rulings are 
reviewed de novo, meaning that the decision is a legal 
decision, as opposed to a manifest error review which 
infers that the decision was factual in nature. As such, 
the second question posed to this Court is as follows: 

 Whether a jurisdictional function of the United 
States Code reviewed de novo after summary judg-
ment constitutes an issue that is purely legal, thereby 
permitting the second exception in Rollins to the tra-
ditional rule that issues not raised at the District 
Court level are forfeited. 

 The third question: 

 This Court in Lujan v. Defenders of Wildlife stated 
that a person has legal standing when they have suf-
fered an injury in fact.3 Given that defendants have the 
procedural tool of filing exceptions based on prema-
turity or lack of procedural capacity, it would follow 
that petitioner would not be forced to either choose to 
defend an exception of prematurity or defend a claim 
that her argument has been forfeited. As such, the 
third question posed to this Court is as follows: 

 Whether an argument is not raised at the District 
Court level is deemed forfeited when the plaintiff had 
no legal standing to bring the subject claim and raise 
the subject argument until the District Court ruled ad-
versely to plaintiff ’s interests. 

 
 3 504 U.S. 555, 560 (1992). 
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QUESTIONS PRESENTED – Continued 

 

 

 The fourth question: 

 Summary Judgment procedure according to Loui-
siana Law provides that the Court must interpret the 
evidence in a light most favorable to the non-movant 
and determine whether a genuine issue of material 
fact exists.4 Conversely, it is the duty of the judge or 
jury during a trial of the merits to access the credibility 
of testimony and evidence and determine the weight to 
be given to said testimony or evidence. As such, the 
fourth question posed to this Court is as follows: 

 Whether it is proper for the District Courts and 
Appellate Courts to access the credibility of witnesses 
and determine the weight of evidence in a summary 
judgment proceeding, rather than assessing whether 
an issue of fact exists. 

 The fifth question: 

 Appellate Courts conduct review of summary 
judgment proceedings using the de novo review pro-
cess. Meaning, the Appellate Court looks at the entire 
presentation of facts, evidence, and law presented to 
the District Court, and determines the outcome based 
on that evidence. Options available to the Appellate 
Court when ruling are to affirm or reverse the decision 
of the District Court or remand the matter for further 

 
 4 Barnett v. Watkins, 970 So.2d 1028, 1033 (La. Ct. App. 1st 
Cir. 2007). 
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QUESTIONS PRESENTED – Continued 

 

 

proceedings. As such, the fifth question posed to this 
Court is as follows: 

 Whether it is proper for the Court of Appeals to 
“affirm a ruling” that never existed. 

 The sixth question: 

 Appellate Courts conduct review of summary 
judgment proceedings using the de novo review pro-
cess. Meaning, the Appellate Court looks at the entire 
presentation of facts, evidence, and law presented to 
the District Court, and determines the outcome based 
on that evidence. That said, simply because an argu-
ment was unopposed does not mean that the issue 
should be disregarded. As such, the sixth question to 
this Court is as follows: 

 Whether it is proper for an Appellate Court to dis-
regard a legal issue when conducting a de novo review 
simply because no argument was made at the District 
Court level. 
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RELATED CASES 

 

 

 Upon information and belief, there are no cases 
directly related to this matter. 
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PETITION FOR WRIT OF CERTIORARI 

 Petitioner Brenda R. Blalock, as plaintiff in an 
action against Union Pacific Railroad Company for 
negligent acts which caused or contributed to the 
death of Petitioner’s deceased husband, Leo H. Blalock, 
respectfully petition for Writ of Certiorari to review the 
judgment of the Fifth Circuit Court of Appeals for the 
United States. 

--------------------------------- ♦ --------------------------------- 
 

OPINIONS BELOW 

 The opinion of the Fifth Circuit Court of Appeals 
for the United States is an unpublished opinion, bear-
ing Case No. 22-30100. The opinion of the United 
States District Court for the Western District of Loui-
siana is unpublished, bearing Case No. 19-cv-1160. 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF JURISDICTION 

 The judgment of the Court of Appeals was entered 
on October 10, 2022. A Petition for Writ of Certiorari 
must be submitted ninety (90) days from the entry of 
judgment by the Appellate Court. Therefore, this sub-
mission is timely. 

 This Court has jurisdiction pursuant to Article III, 
Section II of the United States Constitution. 

--------------------------------- ♦ --------------------------------- 
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RELEVANT CONSTITUTIONAL AND 
STATUTORY PROVISIONS 

U.S. Constitution, Amendment 7 

In Suits at common law, where the value in 
controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, and 
no fact tried by a jury, shall be otherwise re-
examined in any Court of the United States, 
than according to the rules of the common law. 

49 U.S.C. § 10501 

(a)(1) Subject to this chapter, the Board has 
jurisdiction over transportation by rail 
carrier that is – 

(A) only by railroad; or 

(B) by railroad and water, when the transpor-
tation is under common control, manage-
ment, or arrangement for a continuous 
carriage or shipment. 

(2) Jurisdiction under paragraph (1) applies 
only to transportation in the United 
States between a place in – 

 . . .  

(b) The jurisdiction of the Board over – 

(1) transportation by rail carriers, and the 
remedies provided in this part with re-
spect to rates, classifications, rules (in-
cluding car service, interchange, and 
other operating rules), practices, routes, 
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services, and facilities of such carriers; 
and 

(2) the construction, acquisition, operation, 
abandonment, or discontinuance of spur, 
industrial, team, switching, or sidetracks, 
or facilities, even if the tracks are located, 
or intended to be located, entirely in one 
State, 

– is exclusive. Except as otherwise provided 
in this part, the remedies provided under 
this part with respect to regulation of rail 
transportation are exclusive and preempt 
the remedies provided under Federal or 
State law. 

28 U.S.C. § 1447(c) 

(c) A motion to remand the case on the basis 
of any defect other than lack of subject matter 
jurisdiction must be made within 30 days af-
ter the filing of the notice of removal under 
section 1446(a). If at any time before final 
judgment it appears that the district court 
lacks subject matter jurisdiction, the case 
shall be remanded. An order remanding the 
case may require payment of just costs and 
any actual expenses, including attorney fees, 
incurred as a result of the removal. A certified 
copy of the order of remand shall be mailed by 
the clerk to the clerk of the State court. The 
State court may thereupon proceed with such 
case. 
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Louisiana Civil Code Article 2323 

A. In any action for damages where a person 
suffers injury, death, or loss, the degree or per-
centage of fault of all persons causing or con-
tributing to the injury, death, or loss shall be 
determined, regardless of whether the person 
is a party to the action or a nonparty, and re-
gardless of the person’s insolvency, ability to 
pay, immunity by statute, including but not 
limited to the provisions of R.S. 23:1032, or 
that the other person’s identity is not known 
or reasonably ascertainable. If a person suf-
fers injury, death, or loss as the result partly 
of his own negligence and partly as a result of 
the fault of another person or persons, the 
amount of damages recoverable shall be re-
duced in proportion to the degree or percent-
age of negligence attributable to the person 
suffering the injury, death, or loss. 

B. The provisions of Paragraph A shall apply 
to any claim for recovery of damages for in-
jury, death, or loss asserted under any law or 
legal doctrine or theory of liability, regardless 
of the basis of liability. 

C. Notwithstanding the provisions of Para-
graphs A and B, if a person suffers injury, 
death, or loss as a result partly of his own neg-
ligence and partly as a result of the fault of an 
intentional tortfeasor, his claim for recovery of 
damages shall not be reduced. 

--------------------------------- ♦ --------------------------------- 
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STATEMENT OF THE CASE 

 This claim arises from the interference of a Union 
Pacific Railroad Co. (hereinafter “UPRR”) train-car in 
the transportation of Leo Blalock, deceased husband of 
petitioner, to an emergency medical provider, which re-
sulted in or contributed to his death and/or a lost 
chance of survival. 

 Plaintiff-appellant, Brenda R. Blalock – wife of the 
decedent, filed her Petition on August 16, 2019, in the 
12th Judicial District Court of Louisiana, Parish of 
Avoyelles. 

 The petition alleges that decedent, Leo Horace 
Blalock, had a medical emergency and was being 
transported via ambulance from his home to a nearby 
hospital, Bunkie General Hospital. At some point, the 
decision was made that plaintiff needed to be trans-
ported to a different hospital, Rapides Regional Medi-
cal. The ambulance was to continue to Bunkie Hospital 
so that the decedent could be airlifted to Rapides. That 
said, while plaintiff was being transported to Bunkie 
Hospital, the ambulance came upon the UPRR train 
that had stopped in an intersection thereby preventing 
the ambulance from continuing along its path. Contact 
was made with the operators of the train that a medi-
cal emergency existed, and, therefore, the train needed 
to be broken to allow the ambulance to pass and 
transport the decedent to the hospital. However, upon 
contact, employees of UPRR, defendant-appellee, ad-
vised that they were “resting” and, therefore, would 
not split the train and allow the ambulance to pass 
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through. UPRR’s failure to “recognize the obvious need 
of an individual in an ambulance traveling to a hospi-
tal for emergency medical treatment” and “callous in-
difference to the suffering of another human being by 
failing to move the train and/or make a break in the 
train to allow passage to obtain critical emergency 
medical treatment” resulted in the untimely and un-
fortunate death of the decedent. It should be noted that 
the train blocked all road crossings in Bunkie for ap-
proximately seven (7) hours, which is absurd and neg-
ligent in its own right. 

 Defendants contend that the UPRR employees 
took swift action to break the train and allow passage 
and that had they timely split the train and allowed 
passage, decedent would have suffered the same unfor-
tunate fate. While that question of fact is not squarely 
before this Court on appeal, it is relevant to support 
plaintiff ’s contention that further proceedings are re-
quired at the district court level. 

 In the District Court, defendant, UPRR, filed a mo-
tion for summary judgment arguing two points: 1) 
plaintiff ’s claims were preempted under the ICCTA 
and 2) no genuine issue of material fact regarding cau-
sation of death existed. Both parties submitted memo-
randums for a summary judgment hearing, however, 
on February 1, 2022, the district court ruled, absent a 
hearing, that all of plaintiff ’s claims were preempted 
according to the preemptive power of the ICCTA. 
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 On February 25, 2022, plaintiff filed her notice of 
appeal in the Western District of Louisiana, and sub-
sequently filed the necessary briefs. 

 On Appeal, the Fifth Circuit declined to review the 
issues pertaining to ICCTA preemption and constitu-
tional violations, citing Rollins in their ruling that 
these arguments were not raised in the District Court 
and are, therefore, forfeited. However, the Appellate 
Court, instead of simply affirming the District Court’s 
ruling of ICCTA preemption, decided to also rule that 
there was no genuine issue of material fact regarding 
causation and “affirmed” the District Court’s granting 
of the summary judgment. 

 It is of significant note that the District Court re-
fused to address the issues pertaining to causation and 
simply dismissed plaintiff ’s claims as preempted un-
der the ICCTA. On appeal, the appellate court refused 
to address the issues relating to ICCTA preemption 
stating that said claims were forfeited and decided to 
rule that no genuine issue of material fact existed re-
garding causation, and “affirmed” the District Court’s 
ruling in that regard. 

 It is unclear to undersigned counsel how the Ap-
pellate Court can affirm the District Court’s finding of 
no genuine issue of material fact when the District 
Court made no such finding in their reasons for judg-
ment. 

 Now, petitioners request that this Court reverse 
the decision of the Appellate Court and remand this 
case to the District Court for further proceedings, as 
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the ruling affirmed by the Appellate Court was never 
made by the District Court. Further, the arguments 
made by Brenda Blalock pertaining to ICCTA preemp-
tion and constitutional violations on appeal were not 
forfeited according to Rollins and Lujan. 

--------------------------------- ♦ --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

 This case presents the Court the opportunity to 
confirm and protect various rights of the citizens of the 
United States of America. First and foremost, the right 
granted and protected by the 7th Amendment – the 
right to a jury trial – is at stake in these proceedings. 
Second, this Court has the opportunity to protect the 
rights of the American citizen in that jurisdictional 
questions are never forfeited, and, in addition, that 
Courts are under a continuing duty to address juris-
dictional questions regardless of the stage of the pro-
ceeding and regardless of whether said jurisdictional 
question has been raised by any party at any time. 

 Lastly, the issue of ICCTA preemption is of signif-
icant importance to this Court and this Country for 
multiple reasons. The issue of ICCTA preemption is 
not only relevant to the rights of the individual citizen 
but also relevant to the foundation of the United States 
– the protection of each State’s rights. The issue of 
ICCTA preemption is of such importance that the 
Attorney Generals of 18 states and the District of Co-
lumbia recently petitioned this Court seeking to re-
store the rights of state and local governments 
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pertaining to the regulation of trains and their block-
ing roadways. 

 Considering the vast network of railroads and in-
tegration of the railway system through this Country, 
this Court must take up the issues presented herein 
and correct the Appellate Court’s error. 

 
I. ICCTA preemption is a jurisdictional 

issue. 

 The Appellate Court stated that it is “well-settled 
that ‘the scope of appellate review on a summary judg-
ment order is limited to matters presented to the dis-
trict court. Kellan v. Majesco Software, Inc., 407 F.3d 
332, 339 (5th Cir. 2005).’ ”5 The appellate court goes on 
to state, “[a]s a result, we hold that Brenda forfeited 
these arguments. Rollins v. Home Depot USA, 8 F.4th 
393, 397 (5th Cir. 2021).”6 

 The allegedly forfeited arguments of Brenda 
Blalock are: (1) her negligence claims are not 
preempted under the ICCTA, (2) she was entitled to an 
evidentiary hearing prior to summary judgment, and 
(3) that the ICCTA violates her Seventh Amendment 
right to a trial by jury. 

 While the Appellate Court’s ruling appears to sug-
gest that any argument not made at the district court 
level is forfeited, the same Court’s opinion in Rollins 
upholds multiple exceptions to the general rule that 

 
 5 See App. 1. 
 6 See App. 1. 
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arguments not raised at the district court level are for-
feited. 

 The Fifth Circuit in Rollins stated, “[j]urisdic-
tional arguments are one obvious exception. ‘[S]ubject-
matter jurisdiction, because it involves a court’s power 
to hear a case, can never be forfeited or waived.’ ”7 

 The issue of Interstate Commerce Commission 
Termination Act (hereinafter “ICCTA”) preemption is 
an issue of jurisdiction. 

 49 U.S.C. § 10501(a)(1) reads as follows, “Subject 
to this chapter, the Board has jurisdiction over trans-
portation by rail carrier that is . . . ” and so on. 49 
U.S.C. § 10501(b) states: 

 The jurisdiction of the Board over – 

(1) transportation by rail carriers, and the 
remedies provided in this part with respect to 
rates, classifications, rules (including car ser-
vice, interchange, and other operating rules), 
practices, routes, services, and facilities of 
such carriers; and 

(2) the construction, acquisition, operation, 
abandonment, or discontinuance of spur, in-
dustrial, team, switching, or sidetracks, or 
facilities, even if the tracks are located, or 
intended to be located, entirely in one State, 

– is exclusive. Except as otherwise provided 
in this part, the remedies provided under this 

 
 7 Rollins v. Home Depot USA, 8 F.4th 393, 398 (5th Cir. 
2021). 
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part with respect to regulation of rail trans-
portation are exclusive and preempt the rem-
edies provided under Federal or State law. 

 As defined in Rollins, subject-matter jurisdiction 
involves a court’s power to hear a case. The ICCTA 
preemption – granting exclusive jurisdiction of rail car 
regulation to the Surface Transportation Board (here-
inafter “STB”) – is an issue of whether a traditional 
state or federal trial or appellate court has the power 
to hear a case. Furthermore, 28 U.S.C. § 1447(c) pro-
vides guidance in this case and in providing that 
subject matter jurisdiction may be challenged at any 
point prior to final judgment. Additionally, the afore-
mentioned section places the burden on the court to 
remand any case in which it appears subject matter 
jurisdiction does not exist. As such, it is irrelevant 
whether petitioner herein raised the issue of ICCTA 
preemption – “jurisdiction” – or not, as the courts also 
share the burden to properly enforce the jurisdictional 
statutes and rules of the United States. 

 Considering that ICCTA preemption is a jurisdic-
tional function of the US Code, an argument pertain-
ing to the validity of ICCTA preemption – i.e., whether 
the District Court has jurisdiction versus the Surface 
Transportation Board – is an argument that is not 
forfeited when not raised at the District Court level 
according to the Fifth Circuits explanation in Rollins. 
Therefore, the ruling of the Fifth Circuit that peti-
tioner’s arguments pertaining to ICCTA preemption 
were forfeited should be reversed and this matter 
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should be remanded for further proceedings regarding 
ICCTA preemption and jurisdictional authority. 

 
II. ICCTA preemption is a purely legal issue. 

 The Fifth Circuit in Rollins also provided that an 
issue may be raised for the first time on appeal if the 
issue “is a purely legal matter and failure to consider 
the issue will result in a miscarriage of justice.”8 

 The Fifth Circuit’s refusal to address the argu-
ments of Brenda Blalock arising under the ICCTA’s ju-
risdictional preemption have resulted in a miscarriage 
of justice, as Brenda Blalock will have been prevented 
from properly utilizing the judicial process. Further-
more, the court in Rollins stated, “nothing prevented 
Rollins from alleging a fact dispute in the district 
court.”9 The court in Rollins is contemplating a party’s 
failure to present a fact already known or possibly 
known, not a purely legal argument rooted in jurisdic-
tion and relying on a party to point out specific facts to 
the Court. 

 Here, there is no fact that petitioner failed to men-
tion that is necessary for a ruling on ICCTA preemp-
tion. As such, the Appellate Court and District Court 
had only a legal question to answer – whether ICCTA 
preemption applied or not. 

 
 8 Rollins v. Home Depot USA, 8 F.4th 393, 398 (5th Cir. 
2021). 
 9 Rollins v. Home Depot USA, 8 F.4th 393, 399 (5th Cir. 
2021). 
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 Perhaps most importantly, the legal review pro-
cess provides guidance on this topic as well. Summary 
judgment rulings are reviewed de novo, meaning that 
the question before the court is purely legal in nature, 
as opposed to manifest error which means that the 
question before the court is that rooted in a fact-based 
analysis. 

 Therefore, the ruling of the Fifth Circuit that peti-
tioner’s arguments under the ICCTA were forfeited 
should be reversed and this matter should be re-
manded so that the Appellate Court can make a ruling 
as to the effect of ICCTA preemption in this matter. 

 
III. Petitioners cannot forfeit arguments when 

they had no standing to bring the alleg-
edly forfeited argument. 

 The ICCTA preemption is a violation of Brenda 
Blalock’s 7th Amendment Right to a jury trial. The Ap-
pellate Court ruled that this argument was forfeited 
because it was not raised at the District Court level. 
However, the Supreme Court’s ruling in Lujan v. De-
fenders of Wildlife suggests that Brenda Blalock did 
not have legal standing to bring a claim for the viola-
tion of her 7th Amendment Right until the District 
Court ruled that her claim was preempted.10 

 In Lujan, the Supreme Court stated that the 
plaintiff must have suffered an injury in fact, there 
must be a causal connection between the injury and 

 
 10 Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). 
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the conduct brought before the court, and it must be 
likely that a favorable decision by the court will re-
dress the injury. 

 Here, plaintiff suffered no “injury in fact” until the 
district court ruled that her claims were preempted by 
the ICCTA. As such, would plaintiff have raised the is-
sue of her 7th Amendment right being violated to the 
District Court, said issue would have been premature 
and improper, as plaintiff would not have had legal 
standing at that time to make such a claim. 

 Therefore, the ruling of the Fifth Circuit that peti-
tioner forfeited her argument that her 7th Amendment 
right was violated should be reversed, and this case 
should be remanded for an actual ruling on this mat-
ter. 

 
IV. The Fifth Circuit incorrectly applied 

Louisiana summary judgment standards. 

 It is not the duty of the Court, in summary judg-
ment proceedings, to determine the credibility and 
weight of evidence.11 

 Here, the District Court and the Appellate Court 
have simply disregarded the testimony of medical ex-
pert, Dr. L.J. Mayeux, regarding the care that would 
have and could have been provided to Mr. Leo Blalock, 
deceased husband of petitioner Brenda Blalock. 

 
 11 Barnett v. Watkins, 970 So.2d 1028, 1033 (La. Ct. App. 1st 
Cir. 2007). 
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 Dr. Mayeux is a medical doctor, coroner, and has 
been qualified as a medical expert in the State of Lou-
isiana for purposes of giving trial testimony regarding 
injury, death, and cause of death. Dr. Mayeux furnished 
a report which, at minimum, contested various asser-
tions made by UPRR. Mayeux formed the expert opin-
ion that the delay in treatment from the stopped train 
decreased Leo Blalock’s chance at survival and the re-
routing necessitated by the stopped train prevented 
Leo Blalock from reaching Bunkie General, where 
Mayeux, in his expert opinion, stated that Blalock 
would have, at least, been afforded a greater chance of 
survival due to medical stabilization and, at best, 
would have been given life-saving medical stabiliza-
tion prior to beginning his air-transport to Rapides 
Regional for more intensive care. 

 To the contrary, employees of Acadian Ambulance, 
testified that Leo Blalock would not have received any 
care at Bunkie General and the re-route only cost him 
mere minutes. 

 Regardless of which interpretation of the facts is 
taken, there still exists a triable issue of fact in this 
matter. If it is true that the re-route necessitated by 
UPRR’s blocking of the roadway only cost Blalock a few 
minutes and he would not have received any care at 
Bunkie General, then a jury is still entitled to examine 
the facts and determine to what extent those few 
minutes of delay harmed Mr. Blalock’s chance at sur-
vival, which, in Louisiana, is a compensable injury. 
Furthermore, the issue of minutes versus hours in de-
lay of treatment and cause of death is an issue under 
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which a jury can place comparative fault on UPRR un-
der Louisiana Civil Code Article 2323. 

 However, the Fifth Circuit, despite the District 
Court’s refusal to analyze the causation issues pre-
sented to them in the Motion for Summary Judgment, 
decided to rule that no genuine issue of material fact 
existed and “affirmed” the District Court’s granting of 
the summary judgment and dismissal of petitioner’s 
claim. 

 Therefore, the Fifth Circuit’s ruling which “af-
firmed” the District Court’s granting of summary judg-
ment by finding no genuine issue of material fact 
should be reversed, and this matter should be re-
manded to the District Court for further proceedings 
on whether a genuine issue of material fact exists. 

 
V. The Fifth Circuit cannot affirm a ruling 

that never existed. 

 As previously stated, the District Court ruled that 
the ICCTA preemptive power applied in this matter 
and granted respondent’s Motion for Summary Judg-
ment on the grounds that petitioner’s claims were 
preempted and did not analyze the issues on summary 
judgment related to causation. 

 On appeal, the Fifth Circuit refused to address pe-
titioner’s claims related to ICCTA preemption as “for-
feited,” then proceeded to rule that summary judgment 
was warranted due to no genuine issue of material fact 
regarding causation. 
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 Now, petitioner is left in the unenviable position of 
filing this Petition for Writ of Certiorari to this Court 
and seeking the reversal of dismissal based on ICCTA 
preemption by the Fifth Circuit without any reason for 
the Fifth Circuit’s ruling other than that the claims 
were allegedly forfeited. 

 The Fifth Circuit “affirmed” the granting of sum-
mary judgment based on causation, yet the District 
Court never ruled on causation. 

 It is unclear how an appellate court can affirm a 
ruling which never existed in the first place. 

 
VI. The Fifth Circuit cannot rule adverse 

to a party simply because an argument 
may have been forfeited. 

 To piggyback off of petitioner’s argument that 
summary judgment is reviewed de novo therefore this 
ruling is purely legal, the fact that summary judgment 
is reviewed de novo inherently provides that simply 
because an argument is not raised the court must not 
automatically rule adverse to the party who may have 
not raised an argument. 

 De novo review requires the Appellate Court to 
review all facts, evidence, and law presented to the 
District Court. Here, despite petitioner not making a 
counterargument regarding ICCTA preemption at 
the District Court level, respondents herein, UPRR 
as movers in summary judgment, did raise arguments 
under ICCTA preemption. Therefore, despite any fail-
ure to raise a counterargument to ICCTA preemption 
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in the District Court, the District Court and then the 
Appellate Court were charged with ruling on ICCTA 
preemption. 

 As such, it is improper for the Appellate Court to 
refuse to rule on ICCTA preemption during a de novo 
review since the District Court was presented with the 
argument and ruled on said argument. 

 Therefore, the Fifth Circuit’s “affirmation” of the 
District Court’s dismissal on ICCTA preemption 
grounds based on an alleged forfeiture of ICCTA 
preemption arguments from petitioners should be re-
versed, and this matter should be remanded to the 
Fifth Circuit for a ruling on the effect of ICCTA 
preemption on this matter. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 Considering the above and foregoing law and 
facts, petitioner herein, Brenda Blalock, respectfully 
requests that this Court grant this Petition for Writ of 
Certiorari. 

Respectfully submitted, 

JONATHAN T. GASPARD 
Attorney at Law 
P.O. Box 546 
Marksville, LA 71351 
Phone (318) 240-7329 
Fax (318) 253-7522 
Jonathan@JTGaspardLaw.com 




