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Appendix A

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 20-30075

MARK ANTHONY SPELL, et al.,
Plaintiffs-Appellants,
V.
JOHN BEL EDWARDS, et al.,

Defendants-Appellees.

Filed: February 17, 2023

Before: RICHMAN, Chief Judge, and ELROD and
OLDHAM, Circuit Judges.

OPINION

PER CURIAM:

Pastor Mark Anthony Spell and his church
appeal the dismissal of their 42 U.S.C. § 1983
claims alleging that state officials violated their
rights under the Religion Clauses of the First
Amendment. Because Pastor Spell cannot prevail
on the legal theory he advances, we affirm.
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I

Pastor Spell, the pastor of Life Tabernacle
Church in the city of Central, Louisiana, held
church services in violation of stay-at-home orders
implemented by Governor John Bel Edwards in the
early months of the COVID-19 pandemic. Local law
enforcement officials, including Sheriff Sid
Gautreaux and Chief of Police Roger Corcoran,
enforced the Governor’s orders. Pastor Spell
brought an action against these officials under 42
U.S.C. § 1983, seeking injunctive relief and
damages for violations of his First Amendment
rights as well as his rights under the Louisiana
Constitution. Following two appeals to this court at
various stages of the litigation, the district court
dismissed the claims for damages on grounds of
qualified immunity, dismissed the claims for
injunctive relief as moot, and dismissed the
supplemental state law claims.

IT

We first address the district court’s dismissal of
the 42 U.S.C. § 1983 claims on the basis of qualified
immunity. “We review a district court’s grant of a
motion to dismiss based on qualified immunity de
novo.”! In deciding whether an official is entitled to
qualified immunity, we use a two-pronged inquiry.
“[A] plaintiff seeking to defeat qualified immunity
must show: ‘(1) that the official violated a statutory
or constitutional right, and (2) that the right was

! Turner v. Lieutenant Driver, 848 F.3d 678, 684 (5th Cir.
2017) (citing Whitley v. Hanna, 726 F.3d 631, 637 (5th Cir.
2013)).
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clearly established at the time of the challenged
conduct.” 2 “[T]he plaintiff has the burden of
demonstrating the inapplicability” of the qualified
immunity defense if raised by the defendant.3

Pastor Spell explicitly waived the argument
that defendants’ actions violated his constitutional
rights under current free exercise jurisprudence,
and so we do not address that argument.4 In his
briefing for this case, Pastor Spell instead advanced
an absolute, categorical theory of the Religion
Clauses, arguing that church assembly is “beyond
the jurisdiction of the government.” At oral
argument, Pastor Spell reiterated that the legal
theory being advanced is a strict, jurisdictional
theory. He maintained that, under FEverson v.
Board of Education of Ewing Township,5 there 1s a

2 Morgan v. Swanson, 659 F.3d 359, 371 (5th Cir. 2011) (en
banc) (quoting Ashcroft v. al-Kidd, 563 U.S. 731, 735 (2011))
(internal quotation marks omitted).

3 Turner, 848 F.3d at 685 (citing Atteberry v. Nocona Gen.
Hosp., 430 F.3d 245, 253 (5th Cir. 2005) abrogated on other
grounds by Kingsley v. Hendrickson, 576 U.S. 389, 396-97
(2015)).

4 See Duarte v. City of Lewisville, 858 F.3d 348, 353 n.3 (5th
Cir. 2017) (“Because Duarte explicitly waived any arguments
about whether effective banishment would infringe
substantive due process, both in his briefing and at oral
argument, we do not address whether the Ordinance infringes
on a fundamental right or liberty interest.”).

5330 U.S. 1 (1947). At oral argument, JUDGE ELROD had the
following exchange with Pastor Spell’s counsel:

JUDGE ELROD: “[Plerhaps I misunderstood your briefs,
but I thought your briefs argued that other entities
were allowed to remain open.”
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“jurisdictional limit on intrusion by the state into
the church.”6 In so doing, he expressly waived other
arguments.”

Counsel: “We argued throughout the brief that that’s
what happened, yes.”

JUDGE ELROD: “And that that’s what makes it wrong,
under Lukumi.”

Counsel: “No, that’s what makes it wrong under
Everson.”

Oral Argument at 9:54-10:37.
6 Oral Argument at 7:00.

7At oral argument, JUDGE ELROD had the following exchange
with Pastor Spell’s counsel:

JUDGE ELROD: “If you can win under Lukumi and you
can’t win under Everson, are you going to pass on a
win? . . . If the caselaw is not such that there is this
impregnable barrier between church and state such

that there can be no regulation among all kinds of

entities, but the law is instead that you can’t treat
religious entities different than other entities—if that
is the law in the United States, are you saying that
you don’t wish to argue that theory even if you could
prevail on it?”

Counsel: “We can’t win on any other argument. It’s a
loss Dbecause it violates the United States
Constitution. The first Establishment Clause case in
our history has never been backed off of . . . . Our case
stands for the proposition of what the first Supreme
Court case to address this problem says, and I'll read
that very quickly. [Reads from Everson.].”

Oral Argument at 10:41-12:33; see also Oral Argument at 9:06
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Pastor Spell 1s the master of his case, and he
cannot prevail on the theory he advances.
Controlling precedent directly contradicts Pastor
Spell’s  jurisdictional theory of the Religion
Clauses. 8 The district court did not err in
dismissing the claims as Pastor Spell argues them.

II1

Next, we address the district court’s denial of

(“We’ve never backed off the strict argument that separation
of church and state means there’s no jurisdictional position
that the state can take where they can restrict church
assembly.”); Oral Argument at 13:10 (“[T]he basis of our
argument 1s that there is no jurisdiction to limit a church
attendance.”); Jackson v. Watkins, 619 F.3d 463, 466 n.1 (5th
Cir. 2010) (per curiam) (“Jackson conceded at oral argument
that this is solely a pretext case, not a mixed-motive case, so
we consider any mixed-motive arguments to be waived.”);
United States v. Joseph G. Moretti, Inc., 478 F.2d 418, 421 n.4
(5th Cir. 1973) (explaining that the disposition “expresses no
approval” as to issues that “appellant expressly waived . . . at
oral argument”).

8 See Roman Cath. Diocese of Brooklyn v. Cuomo, 529 U.S. __,
141 S. Ct. 63, 67 (2020) (per curiam) (“Because the challenged
restrictions are not ‘neutral’ and of ‘general applicability,’
they must satisfy ‘strict scrutiny,” and this means that they
must be ‘narrowly tailored’ to serve a ‘compelling’ state
interest.”); Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah, 508 U.S. 520, 546 (1993) (“A law burdening religious
practice that is not neutral or not of general application must
undergo the most rigorous of scrutiny.”); Emp. Div., Dep’t of
Hum. Res. of Oregon v. Smith, 494 U.S. 872 (1990) (holding
that the limitation articulated in Sherbert v. Verner, 374 U.S.
398 (1963)—i.e., that governmental actions that substantially
burden a religious practice must be justified by a compelling
governmental interest—does not apply to neutral, generally
applicable laws).
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injunctive relief. “A party forfeits an argument . . .
by failing to adequately brief the argument on
appeal.”® Pastor Spell failed to raise arguments in
his opening brief challenging the district court’s
resolution of this issue or offering reasons as to why
permanent injunctive relief is appropriate here. At
oral argument Pastor Spell was unclear as to
whether he seeks injunctive relief.10 Because Pastor
Spell failed to provide arguments in favor of
permanent injunctive relief, he has abandoned
them. 11

1A%

Last, we address the district court’s dismissal of
the pendent state law claims. After dismissing the
federal law claims, the district court declined
jurisdiction over the state law claims and dismissed
them without prejudice. We review a district court’s
decision to decline supplemental jurisdiction for
abuse of discretion.!? District courts are afforded
“wide latitude” in their disposition of state law
claims,13 and “[tlhe general rule is that a court
should decline to exercise jurisdiction over

9 See Rollins v. Home Depot USA, 8 F.4th 393, 397 (5th Cir.
2021) (first citing Norris v. Causey, 869 F.3d 360, 373 n.10
(5th Cir. 2017); and then citing FED. R. APP. P. 8(a)(8)(A)).

10 See Oral Argument at 14:29-15:40.
11 See Rollins, 8 F.4th at 397.

12 Priester v. Lowndes Cnty., 354 F.3d 414, 425 (5th Cir. 2004)
(citing Sibley v. Lemaire, 184 F.3d 481, 490 (5th Cir. 1999)).

13 See Enochs v. Lampasas Cnty., 641 F.3d 155, 161 (5th Cir.
2011) (quoting United Mine Workers of Am. v. Gibbs, 383 U.S.
715, 727 (1966)).
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remaining state-law claims when all federal-law
claims are eliminated before trial.”14

The district court did not abuse its discretion in
declining to exercise jurisdiction over the state law
claims. It considered the statutory factors!®> and our
circuit’s common law factors, !¢ concluding that “all
factors favor[ed] dismissing” the state law claims.
As to the statutory factors, it found that the
question of “whether the Louisiana Constitution
protects Plaintiffs from the Governor’s crowd-size
limits” was a novel question of state law and that
the state law claims “obviously predominate[d] over
the nonexistent federal claims.” As to the common
law factors, it explained that each was “served by
allowing Louisiana’s courts to address Plaintiffs’

14 Brookshire Bros. Holding v. Dayco Prod., Inc., 554 F.3d 595,
602 (5th Cir. 2009); see also Parker & Parsley Petroleum Co. v.
Dresser Indus., 972 F.2d 580, 585 (5th Cir. 1992) (“Our
general rule is to dismiss state claims when the federal claims
to which they are pendent are dismissed.” (citing Wong v.
Stripling, 881 F.2d 200, 204 (5th Cir. 1989))).

1528 U.S.C. § 1367(c) (providing that “district courts may
decline to exercise supplemental jurisdiction . . . if—(1) the
claim raises a novel or complex issue of State law, (2) the
claim substantially predominates over the claim or claims
over which the district court has original jurisdiction, (3) the
district court has dismissed all claims over which it has
original jurisdiction, or (4) in exceptional circumstances, there
are other compelling reasons for declining jurisdiction”).

16 Enochs, 641 F.3d at 159-60 (explaining that we “look to the
statutory factors set forth by 28 U.S.C. § 1367(c), and to the
common law factors of judicial economy, convenience,
fairness, and comity” in reviewing a district court’s exercise of
supplemental jurisdiction).
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state law claims in the first instance.” The district
court concluded that the state law issues were
“deserving of a state court adjudication
unencumbered by a parallel federal -civil
proceeding.” The dismissal of the state law claims
was not an abuse of discretion.

* % %

For the foregoing reasons, we AFFIRM the
judgment of the district court.

ANDREW S. OLDHAM, Circuit Judge, joined by
ELROD, Circuit Judge, concurring:

For decades, it has been clearly established
that treating houses of worship worse than
comparable secular assemblies—as the district
court assumed Louisiana did here—violates the
Constitution. Church of the Lukumi Babalu Aye,
Inc. v. City of Hialeah, 508 U.S. 520, 546—47 (1993);
see Roman Cath. Diocese of Brooklyn v. Cuomo, 141
S. Ct. 63, 66-67 (2020) (applying Lukumi’s
disparate-treatment rule to COVID-19 regulations).
Had Pastor Spell’s counsel not affirmatively waived
the Lukumi argument, his victory was all but
assured. See United States v. Olano, 507 U.S. 725,
733 (1993) (“Whereas forfeiture is the failure to
make the timely assertion of a right, waiver is the
intentional relinquishment or abandonment of a
known right.” (quotation omitted)); Cargill v.
Garland, — F.4th —, 2023 WL 119435, at *13 (5th
Cir. 2023) (en banc) (noting that, unlike a forfeited
argument, courts generally cannot pursue a waived
argument); Essinger v. Liberty Mut. Fire Ins. Co.,
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534 F.3d 450, 453 (5th Cir. 2008) (clarifying that
when a forfeited argument involves a legal error
and the failure to consider it will result in a
“miscarriage of justice” courts may pursue the
argument). But oddly, Pastor Spell’s counsel
insisted on taking a loss.
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Appendix B

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

Nos. 20-00282 & 21-00423

MARK ANTHONY SPELL, et al.,
Plaintiffs,
V.
JOHN BEL EDWARDS, et al.,

Defendants.

Filed: January 12, 2022

JUDGMENT

For written reasons assigned,

IT IS ORDERED, ADJUDGED, AND
DECREED the Civil Action No. 20-00282-BAdJ-
EWD and Civil Action No. 21-00-423-BAJ-EWD be
and are hereby DISMISSED.

Baton Rouge, Louisiana, this 12th day of
January, 2022

[handwritten: signature]

JUDGE BRIAN A. JACKSON
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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Appendix C

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

Nos. 20-00282 & 21-00423

MARK ANTHONY SPELL, et al.,
Plaintiffs,
V.
JOHN BEL EDWARDS, et al.,

Defendants.

Filed: January 12, 2022

Before: JACKSON, Brian A.,
District Judge.

RULING AND ORDER

As detailed in the Court’s prior orders, these
consolidated  actions  challenge  Louisiana’s
statewide crowd-size limits on indoor gatherings
implemented in response to the COVID-19
pandemic, on the basis that such limits restrict
Plaintiffs’ First Amendment right to religious
assembly. On November 10, 2020 the Court
dismissed Civil Action No. 20-00282 (the lead case),
determining that Plaintiffs failed to establish a
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constitutional violation because the Constitution
permits reasonable restrictions on fundamental
rights during public health emergencies—including
rights guaranteed by the First Amendment’s Free
Exercise Clause —and because Louisiana’s crowd-
limits on indoor gatherings were reasonably related
to suppressing the deadly COVID-19 virus. (Doc.
95).

On dJuly 6, 2021, the U.S. Court of Appeals for
the Fifth Circuit vacated this Court’s November 10
dismissal order, and remanded with instructions to
reconsider Plaintiffs’ First Amendment Free
Exercise Clause claim in light of new guidance from
the U.S. Supreme Court, specifically, Roman
Catholic Diocese of Brooklyn v. Cuomo, U.S. —
—, 141 S. Ct. 63, 208 L.Ed.2d 206 (2020), South
Bay United Pentecostal Church v. Newsom, —

U.S. ——, 141 S. Ct. 716, 209 L.Ed.2d 22 (2021)
(hereinafter, “South Bay II’), and Tandon v.
Newsom, U.S. ——, 141 S. Ct. 1294, 209

L.Ed.2d 355 (2021). (Doc. 112).

Now, with the benefit of the Supreme Court’s
guidance, the Court reaches the same result as
before: Plaintiffs’ consolidated actions will, again,
be dismissed. In short, the Supreme Court’s most
recent jurisprudence cannot save Plaintiffs’ claims
for injunctive relief because the challenged
restrictions have expired on their own terms and
there is no indication whatsoever that crowd-size
limits on indoor assembly will be reinstated. Thus,
an injunction is a moot point. Further, Plaintiffs’
demand for damages fails because there is not now,
and never has been, a “clearly established” right to
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unrestricted religious assembly, and at all relevant
times Defendants reasonably believed that they
were acting within the constitutional limits set by
the Supreme Court and the Fifth Circuit. Thus,
Defendants are shielded from liability by qualified
Immunity.

I. RELEVANT BACKGROUND

The Fifth Circuit’s July 6 remand order directs
the Court to reconsider Plaintiffs’ Free Exercise
Clause claim in light of “the Supreme Court’s
recent cases regarding how the Free KExercise
Clause applies in the particular context of
stateimposed COVID-19 restrictions on religious
worship.” (Doc. 112 at 5). Although the Court’s
prior orders have already recounted much of the
factual background that produced the instant
dispute, for ease of reference the Court highlights
the following facts in fulfillment of its mandate
from the Circuit.

A. Louisiana implements countermeasures to
combat the spread of COVID-19, including
statewide crowd-size limits on indoor
gatherings

On March 11, 2020, Louisiana Governor John
Bel Edwards issued an Executive Proclamation
declaring a statewide public health emergency in
response to the rapid spread of the novel
coronavirus SARS-CoV-2, aka COVID-19. See La.
Exec. Dep’t, Proclamation No. 25 JBE 2020 (Mar.
11, 2020)! Thereafter, this original Proclamation

1 The Governor’s various Proclamations referenced herein are
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begat a series of unprecedented restrictions on civil
liberties as state officials, guided by federal and
state public health authorities (including the
Centers for Disease Control and Prevention and the
Louisiana Department of Health), devised and
implemented public health countermeasures to
reduce transmission of COVID-19 and combat the
imminent and deadly threat of the global
pandemic.

Beginning March 13, 2020, such
countermeasures included crowd-size limits on
indoor gatherings. Specifically, the Governor’s
March 13 Proclamation limited all “gatherings in a
single space at the same time where individuals
will be in close proximity to one another” to no
more than 250 people. Id., Proclamation No. 27
JBE 2020 § 1 (Mar. 13, 2020). Thereafter, on March
16, the Governor reduced the permissible gathering
size to no more than 50 people. Id., Proclamation
No. 30 JBE 2020 § 1 (Mar. 16, 2020). These initial
crowd-size limits expressly exempted “normal
operations at locations like airports, medical
facilities, shopping centers or malls, office
buildings, factories or manufacturing facilities, or
grocery or department stores.” Id. The March 16
Proclamation did, however, close all casinos, video
poker establishments, movie theaters, bars, and
fitness centers and gyms, and prohibited on-site
consumption of food and beverages at restaurants.
1d., Proclamation No. 30 JBE 2020 §§ 2-3.

available at https://gov.louisiana.gov/index.cfm/newsroom/
category/23 (last visited January 12, 2022).
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The Governor’s crowd-size limits on indoor
gatherings were most restrictive from March 22 to
May 15, 2020, reflecting heightened concerns
regarding the rate at which COVID-19 was
spreading throughout Louisiana, and
corresponding concerns that the State’s health care
facilities would be quickly overwhelmed by
seriously ill COVID-19 patients. During this eight
week period, the Governor imposed a series of
statewide “stay-at-home” orders, directing all
individuals to “stay home unless performing an
essential activity.” Id., Proclamation Nos. 33 JBE
2020 § 3 (Mar. 22, 2020); 41 JBE 2020 (Apr. 2,
2020); 52 JBE 2020 (Apr. 30, 2020) (collectively, the
“Stay-at-Home Orders”). Notably, the Governor’s
Stay-at-Home Orders expressly defined “[g]oing to
and from an individual’s place of worship” as an
“essential activity,” id. § 3(E), yet also prohibited
indoor gatherings of groups exceeding 10 people, id.
§ 2. The Stay-atHome Orders also closed various
“nonessential businesses,” including “[a]ll places of
public amusement, whether indoors or outdoors,”
“[a]ll personal care and grooming businesses,” and
“[a]ll malls, except for stores in a mall that have a
direct outdoor entrance and exit that provide
essential services and products.” Id. § 4. Still,
however, the Stay-at-Home Orders exempted
airports, hospitals, office buildings, manufacturing
facilities, and grocery stores from the 10-person
crowd limit.

Beginning May 16, 2020, as the first wave of
COVID-19 cases receded, the Governor moved
Louisiana into Phase 1 of “re-opening.” See id.,
Proclamation No. 58 JBE 2020 (May 14, 2020) (the
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“Phase 1 Order”). The Phase 1 Order marked a
turning point in the Governor’s response to the
pandemic by implementing a gradual re-opening of
businesses and lifting the State’s most severe
restrictions on indoor gatherings. Relevant here,
churches and other faith-based organizations were
allowed to resume operations at “25% of the total
occupancy as determined by the State Fire
Marshal, counting both the number of employees
and members of the public present in the building
at one time.” Id. § 2(G). Further, churches and
other faith-based organizations were expressly
permitted to continue holding outdoor services
without size limits, provided that they adhered to
social distancing measures set forth in the State
Fire Marshal's May 1, 2020 Interpretive
Memorandum. Id. § 2(G)(4)(b); see also Interpretive
Mem. 2020-24, Office of State Fire Marshall (May
1, 2020), http://sfm.dps.louisiana.gov/doc/
interpmemos/im 2020-24.pdf. By contrast, all
indoor and outdoor public amusement venues
remained closed. Id. § 2(E).

On June 4, 2020, the Governor moved the State
into Phase 2 of re-opening. See La. Exec. Dep't,
Proclamation No. 74 JBE 2020 (June 4, 2020) (the
“Phase 2 Order”). Again, the Phase 2 Order eased
crowd-size limits on churches and faithbased
organizations, allowing religious assemblies to
operate indoors at 50% of total occupancy, and to
operate outdoors without limitation. See id. §
2(G)(4). Still, all indoor and outdoor public
amusement venues remained closed. Id. § 2(E). The
Governor ultimately extended the Phase 2 Order
four times, until September 10, 2020. See id.,
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Proclamation Nos. 83 JBE 2020 (June 25, 2020), 96
JBE 2020 (July 23, 2020), 101 JBE 2020 (Aug. 6,
2020), 110 JBE 2020 (Aug. 26, 2020).

Due to a second surge of COVID-19 case
numbers in the summer of 2020, on July 11 the
Governor issued additional Phase 2 mitigation
measures to address the “increased risk of infection
at large gatherings ... where strict social distancing
1s unable to occur.” Id., Proclamation No. 89 JBE
2020 (July 11, 2020). This July 11 Proclamation
reinstated  prohibitions against on-premises
consumption of food or drink at bars, and imposed a
50-person limit on indoor and outdoor secular
gatherings, but expressly exempted churches and
other faithbased organizations from such limaits. Id.

§§ 2-3.

On September 11, 2020 the Governor moved the
State into Phase 3 of re-opening. See id.,
Proclamation Nos. 117 JBE 2020 (Sept. 11, 2020);
123 JBE 2020 (Sept. 17, 2020), 134 JBE 2020 (Oct.
8, 2020), 143 JBE 2020 (Oct. 22, 2020), 158 JBE
2020 (Nov. 5, 2020) (collectively, the “Phase 3
Order”). The Phase 3 Order permitted churches and
faithbased organizations to operate indoors at 75%
of total capacity, and to continue outdoor
operations unabated. Id. § 2(D)(4). Sports venues
were permitted, for the first time, to host events at
25% capacity, and event centers and reception halls
were allowed to operate at the lesser of 50% of total
occupancy or 250 people. Id. § 2(D)(7), (8). Other
places of public amusement, including concert and
music halls, remained closed. Id. § 2(B)(1).

Beginning in early November 2020, Louisiana
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experienced a third surge of COVID-19 cases. As a
result, the Governor returned Louisiana to a
modified Phase 2, reducing the crowdsize limit on
most businesses, including restaurants, shopping
malls, and gyms, from 75% to 50% of total capacity.
See id., Proclamation No. 168 JBE 2020 § 2(D)
(Nov. 24, 2020) (the “Modified Phase 2 Order”). The
Governor’s Modified Phase 2 Order did not reduce
the crowd-size limit for churches or other faith-
based organizations, which were allowed to
continue operating indoors at 75% of capacity, and
outdoors without limitation. See id., § 2(D)(4).

Louisiana remained under these modified Phase
2 restrictions until the Governor returned the State
to Phase 3 on March 2, 2021. See id., Proclamation
Nos. 209 JBE 2020 (Dec. 22, 2020), 6 JBE 2021
(Jan. 12, 2021), 29 JBE 2021 (Mar. 2, 2021).
Notably, the March 2, 2021 Phase 3 Order removed
all indoor capacity limits on religious assemblies.
See id., § 2(D). At the same time, however, the
March 2 proclamation required “face coveringl[s]
over the nose and mouth when inside ... any other
building or space open to the public, whether indoor
or outdoor.” See id., § 3(A). Religious organizations
were not exempted from this statewide mask
mandate. See id., § 3(B).

Since March 2, 2021 the Governor’s
proclamations have imposed no crowd-size limits on
religious assemblies, despite Louisiana having
experienced a deadly fourth wave of COVID-19
cases 1n summer 2021 (driven by the more
contagious Delta variant), and having experienced
a rapidly surging fifth wave of COVID-19 cases in
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December 2021 and January 2022 (driven by the
even more contagious Omicron variant). See id.,
Proclamation Nos. 66 JBE 2021 (Mar. 30, 2021), 79
JBE 2021 (Apr. 27, 2021), 85 JBE 2021 (May 14,
2021), 93 JBE 2021 (May 25, 2021), 117 JBE 2021
(June 22, 2021), 131 JBE 2021 (July 21, 2021).
Notably, hospitalizations for COVID-19 during the
Delta and Omicron surges far exceeded those which
prompted the Governor’s early restrictions on
indoor assembly.

The statewide mask mandate expired on April
27, 2021, with limited exceptions for schools,
prisons, and public transportation facilities. See id.,
Proclamation Nos. 66 JBE 2021 (Mar. 30, 2021).

B. Plaintiffs hold indoor worship services in
violation of Louisiana’s crowd-size limits on
indoor gatherings and are cited with
misdemeanor summonses

Life Tabernacle Church, headed by Pastor Spell,
is an evangelical Christian congregation that hosts
weekly worship services attended by more than
2,000 members. (Doc. 58 at 9 25). Pastor Spell and
Life Tabernacle Church believe that the Bible
unequivocally commands them to worship in
person, and therefore have continued weekly indoor
services unabated throughout the COVID-19
pandemic, notwithstanding Louisiana’s COVID-19
limits on indoor gatherings. (Doc. 58 at Y 26-30).
Early in the pandemic—i.e., when the Governor’s
crowd-size limits were most restrictive—Plaintiffs’
resistance drew considerable attention, and
ultimately resulted in Pastor Spell being issued six
misdemeanor summonses by the Central,
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Louisiana  Police  Department, under the
supervision of Chief of Police Roger Corcoran. (See
id. at 9 38-40). These misdemeanor summonses
alleged six separate violations of Louisiana’s crowd-
size limits on indoor gatherings, each occurring
between March 17 and March 29, 2020 (id. at  38),
when the Governor transitioned the State from a
50-person limit on indoor gatherings to the 10-
person limit set forth in the Stay-at-Home Orders.
See Proclamation Nos. 30 JBE 2020; Proclamation
No. 33 JBE 2020. Allegedly, Plaintiffs’ resistance
also prompted East Baton Rouge Parish Sheriff Sid
Gautreaux to threaten Pastor Spell with arrest if
he continued holding church services. (Id. at ¥ 32).

C. This Court rejects Plaintiffs’ original
challenge to Louisiana’s indoor crowd-size
limits, determining that they are reasonably
aimed to stop the spread of COVID-19

On May 7, 2020, Plaintiffs filed their original
Complaint in this Court, naming various
Defendants in their official and individual
capacities, including Governor Edwards, Chief
Corcoran, and Sheriff Gautreaux.2 (Doc. 1). At its
core, Plaintiffss Complaint alleged that the
Governor’s indoor crowd-size limits implemented in
response to COVID-19 violated their First

2 Plaintiffs’ original Complaint also named Central, Louisiana
Mayor David Barrow, Baton Rouge Mayor Sharon Weston
Broome, and Louisiana Nineteenth dJudicial District Court
Judge Fred Crifasi as Defendants. (Doc. 1 at |9 6, 8, 10).
Plaintiffs voluntarily dismissed these Defendants on May 12,
2020. (Docs. 23, 24).
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Amendment rights to freely assemble and to
worship in the manner required by their
evangelical faith. (Doc. 1 at 9 43-73).3 Relevant
here, Plaintiffs sought immediate (and permanent)
injunctive relief prohibiting Defendants from
enforcing the Governor’s indoor crowd-size limits,
and unspecified “compensatory, nominal, punitive,
and other damages.” (Id. at p. 30).

On May 14, 2020, the Court held a hearing to
determine whether Plaintiffs were entitled to a
temporary restraining order prohibiting
enforcement of the Governor’s crowd-size limits.
(Doc. 60). At the conclusion of the hearing, the
Court denied injunctive relief against Chief
Corcoran and Sheriff Gautreaux, but took
Plaintiffs’ request as to Governor Edwards under
advisement. (Id.).

Thereafter, on May 15, the Court entered its
written Order denying Plaintiffs’ request as to
Governor Edwards as well, determining that
Plaintiffs were wunlikely to prevail in their

3 Plaintiffs further alleged that the Governor’s Proclamations
violated their First Amendment right to free speech by
“restrict[ing] Pastor Spell from speaking to his congregation
and the members of his congregation from speaking to him,”
and violated their Fourteenth Amendment right to equal
protection by “treat[ing] Plaintiffs differently from other
similarly situated businesses and non-religious entities on the
basis of the content and viewpoint of the gatherings that
Pastor Spell and Life Tabernacle Church hold.” (Doc. 1 at Y9
76, 83). Plaintiffs’ Complaint also sets forth various state law
claims, essentially mirroring the federal claims outlined
above. (Id. at 99 85-113).
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constitutional claims because constitutional rights
are not unlimited and may be reasonably restricted
by the State in response to public health
emergencies, and because the crowd-size limits at
issue were reasonably aimed to stop the spread of
COVID-19. (Doc. 46 at pp. 5-13). In reaching this
conclusion, the Court was guided by the U.S.
Supreme Court’s decision 1in Jacobson v.
Massachusetts, which rejected a challenge to
Massachusetts’ compulsory smallpox vaccination
law and stated (without qualification) that “[t]he
possession and enjoyment of all rights are subject
to such reasonable conditions as may be deemed by
the governing authority of the country essential to
the safety, health, peace, good order, and morals of
the community.” 197 U.S. 11, 26, 25 S.Ct. 358, 49
L.Ed. 643 (1905) (quoting Crowley v. Christensen,
137 U.S. 86, 89, 11 S.Ct. 13, 34 L.Ed. 620 (1890));
see also Prince v. Massachusetts, 321 U.S. 158, 166—
67, 64 S.Ct. 438, 88 L.Ed. 645 (1944) (“The right to
practice religion freely does not include liberty to
expose the community or the child to communicable
disease or the latter to ill health or death.”).

Even more to the point, the Court’s analysis of
Plaintiffs’ action was instructed by the Fifth
Circuit’s freshly minted (April 7, 2020) decision in
In re Abbott, where the Circuit rejected a
constitutional challenge to Texas’s COVID-19
restrictions on “non-essential surgeries and
procedures” (including abortions), and expressly
affirmed that “all constitutional rights may be
reasonably restricted to combat a public health
emergency,” including “one’s right to peaceably
assemble, [and] to publicly worship.” In re Abbott,
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954 F.3d 772, 786-88 (5th Cir. 2020). The Fifth
Circuit’s reasoning in Abbot left no doubt that the
merits of Plaintiffs’ Free Exercise Clause claim
must be judged against a “reasonableness”
standard—indeed, the Circuit said so explicitly,
stating: “Jacobson governs a state’s emergency
restriction of any individual right, not only the
right to abortion. The same analysis would apply,
for example, to an emergency restriction on
gathering in large groups for public worship during
an epidemic.” Id. at 778 n.1 (citing Prince, 321 U.S.
at 166—67, 64 S.Ct. 438). To drive the point home,
the Circuit outlined the test for determining the
constitutionality of restrictions on fundamental
rights during public health emergencies as follows:

The bottom line is this: when faced with a
society threatening epidemic, a state may
implement emergency measures that curtail
constitutional rights so long as the measures
have at least some “real or substantial
relation” to the public health crisis and are
not “beyond all question, a plain, palpable
invasion of rights secured by the
fundamental law.” [Jacobson, 197 U.S. at 31,
25 S.Ct. 358]. Courts may ask whether the
state’s emergency measures lack basic
exceptions for ‘extreme cases,” and whether
the measures are pretextual—that 1is,
arbitrary or oppressive. Id. at 38[, 25 S.Ct.
358]. At the same time, however, courts may
not second-guess the wisdom or efficacy of
the measures. Id. at 28, 30[, 25 S.Ct. 358].
Jacobson remains good law.
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In re Abbott, 954 F.3d at 784-85.

Plaintiffs did not immediately appeal this
Court’s May 15 order. Instead, on May 29, 2020
Plaintiffs filed their First Amended And
Supplemental Complaint, which amplified and
supplemented allegations set forth in their original
Complaint. (Doc. 58). Plaintiffss Amended
Complaint also added state law claims for wrongful
imprisonment and defamation against Chief
Corcoran, each related to Chief Corcoran’s
enforcement of the Governor’s crowd-size limits and
statements to the media regarding the same. (See
Doc. 58 at 9 152-53).

On June 5, 2020, Plaintiffs finally appealed this
Court’s May 15 order, and sought a TRO from the
Fifth Circuit. The Fifth Circuit promptly rejected
Plaintiffs’ gambit, and likewise determined that
Plaintiffs’ request for injunctive relief was
meritless, but for a different reason: An injunction
would be meaningless—and, therefore, Plaintiffs’
request was moot— because the Governor’'s most
restrictive crowd-size limits had already expired.
Spell v. Edwards, 962 F.3d 175, 179-80 (5th Cir.
2020) (hereinafter, “Spell I’). Relevant here, the
Circuit explained that because the challenged
crowd-size limits expired naturally, Defendants’
actions were not susceptible to concerns that they
ceased their “unlawful conduct” merely to avoid
accountability. Id. at 179. Further, the Circuit held
that Plaintiffs could not establish the “capable of
repetition, but evading review” exception to the
mootness doctrine because there was no indication
“that the Governor might reimpose another
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gathering restriction on places of worship.” Id. at
180. Rather, the Circuit observed that “[t]he trend
in Louisiana has been to reopen the state, not to
close it down. To be sure, no one knows what the
future of COVID-19 holds. But it is speculative, at
best, that the Governor might reimpose the ten-
person restriction or a similar one.” Id. Having
rejected Plaintiffs’ claims to injunctive relief, the
Circuit remanded Plaintiffs’ case to this Court for
adjudication of Plaintiffs’ claims for damages. Id.

Upon return to this Court, Governor Edwards,
Chief Corcoran, and Sheriff Gautreaux sought
dismissal of Plaintiffss Amended Complaint. In
sum, Defendants argued that Plaintiffs’ allegations
were too conclusory to state any actionable
constitutional claim; that, in any event, the
Governor’s crowd-size limits (and Defendants’
efforts to enforce them) passed constitutional
muster; and, finally, that even if Plaintiffs’
constitutional claims were actionable, Defendants
were shielded from individual liability by the
qualified 1mmunity doctrine because each
Defendant acted in good faith based on a
reasonable belief that existing constitutional law
permitted crowd-size limits aimed to slow the
spread of a highly-transmissible virus. (Docs. 74,
78, 80). In support of their qualified immunity
defense, Defendants observed that in Abbott—
issued just one month before Plaintiffs filed suit—
the Fifth Circuit unequivocally instructed that “all
constitutional rights may be reasonably restricted
to combat a public health emergency.” In re Abbott,
954 F.3d at 786.
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On November 10, 2020, this Court issued its
first order dismissing Plaintiffs’ action on the
merits. (Doc. 95). Consistent with the reasoning set
forth in the Court’s May 15 order denying
Plaintiffs’ request for a TRO, the Court’s November
10 order explained that Plaintiffs’ claims failed
because the Constitution permits reasonable
restrictions on indoor religious gatherings when
such limits are aimed to address a public health
emergency, and the Governor’s crowdsize limits
were reasonably targeted to reduce transmission of
COVID-19. (Id.). Notably, in addition to the
authorities cited above, the Court’s November 10
dismissal order was guided by Chief Justice
Roberts’ May 29, 2020 concurrence in South Bay I,
where the Supreme Court denied injunctive relief
to a group of California plaintiffs challenging
virtually identical COVID-19 crowd-limits imposed
by California’s Governor. In relevant part, the
Chief Justice explained:

Although  California’s guidelines place
restrictions on places of worship, those
restrictions appear consistent with the Free
Exercise Clause of the First Amendment.
Similar or more severe restrictions apply to
comparable secular gatherings, including
lectures, concerts, movie showings, spectator
sports, and theatrical performances, where
large groups of people gather in close
proximity for extended periods of time. And
the Order exempts or treats more leniently
only dissimilar activities, such as operating
grocery stores, banks, and laundromats, in
which people neither congregate in large



App-27

groups nor remain in close proximity for
extended periods. The precise question of
when restrictions on particular social
activities should be lifted during the
pandemic is a dynamic and fact-intensive
matter subject to reasonable disagreement.
Our Constitution principally entrusts “[t]he
safety and the health of the people” to the
politically accountable officials of the States
“to guard and protect.” Jacobson .
Massachusetts, 197 U.S. 11, 38, 25 S.Ct. 358,
49 L.Ed. 643 (1905). When those officials
“undertake[ ] to act in areas fraught with
medical and scientific uncertainties,” their
latitude “must be especially broad.” Marshall
v. United States, 414 U.S. 417, 427, 94 S.Ct.
700, 38 L.Ed.2d 618 (1974). Where those
broad limits are not exceeded, they should
not be subject to secondguessing by an
“unelected federal judiciary,” which lacks the
background, competence, and expertise to
assess public health and is not accountable
to the people. See Garcia v. San Antonio
Metropolitan Transit Authority, 469 U.S.
528, 545, 105 S.Ct. 1005, 83 L.Ed.2d 1016
(1985). That 1s especially true where, as
here, a party seeks emergency relief in an
interlocutory posture, while local officials are
actively shaping their response to changing
facts on the ground. The notion that it is
“indisputably clear” that the Government’s
limitations are unconstitutional seems quite
improbable.

South Bay United Pentecostal Church v. Newsom, —
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— U.S. ——, 140 S. Ct. 1613, 1613, 207 L.Ed.2d
154 (2020) (Roberts, C.J., concurring in denial of

application for injunctive relief) (hereinafter “South
Bay I).

Having determined that Plaintiffs’
constitutional claims failed, this Court dismissed
Plaintiffs action with prejudice, without addressing
whether Defendants’ individual acts were shielded
by qualified immunity.

D. Plaintiffs’ challenge is resuscitated by the
Fifth Circuit in response to intervening
Supreme Court guidance

Plaintiffs appealed the dismissal of their
original action. As their appeal was pending, the
U.S. Supreme Court issued temporary injunctive
relief in three separate religious liberty cases
challenging similar crowd-size limits in New York
and California. Collectively, these three decisions
called into question the basis of this Court’s
November 10 dismissal order.

First, in Roman Catholic Diocese of Brooklyn v.
Cuomo, the Supreme Court enjoined New York’s
Governor from enforcing 10- and 25-person indoor
occupancy limits against religious congregations in
New York City. Relevant here, the Court held that
such occupancy limits were not “neutral” and of
“general applicability” because they exempted
“essential” businesses, and that therefore any such
restrictions “must satisfy ‘strict scrutiny,
meaning “that they must be ‘narrowly tailored’ to
serve a ‘compelling’ state interest.” 141 S. Ct. at 67
(quoting Church of the Lukumi Babalu Aye, Inc. v.
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City of Hialeah, 508 U.S. 520, 546, 113 S.Ct. 2217,
124 L.Ed.2d 472 (1993)). The Court further
determined that while “[s]temming the spread of
COVID-19 1is unquestionably a compelling
interest,” the plaintiff congregations were likely to
succeed on the merits of their challenge because
New York’s occupancy limits were “more severe
than has been shown to be required to prevent the
spread of the virus at the applicants’ services,” and
because “less restrictive rules ... could be adopted to
minimize the risk to those attending religious
services,” including “maximum attendance
[limits] tied to the size of the church or synagogue.”
1d.

Second, on February 5, 2021, the Supreme
Court issued its decision in South Bay II, the sequel
to the Court’s May 29, 2020 South Bay I decision
recounted above. This time, in a brief (one-
paragraph) opinion, the Court enjoined California’s
Governor from enforcing California’s ban on all
indoor worship services. Notably, however, the
Court denied injunctive relief “with respect to ...
percentage capacity limitations” on religious
services, specifically stating that the Governor was
“not enjoined from imposing a 25% capacity
limitation on indoor worship services.” South Bay
II, 141 S. Ct. at 716.

Third, on April 9, 2021, the Supreme Court
1ssued 1its decision 7Tandon v. Newsom, which
prohibited California’s Governor from enforcing
California’s ban on at-home religious gatherings of
more than three households. Here, the Supreme
Court set forth a more precise blueprint for judicial
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review of Free Exercise Clause cases in the COVID-
19 era:

First, government regulations are not
neutral and generally applicable, and
therefore trigger strict scrutiny under the
Free Exercise Clause, whenever they treat
any comparable secular activity more
favorably than religious exercise. It is no
answer that a State treats some comparable
secular businesses or other activities as
poorly as or even less favorably than the
religious exercise at issue.

Second, whether two activities are
comparable for purposes of the Free Exercise
Clause must be judged against the asserted
government interest that justifies the
regulation at issue. Comparability 1is
concerned with the risks various activities
pose, not the reasons why people gather.

Third, the government has the burden to
establish that the challenged law satisfies
strict scrutiny. To do so in this context, it
must do more than assert that certain risk
factors are always present in worship, or
always absent from the other secular
activities the government may allow.
Instead, narrow tailoring requires the
government to show that measures less
restrictive of the First Amendment activity
could not address its interest in reducing the
spread of COVID. Where the government
permits other activities to proceed with
precautions, it must show that the religious



App-31

exercise at issue 1s more dangerous than
those activities even when the same
precautions are applied. Otherwise,
precautions that suffice for other activities
suffice for religious exercise too.

Fourth, even if the government withdraws or
modifies a COVID restriction in the course of
litigation, that does not necessarily moot the
case. And so long as a case is not moot,
litigants otherwise entitled to emergency
injunctive relief remain entitled to such
relief where the applicants remain under a
constant threat that government officials
will use their power to reinstate the
challenged restrictions.

Tandon, 141 S. Ct. at 1296-97 (quotation marks
and citations omitted).

Applying these principles, the Supreme Court
held that California’s restriction on at-home
religious gatherings was subject to strict scrutiny
analysis because California allowed comparable
secular activities to proceed without a three-
household restriction, and because there was no
evidence that such secular “activities pose a lesser
risk of transmission than [plaintiffs’] proposed
religious exercise at home.” Id. at 1297. Further
California could not prove that its restriction was
narrowly tailored to achieve its compelling interest
in suppressing COVID-19 because the State offered
no explanation “why it could not safely permit at-
home worshipers to gather in larger numbers while
using precautions used in secular activities.” Id.
Finally, the Court explained that the 7Tandon
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plaintiffs’ challenge was not moot because the
Governor’s restriction on home worship remained
in place for at least one more week, and because
California officials maintained a history of “moving
the goalposts,” suggesting that “heightened
restrictions” could be reinstated at any time. Id.
Thus, the Tandon plaintiffs were likely to prevail
in their challenge, and injunctive relief would still
serve its purpose of protecting the plaintiffs’
constitutional rights. Id.

On dJuly 6, 2021, three months after the
Supreme Court’s Tandon decision, the Fifth Circuit
issued its Judgment and Mandate vacating this
Court’s November 10 dismissal order. (Doc. 112).
The Circuit’s accompanying opinion observed that
at the time this Court dismissed Plaintiffs’ action,
it lacked “the benefit of considering the Supreme
Court’s recent cases regarding how the Free
Exercise Clause applies in the particular context of
state-imposed COVID-19 restrictions on religious
worship.” (Id. at 5). Accordingly, the Circuit
remanded with instructions to re-examine
Plaintiffs’ Free Exercise Clause claim in light of
Roman Catholic Diocese of Brooklyn, South Bay II,
and Tandon. (Id. at 5-6). Notably, the Circuit
expressly avoided stating an “opinion on the merits
of this case or the immunity defenses raised by the
defendants, which the district court should review
in the first instance.” (Id. at 5).

E. Plaintiffs file a second lawsuit in state
court as their appeal of their original lawsuit
is pending

One final wrinkle complicates the procedural
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history of this case. On April 6, 2021—as their
appeal of the November 10 dismissal order was still
pending—Plaintiffs filed a second lawsuit asserting
1dentical constitutional claims in Louisiana state
court. (Civil Action No. 21-cv-00423, Doc. 1-2,
hereinafter, the “state court action”). Apart from
passing references to Governor Edwards’s
statewide mask-mandate and the Louisiana
Legislature’s intermittent attempts to override the
Governor’s pandemic response measures, there is
no meaningful difference between Plaintiffs’ state
court action and their original federal action. On
May 7, 2020, Defendants removed Plaintiffs’ state
court action to this District, where 1t was
consolidated for all purposes with Plaintiffs’
original action. (Civil Action No. 21-cv-00423, Docs.
1, 15).

F. Defendants renew their motions to dismiss,
notwithstanding the Supreme Court’s
intervening decisions in Roman Catholic
Diocese of Brooklyn, South Bay II, and Tandon

This nearly brings us up to speed. Now before
the Court are renewed motions to dismiss
submitted by  Governor Edwards, Sheriff
Gautreaux, and Chief Corcoran. Collectively,
Defendants’ Motions seek wholesale dismissal of
both the original federal action and the new state
court action. In chronological order of filing, these
Motions are as follows:

* Chief Corcoran’s Motion To Dismiss Pursuant
To Rule 12(b)(6) (Doc. 10), filed in the state court
action, Civil Action No. 21-00423;
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+ Sheriff Gautreaux’s Motion to Dismiss (Doc.
11), filed in the state court action, Civil Action No.
21-00423;

* Sheriff Sid Gautreaux’s Second Motion To
Dismiss Plaintiffs’ First Amended And
Supplemental Complaint (Doc. 117), filed in the
original action, Civil Action No. 20-00282;

* Chief Corcoran’s Second Motion To Dismiss
Pursuant To Rule 12(b)(6) (Doc. 118), filed in the
original action, Civil Action No. 20-00282;

* Governor Edwards’s Motion To Dismiss
Plaintiffs’ First Amended And Supplemental
Complaint On Remand From Fifth Circuit (Doc.
119), filed in the original action, Civil Action No.
20-00282; and

* Governor Edwards’s Motion To Dismiss (Doc.
13), filed the state court action, Civil Action No. 21-
00423.

The arguments raised in Defendants’ respective
Motions are essentially the same between the two
consolidated actions.4 Plaintiffs have submitted one
omnibus response opposing Defendants’ Motions.
(Doc. 121). Governor Edwards and Sheriff
Gautreaux have each filed reply memoranda in

4 For clarity the Court will refer to Defendants’ respective
Motions simply as “Governor Edwards’s Motions,” “Sheriff
Gautreaux’s Motions,” and “Chief Corcoran’s Motions.” Unless
specifically noted otherwise, all record citations herein will
refer to the docket as it appears in the original federal action,
Civil Action No. 20-00282.
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further support of their Motions. (Docs. 122, 123).

For reasons explained below, Defendants
Motions—all six of them—will each be granted, and
Plaintiffs’ consolidated actions will, again, be
dismissed with prejudice. In sum, even taking into
consideration the Supreme Court’s most recent
guidance, Plaintiffs’ claims for injunctive relief
remain moot because there is no indication
whatsoever that the Governor will reinstate
restrictions limiting Plaintiffs’ ability to gather for
worship. Additionally Plaintiffs’ claims for damages
fail because constitutional law as it existed
throughout the early months of the COVID-19
pandemic indicated that capacity restrictions on
indoor gatherings were “consistent with the Free
Exercise Clause of the First Amendment.” See
South Bay I, 140 S. Ct. at 1613; see also In re
Abbott, 954 F.3d at 786 (“all constitutional rights
may be reasonably restricted to combat a public
health emergency”). Thus, it was not clearly
established that the Governor’s Proclamations ran
afoul of the First Amendment when they were
1ssued, and the Defendants’ acts to enforce the
same are shielded from liability by the qualified
immunity doctrine.

I1I. DISCUSSION
A. Standard

A Rule 12(b)(6) motion to dismiss tests the
sufficiency of the complaint against the legal
standard set forth in Rule 8, which requires “a
short and plain statement of the claim showing
that the pleader is entitled to relief.” Fed. R. Civ. P.
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8(a)(2). “To survive a motion to dismiss, a
complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is
plausible on its face.” “ Ashcroft v. Igbal, 556 U.S.
662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009)
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544,
570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).

B. Analysis

1. The Court assumes that Plaintiffs have
stated an actionable Free Exercise Clause
claim

The Fifth Circuit remanded Plaintiffs’ action to
this Court to determine in the first instance
whether the Governor’s Proclamations (and Chief
Corcoran’s and Sheriff Gautreaux’s actions to
enforce them) violate the First Amendment’s Free
Exercise Clause by imposing crowd-size limits on
worship services while at the same time expressly
allowing airports, hospitals, office buildings,
manufacturing facilities, and grocery stores to
continue operations without such limits. In light of
the Supreme Court’s guidance in Roman Catholic
Diocese of Brooklyn, South Bay II, and Tandon, the
Court will assume that Plaintiffs’ allegations show
that the challenged Proclamations treat religious
assemblies less favorably than “comparable”
secular assemblies, “and therefore trigger strict
scrutiny under the Free Exercise Clause.” Tandon,
141 S. Ct. at 1296. Further, the Court will assume
that the challenged Proclamations fail the strict
scrutiny analysis because, as in 7Tandon, less-
restrictive COVID-19 precautions applicable to
“comparable” secular assemblies—such as
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mandatory vaccination, social distancing, and facial
coverings—would also suffice to reduce the risk of
COVID-19 transmission at worship services. See id.
at 1297. As such, the Court will assume that
Plaintiffs have stated the basic elements of an
actionable Free Exercise Clause claim.

That i1s not the end of the inquiry, however,
because to survive dismissal Plaintiffs must still
show that they are entitled to relief—whether in
the form of an injunction or damages. Here,
Plaintiffs’ claims falter for reasons explained below.

2. Plaintiffs’ claims to injunctive relief are
moot

The Court’s November 10 dismissal order
determined that Plaintiffs’ claims to injunctive
relief are moot because the challenged
Proclamations have all expired on their own terms
and there is no indication whatsoever that they will
be reinstated. (Doc. 95 at 9-10).5 The intervening
months have validated this conclusion. As
illustrated above, all restrictions on religious
assembly were lifted as of March 2, 2021. Since
then, Louisiana has endured a deadly fourth wave
of COVID-19 driven by the more contagious Delta

5To recall, the Fifth Circuit reached the same conclusion five
months earlier, in its original opinion rejecting Plaintiffs’
request for a TRO. See Spell I, 962 F.3d at 179 (“[A] statute
that expires by its own terms does not implicate [concerns of
litigation posturing by the Defendants]. Why? Because its
lapse was predetermined and thus not a response to
litigation. So unlike a postsuit repeal that might not moot a
case, a law’s automatic expiration does.”).
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variant, and has recently entered into a fifth wave
of COVID-19 driven by the even more contagious
Omicron variant, yet no additional crowd-size
limits have been imposed on religious assemblies.
Rather, time and experience have reinforced that
“[t]he trend in Louisiana has been to reopen the
state, not to close it down,” making it even more
speculative now to suggest that Plaintiffs might
endure similar restrictions in the future. See Spell
1, 962 F.3d at 180. Accordingly, Plaintiffs claims to
injunctive relief are moot and must be dismissed.

Tandon is the only intervening Supreme Court
opinion to directly address the issue of mootness in
the context of COVID-19 restrictions on religious
assembly. As indicated above, Tandon instructs
that “even if the government withdraws or modifies
a COVID restriction in the course of litigation, that
does not necessarily moot the case. And so long as a
case 1s not moot, litigants otherwise entitled to
emergency injunctive relief remain entitled to such
relief where the applicants ‘remain under a
constant threat’ that government officials will use
their power to reinstate the challenged
restrictions.” Tandon, 141 S. Ct. at 1297. But even
Tandon does not dictate a different result here.
Why? Because the factual circumstances that
caused the Supreme Court to issue injunctive relief
in Tandon were dramatically different. First, in
Tandon, the challenged restrictions remained in
effect for at least one more week when the Supreme
Court issued its injunction. Tandon, 141 S. Ct. at
1297. Here, all restrictions on Plaintiffs’ ability to
congregate expired on March 1, 2021, more than
ten months ago. Second, and more important, the
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Tandon Court simply did not credit California’s
argument that similar restrictions would not be
reinstated after their expiration, given California’s
“track record of ‘moving the goalposts’ “ in its
response to the pandemic. See id. Here, in stark
contrast, since the Governor issued the Phase 1
Order on May 16, 2020—twenty months ago—
Louisiana’s unwavering trend has been to lift
restrictions on religious assembly. Again, no one
knows what the future of COVID-19 holds. But
Louisiana’s track record makes it speculative, at
best, that the Governor might reimpose similar
restrictions in the future. See Spell I, 962 F.3d at
180.

3. Plaintiffs’ claims to damages are defeated
by the qualified immunity doctrine

Qualified immunity shields a government
official from liability for civil damages “when an
official’'s conduct does not violate clearly
established statutory or constitutional rights of
which a reasonable person would have known.”
City of Escondido, Calif. v. Emmons, — U.S. ,
139 S. Ct. 500, 503, 202 L.Ed.2d 455 (2019). Its
intended purpose is to strike a balance “between
the interests in  vindication of citizens’
constitutional rights and in public officials’ effective
performance of their duties” by making it possible
for government officials “reasonably [to] anticipate
when their conduct may give rise to liability for
damages.” See Anderson v. Creighton, 483 U.S. 635,
639, 107 S.Ct. 3034, 97 L..Ed.2d 523 (1987) (quoting
Davis v. Scherer, 468 U.S. 183, 195, 104 S.Ct. 3012,
82 L.Ed.2d 139 (1984)). Put differently, “[q]ualified
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Immunity gives government officials breathing
room to make reasonable but mistaken judgments
about open legal questions. When properly applied,
it protects ‘all but the plainly incompetent or those
who knowingly violate the law.” “ Ashcroft v. al-
Kidd, 563 U.S. 731, 743, 131 S.Ct. 2074, 179
L.Ed.2d 1149 (2011) (quoting Malley v. Briggs, 475
U.S. 335, 341, 106 S.Ct. 1092, 89 L.Ed.2d 271
(1986)).

The Fifth Circuit’s two-pronged test for qualified
immunity asks (1) “whether the facts, viewed in the
light most favorable to the party asserting the
injury, show that the official’s conduct violated a
constitutional right,” and (2) “whether the right
was ‘clearly established.” “ Cunningham v. Castloo,
983 F.3d 185, 190-91 (5th Cir. 2020). A court may
analyze these prongs in either order, and resolve
the case on a single prong. Id. at 190.

Relevant here, to determine whether a
constitutional or statutory right was “clearly
established” at the time of the alleged violation, the
Court looks for guidance from controlling Supreme
Court and Fifth Circuit authority. See McClendon
v. City of Columbia, 305 F.3d 314, 329 (5th Cir.
2002). “[Iln the absence of directly controlling
authority, a ‘consensus of cases of persuasive
authority’ [from other Circuits] might, under some
circumstances, be sufficient to compel the
conclusion that no reasonable officer could have
believed that his or her actions were lawful.” Id.
(quoting Wilson v. Layne, 526 U.S. 603, 604, 119
S.Ct. 1692, 143 L.Ed.2d 818 (1999)). “We do not
require a case directly on point, but existing



App-41

precedent must have placed the statutory or
constitutional question beyond debate.” al-Kidd,
563 U.S. at 741, 131 S.Ct. 2074.

Importantly, “[a] right is ‘clearly established’
only if it ‘is sufficiently clear that every reasonable
official would have understood that what he is
doing violates that right.” “ Cunningham, 983 F.3d
at 191 (quoting Mullenix v. Luna, 577 U.S. 7, 11,
136 S.Ct. 305, 193 L.Ed.2d 255 (2015)). The “right
must be defined with specificity,” not “at a high
level of generality.” Emmons, 139 S. Ct. at 503
(quotation marks omitted). The “salient question” is
“ ‘whether the state of the law at the time of the
state action gave the state actors fair warning that
their alleged treatment of the plaintiff was
unconstitutional.” “ McClendon, 305 F.3d at 329
(quoting Roe v. Texas Dep’t of Protective & Regul.
Servs., 299 F.3d 395, 409 (5th Cir. 2002)); see also
Mullenix, 577 U.S. at 12, 136 S.Ct. 305 (“The
dispositive question is whether the violative nature
of the particular conduct is clearly established.”
(quotation marks omitted)). The “clearly-
established” prong 1imposes a “demanding
standard” that “is difficult to satisfy.” Cunningham,
983 F.3d at 191.

Applying this framework, the Court determines
that each of the remaining Defendants are entitled
to qualified immunity.

a. Governor Edwards

In their omnibus Opposition, Plaintiffs specify
the constitutional right they seek to vindicate as
“the right for their entire congregation to meet in
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person in the church building.” (Doc. 121 at 12). For
present purposes, the Court will assume that such
a right exists and, further, that the Governor’s
indoor crowd-size limits violated that right.

Still, Plaintiffs’ Free Exercise Clause claim fails
because, even now, the “right for [Plaintiffs’] entire
congregation to meet in person in the church
building” 1s not “clearly established.”® In fact, at all

6 Significantly, Plaintiffs fail to identify even one case from
any jurisdiction that establishes an  unrestricted
constitutional “right for [Plaintiffs’] entire congregation to
meet in person in the church building.” (Doc. 121 at 12).
Instead, they insist such a right flows directly from the First
Amendment’s text, which, in relevant part, states “Congress
shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof[.]” (Doc. 121 at 14). Yet,
the Supreme Court has long rejected such a literal
interpretation of the First Amendment, and has long refused
to place categorical limits on government authority,
particularly in the context of public health emergencies. See
Jacobson, 197 U.S. at 29, 25 S.Ct. 358 (“There is, of course, a
sphere within which the individual may assert the supremacy
of his own will, and rightfully dispute the authority of any
human government, especially of any free government
existing under a written constitution, to interfere with the
exercise of that will. But it is equally true that in every well-
ordered society charged with the duty of conserving the safety
of its members the rights of the individual in respect of his
liberty may at times, under the pressure of great dangers, be
subjected to such restraint, to be enforced by reasonable
regulations, as the safety of the general public may
demand.”); Prince, 321 U.S. at 166-67, 64 S.Ct. 438 (“The
right to practice religion freely does not include liberty to
expose the community or the child to communicable disease or
the latter to ill health or death.”); see also In re Abbott, 954
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relevant times during the course of this litigation,
controlling authorities indicated that crowd-limits
on indoor religious gatherings are constitutional,
provided they satisfy the correct standard of
constitutional review.

Early in the COVID-19 pandemic, when the
Governor imposed his most restrictive crowd-limits,
controlling authorities instructed that such limits
were constitutional as long as they satisfied a
“reasonableness” analysis. Specifically, on May 29,

F.3d at 778 (“all constitutional rights may be reasonably
restricted to combat a public health emergency”). Indeed, as
indicated above, even Tandon rejects the view that the First
Amendment must at all times be afforded its literal meaning,
insofar as Tandon requires only that occupancy limits on
religious assemblies withstand strict scrutiny in order to pass
constitutional muster. See Tandon, 141 S. Ct. at 1296.

On a related note, there is no basis whatsoever to Plaintiffs’
argument that the First Amendment removes issues of
religious liberty from the State’s “jurisdiction” to regulate.
(Doc. 121 at 1) (“The text, history, and leading precedents
concerning the Religion Clauses of the First Amendment
show that the civil government has no jurisdiction to tell a
church whether it may meet or not.”). Again, the Supreme
Court has long dismissed such assertions, because to remove
issues of religious liberty from the State’s “dominion” “would
be to make the professed doctrines of religious belief superior
to the law of the land, and in effect to permit every citizen to
become a law unto himself. Government could exist only in
name under such circumstances.” Reynolds v. United States,
98 U.S. 145, 153, 167, 25 L.Ed. 244 (1878) (affirming
petitioner’s conviction of bigamy and rejecting petitioner’s
defense that he “believed it to be his religious duty” to marry
a second time).
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2020, one week after the Governor issued his first
Stay-at-Home Order limiting indoor gatherings to
10 people, the Supreme Court decided South Bay I,
which declined to enjoin virtually identical
restrictions imposed by California’s Governor.
Notably for present purposes, Chief Justice
Roberts’ South Bay I concurrence expressly rejected
“[t]he notion that it is ‘indisputably clear’ that the
Government’s limitations are unconstitutional’—
calling the idea “quite improbable.” South Bay I,
140 S. Ct. at 1614. Moreover, as indicated above,
the Chief Justice’s concurrence tacitly endorsed the
reasonableness review of emergency public health
restrictions originally set forth more than 100 years
ago in Jacobson, stating:

The precise question of when restrictions on
particular social activities should be lifted
during the pandemic is a dynamic and fact-
Intensive matter subject to reasonable
disagreement. Our Constitution principally
entrusts “[tlhe safety and the health of the
people” to the politically accountable officials
of the States “to guard and protect.”
Jacobson v. Massachusetts, 197 U.S. 11, 38,
25 S.Ct. 358, 49 L.Ed. 643 (1905). When
those officials “undertake[ ] to act in areas
fraught with medical and scientific
uncertainties,” their latitude “must be
especially broad.” Marshall v. United States,
414 U.S. 417, 427, 94 S.Ct. 700, 38 L.Ed.2d
618 (1974). Where those broad limits are not
exceeded, they should not be subject to
second-guessing by an “unelected federal
judiciary,” which lacks the background,
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competence, and expertise to assess public
health and is not accountable to the people.
See Garcia v. San Antonio Metropolitan
Transit Authority, 469 U.S. 528, 545, 105
S.Ct. 1005, 83 LL.Ed.2d 1016 (1985).

Id. at 1613-14.

One week later, in Abbott, the Fifth Circuit
drove the point home, stating expressly that “all
constitutional rights may be reasonably restricted
to combat a public health emergency,” including
“one’s right to peaceably assemble, [and] to publicly
worship,” and, further, that “the same”
reasonableness analysis originally set forth in
Jacobson would apply “to an emergency restriction
on gathering in large groups for public worship
during an epidemic.” In re Abbott, 954 F.3d at 778
n.1, 786.

South Bay I and Abbott illustrate that when the
Governor imposed his strictest numerical limits on
indoor worship, the controlling authorities held
that the constitution allowed such restrictions
provided that they “have at least some ‘real or
substantial relation’ to the public health crisis and
are not ‘beyond all question, a plain, palpable
invasion of rights secured by the fundamental law.’
“ In re Abbott, 954 F.3d at 784-85 (quoting
Jacobson, 197 U.S. at 31, 25 S.Ct. 358). As
explained in the Court’s original November 10
dismissal order, indoor capacity limits are plainly
related to stopping the spread of COVID-19.
Moreover, such temporary emergency restrictions
are not so unconscionable that they are “beyond all
question, a plain, palpable invasion of rights
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secured by the [Free Exercise Clause],” id.,
especially in light of Supreme Court and Fifth
Circuit precedent counseling the opposite. See
Prince, 321 U.S. at 166—67, 64 S.Ct. 438 (“The right
to practice religion freely does not include liberty to
expose the community or the child to communicable
disease or the latter to ill health or death.”); In re
Abbott, 954 F.3d at 778 (“ ‘[U]nder the pressure of
great dangers,” constitutional rights may be
reasonably restricted ‘as the safety of the general
public may demand.” That settled rule allows the
state to restrict, for example, one’s right to
peaceably assemble, to publicly worship, to travel,
and even to leave one’s home.” (quoting Jacobson,
197 U.S. at 29, 25 S.Ct. 358)).

In short, when the Governor issued his strictest
limits on indoor worship in March 2020, it was not
at all clear that he acted unconstitutionally. Quite
the opposite: controlling authorities indicated that
the Governor’s crowd limits were constitutional.
Even if, ultimately, the Governor’s judgment was
“mistaken,” it was well supported by existing law,
and therefore “reasonable.” See al-Kidd, 563 U.S. at
743, 131 S.Ct. 2074. Governor Edwards is plainly
entitled to qualified immunity for his most
restrictive (10-person) limits on indoor worship
services set forth in the Stay-at-Home Orders. Id.

It follows that the Governor’s less restrictive
limits implemented in the ensuing months were
also “reasonable,” and therefore also shielded by
qualified immunity. In fact, the first signal that
indoor capacity limits on religious assemblies were
presumptively unconstitutional unless they passed
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strict scrutiny did not arrive until November 25,
2020, when the Supreme issued i1ts Roman Catholic
Diocese of Brooklyn opinion. But even that case did
not clearly establish the “right for [Plaintiffs’]
entire congregation to meet in person in the church
building.” (Doc. 121 at 12). True, the Supreme
Court enjoined New York’s 10- and 25-person
indoor occupancy limits against religious
congregations; at the same time, however, the
Supreme Court expressly endorsed “maximum
attendance ... [limits] tied to the size of the church
or synagogue.” Roman Catholic Diocese of Brooklyn,
141 S. Ct. at 67. When Roman Catholic Diocese of
Brooklyn was decided, Louisiana’s 10-person indoor
occupancy limit was obsolete, having expired six
months earlier, on May 15, 2020. Rather, in
November 2020, Governor Edwards’ Proclamations
allowed Louisiana congregations to operate at 75%
occupancy—i.e., a maximum attendance limit “tied
to the size of the church or synagogue.” Thus, even
after Roman Catholic Diocese of Brooklyn, it was
reasonable for the Governor to believe that
Louisiana’s effective 75% occupancy limit was
constitutional under existing law.

Two months later, on February 5, 2021, the
Supreme Court issued South Bay II. But, again,
this opinion fell well short of clearly establishing a
right to unfettered religious assembly. South Bay II
enjoined California’s ban on all indoor religious
assemblies, but expressly denied injunctive relief
“with respect to ... percentage capacity limitations”
on religious services, specifically stating that
California was “not enjoined from imposing a 25%
capacity limitation on indoor worship services.”
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South Bay II, 141 S. Ct. at 716. In February 2021,
Governor  Edwards’ Proclamations  allowed
Louisiana congregations to operate at 75%
occupancy. South Bay ITs express endorsement of a
25% capacity limit made it reasonable for the
Governor to believe that a 75% capacity limit was
also constitutional.

All crowd-size restrictions on religious assembly
in Louisiana expired on March 1, 2021. The
Supreme Court did not issue its decision in Tandon
until April 9, 2021, five weeks later. But even
Tandon does not clearly endorse the unbridled
right to assemble that Plaintiffs seek. In fact,
Tandon contemplates that the State may still
impose capacity limits on religious assemblies,
provided that such limits satisfy strict scrutiny.
Tandon, 141 S. Ct. at 1296.

In sum, there is not now, and never has been a
“clearly established” constitutional “right for
[Plaintiffs’] entire congregation to meet in person in
the church building.” (Doc. 121 at 12). Moreover, as
1llustrated above, for the entire period encompassed
by the Governor’s gradually decreasing restrictions
on indoor worship, controlling authority counseled
that the effective indoor crowd-limits in place at
any given time were constitutional. Accordingly,
even assuming that Plaintiffs have stated an
actionable Free Exercise Clause claim, the
Governor is entitled to qualified immunity for any
and all unconstitutional acts forming the basis of
such claim, and all claims for damages against the
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Governor must be dismissed.”
b. Chief Corcoran and Sheriff Gautreaux

It follows that Chief Corcoran and Sheriff
Gautreaux are also entitled to qualified immunity
for their enforcement of the Governor’s indoor
capacity limits. “Police are charged to enforce laws
until and unless they are declared
unconstitutional,” Michigan v. DeFillippo, 443 U.S.
31, 38, 99 S.Ct. 2627, 61 L.Ed.2d 343 (1979), and
“an arrest made in good faith reliance on a statute
not yet declared unconstitutional 1s valid
regardless of the actual constitutionality of the
ordinance.” United States v. Carden, 529 F.2d 443,
445 (5th Cir. 1976). The Governor’s Proclamations
were 1ssued pursuant to his executive authority
under the Louisiana Homeland Security and
Emergency Assistance and Disaster Act, La. R.S. §
29:721, et seq., and the Louisiana Health
Emergency Powers Act, La. R.S. § 29:760, et seq.,
and have the full force and effect of law. La. R.S. §
29:724(A). At no point were the Governor’s
Proclamations declared unconstitutional.

7 In reaching this conclusion, the Court does not consider
what impact, if any, the Governor’s statewide mask mandate
would have on the analysis. Plaintiffs’ opposition fails to brief
the issue, and therefore it is waived under the Court’s Local
Rules. See M.D. La. LR 7(d); see also Gray v. City of Denham
Springs, No. 19-cv-00889, 2021 WL 1187076, at *5 (M.D. La.
Mar. 29, 2021) (Jackson, J.) (“The Court will not speculate on
arguments that have not been advanced, or attempt to
develop arguments on [a party’s] behalf.” (quotation marks
and alterations omitted)).
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Accordingly, when they acted to enforce the
Governor’s crowd-size limits, Chief Corcoran and
Sheriff Gautreaux each reasonably believed that
they acted pursuant to valid laws. Thus, Chief
Corcoran and Sheriff Gautreaux are each also
entitled to qualified immunity, and all claims for
damages against them must be dismissed.

C. State Law Claims

Once again the Court has dismissed all federal
claims. Accordingly, there is no basis to exercise
federal question jurisdiction, and the Court must
decide whether to maintain jurisdiction over
Plaintiffs’ pendant state law claims. In making this
determination, the Court “look[s] to the statutory
factors set forth by 28 U.S.C. § 1367(c), and to the
common law factors of judicial economy,
convenience, fairness, and comity.” KEnochs v.
Lampasas Cty., 641 F.3d 155, 159 (5th Cir. 2011).
“When a court dismisses all federal claims before
trial, the general rule is to dismiss any pendent
claims.” Bass v. Parkwood Hosp., 180 F.3d 234, 246
(5th Cir. 1999).

Here, all factors favor dismissing Plaintiffs state
law claims. These remaining claims raise novel
issues of Louisiana law —specifically whether the
Louisiana Constitution protects Plaintiffs from the
Governor’s crowd-size limits—and obviously
predominate over the nonexistent federal claims.
See Enochs, 641 F.3d at 159. Moreover, judicial
economy, convenience, fairness, and comity are
each served by allowing Louisiana’s courts to
address Plaintiffs’ state law claims in the first
Iinstance, particularly because as the Louisiana
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Supreme Court has recently issued a supervisory
writ granting review of Pastor Spell’s challenge to
the misdemeanor summonses issued under the
Governor’s Proclamations. See State v. Spell, 2021-
00876 (La. 12/7/21), 328 So.3d 406. The issues
presented in Pastor Spell’s state court criminal
proceeding necessarily overlap with those
presented here, and are deserving of a state court
adjudication unencumbered by a parallel federal
civil proceeding.

Accordingly, the Court will follow the “general
rule” and also dismiss all of Plaintiffs’ state law
claims. Bass, 180 F.3d at 246.

II1. CONCLUSION

Accordingly, consistent with the reasoning set
forth herein,

IT IS ORDERED that Sheriff Sid Gautreaux’s
Second Motion To Dismiss Plaintiffs’ First
Amended And Supplemental Complaint, appearing
as Doc. 117 in Civil Action 20-cv-00282-BAJ-EWD,
be and is hereby GRANTED.

IT IS FURTHER ORDERED that Chief
Corcoran’s Second Motion To Dismiss Pursuant To
Rule 12(b)(6), appearing as Doc. 118 in Civil Action
20-cv-00282-BAJ-EWD, be and 1is hereby
GRANTED.

IT IS FURTHER ORDERED that Governor
Edwards’s Motion To Dismiss Plaintiffs’ First
Amended And Supplemental Complaint On
Remand From Fifth Circuit, appearing as Doc. 119
in Civil Action 20-cv-00282-BAJEWD, be and 1is
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hereby GRANTED.

IT IS FURTHER ORDERED that Chief
Corcoran’s Motion To Dismiss Pursuant To Rule
12(b)(6), originally appearing as Doc. 10 in Civil
Action 21-cv-00423-BAJEWD, be and is hereby
GRANTED.

IT IS FURTHER ORDERED that Sheriff
Gautreaux’s Motion to Dismiss, originally
appearing as Doc. 11 in Civil Action 21-cv-00423-
BAJ-EWD, be and is hereby GRANTED.

IT IS FURTHER ORDERED that Governor
Edwards’s Motion To Dismiss, originally appearing
as Doc. 13 in Civil Action 21-cv-00423-BAJ-EWD,
be and is hereby GRANTED.

IT IS FURTHER ORDERED that all federal
claims set forth in Civil Actions 20-cv-00282-BAdJ-
EWD and 21- c¢v-00423-BAJ-EWD be and are
hereby DISMISSED WITH PREJUDICE.

IT IS FURTHER ORDERED that the Court
declines to exercise supplemental jurisdiction over
any state law claims set forth in Civil Actions 20-
cv-00282-BAJ-EWD and 21- c¢v-00423-BAJ-EWD
and that all such state law claims be and are
hereby DISMISSED WITHOUT PREJUDICE
pursuant to 28 U.S.C. § 1367(c).

A final judgment will be entered separately.

Baton Rouge, Louisiana, this 12th day of
January, 2022

[handwritten: signhature]
JUDGE BRIAN A. JACKSON
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