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QUESTIONS PRESENTED
Petitioner frames the questions presented as:

1. Whether the Nieves probable cause exception can
be satisfied by objective evidence other than specific ex-
amples of arrests that never happened.

2. Whether the Nieves probable cause rule is limited
to individual claims against arresting officers for split-sec-
ond arrests.
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STATEMENT

This Court in Nieves v. Bartlett, 139 S. Ct. 1715 (2019),
held that when probable cause supports an arrest, plain-
tiffs generally cannot maintain section 1983 retaliatory-ar-
rest claims. Retaliation claims require plaintiffs to prove
but-for causation, 7.e., that an adverse action would not
have happened absent officials’ animus against protected
speech. But when the adverse action is arrest and proba-
ble cause supports the arrest, proving retaliatory causa-
tion is inherently difficult. As Nieves explained, officers
ordinarily arrest people when there are reasonable, evi-
dence-backed grounds to believe they committed a
crime—regardless of the person’s speech. Further, this
Court looks to the common law to define section 1983’s

(1



contours. And at common law, probable cause completely
defeated claims analogous to retaliatory arrest.

Nieves should resolve this case. A neutral judge is-
sued a warrant for petitioner Sylvia Gonzalez’s arrest for
the crime of intentionally removing government docu-
ments. The judge found probable cause based on a war-
rant application that detailed witness statements and se-
curity footage capturing the theft—an application Gonza-
lez conceded was accurate. If probable cause ordinarily
dooms retaliatory-arrest claims, going the extra mile to in-
vestigate and obtain a warrant should be dispositive. For
any would-be retaliator, involving other officials and a
neutral judge to flyspeck arrests is a recipe for exposure
and failure. That goes doubly in States like Texas, where
judges have discretion whether to issue warrants at all.

Arrests with warrants are far afield from this Court’s
two narrow exceptions to the probable-cause bar. Loz-
man v. City of Riviera Beach, 138 S. Ct. 1945 (2018), held
that plaintiffs could surmount the probable-cause bar by
showing an official municipal policy of retaliation—an ex-
traordinarily rare situation that subjects only municipali-
ties, not individual defendants like respondents, to liabil-
ity. Nieves also created a limited exception for warrant-
less arrests for endemic infractions like jaywalking, where
arrests are so abnormal that retaliation is the natural ex-
planation. But this case involves an arrest with a warrant
for the non-trivial crime of government-document theft.
Thus, this Court need not even resolve whether plaintiffs
must adduce comparator evidence of similarly situated
people who were not arrested to satisfy Nieves’ exception.

Gonzalez proceeds as if Nieves never happened. She
first claims that probable cause never bars retaliatory-ar-
rest claims involving investigations or warrants. Gonzalez
(at 25, 32-34) labels arrests with warrants “premeditated



arrests,” as if on par with premeditated murder. That
would be news to the Founders, who waged a revolution
to enshrine warrants as the paramount check on unbridled
officer discretion.

That warrant-disfavoring approach would also wreak
havoc on law enforcement, who seek hundreds of thou-
sands, if not millions, of warrants every year. If investi-
gating crimes before seeking a warrant increases officers’
exposure to retaliatory-arrest damages claims, officers
will be pushed to arrest first and deliberate never. No
matter how clear the probable cause, anyone could sec-
ond-guess any arrest that did not lead to prosecution by
claiming that the plaintiff’s outspoken political, religious,
or social views—or unorthodox social-media posts or
bumper stickers—motivated arrest. Prosecutors decline
to prosecute up to 50% of charges for endless reasons.
And retaliation is easily alleged and hard to disprove. Po-
lice officers cannot operate effectively if, before making
arrests upon probable cause, they must balance their duty
to enforce the law against the risk of reputation-destroy-
ing, financially ruinous liability.

Gonzalez alternatively contends that Nieves’ excep-
tion for endemic infractions extends to all crimes. Even
spotting that counterintuitive premise, Gonzalez is incor-
rect that plaintiffs can surmount the probable-cause bar
by showing any objective evidence of retaliation. For this
exception, Nieves mandated comparator evidence, i.e.,
proof that similarly situated individuals were not arrested.
But Gonzalez never alleges the existence of fellow citizens
who steal government records without facing arrest. Gon-
zalez instead claims she was arrested for the “perfectly in-
nocent conduct” of “accidentally gather[ing] up” papers—
an inadvertent mistake everyone makes. Pet. Br. 3, 21, 49;
accord id. at 6, 10-11, 17, 42-44. Using that framing, she



attacks an absurd-sounding comparator-evidence require-
ment, whereby plaintiffs must find examples of innocent
people not being arrested for non-crimes. Pet. Br. 6, 11,
17, 35, 42-43. But Gonzalez has conceded probable cause
for a real offense requiring intentional misconduct—gov-
ernment-document theft. She must thus rebut the com-
monsense notion that where probable cause exists, arrest
ordinarily follows. If plaintiffs could claim that no one else
is arrested when innocent, the probable-cause bar would
bar nothing.

Gonzalez’s other proffered evidence reinforces why
comparator evidence is essential in retaliatory-arrest
cases. She argues that she was arrested for purportedly
violating a ecriminal statute one way (stealing government
records at a city-council meeting), whereas most people vi-
olate the statute in purportedly more serious ways (like
forging government documents). But legislatures decide
what conduct is eriminal, and law enforcement must have
discretion to arrest based on probable cause. All crimes
have their own facts and allegedly mitigating circum-
stances. If no plaintiff is similarly situated unless the facts
match with Professor-Plum-in-the-study-with-the-candle-
stick specificity, every crime is sui generis, and every case
is potential fodder for retaliatory-arrest plaintiffs.

A. The City-Council Meetings and Investigation

1. Castle Hills, Texas—population 4,000—is a 2.5-
square-mile suburb within Bexar County, surrounded by
San Antonio sprawl. The City boasts a supermarket, bak-
ery, and park, plus services like twice-weekly trash collec-
tion. See Castle Hills, Mayor’s Welcome, https://ti-
nyurl.com/mss4bhr3.

Castle Hills’ municipal government includes an
elected five-member city council, plus an elected mayor



who presides over city-council meetings. Pet.App.92a-
93a, 101a, 103a-104a. Day-to-day authority lies with a city
manager, whom the city council appoints and can remove.
Pet.App.104a; Castle Hills Code §§ 2-134, 2-135.

2. The following undisputed facts—taken from a war-
rant application that petitioner agreed was accurate and
incorporated into her complaint—underlie this case. C.A.
Oral Arg. 27:58-28:25; see Quaduvest, L.P. v. San Jacinto
River Auth., 7 F.4th 337, 345 (5th Cir. 2021) (attachments
are “part of the pleading for all purposes” (citation omit-
ted)); U.S. Br. 26.

In June 2019, Castle Hills’ police chief, respondent
John Siemens, engaged respondent Alex Wright as a spe-
cial detective to conduct a politically sensitive investiga-
tion for the City. Pet.App.101a; J.A.43-44. Detective
Wright has spent over 20 years as a commissioned Texas
peace officer and works as a police instructor and attor-
ney. J.A.43. For over 15 years, Castle Hills has tapped
Wright as a special detective to conduct independent
“[ilnvestigations which might otherwise be considered
sensitive, or delicate, either due to the nature of the crime
or because of the parties involved.” See J.A.43.

Here, the investigation was politically sensitive be-
cause Castle Hills’ mayor, respondent JR Trevino, filed a
criminal complaint alleging that petitioner, councilwoman
Gonzalez, intentionally stole government documents at a
May 22, 2019 council meeting. Pet.App.112a-113a; J.A.10.
A Castle Hills police officer logged an incident report doc-
umenting the suspected theft and collected evidence, in-
cluding close-range security video capturing the incident.
J.A5-9, 48. Given the sensitivities, Chief Siemens asked
Detective Wright to investigate further. Pet.App.101a;
J.A.44.



Detective Wright interviewed Mayor Trevino and
other witnesses and reviewed the security footage. J.A.44,
48. Wright repeatedly reached out to Gonzalez, who de-
clined to cooperate. J.A.53.

3. Wright’s investigation uncovered the following, as
he detailed in a lengthy sworn affidavit enclosed with the
warrant application. See J.A.41-54. Gonzalez does not al-
lege “that any of the information in the application was
false.” C.A. Oral Arg. 27:58-28:12.

In May 2019, newly elected councilwoman Gonzalez
gathered signatures on a petition to remove Castle Hills’
city manager. J.A.44. The petition, entitled “Fix Our
Streets,” urged the city council—on which she now sat—
to reinstate a former city manager who “oversaw, from
start to finish, over a dozen street projects” “on time and
on budget.” J.A.2,45. “[V]arious” later city managers, the
petition continued, had not “fixed a single street.” J.A.2.
The petition did not mention that reinstating the former
manager would require firing the current manager. J.A.2.

At a May 21, 2019 city-council meeting, another resi-
dent submitted the petition to Mayor Trevino, making the
petition an official city record. J.A.45; Castle Hills Code
§ 2-299. Multiple residents “testified against the petition.”
Pet.App.108a. One resident testified that Gonzalez came
to her home to solicit her signature. J.A.45. The resident
publicly “accused Gonzalez of misleading her regarding
the actual nature and purpose of the petition[], and said
that Gonzalez asked her to sign under false pretenses.”
J.A.45. Another resident later accused Gonzalez of urging
him to forge his absent parents’ signatures on the petition,
which he did at Gonzalez’s behest. J.A.56-59.



The meeting continued the next day. Mayor Trevino
and Castle Hills Police Captain Steve Zuniga (whom Gon-
zalez does not accuse of animus) recounted the ensuing
events to Detective Wright in sworn statements. J.A.52.
Before the meeting, Mayor Trevino clipped the petition
and signature pages together with a black binder clip and
placed them in front of him on the dais. J.A.46. During
the meeting, Mayor Trevino noticed the papers had disap-
peared, but assumed the city secretary, who maintains
city records, had taken them. J.A.46. At the end of the
hours-long meeting, the city secretary asked Mayor Tre-
vino for the petition, prompting his realization that the
secretary never took the petition. J.A.46. Mayor Trevino
noticed a black binder clip in Gonzalez’s binder that
matched the petition’s and asked Captain Zuniga to call
Gonzalez over. J.A.46-47.

Gonzalez denied to Captain Zuniga that she took the
petition. J.A.47. She “slowly flipp[ed] through [her
binder’s] contents, stopping before reaching the black
binder clip,” and again declared she did not have the peti-
tion. J.A.47. Then, Mayor Trevino and Captain Zuniga
“both pointed to the clearly visible black binder clip” con-
taining the petition. J.A.47. Gonzalez “pulled the black
binder clip out of her 3-ring binder” and exclaimed that
she thought these documents were “extras.” J.A.47-48.
Captain Zuniga (whom, again, Gonzalez does not accuse of
animus) “found that statement odd” given that Gonzalez
had just denied having the petition at all. J.A.48.

Detective Wright also watched security footage,
which the warrant application details second-by-second



with timestamps. J.A.48-51.! Video taken before the
meeting shows that the petition was originally on top of
Mayor Trevino’s binder. J.A.49. While the Mayor’s back
was turned, “Gonzalez approache[d] her seat on the dais.”
J.A.49. Gonzalez “then move[d] to her left in order to
reach over Mayor Trevino’s stack of documents.” J.A.49.
Gonzalez “look[ed] around,” “pick[ed] up the [documents]
from on top of Mayor Trevino’s binder,” and “quickly
pull[ed] them toward her seat,” J.A.49:

Gonzalez “flip[ped] through” the pages, “look[ing] at”
the petition “directly.” J.A.49. As Detective Wright swore
to the judge, “[t]here is no mistake—Gonzalez [knew]
what she [was] holding.” J.A.49. She then laid the petition
“down on the desk to the right of her binder,” and

! Petitioner (at 8-9 nn.1-2) cites the security footage, which she appar-
ently uploaded to YouTube. The City’s account also hosts the footage:
#1 Security Footage from May 22, 2019 City Council Chambers,
YouTube, https:/tinyurl.com/yen9b552; #2 Security Footage from
May 22, 2019 City Council Chambers, YouTube, https:/tinyurl.com
/jpvktxwj.



“open[ed] her binder up so that the cover obscure[d] the
Petition[.]” J.A.49. When Mayor Trevino turned around,
the petition was gone. J.A.50.

Security footage from after the meeting captured the
recovery of the petition from Gonzalez hours later and
“confirm[ed] the accounts” of Mayor Trevino and Captain
Zuniga. J.A.51. Confronted by Zuniga about the missing
petition, Gonzalez “moved extremely slowly while looking
through her 3-ring binder.” J.A.51-52. She made “several
furtive movements” and appeared to “purposefully avoid] ]
‘finding’ the Petition[] by feigning her failure to notice the
obvious binder clip which those around her could clearly
see.” J.A.51. Gonzalez “thumbled] through a few pages
at a time,” and “stopp[ed]” when she was about to reach
the petition. J.A.51-52. Mayor Trevino and Captain Zun-
iga “finally just point[ed] to the obvious binder clip” hold-
ing the petition. J.A.51. When Gonzalez “could pretend
no longer,” “she simply pulled the Petition[] out of her
binder without further hesitation.” J.A.51.

B. Detective Wright’s Warrant Application

Based on his investigation, Detective Wright found
probable cause to believe that Gonzalez had violated Texas
law. Multiple sources of evidence—including the security
footage—demonstrated that she intentionally took and
hid a government record, apparently motivated by a de-
sire to avoid residents’ accusations that she misleadingly
solicited petition signatures.

Though Gonzalez’s brief describes her conduct 15
times as the “perfectly innocent,” “commonplace” act of
“accidentally” “temporarily misplacing” and “mislay[ing]
a government document,” Pet. Br. 3, 6, 10-11, 17, 21, 42-
44, 49, she has repeatedly conceded that probable cause
supported the warrant application detailing a clear case of
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intentional theft. C.A. Oral Arg. 18:28-18:48; En Banc Pet.
3, 13; Pet. Br. 49; see Pet.App.21a.

Intentionally taking government documents is a
crime under multiple Texas statutes. First, theft is pun-
ishable up to a felony depending on the property’s value.
Tex. Penal Code § 31.03(a), (e). Further, willfully “re-
mov[ing] without permission ... public information” and
abusing official powers by “intentionally or knowingly ...
violat[ing] a law relating to the public servant’s office or
employment” are misdemeanors. Tex. Gov’t Code
§ 552.351(a)-(b); Tex. Penal Code § 39.02(a)(1), (b). Know-
ingly concealing records during official proceedings “with
intent to impair [their] ... availability as evidence” is a
third-degree felony. Tex. Penal Code § 37.09(a)(1), (¢). Fi-
nally, intentionally “remov[ing] ... governmental rec-
ord[s]” is a Class A misdemeanor. Id. § 37.10(a)(3), (¢)(1).

After reviewing the statutory elements, Detective
Wright found probable cause to believe that Gonzalez had
violated section 37.10(a)(3)’s prohibition on intentionally
removing government records. J.A.42-44, 53-54. That
section makes it a crime to “intentionally destroy[], con-
ceal[], remove[], or otherwise impair[] the verity, legibil-
ity, or availability of a governmental record.” Other pro-
hibited conduct under this section includes: (1) “know-
ingly” making false entries in, or “false alteration of,” gov-
ernmental records, Tex. Penal Code § 37.10(a)(1); (2)
“mak[ing], present[ing], or us[ing] any record ... with
knowledge of its falsity and with intent that it be taken as
a genuine governmental record,” 7d. § 37.10(a)(2); (3) “pos-
sess[ing], sell[ing], or offer[ing] to sell a governmental rec-
ord ... with intent that it be used unlawfully,” or
“knowledge that it was obtained unlawfully,” id.
§37.10(a)4), (6); and (4) “mak[ing], present[ing], or
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us[ing] a governmental record with knowledge of its fal-
sity,” id. § 37.10(a)(5). Wright determined that Gonzalez
had “intentionally concealed and/or removed” the petition,
a government record, “from being available.” J.A.53.

As a sworn Texas peace officer, Texas law required
Detective Wright to “give notice to some magistrate of all
offenses committed within the officer’s jurisdiction, where
the officer has good reason to believe there has been a vi-
olation of the penal law.” Tex. Code Crim. Proc. art.
2.13(b)(3). In Texas, elected judges and appointed magis-
trates both qualify as “magistrates” who may issue war-
rants. Id. art. 2.09. Wright prepared an affidavit to inform
a state-court district judge of Gonzalez’s apparent crime.
J.A.54. His six-page affidavit included detailed summar-
ies of his interviews, which discussed Gonzalez’s role in ob-
taining signatures for the petition. J.A.42-54. As Wright
explained under penalty of perjury, Gonzalez’s solicitation
of signatures “under false pretenses” offered a “motive for
... Gonzalez’ desire to steal the petition[.]” J.A.52.

C. The Judge’s Decision to Issue an Arrest Warrant

Detective Wright presented the affidavit to a Texas
district-court judge for an independent probable-cause
determination. As Gonzalez acknowledges, “no require-
ment [existed] that [Wright] bring the case to someone in
the district attorney’s office before applying for a war-
rant.” C.A. Oral Arg. 22:53-23:56. The judge, whom Gon-
zalez does not accuse of being “ill-motivated,” id. at 28:25-
28:45, agreed that probable cause existed to believe that
Gonzalez had intentionally stolen the petition, in violation
of Texas Penal Code § 37.10(a)(3). See Pet.App.71a.

Upon finding probable cause, Texas judges “may is-
sue a warrant of arrest or a summons.” Tex. Code Crim.
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Proc. art. 15.03(a). Arrest warrants order officers to ar-
rest defendants and “take” them before a magistrate. Id.
arts. 15.01, 15.16(a). Summonses come “in the same form
as the warrant,” but order defendants “to appear before a
magistrate at a stated time and place.” Id. art. 15.03(b).
The judge issued a warrant for Gonzalez’s arrest.
Pet.App.71a.

The next day, Gonzalez learned of the warrant from a
neighbor. Pet.App.118a. She inexplicably did not use
Bexar County’s satellite booking process, which encour-
ages individuals to “call to see if you qualify” “to expedite
the booking and releasing process” and avoid jail time.
See Bexar County, Courthouse - Satellite Office, https://
tinyurl.com/5dtf34cu; Pet.App.103a. Instead, Gonzalez
drove to the main county jail, turned herself in, and spent
the day there. Pet.App.118a. Bexar County’s district at-
torney ultimately decided against prosecuting the
charges. Pet.App.122a-123a.

D. Proceedings Below

1. In September 2020, Gonzalez sued respondents—
Detective Wright, Mayor Trevino, and Chief Siemens—
alongside the City of Castle Hills in the U.S. District
Court for the Western District of Texas. Pet.App.98a.
Gonzalez alleged that they retaliated against her in viola-
tion of the First and Fourteenth Amendments by causing
her arrest after she “champion[ed] the creation, signature,
and submission of a nonbinding citizens’ petition and
urgled] the removal of [the] city manager.” Pet.App.126a-
129a. Gonzalez alleged that Mayor Trevino reported her
theft to the police; Chief Siemens asked Detective Wright
to investigate; and Detective Wright investigated and no-
tified a judge of probable cause that Gonzalez committed
the offense. Pet.App.101a, 112a-113a, 126a-128a.
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Gonzalez separately alleged that the City “adopted
and enforced an official policy or custom to retaliate
against [her] for her First Amendment activities.”
Pet.App.129a. Gonzalez sought damages under 42 U.S.C.
§ 1983 for the “unconstitutional arrest.” Pet.App.99a,
126a, 129a.

The distriet court denied respondents and the City’s
motion to dismiss. Pet.App.65a. As to respondents, the
court acknowledged “that in most retaliatory arrest cases,
the plaintiff must plead and prove the absence of probable
cause.” Pet.App.78a (citing Nieves, 139 S. Ct. at 1724,
1726). But the court recognized “an exception” ““when a
plaintiff presents objective evidence that he was arrested
when otherwise similarly situated individuals not engaged
in the same sort of protected speech had not been.”
Pet.App.79a (quoting Nieves, 139 S. Ct. at 1727). That ex-
ception applied here, the court reasoned, because Gonza-
lez “allege[d] that the misdemeanor offense for which she
was charged has never been used in Bexar County to crim-
inally charge someone for trying to steal a nonbinding or
expressive document.” Pet.App.80a (citation omitted).

The district court also denied qualified immunity to
respondents, deeming a “First Amendment right to be
free from a retaliatory arrest that is supported by proba-
ble cause” “clearly established.” Pet.App.87a-88a.

As for the City, the court reasoned that the existence
of probable cause does not bar “First Amendment retalia-
tory arrest claims brought against a municipality” based
on “an official policy motivated by retaliation.”
Pet.App.74a (citing Lozman, 138 S. Ct. at 1954-55). The
court rejected Gonzalez’s contention that respondents
were final “policymakers” whose actions established City
policy. Pet.App.90a-93a. In Castle Hills, only the city
council makes policy. Pet.App.93a. But, the court held,
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Gonzalez adequately alleged an official City “policy or cus-
tom” of “cracking down on disfavored speech” based on
two earlier incidents where officials allegedly threatened
residents engaged in political speech. Pet.App.95a (cita-
tion omitted).

2. Respondents filed an interlocutory appeal from the
denial of qualified immunity. Pet.App.24a.? A divided
Fifth Circuit reversed. Pet.App.33a. The majority noted
that Gonzalez conceded that probable cause existed, and
emphasized Nieves’ general rule that “a plaintiff must
plead and prove the absence of probable cause.”
Pet.App.21a, 27a (citing 139 S. Ct. at 1724).

The Fifth Circuit rejected Gonzalez’s argument that
her case fit Nieves’ “narrow exception” for offenses where
officers “typically exercise their discretion not’” to arrest.
Pet.App.27a-28a (quoting 139 S. Ct. at 1727). The major-
ity observed, Nieves’ “plain language” “requires compar-
ative evidence” of ““otherwise similarly situated individu-
als’ who engaged in the ‘same’ criminal conduct but were
not arrested.” Pet.App.29a (quoting 139 S. Ct. at 1727).
Gonzalez offered no “evidence of other similarly situated
individuals who mishandled a government petition but
were not prosecuted under Texas Penal Code
§ 37.10(a)(3).” Pet.App.28a-29a. Gonzalez alleged only
that other people prosecuted under the same statute com-
mitted the crime differently. Pet.App.29a. Under Nieves,
that evidence “comes up short.” Pet.App.29a.

% Because municipalities cannot join interlocutory qualified-immunity
appeals, Williams v. City of Yazoo, 41 F.4th 416, 421 (5th Cir. 2022),
Gonzalez’s municipal-liability claim against Castle Hills remains
pending in district court, Pet.App.32a.
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The Fifth Circuit distinguished Gonzalez’s claim from
Lozman, which permits “Monell claim[s] against the mu-
nicipality itself” for “[a]n official retaliatory policy.”
Pet.App.31a-32a (quoting Lozman, 138 S. Ct. at 1954); see
Monell v. Dep’t of Soc. Servs., 436 U.S. 658 (1978). That
holding is “clearly limited to Monell claims” against mu-
nicipalities and does not reach individual officers like re-
spondents. Pet.App.31a-32a.

Judge Oldham dissented. Pet.App.34a. In his view,
any “objective evidence” could show retaliation, even
when probable cause supports an arrest. Pet.App.5la-
53a. He would not require “comparative evidence show-
ing that officers generally do not arrest people for the un-
derlying crime.” Pet.App.5la. He also questioned
whether the rule that probable cause bars retaliatory-ar-
rest claims should apply beyond “split-second warrantless
arrests.” Pet.App.54a.

3. The Fifth Circuit denied rehearing en banc over a
dissent by Judge Ho. Pet.App.2a-3a. In Judge Ho’s view,
Gonzalez’s crime of mishandling a government docu-
ment—“with intent and without it"—is “commonplace.”
Pet.App.10a (citation omitted). Operating on the premise
that even intentional theft is routine, he would have
deemed sufficient Gonzalez’s “evidence that the underly-
ing statute had never been used under analogous circum-
stances” without requiring “comparator evidence.”
Pet.App.10a, 12a.

SUMMARY OF ARGUMENT

I. Under Nieves, probable cause presumptively de-
feats retaliatory-arrest claims. That rule applies here:
probable cause supported Gonzalez’s arrest, and a judge
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issued a concededly valid warrant. The two narrow excep-
tions to the probable-cause bar are inapplicable, so Gonza-
lez’s claim fails regardless of her evidence.

A. Valid warrants categorically foreclose retaliatory-
arrest claims. Nieves reasoned that retaliatory-arrest
cases inherently present complex causation quandaries in
disentangling whether someone was arrested because
they committed crimes, or to retaliate. Probable cause
bars retaliatory-arrest claims in all but rare circum-
stances because officers presumptively arrest people
whenever probable cause exists—even if officers harbor
animus against someone’s speech.

Warrants signal even more strongly that suspected
crime—not protected speech—prompted an arrest. War-
rants check officers’ discretion and provide independent
serutiny of arrests. Warrants involve additional officials,
like supervisors, attenuating each defendant’s causal rela-
tionship to the arrest. Particularly, warrants involve mag-
istrates and judges who, in some States, may deny war-
rants notwithstanding probable cause—severing any
causal connection between officers and the arrest.

Gonzalez’s view that Nieves applies only to “on-the-
spot” police arrests defies common sense and Nieves,
which held that the probable-cause bar generally governs
retaliatory-arrest claims. Limiting the probable-cause
bar to on-the-spot arrests would bizarrely incentivize po-
lice to arrest first and think later to avoid litigation.

The sprawling cast of characters that Gonzalez iden-
tifies as contributing to the warrant underscores the prob-
lems with suspending the probable-cause bar when war-
rants are concerned. Gonzalez sued only some involved
officials—omitting the judge who made the final decision
and other officers who provided independent evidence of
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her offense. Gonzalez never connects the dots of how re-
spondents’ alleged animus caused her arrest given inde-
pendent evidence establishing probable cause and Texas
peace officers’ legal duty to report crimes.

B. The common law confirms that warrants foreclose
retaliatory-arrest claims. Nieves analogized to malicious
prosecution and false imprisonment—common-law torts
where valid warrants absolutely shielded against liability.
Nieves did not adopt Gonzalez’s inapt analogy to abuse of
process—a common-law tort not defeated by probable
cause. Abuse of process targeted subsequent abuses, not
legally proper but maliciously motivated arrests.

C. Two exceptions to the probable-cause bar exist: (1)
official municipal policies of retaliation (the Lozman ex-
ception); and (2) ubiquitous, minor offenses where police
customarily exercise discretion not to arrest (the Nieves
exception). Neither applies.

Lozman permits claims against a “City” for “an ‘offi-
cial municipal policy’” of retaliation. 138 S. Ct. at 1954
(quoting Monell, 436 U.S. at 691). By its terms, that ex-
ception is limited to municipalities—not individuals. That
exception also requires an “official municipal policy”—an-
other missing ingredient here.

Nieves offers a “narrow” exception for “endemic”
crimes like jaywalking where police “typically exercise
their discretion not to” arrest. 139 S. Ct. at 1727. When
police ordinarily decline to arrest, probable cause no
longer serves as a useful filter for identifying arrests that
would have happened regardless of animus. But when po-
lice have probable cause for serious offenses like theft,
rape, and murder, police ordinarily arrest, whatever their
views on plaintiffs’ speech. Gonzalez recasts her behavior
as innocently misplacing a document, yet conceded that
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probable cause existed for a serious crime. If Nieves’ ex-
ception applies even to serious crimes, that limited excep-
tion would obliterate the probable-cause bar, and officers
would be exposed to easily pled retaliation claims for vir-
tually any arrest whenever plaintiffs offer any objective
evidence.

II. Even if Nieves’ exception applied to arrests pur-
suant to warrants for non-endemic crimes, Gonzalez could
not meet the exception.

A. Nieves demands comparator evidence, i.e., “objec-
tive evidence that [the plaintiff] was arrested when other-
wise similarly situated individuals” were not. Id. That
rule tracks Nieves’ focus on causation: plaintiffs must
prove that their speech, not their offense, caused the ar-
rest. Nieves also cited United States v. Armstrong, 517
U.S. 456, 465 (1996), which imposes an analogous compar-
ator requirement in the selective-prosecution context.

B. Nieves’ comparator requirement assumes proba-
ble cause and requires identifying persons not arrested
for similar conduct. Gonzalez made no such showing. She
instead flips Nieves on its head by (1) attacking probable
cause (by proclaiming innocence) and (2) focusing on peo-
ple arrested for dissimilar conduct.

Moreover, Gonzalez’s focus on people prosecuted for
violating Texas Penal Code § 37.10 only underscores that
officials do enforce Texas’ statute, no matter how violated.
Gonzalez’s non-comparator evidence is also rife with ap-
ples-to-oranges problems, using Bexar County felony
prosecution data that sheds no light on what caused her
City of Castle Hills misdemeanor arrest.

Gonzalez’s other evidence is further afield. Refer-
ences to her speech in the warrant application, allegedly
non-standard arrest procedures, and actions by others she
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has not sued have no bearing on whether alleged animus
caused her arrest. Permitting plaintiffs to throw every-
thing against the wall invites a deluge of meritless retalia-
tion claims.

C. Neither the probable-cause bar nor Nieves’ com-
parator requirement invites tyranny. Plaintiffs arrested
without probable cause can sue. Other remedies deter
rogue arrests. America endured centuries under a cate-
gorical probable-cause bar against retaliatory-arrest
claims. Nieves crafted a limited exception to that rule five
years ago. Just two years ago, this Court unanimously re-
jected any retaliation claims against federal officials, in-
cluding for arrest with probable cause or without. Egbert
v. Boule, 596 U.S. 482, 498 (2022); id. at 505 (Sotomayor,
J., concurring in judgment in part). Contrary to Gonza-
lez’s rhetoric, freedom still reigns.

ARGUMENT

I. Probable Cause Ordinarily Bars Retaliatory-Arrest
Claims

Gonzalez alleges a First Amendment retaliatory-ar-
rest claim. Five years ago, this Court held that “probable
cause should generally defeat a retaliatory arrest claim.”
Nieves, 139 S. Ct. at 1727. Gonzalez concedes that proba-
ble cause supported her arrest, which a neutral judge con-
firmed when issuing the warrant. Pet.App.21a. Valid war-
rants offer even stronger grounds for barring retaliatory-
arrest claims than probable cause alone. And the two ex-
ceptions to the probable-cause bar—official municipal pol-
icies of retaliation, and warrantless arrests for ubiquitous
misdemeanors that never result in arrest—do not apply.
Gonzalez’s contrary rule, that probable cause bars only
claims arising from “on-the-spot” warrantless arrests,
would effectively overrule Nieves. That approach also
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threatens constant retaliation suits and perversely pun-
ishes police for safeguarding individual rights by seeking
warrants.

A. Valid Warrants Defeat Retaliatory-Arrest Claims

1. This case involves an arrest pursuant to a conced-
edly valid warrant. That arrest falls in the heartland of
Nieves, which held that “[t]he presence of probable cause
should generally defeat a First Amendment retaliatory
arrest claim.” 139 S. Ct. at 1726. Nieves covers all arrests
supported by probable cause, with warrants or without.
Applying Nieves, courts of appeals have universally held
that probable cause bars retaliatory-arrest claims in cases
involving warrants or investigations.? The government (at
27) agrees that Nieves has no “carve-out for more deliber-
ative arrests.” Gonzalez’s amici acknowledge “Nieves’s
general probable cause bar.” Lozman Br. 14; see Profes-
sors Br. 2.

The last place retaliatory-arrest claims should pro-
ceed is arrests pursuant to warrants. This Court has “a
strong preference for warrants.” United States v. Leon,
468 U.S. 897,914 (1984). Warrants are the constitutionally

3 K.g., Meyers v. City of New York, 812 F. App’x 11, 13, 15 (2d Cir.
2020) (offense “[o]ver the course of many weeks”); Fehl v. Borough of
Wallington, 2023 WL 385168, at *1-2 (3d Cir. Jan. 25, 2023) (arrest
after investigation); Henderson v. McClain, 2022 WL 704353, at *2-4
(4th Cir. Mar. 9, 2022) (warrant after 4 days); Crossett v. Emmet
County, 2020 WL 8969795, at *1-3, *5 (6th Cir. Nov. 12, 2020) (warrant
after 18 days); Kitterman v. City of Belleville, 66 F.4th 1084, 1088,
1091 (7th Cir. 2023) (years-long violation); Fenn v. City of Truth or
Consequences, 983 F.3d 1143, 1146-47, 1149 (10th Cir. 2020) (arrest
after 2 years); Turner v. Williams, 65 F.4th 564, 573-74, 581 (11th Cir.
2023) (warrant after 10 days); see Pet.App.23a-24a, 27a; accord Bal-
lentine v. Tucker, 28 F.4th 54, 60-62 (9th Cir. 2022) (cited at Pet. Br.
33) (treating probable-cause bar as default for arrests with warrants;
asking whether “narrow” “Nieves exception” was met).
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enshrined bulwark of liberty—a “protection for which the
Founders fought,” so that neutral magistrates would con-
firm that specific allegations support probable cause. Ri-
ley v. California, 573 U.S. 373, 403 (2014). Texas’ highest
criminal court likewise “encourage[s] police officers to use
the warrant process.” State v. Elrod, 538 S.W.3d 551, 556
n.13 (Tex. Crim. App. 2017) (citation omitted).

By layering on additional process, warrants afford
“[m]aximum protection of individual rights.” Gerstein v.
Pugh, 420 U.S. 103, 113 (1975); see Ashcroft v. al-Kidd, 563
U.S. 731, 738 (2011). Taking the time to deliberate before
seeking a warrant guards against mistakes and encour-
ages officers to seek out evidence and corroborating wit-
nesses. Seeking a warrant also involves other decision-
makers—not only the magistrate or judge, but other offic-
ers or prosecutors involved in the investigation.

By contrast, warrantless arrests often involve a single
officer’s split-second decision, with no check on the of-
ficer’s discretionary arrest power. See Nieves, 139 S. Ct.
at 1724; Atwater v. City of Lago Vista, 532 U.S. 318, 346-
47 (2001). Warrantless arrests sidestep “safeguards pro-
vided by an objective predetermination of probable cause,
and substitute[] instead the far less reliable procedure of
an after-the-event justification for the arrest or search,
too likely to be subtly influenced by the familiar shortcom-
ings of hindsight judgment.” Beck v. Ohio, 379 U.S. 89, 95
(1964).

As Nieves illustrates, that warrant-preferring calcu-
lus extends to First Amendment retaliation claims.
Nieves erected a general probable-cause bar, then carved
out a subset of discretionary “warrantless misdemeanor
arrests,” 139 S. Ct. at 1727, in keeping with this Court’s
long-running concern over the potential for “foolish, war-
rantless misdemeanor arrests,” Atwater, 532 U.S. at 353;
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accord Virginia v. Moore, 5563 U.S. 164, 175 (2008). Nieves
noted that the expansion of individual officers’ warrant-
less-arrest powers to countless infractions after section
1983’s enactment risked retaliatory abuse. 139 S. Ct. at
1727. Nieves crafted a narrow exception for warrantless
arrests for low-level, endemic infractions where arrests
never occur. Id. For all other arrests, probable cause re-
mains an insuperable bar. Warrantless arrests merit a
narrowly tailored guardrail; warrants remain preferred.

The same features that make warrants the gold stand-
ard reinforce why arrests by warrant are particular non-
starters for retaliation claims. Officers who swear affida-
vits under oath, detail evidence, and invite judicial scru-
tiny risk exposing any retaliatory animus through a
lengthy paper trail. Officers bent on arresting someone
for improper reasons presumptively do not seek out extra
judicial checks.

Investigations involving warrants also frequently “in-
volve multiple government actors”—a problem that exac-
erbates “the causal complexity” of whether probable
cause or retaliation prompted an arrest. Id. at 1724. Re-
taliatory-arrest plaintiffs must “establish a ‘causal connec-
tion’ between the government defendant’s ‘retaliatory an-
imus’ and the plaintiff’s ‘subsequent injury.” Id. at 1722
(quoting Hartman v. Moore, 547 U.S. 250, 259 (2006)).
But for arrests backed by probable cause, it can be “par-
ticularly difficult to determine whether the adverse gov-
ernment action was caused by the officer’s malice or the
plaintiff’s potentially criminal conduct.” Id. at 1724. Po-
lice presumptively arrest people whenever probable cause
exists, so probable cause generally shows that the arrest
“would have occurred even without a retaliatory motive.”
See 1d. at 1723 (quoting Hartman, 547 U.S. at 261).
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Proving causation is hard even for single-defendant
retaliatory-arrest cases because officers can legitimately
consider speech when making arrests. Id. But the war-
rant process often involves a chorus-sized cast, making it
near-impossible to identify whose alleged animus caused
the arrest. Take police procedure in neighboring San An-
tonio. The initial officer who learns about a theft writes a
report with copies to the Department’s Records Office and
follow-up unit. San Antonio Police Dep’t, General Manual
§ 605.07 (2023), http:/tinyurl.com/yrh5mrfd. Detectives
from the Property Crimes Task Force lead the investiga-
tion. Id. § 708.02. If “investigative factors ... require spe-
cialized follow up unit expertise,” the Financial Crimes
Unit jumps in. Id. To obtain an arrest warrant, line in-
vestigators get sign-off from a supervisor before asking a
magistrate. Id. Glossary. And a specialized three-officer
team may execute the warrant. Id. § 503.07. Any animus
by the officer originating the case is checked by down-
stream decision-makers who independently decide to
press on.

Or take this case. Gonzalez (at 12) claims the “normal
warrant process” encourages “coordinat[ion] with the dis-
trict attorney’s office,” which could “prevent unlawful or
problematic arrests.” But she (at 18-34) simultaneously
argues that probable cause never bars retaliatory-arrest
claims arising from warrants, no matter how many actors,
including prosecutors and judges, are involved.

Further, in some States, magistrates may have dis-
cretion to deny warrants even on a showing of probable
cause. Because an independent decision-maker stands be-
tween the alleged animus and the arrest, that discretion
breaks the causal chain needed to prove retaliation. See
Hartman, 547 U.S. at 264; Turner, 65 F.4th at 581. In
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Texas, magistrates (including judges) “may issue a war-
rant of arrest or a summons” when presented with proba-
ble cause. Tex. Code Crim. Proec. art. 15.03(a) (emphasis
added). Absent a “clear indication from the Legislature
that it intended otherwise,” grants of authority to govern-
ment actors with “may” “grant[] the power to” act, but
“do[] not require execution of the power granted.” Dall.
Cnty. Cmty. Coll. Dist. v. Bolton, 185 S.W.3d 868, 873-74
(Tex. 2005); accord Iliff v. Ihiff, 339 S.W.3d 74, 81 (Tex.
2011). So it is far from clear that magistrates must issue
warrants whenever probable cause exists.

Other States invite similar discretion.* By contrast,
others require magistrates who believe probable cause ex-
ists to issue warrants.” Still other States split the differ-
ence, requiring magistrates to issue warrants upon prob-
able cause for felonies but offering discretion for misde-
meanors. E.g., Ohio Rev. Code Ann. § 2935.10(A)-(B); see
State ex rel. Blachere v. Tyack, 210 N.E.3d 960, 967 (Ohio
Ct. App. 2023). Treating warrants as a bar to retaliatory-
arrest claims against individual officers avoids transform-
ing section 1983 retaliatory-arrest claims into a patchwork
of state variability depending on disparate laws about
magistrates’ discretion.

2. Gonzalez (at 4-6, 18-34) argues that probable cause
should defeat retaliatory-arrest claims only for “on-the-
spot” warrantless arrests. Even for those arrests, the
probable-cause bar would not apply whenever plaintiffs
offer any “objective evidence” of retaliation. .g., Pet. Br.

* E.g., Ga. Code § 17-4-40(a) (“magistrate may issue”); 725 Ill. Comp.
Stat. 5/107-9(c) (similar); N.C. Gen. Stat. § 156A-304(b)(1) (similar).

5 E.g., Cal. Penal Code § 813(a) (“magistrate shall issue”); Fla. Stat.
§ 901.02(1) (similar); Va. Code § 19.2-72 (similar).
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30, 35-36. For retaliatory-arrest claims where magis-
trates approved warrants or for split-second arrests
where plaintiffs have any “objective evidence,” probable
cause would become just part of the evidentiary mix.
Whenever plaintiffs made prima facie showings that ani-
mus was a substantial factor in the arrest, defendants
would need to prove they would have arrested regardless.
Pet. Br. 18-19, 23 (citing Mt. Healthy City Sch. Dist. Bd.
of Educ. v. Doyle, 429 U.S. 274 (1977)). In other words,
Gonzalez would apply the probable-cause bar only to cases
already doomed because plaintiffs lacked objective evi-
dence supporting their claims.

Nieves sweepingly rejected that approach:

e “The plaintiff pressing a retaliatory arrest claim
must plead and prove the absence of probable
cause for the arrest.” 139 S. Ct. at 1724.

e “The presence of probable cause should generally
defeat a First Amendment retaliatory arrest
claim.” Id. at 1726.

e “[Plrobable cause should generally defeat a retali-
atory arrest claim.” Id. at 1727.

e “As a general matter, we agree” “that retaliatory
arrest claims ... warrant the same requirement
that plaintiffs must plead and prove the absence of
probable cause.” Id. at 1723.

e “Absent such a showing” of no probable cause, “a
retaliatory arrest claim fails.” Id. at 1725.

The government (at 26-33) agrees that Nieves erects a
general bar, not a special rule just for warrantless arrests.

Reinforcing the stare decisis problem, Gonzalez re-
hashes arguments that Nieves rejected. Gonzalez (at 4,
18-19, 22-24), like the Nieves dissent, emphasizes that
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First Amendment retaliation claims generally employ Mt.
Healthy burden-shifting. See 139 S. Ct. at 1736 (So-
tomayor, J., dissenting). But Nieves declined to “extend
Mt. Healthy ... in the retaliatory arrest context.” Id. at
1725 n.1 (majority op.).

Nor did Nieves limit probable cause to solving
“unique evidentiary problems” from arrests on a “com-
pressed timeline.” Contra Pet. Br. 28. Nieves’ “eviden-
tiary problem[]” was that “protected speech is often a
‘wholly legitimate consideration’ for officers when decid-
ing whether to make an arrest.” 139 S. Ct. at 1724 (citation
omitted). That problem applies with or without warrants:
officers may legitimately consider speech.

For warrantless arrests, speech can reveal whether
suspects present ongoing threats. Id. For investigations,
speech can show whether suspects acted intentionally, as
this case illustrates. Gonzalez allegedly stole the petition
because, after its submission, a resident publicly accused
Gonzalez of obtaining signatures under false pretenses.
The warrant application thus reasoned that Gonzalez’s de-
sire to avoid serutiny of her allegedly misleading commu-
nication with residents might have motivated the theft.
Infrap. 37. And Gonzalez’s obfuscation to Captain Zuniga
about taking the petition underscored that the alleged
theft was no accident. For some speech-related crimes,
like election fraud, cyberstalking, campaign-finance viola-
tions, political corruption, or threatening government of-
ficials, it is virtually impossible to determine whether the
suspect committed the offense without considering pro-
tected speech. See U.S. Br. 27.

Gonzalez (at 25) argues that Lozman treated probable
cause as one consideration under the Mt. Healthy burden-
shifting framework. No: Lozman left for “a different
case” whether Mt. Healthy governs retaliatory-arrest
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claims. 138 S. Ct. at 1954. That different case was Nieves,
which resolved that probable cause ordinarily defeats re-
taliatory-arrest claims and described Lozman as a “lim-
ited” holding for “unusual,” “official policies of retalia-
tion.” 139 S. Ct. at 1722.

Gonzalez (at 45) argues that section 1983’s text does
not mention probable cause. Again, the Nieves majority
was unpersuaded. See 139 S. Ct. at 1730 (Gorsuch, J., dis-
senting in part). Section 1983 also does not mention the
favorable-termination requirement or other longstanding
features of section 1983 claims that reflect the statute’s
common-law roots.

3. The “highly counterintuitive,” litigation-multiply-
ing consequences of Gonzalez’s approach reinforce its
“fundamental flaws.” U.S. Br. 32-33. Probable cause
would defeat retaliatory-arrest claims involving warrant-
less arrests, apparently to protect split-second decision-
making. And probable cause would defeat retaliatory-
prosecution claims, reflecting extreme deliberation.
Hartman, 547 U.S. at 265-66. Only arrests involving in-
vestigations would face greater liability, inexplicably pun-
ishing officers who deliberate one second too many.

Further, Gonzalez never delineates when “on-the-
spot” arrests go off-the-spot. Sometimes (at 28) she says
“probable cause and the arrest” must coincide “in a single
event.” Elsewhere (at 18) she says “crimes” must “un-
fold[] before” the officer. Or (at 19) arrests must be “exe-
cuted under time pressure.” But in no event (at 31) may
officers “go back to the office and deliberate.” Left un-
addressed: What if officers call or text colleagues or law-
yers for advice? Is a Zoom call more office-like? What if
officers deliberate in the car or at a coffee shop? What if
tag-teaming officers each see only part of the crime? If
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officers increase their liability by delaying warrantless ar-
rests a few minutes or by asking others anything, Gonza-
lez’s rule would irrationally reward officers who arrest
first, and ask questions later.

In this backwards universe, warrants—usually the
bulwarks of liberty—would become disfavored to avoid
“overwhelming litigation risks.” See Nieves, 139 S. Ct. at
1725; U.S. Br. 33. There are 6.6 million active arrest war-
rants in the United States. Becki R. Goggins & Dennis A.
DeBacco, Survey of State Criminal History Information
Systems, 2020 tbl.4 (2022). In 2022, 27% of Texas’ 555,000
arrests involved warrants or previous incident reports.
Tex. Dep’t of Pub. Safety, Arrest Distribution Report,
http://tinyurl.com/mrr8wbzw. Allowing retaliatory-arrest
claims to proceed even when probable cause exists invites
a torrent of claims. U.S. Br. 32-33. And “frivolous retali-
ation claim[s]” carry immense costs. Egbert, 596 U.S. at
499. Retaliatory motive “is ‘easy to allege and hard to dis-
prove.” Nieves, 139 S. Ct. at 1725 (citation omitted). And
retaliation claims invite “broad-ranging discovery” with
“no clear end to the relevant evidence.” Id. (citation omit-
ted). Officers have difficult enough judgment calls in mak-
ing arrests; adding the threat that deliberation and war-
rants would expose officers to easy-to-allege claims dis-
tracts officers from their duty.

Skewing officers’ arrest calculus carries no discerni-
ble countervailing benefit. In the 13 years between Hart-
man and Nieves, the Ninth and Tenth Circuits adopted
Gonzalez’s rule and permitted retaliatory-arrest claims
notwithstanding probable cause. Ford v. City of Yakima,
706 F.3d 1188, 1193 (9th Cir. 2013); Howards v. McLaugh-
lin, 634 F.3d 1131, 1148-49 (10th Cir. 2011). During that
window, apparently no jury found that animus caused an
arrest backed by probable cause. U.S. Br. 24, Nieves, 139
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S. Ct. 1715 (No. 17-1174). Plaintiffs have ample recourse
when officers arrest without probable cause. E.g., Lacey
v. Maricopa County, 693 F.3d 896, 917-19, 923 (9th Cir.
2012) (en banc) (cited at RCFP Br. 13); Wood v. Eubanks,
25 F.4th 414, 428 & n.4 (6th Cir. 2022). Likewise, officers
can be liable for obtaining an invalid warrant by filing a
false warrant application. See Mayfield v. Butler Snow,
L.L.P., 75 F.4th 494, 500-01 (5th Cir. 2023). This Court
should not drive a gaping hole in the probable-cause bar
to solve an empirically unsubstantiated problem.

4. This case showcases how the warrant process gen-
erates the types of complex causation tangles that
prompted Nieves’ general probable-cause bar.

Start with Mayor Trevino, whom Gonzalez sued for
filing the criminal complaint and sitting for an interview
with Detective Wright. Pet.App.113a-114a. “[T]he filing
of a criminal complaint” is itself protected by the First
Amendment. Entler v. Gregoire, 872 F.3d 1031, 1043 (9th
Cir. 2017) (collecting cases); accord Thomas M. Cooley,
Law of Torts 180 (1880) (common-law “right ... to institute
or set on foot criminal proceedings wherever he believes a
public offense has been committed”). And one official’s
protected speech about another cannot form the basis for
a retaliation claim. Hous. Cmty. Coll. Sys. v. Wilson, 595
U.S. 468, 478 (2022). So Mayor Trevino’s report of a sus-
pected crime at a city-council meeting over which he pre-
sided is off-limits. Regardless, his averments did not
cause Gonzalez’s arrest. Captain Zuniga—whom Gonza-
lez does not accuse of animus—confirmed Trevino’s alle-
gations, as did security footage; those two pieces of inde-
pendent evidence could have prompted Gonzalez’s arrest.
Plus Detective Wright, not Mayor Trevino, sought the
warrant, and the judge decided to issue it.
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As to Chief Siemens, Gonzalez alleges he assigned an
initial investigating officer, then transferred the matter to
Detective Wright. Pet.App.112a-113a. But appointing
special detectives is undisputedly proper for “sensitive”
investigations. J.A.43. How that move caused Gonzalez’s
arrest is anyone’s guess when multifarious evidence estab-
lished probable cause; Wright, not Siemens, sought the
warrant; and the judge independently decided to issue it.

Gonzalez also cannot show that any animus by Detec-
tive Wright caused her arrest. Once Wright was ap-
pointed, the die was cast. Another officer (whom Gonzalez
has not sued) obtained security footage showing the theft.
J.A.48. Two key witnesses—Mayor Trevino and Captain
Zuniga—corroborated the video. J.A.51. Whatever
Wright thought about Gonzalez’s speech, any investiga-
tion would have turned up probable cause, at which point
Texas law required Wright to notify a magistrate. Tex.
Code Crim. Proc. art. 2.13(b)(3).

Moreover, Texas magistrates appear to enjoy inde-
pendent discretion to deny warrants or summonses even
if probable cause exists. Supra pp. 23-24. Like prosecu-
tors’ charging decisions, that independent decision breaks
the causal chain regardless of any preceding animus, so
long as the warrant application (as here) is accurate. See
Turner, 65 F.4th at 581.

Gonzalez alleges a vast “months-long conspiracy”
leading to her arrest. Pet. Br. 22; see Pet.App.111a. But
Gonzalez does not allege that the judge, who made the fi-
nal arrest decision, was a conspirator. She mentions
countless other non-defendants—another councilmem-
ber; the city manager; the city attorney; the citizen who
raised concerns about Gonzalez’s improper methods ob-
taining signatures; and the citizens who later sued to re-
move her for malfeasance. And she cites other incidents
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with those non-defendants (like the city attorney’s con-
cerns over her oathtaking and the citizens’ lawsuit), de-
spite conceding that the only event at issue in this retalia-
tory-arrest lawsuit is the arrest. C.A. Oral Arg. 17:14-
17:38. Invoking a Broadway-sized cast of culpable actors
allegedly engaged in Succession-level plotting makes the
causal problems worse, not better.

Lumping everyone together under the umbrella of
conspiracy does not solve causal complexities either.
“Conspiracy requires an agreement—and in particular an
agreement to do an unlawful act—between or among two
or more separate persons.” Ziglarv. Abbast, 582 U.S. 120,
153 (2017). But Gonzalez never identifies any agreement
between Trevino, Siemens, and Wright, let alone others.
She just offers a conclusory allegation about “a compre-
hensive plan” that does not satisfy Rule 12(b)(6). See
Pet.App.111a. Vague conspiracy allegations cannot sub-
stitute for proof that each defendant caused a retaliatory
arrest. Figuring out who caused a retaliatory arrest
should not be as complicated as distilling the causes of
World War 1.

B. The Common Law Confirms the Probable-Cause Bar

The common law circa 1871—which informs the con-
tours of section 1983—did not recognize retaliatory arrest.
Nieves, 139 S. Ct. at 1726. The “closest analog[ies]” were
malicious prosecution and false imprisonment, which cen-
tered on wrongfully initiating legal process and detention
without legal process. Id. For both torts, “probable cause
was generally a complete defense for peace officers.” Id.;
accord Lozman, 138 S. Ct. at 1957 (Thomas, J., dissent-
ing); U.S. Br. 28-31.

Warrants doomed malicious-prosecution and false-
imprisonment claims. For malicious prosecution, valid
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warrants confirmed the existence of probable cause, which
foreclosed the claim. See Wheeler v. Nesbitt, 65 U.S. 544,
549-50, 552-53 (1861). Only when warrants were “illegally
grant[ed]” without probable cause could an action lie. Cowx
v. Kirkpatrick, 8 Blackf. 37, 38 (Ind. 1846). For false im-
prisonment, even warrants issued “erroneous|ly]” without
probable cause defeated liability, so long as the warrant
was “on its face regular, and from a court or magistrate
having the jurisdiction.” Joel Prentiss Bishop, Commen-
taries on the Non-Contract Law 85 (1889). Section 1983
should not penalize warrants when the relevant common-
law analogues treated warrants as a dispositive bar.

Gonzalez (at 45) analogizes retaliatory-arrest claims
to the common-law tort of abuse of process, where proba-
ble cause did not defeat the claim. CAC Br. 19-23; LEAP
Br. 16-18; NPAP Br. 5-13. But Nieves considered mali-
cious prosecution and false imprisonment, not abuse of
process, the relevant analogies. 139 S. Ct. at 1726; see
Nieves U.S. Br. 10 n.2 (rejecting abuse-of-process ana-
logue). Abuse of process is a poor fit for retaliatory-arrest
claims, which target the initial arrest, not ensuing process.
The gravamen of abuse of process “is not the wrongful-
ness of the prosecution, but some extortionate perversion
of lawfully initiated process to illegitimate ends.” Heck v.
Humphrey, 512 U.S. 477, 486 n.5 (1994).

Abuse-of-process claims allege some “abuse in subse-
quent proceedings” that perverted the initial process—
usually, extortion. Jackson v. AT&T Co., 51 S.E. 1015,
1018 (N.C. 1905) (citation omitted); see Francis Hilliard,
The Law of Torts or Private Wrongs 422 (1866); CAC Br.
21-23; NPAP Br. 9. Defendants would engineer the plain-
tiff’'s arrest, then demand payment in exchange for re-
lease. E.g., Grainger v. Hill, 132 Eng. Rep. 769, 772
(1838). Because “taking the property”—the extortionary
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payment—was “not within the scope of the process,” an
abuse-of-process claim lay whether or not probable cause
supported the arrest. Id. at 773. But “maliciously doing
that which the law allows” (i.e., making an arrest) was ma-
licious prosecution, not abuse of process. Id. at 774. Gon-
zalez acknowledges that her “claim is ... limited to the ar-
rest.” C.A. Oral Arg. 17:14-17:38. At common law, proba-
ble cause defeated that claim absolutely. Any contrary
rule would gut Nieves in all cases involving warrants.

C. This Court’s Two Narrow Exceptions to the Proba-
ble-Cause Bar Are Inapplicable

This Court recognizes only two limited exceptions
where probable cause does not defeat retaliatory-arrest
claims: (1) official municipal policies of retaliation (the
Lozman exception); and (2) endemic, low-level offenses
where police customarily exercise discretion not to arrest
(the Nieves exception). Neither applies here, regardless
of comparator evidence.

1. Official Municipal Policies. Lozman recognized
an “unusual” retaliatory-arrest claim that probable cause
“does not categorically bar.” Nieves, 139 S. Ct. at 1722.
The plaintiff must show (1) the “City itself retaliated
against [the plaintiff] pursuant to an ‘official municipal
policy’ of intimidation” (2) for speech unrelated to the of-
fense (3) that is “high in the [First Amendment] hierar-
chy,” and (4) retaliation reflects a premeditated plan (5)
established by “objective evidence.” Lozman, 138 S. Ct.
at 1954-55 (quoting Monell, 436 U.S. at 691); see id. at 1956
(Thomas, J., dissenting) (counting “five conditions”).
Clearly, these claims are “far afield from the typical retal-
iatory arrest claim.” Id. at 1954 (majority op.).

Gonzalez’s claim does not fit this mold. Contra Pet.
Br. 30-31. For starters, Lozman claims are against a
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“City,” not individual officers like respondents. 138 S. Ct.
at 1954. As this Court described Lozman’s “holding”:
“[Plrobable cause does not categorically bar a plaintiff
from suing the mumnicipality” for “arrests that result from
official policies of retaliation.” Nieves, 139 S. Ct. at 1722
(emphasis added). The government (at 16) thus agrees
that Gonzalez’s claims against respondents cannot pro-
ceed under Lozman. The circuits widely understand Loz-
man to permit claims against only municipalities.® Below,
Gonzalez described Lozman as limited to municipalities.
Mot. to Dismiss Opp. 6, D. Ct. Dkt. 17.

Moreover, Lozman claims require “an ‘official munie-
ipal policy’ of intimidation,” i.e., an official policy under
Monell. Lozman, 138 S. Ct. at 1954 (quoting Monell, 436
U.S. at 691). Such an “[o]fficial municipal policy includes
the decisions of a government’s lawmakers, the acts of its
policymaking officials, and practices so persistent and
widespread as to practically have the force of law.” Con-
nick v. Thompson, 563 U.S. 51, 61 (2011). Lozman likely
satisfied that high bar because the city’s lawmakers—the
city ecouncil—allegedly reached an on-the-record “consen-
sus” to ““intimidate’ Lozman.” 138 S. Ct. at 1949.

Gonzalez’s allegations do not show an official policy;
her brief does not contend otherwise. Defendants are not
“lawmakers” or “policymaking officials.” See Connick,
563 U.S. at 61. In Castle Hills, “the city council has final
policymaking authority,” not respondents. Pet.App.93a.

6 Pet.App.32a; Novak v. City of Parma, 932 F.3d 421, 429-30 (6th Cir.
2019); Waters v. Madson, 921 F.3d 725, 741-42 (8th Cir. 2019); Jack-
son v. Cowan, 2022 WL 3973705, at *8 (11th Cir. Sept. 1, 2022). No
circuit holds otherwise; two merely sidestepped that threshold ques-
tion and rejected individual-officer claims under other aspects of Loz-
man. Turner, 65 F.4th at 588; Mayfield, 75 F.4th at 501.
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Gonzalez nowhere alleges that the city council (on which
she sat) decided to retaliate.

Nor does she allege City practices “so persistent and
widespread as to practically have the force of law.” See
Connick, 563 U.S. at 61. Below, the district court allowed
Gonzalez’s Lozman claim against the City to proceed
based on two alleged previous retaliatory incidents.
Pet.App.94a-95a. In one, a former mayor allegedly threat-
ened an easement citation; in the other, Mayor Trevino
supposedly “threatened” a resident. Pet.App.133a. But
previous incidents create a Monell “policy” only if “wide-
spread.” Connick, 563 U.S. at 61. Two isolated inci-
dents—neither involving an arrest—hardly show a city
policy of arresting residents engaged in disfavored
speech. See Hildreth v. Butler, 960 F.3d 420, 428 (7th Cir.
2020) (four incidents insufficient).

2. Endemic Infractions That Never Prompt Arrest.
Nieves crafted a “narrow qualification” to the probable-
cause bar “for circumstances where officers have probable
cause to make arrests, but typically exercise their discre-
tion not to” because the public widely commits the infrac-
tion. 139 S. Ct. at 1727. For these endemic offenses,
Nieves deviated from the “unyielding” probable-cause bar
because, when section 1983 was enacted in 1871, officers
had “limited” authority to make “warrantless arrests for
misdemeanors.” Id. But today, all States “‘permit war-
rantless misdemeanor arrests’ in a much wider range of
situations,” even for “‘very minor criminal offense[s].”” Id.
(quoting Atwater, 532 U.S. at 344-45). Today’s officers
thus exercise far greater discretionary powers to make
warrantless arrests for countless minor crimes. Id. at
1731 (Gorsuch, J., dissenting in part). As the government
(at 12, 17, 19) notes, this exception reflects concerns about
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“warrantless misdemeanor arrests” for “very minor crim-
inal offenses.”

Jaywalking, for instance, is “endemic” and “rarely re-
sults in arrest.” Id. at 1727 (majority op.). There, “prob-
able cause does little to prove or disprove the causal con-
nection between animus and injury,” id., because police
depart from the default of arresting upon probable cause.
Hence, if officers single out an outspoken jaywalker for
arrest, that targeting might suggest something nefarious.
Id. But when “the plaintiff commit[s] a serious crime of
the sort that would nearly always trigger an arrest re-
gardless of the speech,” no retaliatory inference attaches.
Id. at 1732 (Gorsuch, J., dissenting in part).

It would be passing strange if Nieves silently created
a massive exception to the common-law probable-cause
bar for all ecrimes, no matter how serious and non-ubiqui-
tous, like murder, rape, child pornography, burglary, tax
evasion, securities fraud, political corruption, assault, for-
gery, and theft, where arrest upon probable cause is the
norm. Expanding Nieves’ “narrow” exception to all of-
fenses risks “derail[ing]” this Court’s “retaliation juris-
prudence.” Id. at 1729 (Thomas, J., concurring in part).
Notwithstanding probable cause, if some “objective evi-
dence” suggested retaliation, plaintiffs would be on to dis-
covery and a jury trial. Pet. Br. 30. Opening the door for
the “rare” case where animus might motivate an arrest
would leave officers exposed to constant litigation threats.
See Hartman, 547 U.S. at 264; Nieves U.S. Br. 25.

Here, intentionally stealing government documents is
no “endemie,” minor crime that “rarely results in arrest.”
See Nieves, 139 S. Ct. at 1727. Even the Nieves plaintiff’s
crime—disorderly conduct—does not fall within Nieves’
exception. See id. at 1727-28. If being disorderly at a fes-
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tival featuring “extreme alcohol consumption” is not “en-
demie,” id. at 1720, 1727, serious offenses, like theft, do not
qualify. Further, intentionally stealing government docu-
ments is a Class A misdemeanor, one notch below a felony
and punishable by a year in jail. Tex. Penal Code §§ 12.21,
37.10(c)(1). Texas cares enough about proscribing such
behavior that Texas statutes from theft, id. § 31.03, to
“willfully ... remov[ing] ... public information,” Tex. Gov’t
Code § 552.351, cover Gonzalez’s alleged conduct too. Su-
pra p. 10 (collecting additional statutes). Those serious,
overlapping penalties make it inconceivable that officers
do not arrest citizens who steal.

Gonzalez (at 3, 6, 10-11, 17, 21, 42-44, 49) recasts her
offense as the commonplace act of accidentally, temporar-
ily mis-shuffling government documents. Allowing plain-
tiffs to recast their conduct as innocent would vitiate
Nieves by effectively requiring law enforcement to show
that they arrest innocent people.

But accidentally moving papers is no crime, let alone
the crime Gonzalez conceded there was probable cause to
believe she committed. Supra pp. 9-10. Texas’ govern-
ment-document offense requires “intent[].” Tex. Penal
Code § 37.10(a)(3). And Gonzalez had motive to intention-
ally steal: She had been accused of soliciting signatures
“under false pretenses” and allegedly induced a resident
to forge signatures on the petition. J.A.52, 57. Had she
merely mislaid a document, any reasonable magistrate
would have determined that no probable cause existed and
refused a warrant. Gonzalez (at 49, 52) cannot simultane-
ously compare Castle Hills to a Kafkaesque “police state”
where officers pursued her “perfectly innocent” conduct,
yet concede probable cause for intentional theft.

Gonzalez’s complaint underscores that Bexar County
is no hotbed of unpunished government-document thefts.
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Gonzalez cites 200+ felony grand-jury indictments, plus
an unspecified number of misdemeanor charges under the
broader tampering statute over the past 10 years.
Pet.App.117a. For a county of two million, those numbers
suggest that government-document offenses are neither
ubiquitous nor rarely charged. For comparison, the
County saw 249 murders and 289 arsons in 2022. Tex.
Dep’t of Pub. Safety, Uniform Crime Reporting System,
http:/tinyurl.com/hu4zd5xy. Denizens of Bexar County
presumably jaywalk in droves, but they do not constantly
tamper with government documents, commit murder, or
light buildings on fire with impunity.

Gonzalez (at 37) objects that reserving Nieves’ excep-
tion for unenforced misdemeanors would nullify it. But
endemic offenses that never trigger arrest are common.
Gonzalez (at 49) lists obstructing sidewalks and misusing
turn signals. Others include “littering, riding a bicycle
without a bell,” eating on the subway, or letting your dog
off-leash. See Atwater, 532 U.S. at 353 & nn.23-25; Brown
v. Polk County, 141 S. Ct. 1304, 1306 (2021) (Sotomayor,
J., respecting denial of certiorari). Intentionally stealing
government documents is not a petty infraction everyone
commits, much less without being arrested.

* * *

Probable cause generally dooms retaliatory-arrest
claims—especially when police get a warrant, the most-fa-
vored protection against government abuse. Gonzalez
conceded there was probable cause to arrest her for
theft—a non-endemic crime. That should end the case.
This Court therefore need not resolve what evidence of re-
taliation might surmount probable cause under Nieves’
exception for endemic, unenforced infractions. Moreover,
Gonzalez’s downgrading of probable cause to one factor
among many would apply in all arrests with warrants—
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hundreds of thousands to millions per year. This Court
should not transform Nieves’ narrow exception into the
default rule that Nieves rejected.

II. Only Comparator Evidence Satisfies Nieves’ Exception

Even if the Nieves exception applied, Nieves requires
“objective evidence that [the plaintiff] was arrested when
otherwise similarly situated individuals not engaged in the
same sort of protected speech had not been.” 139 S. Ct. at
1727. Gonzalez presented no such comparator evidence.
She has not identified anyone whose conduct supplied
probable cause that they violated Texas’ prohibition on in-
tentionally removing government documents, yet was not
arrested. Absent such comparators, Gonzalez cannot dis-
prove that officers would have arrested her regardless of
protected speech. Allowing plaintiffs to point to any pur-
portedly objective evidence of retaliation would offer a
roadmap for evading Nieves, exposing law enforcement to
constant litigation without solving causation quandaries.

A. Nieves Requires Comparator Evidence

1. As the Fifth Circuit observed, Nieves’ “plain lan-
guage” requires comparators, Pet.App.29a: The plaintiff
must show that “otherwise similarly situated individuals
not engaged in the same sort of protected speech” were
not arrested. 139 S. Ct. at 1727. Plaintiffs must identify
others who committed analogous conduct, but were not ar-
rested and did not engage in similar protected speech.

Nieves demanded comparators because retaliation
plaintiffs must prove causation, t.e., that “non-retaliatory
grounds” (the potential crime) “were in fact insufficient to
provoke the adverse consequences.” Id. (cleaned up). Ev-
idence of animus—Ilike officers’ “statements and motiva-
tions”—is irrelevant if officers would have arrested the
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plaintiff anyway. Id. Testing whether probable cause in-
variably prompts arrest requires accounting for local en-
forcement norms. Big-city police might offer drug users
treatment; small-town police might arrest anyone using
drugs on Main Street. Only comparator evidence teases
out whether officers ordinarily arrest.

Nieves’ citation (139 S. Ct. at 1727) to Armstrong, 517
U.S. at 465, confirms the comparator requirement. In
Armstrong, defendants alleged that their crack-cocaine
prosecutions violated the equal-protection doctrine be-
cause prosecutors disproportionately prosecuted black
people. Id. at 459. The defendants showed that every re-
cent crack case in their public defender’s office involved
black defendants. Id. But Armstrong held that defend-
ants needed to show “that similarly situated individuals of
a different race were not prosecuted.” Id. at 465. To ex-
clude nondiscriminatory explanations, the defendants
needed “to identify individuals who were not black and
could have been prosecuted for the offenses” but were not,
i.e., actual comparators. Id. at 470.

Comparators are likewise critical in retaliatory-arrest
cases to discount the obvious explanation for every ar-
rest—“the plaintiff’s potentially criminal conduct.” See
Nieves, 139 S. Ct. at 1724. A warrant application that de-
tails suspected terrorists’ anti-American messages while
planning attacks on U.S. landmarks targets the suspects’
speech, and might reflect animus against the message.
But that reliance on speech does not support a retaliatory-
arrest claim; police ordinarily arrest terrorists, whatever

" Armstrong reserved whether “direct admissions by prosecutors of
discriminatory purpose” might suffice without comparators. 517 U.S.
at 469 n.3 (cleaned up). But Nieves deemed officers’ “statements” ir-
relevant in the retaliatory-arrest context. 139 S. Ct. at 1727. Regard-
less, Gonzalez offers no such direct admissions.
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their views. Only by identifying similarly situated people
who were not arrested can plaintiffs show that animus
caused the arrest.

The government (at 24-26) acknowledges that Nieves
relied on Armstrong, that Armstrong requires compara-
tors, and that selective-prosecution and retaliatory-arrest
claims are a “loose analogy.” Yet the government urges
this Court not to apply Armstrong’s comparator require-
ment to retaliatory-arrest claims by distinguishing the se-
lective-prosecution context. That new position contradicts
the government’s sustained requests for “a stringent ob-
jective screen” for retaliatory-arrest claims (citing Arm-
strong). Nieves U.S. Br. 23; U.S. Br. 21 n.6, Lozman, 138
S. Ct. 1945 (No. 17-21); see also U.S. Br. 17, Reichle v.
Howards, 566 U.S. 658 (2012) (No. 11-262); U.S. Br. 22-23,
Hartman, 547 U.S. 250 (No. 04-1495).

As the government previously put it, Armstrong “re-
quir[es] detailed proof that the government in fact treated
similarly situated people differently.” Nieves U.S. Br. 23.
It would be “anomal[ous]” to offer less protection in retal-
iatory-arrest cases because officers may legitimately con-
sider speech in making arrests, but prosecutors should
virtually never consider race. Id. Now that the burdens
of retaliatory-arrest lawsuits only fall on state and local,
not federal officials, Egbert, 596 U.S. at 498; U.S. Br. 1, the
government sings a different tune.

Regardless, the government (at 25) says prosecutors’
actions, unlike police officers’, enjoy a presumption of reg-
ularity. And the government (at 25) emphasizes the “con-
stitutional and other procedural protections” in criminal
prosecutions. Those features also differentiate retalia-
tory-prosecution and retaliatory-arrest claims. Yet
Nieves still treated the two as close analogues and held
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that probable cause generally defeats both. 139 S. Ct. at
1724.

2. Gonzalez (at 40-42) contends that courts consider
“non-statistical evidence” to identify “improper govern-
ment motive.” True, but irrelevant. Gonzalez’s cases il-
lustrate that varied evidence might suggest motive, 1.e.,
animus.® But only comparator evidence shows that ani-
mus—not officers’ presumptive inclination to arrest when-
ever probable cause exists—caused the arrest. Nieves,
139 S. Ct. at 1727.

Requiring plaintiffs to identify similarly situated com-
parators does not require statistical studies, let alone im-
pose insuperable obstacles. Contra Pet. Br. 37-38. Nieves
asks for “similarly situated individuals,” not “laboratory-
like controls.” 139 S. Ct. at 1741 n.8 (Sotomayor, J., dis-
senting). Although Gonzalez presents no comparator evi-
dence, selective-enforcement caselaw confirms compara-
tor evidence in many forms would suffice.

For instance, plaintiffs could point to anecdotal evi-
dence. Lower courts have deemed one comparator exam-
ple enough under Armstrong if sufficiently analogous.
E.g., Chavez v. Ill. State Police, 251 F.3d 612, 636-37 (7th
Cir. 2001) (Hispanic and white drivers traveled same high-
way at same time without committing infractions; only
Hispanic driver pulled over); Stemler v. City of Florence,
126 F.3d 856, 861, 873 (6th Cir. 1997) (lesbian woman and
heterosexual man drove drunk on residential street; only
woman arrested). Or plaintiffs might offer photographs
demonstrating that their conduct is commonplace but

8 See Lozman, 138 S. Ct. at 1951 (non-comparator evidence suggesting
“official policy to retaliate”); Marshall v. Columbia Lea Reg’l Hosp.,
345 F.3d 1157, 1168 (10th Cir. 2003) (non-comparator evidence sup-
ported “inference of discriminatory purpose”).
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rarely charged. E.g., Frederick Douglass Found., Inc. v.
District of Columbia, 82 F.4th 1122, 1138 (D.C. Cir. 2023)
(graffiti).

The government (at 21) worries about “unjustified
consequences,” yet most cases the government thinks
should go forward involve comparator evidence. In Bal-
lentine, the Ninth Circuit found Nieves’ exception met
where the plaintiffs were arrested for chalking on side-
walks while “other individuals chalking [there] at the same
time” went free. 28 F.4th at 62 (cited at Pet. Br. 39; U.S.
Br. 23). Likewise, if a journalist filming police is arrested
while “otherwise similarly situated persons who were not
filming the officers were not,” U.S. Br. 22, the others are
comparators. So too if “the only individuals arrested out
of a large group were the ones engaged in particular ex-
pressive activity.” U.S. Br. 18. If a jaywalker initially gets
off with a warning, but is arrested once he engages in
speech, U.S. Br. 22, that earlier conduct could be the com-
parator. This Court should not create an any-evidence-
goes approach when the existing comparator requirement
allows well-pled retaliation claims.

B. Gonzalez’s Other Evidence Does Not Demonstrate
That Speech Caused Her Arrest

Gonzalez (at 39) urges courts to consider “equally pro-
bative, objective evidence” of disparate treatment beyond
comparators. But if plaintiffs can survive motions to dis-
miss with any “objective evidence” of retaliatory animus,
the Nieves exception would swallow the rule. This case
exemplifies that risk.

1. Other People Who Were Prosecuted. Instead of
identifying other people not arrested, Gonzalez (at 42-43)
does the opposite, pointing to people prosecuted for violat-
ing Texas Penal Code § 37.10 who committed the offense
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differently. She alleges that “data from Bexar County
over the past decade” shows “215 grand jury felony indict-
ments” and an unspecified number of “unremarkable”
misdemeanor cases. Pet.App.117a. Again, she empha-
sizes that no one else was arrested for the “commonplace”
“perfectly innocent conduct” of “accidentally gather[ing]
up,” “temporarily mislay[ing],” “temporarily misplacing,”
or “briefly misplacing” a petition, or “putting documents
in the wrong pile.” Pet. Br. 3, 6, 10-11, 17, 21, 42-44, 49.

That recharacterization of her offense is like plaintiffs
arrested for arson citing the dearth of arrest records for
people who innocently misplaced a lit match near incrimi-
nating papers. Gonzalez conceded there was probable
cause to believe she committed the Class A misdemeanor
of intentionally removing a government document. If the
warrant application rested on “an extraordinary and un-
precedented interpretation of the law,” Pet. Br. 6, 20, she
should have challenged probable cause. Instead she con-
ceded the accuracy of a warrant application that painstak-
ingly narrated her actions frame-by-frame from video
footage and matched the evidence to each element of the
Texas statute.

In any event, that the plaintiff’s “conduct is itself un-
precedented or uncommon” does not show retaliation; it
just shows that the plaintiff committed a crime in an atyp-
ical way. U.S. Br. 19-20. Someone arrested for grand lar-
ceny after swiping a rare fossil from the Smithsonian can-
not prove he was targeted for retaliation because most lar-
cenists pilfer laptops from Best Buy.

Gonzalez (at 42-43) says that if other people commit-
ted the same offense in more serious ways, an arrest for a
less-serious violation suggests retaliation. But Texas’ leg-
islature already decided that Gonzalez’s crime was a seri-
ous Class A misdemeanor alongside other government-
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document offenses. Stealing government documents is
not inherently less serious than forging them. Gonzalez’s
approach would permit courts to second-guess law en-
forcement on what criminal conduct justifies an arrest for
every offense, including disorderly conduct, threats, and
assault. Other plaintiffs could argue that mitigating cir-
cumstances made their offense less serious—Ilike self-de-
fense in a bar fight or poverty as a basis for shoplifting.
Plaintiffs arrested for attempt could claim their offense
was harmless. Assigning post-hoc weight to whether
other arrests purportedly look more serious would skew
law-enforcement discretion. It could also perversely en-
courage over-arrests to create a track record of arrests for
the least serious conduct covered by each statute.

Further, Gonzalez’s evidence shows police do enforce
this statute, regardless of how violated. Though most vio-
lations from Gonzalez’s data apparently involve fake iden-
tification documents, others include “hiding evidence of
murder, cheating on a government-issued exam,” or
“stealing banking information”—all presumably as un-
common and serious as public officials stealing official doc-
uments. Pet.App.117a.

Gonzalez’s other-people-other-crimes approach illus-
trates the perils of cherrypicked data. She focuses on
Bexar County statistics, but records for a county of two
million shed little light on law-enforcement trends in Cas-
tle Hills, which barely registers 0.2% of Bexar County’s
population. Municipalities often have different norms, re-
sources, and enforcement priorities, making county-level
data meaningless.

Gonzalez’s dataset also does not look at other arrests;
she just covers “felony indictments” and “[mJisdemeanor
data,” apparently meaning misdemeanor charges.
Pet.App.117a. That excludes other arrests that did not
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culminate in prosecution—a potentially large pool given
that prosecutors decline some 25-50% of all charges. Erik
Luna, Prosecutorial Decriminalization, 102 J. Crim. L. &
Criminology 785, 795 (2012). Cases proceeding past a
grand jury may look different due to prosecutorial priori-
ties, not unusual features of plaintiffs’ arrests. Gonzalez’s
focus on felonies is particularly odd given her misde-
meanor arrest. Someone arrested for felony murder can-
not show retaliation by noting that first-degree murderers
tend to commit more gruesome crimes.

Gonzalez’s objection that others engaged in dissimilar
conduct carries even less force because she apparently
grouped all charges under Texas’ broader tampering stat-
ute. Texas Penal Code §37.10(a) has six subsections,
ranging from Gonzalez’s alleged offense (intentionally re-
moving a governmental record) to falsely altering a gov-
ernmental record or knowingly using a false record. Tex.
Penal Code § 37.10(a)(1), (3), (56). That other people vio-
lated different provisions differently says nothing about
what caused Gonzalez’s arrest.

2. None of Gonzalez’s other evidence (at 43-44) sug-
gests that law enforcement would have ignored probable
cause of intentional government-document theft had Gon-
zalez not spoken.

The Warrant Application. Gonzalez (at 10-11,43) ar-
gues that, by referring to her speech, the warrant applica-
tion reflects a “calculated choice” to retaliate. But as the
application explains, Gonzalez’s involvement in organizing
the petition went to “motive.” J.A.52. Gonzalez’s claimed
“accident[]” (at 3) taking the petition might be credible
were she uninvolved. But because Gonzalez had been ac-
cused of soliciting signatures “under false pretenses,” she
had an explainable “desire to steal the petition[]” to avoid
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further scrutiny. J.A.45,52; see U.S. Br. 4 (noting this fea-
ture of warrant application). Speech is commonly relevant
to probable cause and cannot be per se evidence of possi-
ble retaliation. Supra p. 26.

Uncommon Arrest Procedures. Gonzalez (at 44)
contends that departures from normal police procedures
show retaliation. But her investigation undisputedly was
on a special track because of her elected office. Cities like
Castle Hills appoint special detectives to conduct “sensi-
tive” investigations to awvoid political pressure. J.A.43.
Gonzalez’s examples where Detective Wright made lawful
but supposedly unusual choices also misapprehend police
procedure.

First, Gonzalez (at 12) faults Detective Wright for
seeking a warrant, arguing that summonses are standard
for nonviolent crimes. But warrants are available for all
offenses, not just violent felonies. Tex. Code Crim. Proc.
art. 15.03(a)-(b); contra Pet. Br. 44. Crucially, under
Texas law, magistrates or judges—not officers—choose
whether to issue a summons or a warrant. Even had De-
tective Wright sought a summons, the judge could have
opted for a warrant.

Second, Gonzalez (at 12-13) alleges that Detective
Wright departed from standard practice by not pre-
screening the warrant application with Bexar County’s
district attorney. But Texas law requires peace officers
like Detective Wright to notify magistrates of offenses, as
he did. Tex. Code Crim. Proc. art. 2.13(b)(3). Concededly,
he had no legal obligation to consult the district attorney.
C.A. Oral Arg. 22:53-23:56. Nothing suggests the district
attorney would have declined to pursue a warrant where
probable cause admittedly existed for government-docu-
ment theft. The district attorney did not “immediately
dismiss[]” that charge, contra Pet. Br. 12-13; he waited
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over a month before determining that further investiga-
tion was needed and charges could be refiled later. Scott
Huddleston & Emilie Eaton, DA Dismisses Tampering
Charge Against Former Castle Hills Councilwoman, San
Antonio Express-News (Aug. 23, 2019), http://tinyurl.com
/Afrr9kdr; Case #619319, County Clerk & Distriet Clerk
Records Search, https://tinyurl.com/2t5nms58.

The district attorney’s ultimate decision not to prose-
cute does not suggest he would have blocked the arrest.
As discussed, prosecutors decline 25-50% of charges for
myriad reasons, from resources to lack of admissible evi-
dence or witnesses to different priorities. Supra p. 46.

Third, Gonzalez (at 13) claims Detective Wright’s de-
cision not to go through the district attorney’s office
caused her to spend the day in jail instead of using a sat-
ellite booking procedure. How Gonzalez’s arrest was pro-
cessed has no bearing on whether she would be arrested,
the only question relevant to her retaliatory-arrest claim.
Gonzalez (at 50) emphasizes the indignities of jail. But her
jail time stems from her own decision to drive to the cen-
tral county jail without calling the satellite booking of-
fice—a call that may well have avoided any jail time. Su-
pra p. 12.

Other Actors’ Actions. Gonzalez points to actions by
other individuals that she claims demonstrate wide-rang-
ing animus against her. But adding to the cast of retalia-
tory characters compounds problems in demonstrating
that respondents’ alleged animus caused her arrest.

Gonzalez (at 9-10, 43) alleges that non-defendant
Clyde McCormick, another city councilmember, launched
the secret retaliatory “plan” in a city newsletter article.
Gonzalez never explains why respondents would tele-
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graph their intentions in The Castle Hills Reporter, sand-
wiched between a salon ad and a word jumble. See
Pet.App.142a-157a. The “Council Comments” section
gives all councilmembers space to air issues of their choos-
ing. Gonzalez wrote about the zoning board. J.A.31-33.
Another councilmember revealed his passion for “High-
Powered Amateur Rocketry.” J.A.29. McCormick mused
on the city-manager form of government before clarifying
a citizen’s confusion over how Texas mayors and city coun-
cilmembers may be removed from office. J.A.25-29.

Gonzalez (at 15, 44) cites a citizens’ lawsuit to remove
her from office “for incompetence and official miscon-
duct.” Pet.App.122a. That lawsuit has nothing to do with
Gonzalez’s retaliatory-arrest claim. Gonzalez did not sue
these citizens or tie them to respondents beyond asserting
vague “connections.” Pet.App.108a. While the citizens’
lawsuit was ultimately dismissed, a Texas court found that
the citizens “clearly provided factual support” for their al-
legations of “incompetence and misconduct.” See Wenger
v. Flinn, 648 S.W.3d 448, 457-58 (Tex. App. 2021).

Finally, Gonzalez (at 14-15, 43-44) points to the city
attorney’s assertion that her swearing-in did not comport
with Texas law because an off-duty sheriff administered
the oath. Gonzalez did not sue the city attorney here ei-
ther, presumably because he had nothing to do with her
arrest.

3. Gonzalez’s anything-goes approach would let virtu-
ally any case proceed past pleadings. Every retaliatory-
arrest plaintiff alleges that her case is special. The Nieves
plaintiff claimed to have a “quite straightforward” case of
retaliation. Nieves Resp. Br. 13, 36. The arresting officers
allegedly disregarded their commanders’ admonition to
avoid arrests, turned off an audio recorder for “no reason”
against “standard policy,” shoved the plaintiff into the
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snow, threatened to tase him, and remarked on his pro-
tected conduct. Id. at 2-4 (citation omitted).

If Gonzalez’s evidence suffices to get past a motion to
dismiss, “courts will be flooded with dubious retaliatory
arrest suits.” See Lozman, 138 S. Ct. at 1953; Nieves U.S.
Br. 22. Anyone who smuggles classified documents in
socks could claim retaliation by pointing out that their ar-
rest was unique—most classified-document thefts involve
hacking. For crimes that inherently involve speech, like
vandalism, perjury, political corruption, and election tam-
pering, investigators will be stymied as their inevitable
consideration of speech could invite retaliation claims
later. And when new administrations change enforcement
priorities or legislatures enact new laws, plaintiffs will
have ready-made cases; past data will inevitably not show
similar prosecutions. See U.S. Br. 20.

Similarly, “a history of tense interactions with the
plaintiff,” U.S. Br. 20, might prove that the arresting of-
ficers did not like the plaintiff. But this Court has already
rejected that kind of “subjective” inquiry into motive.
Nieves, 139 S. Ct. at 1727. “There is almost always a weak
inference of retaliation whenever a plaintiff and a defend-
ant have had previous negative interactions.” Dietrich v.
John Ascuaga’s Nugget, 548 F.3d 892, 901 (9th Cir. 2008).
Letting such “unfounded claims” advance risks serious
“disruption” for officials. Id. (citation omitted).

C. Affirmance Will Not Usher in Totalitarianism

Gonzalez (at 47-54) claims that applying the probable-
cause bar to all retaliatory-arrest claims and relying on
comparator evidence to show causation will make America
a totalitarian dictatorship. But plaintiffs can sue when no
probable cause exists—as Gonzalez could have done had
she truly misplaced documents by accident and then been
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arrested for intentionally stealing documents. And even
when probable cause of minor infractions exists, anecdotal
evidence, photographs, and affidavits can readily establish
that a plaintiff was arrested when similarly situated oth-
ers would go free. Supra pp. 42-43.

Beyond section 1983, criminal prosecution and federal
civil-enforcement actions protect against retaliatory ar-
rests. U.S. Br. 13. The government previously thought
these tools so effective that “a damages remedy [wal]s not
essential to deter police officers from making retaliatory
arrests supported by probable cause.” Nieves U.S. Br. 24.
And the First Amendment independently guards against
arrests for authoritarian favorites like “discrediting the ...
military,” “endangering national security,” or criticizing
Dear Leader. Pet. Br. 52-53 (citation omitted).

America’s history confirms that the comparator re-
quirement is no primrose path to tyranny. At common
law, no claims survived when probable cause existed.
Nieves, 139 S. Ct. at 1726-27. Only in 1990 did the first
court of appeals allow retaliatory-arrest claims notwith-
standing probable cause. See DeL.oach v. Bevers, 922 F.2d
618, 620 (10th Cir. 1990). Before Nieves in 2019, most cir-
cuits categorically foreclosed retaliatory-arrest claims
when probable cause existed. See Lozman Cert. Pet. 12-
13. And today, no First Amendment retaliation claims
whatsoever lie against federal officials, even without prob-
able cause, as this Court unanimously held two years ago.
Egbert, 596 U.S. at 498; id. at 505 (Sotomayor, J., concur-
ring in judgment in part); U.S. Br. 1. America—home of
the warrant, due process, and impartial courts—has never
been a police state.
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CONCLUSION
The court of appeals’ judgment should be affirmed.
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