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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 21-50276

SYLVIA GONZALEZ,
Plaintiff-Appellee,

versus

EDWARD TREVINO, II, MAYOR OF CASTLE HILLS, SUED
IN HIS INDIVIDUAL CAPACITY; JOHN SIEMENS, CHIEF OF
THE CASTLE HILLS POLICE DEPARTMENT, SUED IN HIS
INDIVIDUAL CAPACITY; ALEXANDER WRIGHT, SUED IN
HIS INDIVIDUAL CAPACITY,

Defendants-Appellants.

Appeal from the United States District Court
for the Western District of Texas
USDC No. 5:20-CV-1511

ON PETITION FOR REHEARING EN BANC

Before BARKSDALE, ENGELHARDT, and OLDHAM,
Circuit Judges.

PER CURIAM:
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Treating the petition for rehearing en banc as a
petition for panel rehearing (5T CIR. R. 35 1.0.P.), the
petition for panel rehearing is DENIED. The petition
for rehearing en banc is DENIED because, at the re-
quest of one of its members, the court was polled, and
a majority did not vote in favor of rehearing (FED. R.
APP. P. 35 and 5™ CIR. R. 35).

In the en banc poll, six judges voted in favor of re-
hearing (Smith, Higginson, Ho, Duncan, Oldham and
Douglas), and ten voted against rehearing (Richman,

Jones, Stewart, Elrod, Southwick, Haynes, Graves,
Willett, Engelhardt and Wilson).
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JAMES C. Ho, Circuit Judge, dissenting from
denial of rehearing en banc:

“[T]he most heinous act in which a democratic gov-
ernment can engage is to use its law enforcement ma-
chinery for political ends.” Laurence H. Silberman,
Hoover’s Institution, WALL ST. dJ., July 20, 2005. And
not just heinous—it’s also unconstitutional.

The First Amendment is supposed to stop public
officials from punishing citizens for expressing unpop-
ular views. In America, we don’t allow the police to
arrest and jail our citizens for having the temerity to
criticize or question the government. If the freedom of
speech meant anything to our nation’s Founders, it
meant that “it was beyond the power of the govern-
ment to punish speech that criticized the government
in good faith.” Jud Campbell, Natural Rights and the
First Amendment, 127 YALE L.J. 246, 309 (2017).
“Criticism of government is at the very center of the
constitutionally protected area of free discussion.”
Rosenblatt v. Baer, 383 U.S. 75, 85 (1966).

But it falls on the judiciary to ensure that the First
Amendment 1s not reduced to a parchment promise.!

1 See, e.g., The Federalist No. 48, at 313 (James Madison)
(Clinton Rossiter ed., 1961) (“a mere demarcation on parchment
of the constitutional limits of the several departments is not a
sufficient guard against . . . encroachments”); Considering the
Role of Judges Under the Constitution of the United States: Hear-
ing Before the S. Comm. on the Judiciary, S. Hrg. 112—-137, at 6—
7 (2011) (statement of Justice Scalia) (“Every banana republic
has a bill of rights. . . . The bill of rights of the former [Soviet
Union] was much better than ours. . . . Of course, they were just
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Few officials will admit that they abuse the coercive
powers of government to punish and silence their crit-
ics. They're often able to invent some reason to justify
their actions. So courts must be vigilant in preventing
officers from concocting legal theories to arrest citi-
zens for stating unpopular viewpoints.

That’s why the Supreme Court has made clear
that a citizen “need not prove the absence of probable
cause to maintain a claim of retaliatory arrest” under
the First Amendment. Lozman v. City of Riviera
Beach, 138 S. Ct. 1945, 1955 (2018). There’s no “un-
yielding requirement to show the absence of probable
cause” to state a claim of First Amendment retalia-

tion. Nieves v. Bartlett, 139 S. Ct. 1715, 1727 (2019).

And for good reason. There are countless situa-
tions in which “officers have probable cause to make
arrests, but typically exercise their discretion not to
do so.” Id. As a result, there’s a meaningful “risk that
some police officers may exploit the arrest power as a
means of suppressing speech.” Id. (quoting Lozman,
138 S. Ct. at 1953).

What’s more, this risk has never been more prev-
alent than today. “[C]riminal laws have grown so ex-
uberantly and come to cover so much previously inno-
cent conduct that almost anyone can be arrested for
something.” Id. at 1730 (Gorsuch, J., concurring in
part and dissenting in part). “[T]he average busy pro-
fessional in this country wakes up in the morning,

words on paper, what our Framers would have called ‘a parch-
ment guarantee.”).
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goes to work, comes home, takes care of personal and
family obligations, and then goes to sleep, unaware
than he or she likely committed several crimes that
day.” Harvey A. Silverglate, THREE FELONIES A DAY:
How THE FEDS TARGET THE INNOCENT XXX (2009).
“[P]rosecutors can find some arguable federal crime to
apply to just about any one of us, even for the most
seemingly innocuous conduct.” Id. See also Paul Lar-
kin & Michael Mukasey, The Perils of Overcriminali-
zation, HERITAGE FOUNDATION, Feb. 12, 2015.

In other words, the opportunity for public officials
to weaponize the criminal justice system against their
political adversaries has never been greater.

So it’s up to the judiciary to make sure that those
who hold positions of power stay in their lane. Courts
must make certain that law enforcement officials ex-
ercise their significant coercive powers to combat
crime—not to police political discourse.

That’s what the Supreme Court recently reminded
us in Lozman and Nieves. Unfortunately, the panel
majority failed to uphold these principles and instead
granted qualified immunity to the defendants in this
case. I respectfully dissent from the denial of rehear-
ing en banc.
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At this stage of the proceedings, we accept as true
the following allegations as stated in the complaint:

Sylvia Gonzalez is an elderly retiree from Castle
Hills, Texas. Like many of her fellow citizens, she was
unhappy about some aspect of her local government.
But unlike most, she decided to do something about
it. She ran for city council against a well-connected
incumbent. And she won.

During the campaign, Gonzalez heard numerous
complaints about the city manager, whom the mayor
had appointed to handle the day-to-day business of
running the city.

After taking office, Gonzalez organized a petition
that called for the reinstatement of the previous city
manager—and thus, implicitly, the dismissal of the
incumbent city manager. The petition noted that the
current city manager “talked about [fixing] the
streets,” but had not “fixed a single street.” By con-
trast, the previous city manager “oversaw, from start
to finish, over a dozen street projects.”

More than three hundred Castle Hills residents
signed Gonzalez’s petition calling for the city council
to “FIX OUR STREETS” by removing the current city
manager.

At Gonzalez’s first city council meeting as an
elected member, a resident of Castle Hill submitted
Gonzalez’s petition to the mayor. This triggered a
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contentious debate about the current city manager.
The debate spilled over to the next day.

At the end of the next day’s meeting, Gonzalez
picked up various papers off the table and placed
them in her binder. While Gonzalez was chatting af-
ter the meeting, the police captain tapped her on the
shoulder and explained that the mayor (who had sat
next to her during the meeting) wanted to have a
word. The police captain escorted Gonzalez to the
mayor. The mayor then asked Gonzalez where the pe-
tition was. She answered: “Don’t you have it? It was
turned into you yesterday.” At the mayor’s prompting,
Gonzalez looked for the petition in her binder and
found it among other papers that had been beside her
on the table. As Gonzalez handed the petition back to
him, the mayor said: “You probably picked it up by
mistake.”

The mayor, the police chief, and a special detective
then hatched a plan to charge Sylvia with a crime in
order to remove her from office. The police chief dep-
utized his close friend, a private attorney, as a special
detective to investigate Gonzalez. Following the in-
vestigation, the special detective filed an arrest affi-
davit alleging that Gonzalez had committed the crime
of “intentionally destroy[ing], conceal[ing], re-
mov[ing], or otherwise impair[ing] the verity, legibil-
ity, or availability of a governmental record.” TEX.
PEN. CODE ANN. § 37.10(a)(3).

“The plan then entered its next phase: the arrest.
[The] ‘Special Detective’ . . . lived up to his title. He
did three special things to ensure that Sylvia would
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be arrested and jailed rather than simply asked to ap-
pear before a judge.” Gonzalez v. Trevino, 42 F.4th
487, 496 (5th Cir. 2022) (Oldham, J., dissenting).
First, the special detective got a warrant rather than
a summons. (A summons 1s standard for nonviolent
offenses—only a warrant can result in jailtime.) Sec-
ond, the special detective circumvented the district
attorney by using a procedure normally reserved for
emergencies or violent felonies: He walked the war-
rant directly to a magistrate. Third, the special detec-
tive prevented Gonzalez from using the satellite book-
ing function, which facilitates booking, processing,
and releasing nonviolent offenders without jailtime.
Gonzalez’s warrant did not go through any of the tra-
ditional channels, so it wasn’t in the satellite booking
system.

Gonzalez turned herself in as soon as she learned
about the warrant for her arrest. She then spent a day
in jail, handcuffed to a cold metal bench and wearing
an orange jail shirt.

During her jailtime, she was forced to forgo use of
a restroom—as a modest 72-year-old retiree, she was
not comfortable using a restroom that had no doors
and no toilet paper. In addition, her jailers refused to
let her stand up and stretch her legs.

The district attorney ultimately dropped the
charges. But only after Gonzelez’s name and photo
were splashed across local media for days.

The arrest left Gonzalez so traumatized that she
resolved never to organize a petition or to run for
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office ever again—precisely what her tormenters-in-
office conspired to achieve.

IL.

A retaliatory arrest can give rise to a First Amend-
ment claim even if the arrest was supported by prob-
able cause. See, e.g., Lozman, 138 S. Ct. at 1955 (“Loz-
man need not prove the absence of probable cause to
maintain a claim of retaliatory arrest”); Nieves, 139 S.
Ct. at 1727 (same).

To illustrate why respect for the First Amendment
demands that probable cause pose no impenetrable
barrier to a retaliation claim, the Supreme Court has
offered the following simple example: “[A]t many in-
tersections, jaywalking is endemic but rarely results
in arrest.” Nieves, 139 S. Ct. at 1727. So “[i]f an indi-
vidual who has been vocally complaining about police
conduct is arrested for jaywalking at such an intersec-
tion, it would seem insufficiently protective of First
Amendment rights to dismiss the individual’s retalia-
tory arrest claim on the ground that there was un-
doubted probable cause for the arrest.” Id.

Accordingly, a plaintiff may proceed on a First
Amendment retaliatory arrest claim so long as he
“presents objective evidence that he was arrested
when otherwise similarly situated individuals not en-
gaged in the same sort of protected speech had not
been.” Id.

It’s not difficult to imagine different forms of evi-
dence that might be used to prove this point.
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To take one example, a plaintiff might identify
particular individuals who had engaged in the same
acts, but not the same speech, and yet were not ar-
rested—what the panel majority called “comparative
evidence.” 42 F.4th at 492.

But alternatively, a plaintiff might present evi-
dence that the underlying statute had never been
used under analogous circumstances, despite the fact
that such conduct is commonplace—what the panel
dissent called “negative evidence.” Id. at 506 (Old-
ham, J., dissenting).

The latter is what Gonzales presented here. As the
panel dissent noted, “government employees rou-
tinely—with intent and without it—take stacks of pa-
pers before, during, and after meetings.” Id. Gonzalez
made clear in her complaint that she would present
objective evidence that no one has ever been arrested
for doing what she did. She reviewed all of the charges
brought in the county during the last decade and con-
cluded that “neither the misdemeanor tampering
statute, nor its felony counterpart, has ever been used
to criminally charge someone for allegedly trying to
steal a nonbinding or expressive document, such as
the petition at issue in this case.” As she explained in
her complaint:

Of 215 grand jury felony indictments ob-
tained under the tampering statute at is-
sue in this case, not one had an allega-
tion even closely resembling the one
mounted against [Gonzalez]. By far the
largest chunk of the indictments
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involved accusations of either using or
making fake government identification
documents: altered driver’s licenses, an-
other person’s ID, temporary identifica-
tion cards, public safety permits, green
cards, or social security numbers. A few
others concerned the misuse of financial
information, like writing of fake checks
or stealing banking information. The
rest are outliers, but all very different
from Sylvia’s situation. They concern
hiding evidence of murder, cheating on a
government-issued exam, and using a
fake certificate of title, among others.

So as the panel dissent concluded, “common sense
dictates that [Gonzalez’s] negative assertion amounts
to direct evidence that similarly situated individuals
not engaged in the same sort of protected activity had
not been arrested.” Id. Gonzalez showed that county
officials decided to arrest her, even though they usu-
ally exercise their discretion not to make such arrests.
And that’s all Nieves requires.

Yet the panel majority dismissed Gonzalez’s claim
on the ground that she “does not offer evidence of
other similarly situated individuals who mishandled
a government petition but were not prosecuted under
Texas Penal Code § 37.10(a)(3).” Id. at 492. According
to the majority, Nieves “requires some comparative
evidence.” Id. at 493.

But that misreads Nieves. Recall the jaywalking
example: “an individual who has been vocally
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complaining about police conduct is arrested for jay-
walking.” 139 S. Ct. at 1727. As the panel dissent ex-
plains, “[i]t’s not clear that there will always (or ever)
be available comparative evidence of jaywalkers
[who] weren’t arrested. Rather, the retaliatory-arrest-
jaywalking plaintiff always (or almost always) must
appeal to the commonsense proposition that jaywalk-
ing happens all the time, and jaywalking arrests hap-
pen virtually never (or never).” Gonzalez, 42 F.4th at
503 (Oldham, J., dissenting). I agree that it makes lit-
tle sense to read Nieves to require comparative evi-
dence.

II1.

The panel majority’s reading of Nieves is not just
mistaken—it also creates an admitted split with the
Seventh Circuit. See 42 F.4th at 492-93 (“We recog-
nize that one of our sister circuits has taken a broader
view of [Nieves] . ... We do not adopt this more lax
reading.”).

As the Seventh Circuit has observed, Nieves does
not “adopt[] a rigid rule that requires, in all cases, a
particular form of comparison-based evidence.” Lund
v. City of Rockford, 956 F.3d 938, 945 (7th Cir. 2020).
Rather, Nieves requires “objective evidence”—and in

determining what counts, “common sense must pre-
vail.” Id.

Under Nieves, comparator evidence is certainly
sufficient, but it’s not necessary for a retaliation claim
to proceed. All Nieves requires is “objective evidence
that [the plaintiff] was arrested when otherwise
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similarly situated individuals . . . had not been.” 139
S. Ct. at 1727. A plaintiff can point to specific individ-
uals who engaged in the same prohibited conduct yet
were not arrested. But a plaintiff can alternatively
point to other evidence that the conduct, though com-
mon, rarely results in arrest. This latter type of evi-
dence works because “[e]vidence that an arrest has
never happened before (i.e., a negative assertion) can
support the proposition that there are instances
where similarly situated individuals . . . hadn’t been
arrested.” Gonzalez, 42 F.4th 487 at 505 (Oldham, J.,
dissenting).

IV.

“[TThe First Amendment’s guarantee of free
speech 1s not just a legal doctrine. It represents the
most fundamental value in American democracy. A
national commitment to uninhibited political speech
1s a crucial aspect of our country’s culture.” Laurence
H. Silberman, Free Speech Is the Most Fundamental
American Value, WALL ST. J., Sep. 30, 2022.
So “[u]nless all American institutions are committed
to free political speech, I fear the strain on the

First Amendment’s guarantees will become
unbearable.” Id.

We should’ve championed these principles and
granted rehearing en banc in this matter. Instead, we
have chosen to leave the decision of the panel majority
intact.

But that decision not only misreads Nieves and
thereby creates an admitted circuit split. It also
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under-protects the American people against viola-
tions of their First Amendment rights. As a result, cit-
1zens 1n our circuit are now vulnerable to public offi-
cials who choose to weaponize criminal statutes
against citizens whose political views they disfavor.

Moreover, I fear that this latest en banc denial
continues to take our court down the wrong path. Our
circuit’s en banc decisions continue to get the First
Amendment not only wrong, but backwards.

We deny First Amendment protection when it
comes to sincere acts of political advocacy—but we in-
voke First Amendment protection when it comes to
demonstrated acts of political corruption. Compare,
e.g., Zimmerman v. City of Austin, 881 F.3d 378 (5th
Cir. 2018), with United States v. Hamilton, 46 F.4th
389, 398 n.3 (5th Cir. 2022). We presume corruption
where we should presume innocence—but we excuse
corruption where the evidence is extravagant. See id.
But see United States v. Hamilton, __ F.4th _ ,
(5th Cir. 2023) (Ho, J., dissenting from denial of re-
hearing en banc) (“[O]ur circuit is getting the First
Amendment backwards in case after case. The free-
dom of speech guaranteed to every citizen protects po-
litical advocacy—not corruption.”); Zimmerman v.
City of Austin, 888 F.3d 163, 164 (5th Cir. 2018) (Ho,
J., dissenting from denial of rehearing en banc).

We reject our citizens when they claim a First
Amendment right to criticize their government—but
we embrace public officials who claim a First Amend-
ment right not to be criticized by others. Compare,
e.g., Gonzalez, 42 F.4th 487, with Wilson v. Houston
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Community College System, 955 F.3d 490 (5th Cir.
2020), revd, 142 S. Ct. 1253 (2022). But see Wilson v.
Houston Community College System, 966 F.3d 341,
345 (5th Cir. 2020) (Ho, J., dissenting from denial of
rehearing en banc) (“The First Amendment guaran-
tees freedom of speech, not freedom from speech. It
secures the right to criticize, not the right not to be
criticized.”).

We worry about preserving the rights of violent
protesters—but not the rights of people of faith. Com-
pare, e.g., Doe v. Mckesson, 947 F.3d 874 (5th Cir.
2020) (eight votes to revive First Amendment defense
of violent protest), with East Texas Baptist University
v. Burwell, 807 F.3d 630 (5th Cir. 2015) (only four
votes to revive religious liberty challenge to the Af-
fordable Care Act). See also Morgan v. Swanson, 659
F.3d 359 (5th Cir. 2011) (en banc) (denying relief to
evangelical Christian students who were prohibited
from expressing their faith to other students at any
time while at school).2

2 Compare our en banc decision in Morgan with our en banc
rehearing denial in Oliver v. Arnold, 19 F.4th 843 (5th Cir. 2021).
In both cases, public school students expressed religious views
that school officials sought to ostracize. In Morgan, we sided with
the school. In Oliver, we sided with the student. Religious liberty
experts have described Oliver as “the Fifth Circuit’s redemption
for its mistake in Morgan.” Hiram Sasser, Fifth Circuit Gets It
Right in Arnold Decision, Federalist Soc’y, Dec. 20, 2021,
https://fedsoc.org/commentary/fedsoc-blog/fifth-circuit-gets-it-
right-in-arnold-decision. But our decision in Oliver triggered
sharp rebuke and opposition from seven members of the court.
See, e.g., 19 F.4th at 859, 862 (Duncan, J., dissenting from denial
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Even worse, we're not just getting the First
Amendment backwards. We're also getting qualified
immunity backwards. Just compare the denial of en
banc rehearing here with some of our other recent en
banc decisions.

We grant qualified immunity to officials who tram-
ple on basic First Amendment rights—but deny qual-
ified immunity to officers who act in good faith to stop
mass shooters and other violent criminals. Compare,
e.g., Gonzalez, 42 F.4th 487; Morgan, 659 F.3d 359
(granting qualified immunity to principal who prohib-
ited students from expressing their faith while at
school), with Cole v. Carson, 935 F.3d 444 (5th Cir.
2019) (en banc) (denying qualified immunity to police
officers who took lethal action against a student who
was about to shoot up his high school); Winzer v. Kauf-
man County, 940 F.3d 900 (5th Cir. 2019) (denying
rehearing en banc in case against police department

of rehearing en banc) (disparaging decision as a “dumpster fire”
and urging federal judges to defer to school boards).

Similarly, in Sambrano v. United Airlines, Inc., 2022 WL
486610 (5th Cir. 2022), the panel majority allowed people of faith
to seek preliminary injunctive relief to vindicate their religious
objections to a COVID-19 vaccine mandate. We denied en banc
rehearing. But as in Oliver, our decision in Sambrano triggered
sharp rebuke and opposition from four members of the court. See
Sambrano, 2022 WL 486610, at *28 (Smith, J., dissenting) (dis-
paraging decision as an “orgy of jurisprudential violence”); Sam-
brano v. United Airlines, Inc., 45 F.4th 877 (5th Cir. 2022).
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for lethal actions taken during active shooting inci-
dent).

Accordingly, officers who punish innocent citizens
are immune—but officers who protect innocent citi-
zens are forced to stand trial. Officers who deliber-
ately target citizens who hold disfavored political
views face no accountability—but officers who make
split-second, life-and-death decisions to stop violent
criminals must put their careers on the line for their
heroism. But see Hoggard v. Rhodes, 141 S. Ct. 2421,
2422 (2021) (Thomas, dJ., respecting denial of cert.)
(“But why should university officers, who have time
to make calculated choices about enacting or enforc-
ing unconstitutional policies, receive the same protec-
tion as a police officer who makes a split-second deci-
sion to use force in a dangerous setting?”).

Put simply, “we grant immunity when we should
deny—and we deny immunity when we should grant.”
Horvath v. City of Leander, 946 F.3d 787, 795 (5th Cir.
2020) (Ho, J., concurring in the judgment in part and
dissenting in part). Indeed, ours is the rare circuit
that has been summarily reversed by the Supreme
Court for both wrongly granting and wrongly denying
qualified immunity. See Tolan v. Cotton, 572 U.S. 650
(2014), summarily rev’g 713 F.3d 299 (5th Cir. 2013);
Mullenix v. Luna, 577 U.S. 7 (2015), summarily rev’g
773 F.3d 712 (5th Cir. 2014); Taylor v. Riojas, 141 S.
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Ct. 52 (2020), summarily revg 946 F.3d 211 (5th Cir.
2020).3

This pattern is not just disconcerting to me. It’s
also disconcerting to a broad coalition of civil rights
organizations—including organizations that disagree
with one another over countless issues, but agree that
there’s something amiss about our court’s approach to
qualified immunity and the First Amendment. In
Morgan, for example, the amicus coalition led by the
First Liberty Institute included the American Center
for Law and Justice, the American Civil Liberties Un-
ion, the Becket Fund for Religious Liberty, the Cato
Institute, Christian Legal Society, the Claremont In-
stitute, the National Association of Evangelicals, and
Wallbuilders. 4

These respected public interest organizations no
doubt have limited resources that they must deploy
wisely. Yet they all took the time and effort to make

3 The Tenth Circuit appears to be the only other circuit that
the Supreme Court has summarily reversed in recent years for
both wrongly granting and wrongly denying qualified immunity.
See White v. Pauly, 580 U.S. 73 (2017), summarily rev’g 814 F.3d
1060 (10th Cir. 2016); Sause v. Bauer, 138 S. Ct. 2561 (2018),
summarily revg 859 F.3d 1270 (10th Cir. 2017); City of
Tahlequah v. Bond, 142 S. Ct. 9 (2021), summarily rev’g 981 F.3d
808 (10th Cir. 2020).

4 A similarly diverse group of amici appears in Villarreal v.
City of Laredo, 52 F.4th 265 (5th Cir. 2022), including such na-
tionally respected civil rights organizations and public interest
groups as Alliance Defending Freedom, Americans for Prosper-
ity Foundation, the Cato Institute, the Constitutional Accounta-
bility Center, the Electronic Freedom Foundation, the First Lib-
erty Institute, and the Institute for Justice.
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their views known to our court in Morgan. “It is no
accident that several religiously affiliated organiza-
tions have filed amicus briefs in support of [the First
Amendment] claim” and “uniformly decry the poten-
tial for misuse” of government power to “harass” and
“uniquely burden religious organizations.” Whole
Woman’s Health v. Smith, 896 F.3d 362, 370, 373-74
(5th Cir. 2018).

It’s heartwarming that, in these divisive times, an
1deologically diverse group of leading organizations
can still unite behind the cause of freedom of speech
and tolerance for conflicting viewpoints. It’s unfortu-
nate that our court was unable to unite behind that
same cause today. I respectfully dissent from the de-
nial of rehearing en banc.
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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 21-50276

SYLVIA GONZALEZ,

Plaintiff-Appellee,
versus

EDWARD TREVINO, II, MAYOR OF CASTLE HILLS, SUED
IN HIS INDIVIDUAL CAPACITY; JOHN SIEMENS, CHIEF OF
THE CASTLE HILLS POLICE DEPARTMENT, SUED IN HIS
INDIVIDUAL CAPACITY; ALEXANDER WRIGHT, SUED IN
HIS INDIVIDUAL CAPACITY,

Defendants-Appellants.

Appeal from the United States District Court
for the Western District of Texas
USDC No. 5:20-CV-1511

Before BARKSDALE, ENGELHARDT, and OLDHAM,
Circuit Judges.

KURT D. ENGELHARDT, Circuit Judge:
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In this case, we are confronted with a dilemma
that the Supreme Court has wrestled with recently:
how are we to treat a plaintiff’s claims when she as-
serts retaliatory arrest for engaging in conduct pro-
tected by the First Amendment, but concedes that
there exists probable cause for the arrest? As we are
bound by the Court’s precedent, we hold that Gonza-
lez fails to establish a violation of her constitutional
rights.

I

Sylvia Gonzalez i1s a resident of Castle Hills,
Texas. Castle Hills, a city of fewer than 5000 resi-
dents, is governed by a five-member city council that
appoints a city manager to handle the day-to-day
business of the city. In 2019, Gonzalez was elected to
a seat on the city council. During her campaign, Gon-
zalez learned that many residents of Castle Hills were
unhappy with the performance of the contemporary
city manager. As her first act in office, Gonzalez par-
ticipated in organizing a nonbinding petition that
called for the removal of the city manager from office.
On May 21, Gonzalez attended her first city council
meeting as a council member, at which a resident sub-
mitted the petition to the council. The council meeting
grew contentious and was extended through the next
day.

After the meeting ended, Gonzalez left her belong-
ings on the dais and went to speak with a constituent.
At one point during this conversation, a police officer
approached Gonzalez and informed her that Mayor
Edward Trevino wished to speak with her. Gonzalez



22a
Appendix B

returned to the dais, and Trevino inquired where the
petition was located. Trevino asked Gonzalez to look
for the petition in her binder, and, to her alleged sur-
prise, she found the petition there.

Two days later, Castle Hills chief-of-police John
Siemens informed Sergeant Paul Turner that Trevino
would contact Turner. Trevino wanted to file a crimi-
nal complaint alleging that Gonzalez took the petition
without consent. Turner began an investigation,
which yielded no returns. Siemens then asked special
detective Alex Wright to take over the investigation.
Wright interviewed two witnesses, including Trevino,
and requested an interview of Gonzalez, which she re-
fused. Wright determined that Gonzalez committed a
violation of Texas Penal Code §§ 37.10(a)(3) and (c)(1),
which provide that “[a] person commits an offense if
he . . . intentionally destroys, conceals, removes, or
otherwise impairs the verity, legibility, or availability
of a governmental record.”

Wright then obtained a warrant against Gonzalez
from a magistrate. The process that Wright used was
lawful but atypical, as he: (1) chose to secure a war-
rant, rather than a summons, for a nonviolent crime,
and (2) circumvented the district attorney by walking
the warrant directly to the magistrate. According to
Gonzalez, the use of this process prevented her from
using the satellite booking function of the Bexar
County jail system, making her unable to avoid
spending time in jail when arrested. Wright’s affida-
vit in support of the warrant included statements
about the speech in her petition, noting that “[f]lrom
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her very first [council] meeting in May of 2019 [Gon-
zalez] (along with another alderwoman) has been
openly antagonistic to the city manager, Ryan
Rapelye, wanting desperately to get him fired.” The
petition also described, in significant detail, the result
of Wright’s investigation. Wright narrates a video of
the meeting which he characterizes as “clearly
show|[ing] Defendant Gonzalez intentionally conceal-
ing and removing the Petition[] from city custody.”
According to Wright, the video also shows that Gon-
zalez was reluctant to return the petition from her
binder. And the affidavit speculates on a possible mo-
tive for Gonzalez taking the petition: a resident
claimed that Gonzalez got her to sign the petition un-
der false pretenses.

Gonzalez alleges that the action against her under
Texas Penal Code § 37.10(a)(3) for her conduct is un-
precedented. She asserts that “a review of [the] mis-
demeanor and felony data from Bexar County over
the past decade makes it clear that the misdemeanor
tampering statute has never been used in Bexar
County to criminally charge someone for trying to
steal a nonbinding or expressive document.” She con-
tinues, “[o]f 215 grand jury felony indictments ob-
tained under the tampering statute at issue in this
case, not one had an allegation even closely resem-
bling the one mounted against [Gonzalez].” Gonzalez
notes that most indictments under the statute in-
volved fake government IDs, such as driver’s licenses,
and that misdemeanor data is similar.
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When Gonzalez learned of the warrant for her ar-
rest, she turned herself in. She was booked on July 18
and spent the evening in jail. She is no longer on the
city council, and she alleges that she “will never again
help organize a petition or participate in any other
public expression of her political speech,” nor will she
ever “again run for any political office.” Gonzalez also
asserts that Trevino and others engaged in other ac-
tivities to attempt to remove her from the council, in-
cluding having her removed from office based on a
“made-up technicality,” and filing a civil lawsuit
against her alleging incompetence and official mis-
conduct.

Gonzalez sued Trevino, Siemens, Wright, and the
City of Castle Hills, asserting two claims under 42
U.S.C. § 1983 for violation of her First and Fourteenth
Amendment rights. The Defendants moved to dismiss
based on the independent-intermediary doctrine and
on qualified immunity grounds. The district court de-
nied Defendants’ motion, finding that Gonzalez’s
claims could proceed notwithstanding the existence of
probable case. The individual Defendants appealed.

II

“[A] district court’s denial of a claim of qualified
immunity, to the extent that it turns on an issue of
law, 1s an appealable ‘final decision’ within the mean-
ing of 28 U.S.C. § 1291 notwithstanding the absence
of a final judgment.” Mitchell v. Forsyth, 472 U.S. 511,
530 (1985). Accordingly, under the collateral order
doctrine, we have jurisdiction to review this interloc-
utory appeal of the district court’s denial of qualified
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immunity. Backe v. LeBlanc, 691 F.3d 645, 648 (5th
Cir. 2012).

This court reviews denial of a motion to dismiss
based on qualified immunity de novo. Kelson v. Clark,
1 F.4th 411, 416 (5th Cir. 2021). “In doing so, ‘we must
accept all well-pleaded facts as true and draw all rea-
sonable inferences in favor of the nonmoving party.”
Id. (quoting Morgan v. Swanson, 659 F.3d 359, 370
(5th Cir. 2011) (en banc)). The complaint must contain
sufficient facts to “allow[] the court to draw the rea-
sonable inference that the defendant is liable for the
misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662,
678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550
U.S. 544, 556 (2007)). But a complaint’s “naked asser-
tion[s]” devoid of ‘further factual enhancement™ will
not suffice, see id. (quotation omitted), and courts “are
not bound to accept as true a legal conclusion couched
as a factual allegation.” Papasan v. Allain, 478 U.S.
265, 286 (1986); see also Igbal, 556 U.S. at 678 (hold-
ing that “the tenet that a court must accept as true all
of the allegations contained in a complaint is inappli-
cable to legal conclusions”). “[A] plaintiff seeking to
overcome qualified immunity must plead specific
facts that both allow the court to draw the reasonable
inference that the defendant is liable for the harm he
has alleged and that defeat a qualified immunity de-
fense with equal specificity.” Backe, 691 F.3d at 648.
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Gonzalez brings claims under 42 U.S.C. § 1983
against Trevino, Siemens, and Wright on the grounds
that she was arrested in retaliation for her protected
speech. “To state a claim under § 1983, a plaintiff
must allege the violation of a right secured by the
Constitution and laws of the United States, and must
show that the alleged deprivation was committed by
a person acting under color of state law.” West v. At-
kins, 487 U.S. 42, 48 (1988). Appellants assert a de-
fense of qualified immunity. “There are two aspects to
qualified immunity: whether the plaintiff has alleged
a violation of a [statutory or]| constitutional right and
whether the right at issue was ‘clearly established’ at
the time of the alleged violation.” Cope v. Cogdill, 3
F.4th 198, 204 (5th Cir. 2021) (citing Pearson v. Cal-
lahan, 555 U.S. 223, 232 (2009)).

The question before us is whether Gonzalez has al-
leged a violation of her constitutional rights when
probable cause existed for her allegedly retaliatory ar-
rest. Appellants argue the existence of probable cause
dooms Gonzalez’s claims. Gonzalez does not dispute
that probable cause existed to arrest her but argues
that it does not bar her suit.>

5 Appellants frame their arguments in terms of our inde-
pendent-intermediary doctrine, which dictates that “if an inde-
pendent intermediary, such as a justice of the peace, authorizes
an arrest, then the initiating party cannot be liable for false ar-
rest.” Shaw v. Villanueva, 918 F.3d 414, 417 (5th Cir. 2019). Be-
cause Gonzalez does not contest the existence of probable cause,
this case may be resolved without resorting to this doctrine. See
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The Supreme Court addressed the importance of
probable cause to retaliatory arrest cases in Nieves v.
Bartlett, 139 S. Ct. 1715 (2019). Nieves dealt with an
allegedly retaliatory arrest at an extreme sporting
event in Alaska. Id. at 1720. Russell Bartlett quar-
reled with two police officers and claimed that he was
arrested partly for refusing to speak with one of the
officers. Id. 1720—-21. The Court held that the exist-
ence of probable cause to arrest Bartlett necessarily
defeated his retaliatory arrest claim. Id. at 1724. It
reiterated the general rule it announced in Hartman
v. Moore, 547 U.S. 250 (2006), that in retaliatory pros-
ecution cases a plaintiff must plead and prove the ab-
sence of probable cause for the underlying criminal
charge. Id. It then held that rule applied to retaliatory
arrest claims both because “[o]fficers frequently must
make ‘split-second judgments’ when deciding whether
to arrest, and the content and manner of a suspect’s
speech may convey vital information,” and because
“evidence of the presence or absence of probable cause
for the arrest will be available in virtually every re-
taliatory arrest case.” Id. at 1724 (citations omitted).

However, the Supreme Court carved out a narrow
exception to the general rule that the existence of
probable cause will defeat a retaliatory arrest claim.
Under this exception, plaintiff need not plead lack of

Buehler v. City of Austin/Austin Police Dep’t, 824 F.3d 548, 553
(5th Cir. 2016) (holding that the independent-intermediary doc-
trine only “becomes relevant when . . . a plaintiff’s claims depend
on a lack of probable cause to arrest him”). The finding of the
independent magistrate further demonstrates that probable
cause existed for Gonzalez’s arrest here.



28a
Appendix B

probable cause “where officers have probable cause to
make arrests, but typically exercise their discretion
not to do so.” Id. at 1727. This is because “[i]n such
cases, an unyielding requirement to show the absence
of probable cause could pose ‘a risk that some police
officers may exploit the arrest power as a means of
suppressing speech.” Id. (quoting Lozman v. City of
Riviera Beach, 138 S. Ct. 1945, 1953—-54) (2018)). The
Court provided the example of jaywalking, which it
noted “is endemic but rarely results in arrest.” Id. It
continued, “[i]f an individual who has been vocally
complaining about police conduct is arrested for jay-
walking,” the claim should not be dismissed despite
the existence of probable cause because “[i]n such a
case, ... probable cause does little to prove or disprove
the causal connection between animus and injury.”
Id. The Court “conclude[d] that the no-probable-cause
requirement should not apply when a plaintiff pre-
sents objective evidence that he was arrested when
otherwise similarly situated individuals not engaged
in the same sort of protected speech had not been.” Id.
All parties agree that Nieves governs this case; they
differ, however, on whether this “case squeezes
through the crack of an opening that Nieves left ajar.”
Lund v. City of Rockford, 956 F.3d 938, 944 (7th Cir.
2020).

Gonzalez cannot take advantage of the Nieves ex-
ception because she has failed to “present[] objective
evidence that [s]he was arrested when otherwise sim-
ilarly situated individuals not engaged in the same
sort of protected speech had not been.” 139 S. Ct. at
1727. Gonzalez does not offer evidence of other



29a
Appendix B

similarly situated individuals who mishandled a gov-
ernment petition but were not prosecuted under
Texas Penal Code § 37.10(a)(3). Rather, the evidence
she offers is that virtually everyone prosecuted under
§ 37.10(a)(3) was prosecuted for conduct different
from hers. The inference she asks us to draw is that
because no one else has been prosecuted for similar
conduct, her arrest must have been motivated by her
speech. But the plain language of Nieves requires
comparative evidence, because it required “objective
evidence” of “otherwise similarly situated individu-
als” who engaged in the “same” criminal conduct but
were not arrested. Id. The evidence Gonzalez provides
here comes up short.

We recognize that one of our sister circuits has
taken a broader view of the Nieves exception and held
that “the [Nieves] majority does not appear to be
adopting a rigid rule that requires, in all cases, a par-
ticular form of comparison-based evidence.” Lund,
956 F.3d at 945. The Seventh Circuit came to this con-
clusion primarily in reliance on Justice Gorsuch’s con-
currence in part and Justice Sotomayor’s dissent in
Nieves. Id. at 944—45. We do not adopt this more lax
reading of the exception. Instead, the best reading of
the majority’s opinion compels the opposite approach.
The Court’s language was careful and explicit: it re-
quired “objective evidence” of “otherwise similarly sit-
uated individuals” who engaged in the same criminal
conduct but were not arrested. Nieves, 139 S. Ct. at
1727. The most reasonable reading of this language is
that some comparative evidence is required to invoke
this “narrow” exception. Id. And importantly, the
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majority had the benefit of Justice Gorsuch’s concur-
rence in part and dissent in part as well as and Jus-
tice Sotomayor’s dissent when crafting the exception.
Had the majority wished to soften or broaden the lan-
guage of the exception in response to those criticisms,
it could have done so. Indeed, the driving reason for
Justice Sotomayor’s dissent seems to be that she read
the majority opinion the same way we do: as requiring
that a plaintiff produce some comparative-based evi-
dence. See id. at 1739 (Sotomayor, J., dissenting).6

In sum, the plain language of the Nieves exception
requires evidence that Gonzalez has not provided.
Lacking such evidence, Nieves tells us that Gonzalez’s

claims fail because probable cause existed to arrest
her.

Gonzalez also relies on another Supreme Court
case to argue that her claim may proceed notwith-
standing probable cause. In Lozman v. City of Riviera
Beach, 138 S. Ct. 1945 (2018), the Supreme Court
dealt with a case involving Fane Lozman, a citizen of
Riviera Beach. Like Gonzalez, Lozman was an out-
spoken critic of local city officials. According to Loz-
man, the city council hatched a plan to intimidate him

6 The dissent offers a thoughtful but different reading of
Nieves. But the dissent’s reading invokes the same concerns ex-
pressed in Justice Sotomayor’s dissent and Justice Gorsuch’s
separate opinion. The dissent also contends that Nieves may not
be applicable here because this case did not involve a split-sec-
ond decision by a police officer. Putting aside that the district
court and the parties emphasized the relevance of Nieves, noth-
ing in that case cabins its holding to actions of officers in the line
of duty.
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in order to curtail his speech. Id. at 1949. At a public
meeting before the council, Lozman started making
remarks, and refused to leave the podium when
asked. He was arrested for violating the city counsel’s
rules of procedure. Id. at 1949-50. He alleged that the
arrest was in retaliation for his speech but conceded
that probable cause existed to arrest him. Lozman
sued the City of Rivera Beach, asserting a claim un-
der Monell v. New York City Dep't. of Soc. Servs., 436
U.S. 658 (1978). Id. at 1950-51. The jury found for the
City, and on appeal the Eleventh Circuit affirmed,
holding that the existence of probable cause for the
arrest necessarily defeated Lozman’s claims. Id. at
1950. The Supreme Court reversed, holding that Loz-
man’s claim could proceed.

Gonzalez’s argument is that Lozman is applicable
here because, as in that case, her “claim 1s far afield
from the typical retaliatory arrest claim” because she
was not arrested by an officer making a “split-second”
decision and because there is additional evidence of
retaliatory intent, including certain statements in the
affidavit. Id. at 1954. But the Supreme Court allowed
Lozman’s claims to proceed not because of the unu-
sual facts of the case, but because he was asserting a
Monell claim against the municipality itself, rather
than individuals. It held that “[t]he fact that Lozman
must prove the existence and enforcement of an offi-
cial policy motivated by retaliation separates Loz-
man’s claim from the typical retaliatory arrest claim.”
Id. This was so because “[a]n official retaliatory policy
is a particularly troubling and potent form of retalia-
tion, for a policy can be long term and pervasive,



32a
Appendix B

unlike an ad hoc, on-the-spot decision by an individ-

ual officer.” Id. Moreover, “[a]n official policy can be
difficult to dislodge.” Id.

Lozman’s holding was clearly limited to Monell
claims.” Our sister circuits have recognized as much.
See Novak v. City of Parma, 932 F.3d 421, 429-30 (6th
Cir. 2019) (holding that “Lozman does not apply
where, as here, the plaintiff sues individual officers”);
DeMartini v. Town of Gulf Stream, 942 F.3d 1277,
1294 (11th Cir. 2019) (noting that Lozman applies
only to cases involving official policies). Gonzalez did
bring a Monell claim against the City of Castle of
Hills, but that claim is irrelevant to this appeal.

Finally, in her Rule 28(j) materials, Gonzalez as-
serts that a recent case from this circuit, Villarreal v.
City of Laredo, 17 F.4th 532 (5th Cir. 2021), holds that
a claim under § 1983 may proceed on similar facts. In
Villarreal, the plaintiff was a citizen-reporter who
was arrested for violating a Texas statute that pro-
hibited citizens from soliciting governmental infor-
mation from public officials that had not yet been
made public. We reasonably pointed out that “it
should be obvious to any reasonable police officer that
locking up a journalist for asking a question violates
the First Amendment” and therefore qualified im-
munity did not bar the plaintiff’s suit. Id. at 541. The
panel also recognized that its opinion called the con-
stitutionality of the Texas statute into question. Id. at
546-47.

7'The dissent acknowledges as much. See post at 30-31.



33a
Appendix B

Villarreal was different in kind and did not ad-
dress the issue we face here. In Villarreal, the conduct
the plaintiff was arrested for—asking questions of po-
lice officers—was plainly constitutional. Here, the
conduct Gonzalez was arrested for—allegedly steal-
ing a government document—is not plainly constitu-
tional. The heart of our holding in Villarreal is that a
citizen cannot be arrested under a statute that out-
laws plainly constitutional behavior, an issue not
raised on these facts. Indeed, Villarreal did not ad-
dress—nor did it even cite—Nieves or Lozman, the
cases both parties recognize govern this case. We
therefore find that our opinion in Villarreal does not
control here.

In his dissent, Judge Oldham makes a forceful
case for why the Constitution ought to provide a claim
here, particularly given that Gonzalez’s arrest was al-
legedly in response to her exercise of her right to pe-
tition. Were we writing on a blank slate, we may well
agree with our distinguished colleague. But we re-
main bound by what we consider the better readings
of the relevant Supreme Court precedent.

IV

For the reasons stated herein, we REVERSE the
district court’s order denying Appellants’ motion to
dismiss, and REMAND with instructions that Gonza-
lez’s claims against Appellants be dismissed.
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ANDREW S. OLDHAM, Circuit Judge, dissenting:

This case involves an alleged conspiracy of city of-
ficials to punish Sylvia Gonzalez—a 72-year-old
councilwoman—for spearheading a nonbinding peti-
tion criticizing the city manager. The district court
concluded that Sylvia’s claim survives qualified im-
munity at the motion-to-dismiss phase. My esteemed
colleagues don’t reach the clearly-established-law
question because they conclude that under the best
reading of Supreme Court precedent, Sylvia failed to
adequately state a claim. With the deepest respect
and admiration for my learned and distinguished
friends in the majority, I disagree.

L.
A.

We are reviewing a motion-to-dismiss decision, so
we must take the facts as Sylvia Gonzalez plausibly
alleges them, drawing every reasonable inference in
her favor. See Heinze v. Tesco Corp., 971 F.3d 475, 479
(5th Cir. 2020). At this stage, here’s what we must ac-
cept as true:

Castle Hills is a city in Texas with fewer than
5,000 residents. It’s governed by a city council of one
mayor and five aldermen (called “councilmembers”).
The mayor and the councilmembers are elected posi-
tions. The council appoints a city manager for an in-
definite period to handle the City’s day-to-day deci-
sionmaking. The city manager nominates the chief of
police and needs approval from the city council.
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In Spring 2019, Sylvia Gonzalez was a retired 72-
year-old woman living in Castle Hills. Because she
wanted to give back to her community, Sylvia ran for
a seat on the council. She faced an incumbent. And
she won.

During her campaign, Sylvia repeatedly heard
complaints about the city manager. After her success-
ful election, Sylvia sought to express her constituents’
discontent to the entire city council. So she spear-
headed a nonbinding citizens’ petition urging the re-
moval of the city manager Ryan Rapelye. The petition
complained that for years, “various city managers
[have] talked about [fixing] street[s]” but “[n]Jone have
fixed a single” one. To “restor[e] effective manage-
ment,” the petition proposed that Rapelye be replaced
with a former city manager who had followed through
on promises. Hundreds of Castle Hills residents
signed the petition.

At Sylvia’s first council meeting, on May 21, 2019,
a resident submitted the petition to the council, spe-
cifically to Mayor Edward Trevino. The meeting was
contentious, to put it mildly. In fact, the petition
spurred so much discussion that it led to another
council meeting the next day. Given the apparent sig-
nificance of the petition, one would think that be-
tween this meeting and the one the following day,
Trevino would’ve made copies of the document. But he
did not.

The next day did not go more smoothly. The city
council continued to debate Rapelye’s job perfor-
mance. When the meeting finally finished, Sylvia got
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ready to leave, picked up her documents, and placed
them in her binder. Before she left, a constituent
asked Sylvia some questions. During their conversa-
tion, a police officer in charge of safety at the meeting
(Captain Steve Zuniga) interrupted and told Sylvia
that Trevino wanted to talk to her.

Sylvia went to Trevino who was still at his seat
next to Sylvia’s. Trevino asked Sylvia, “Where’s the
petition?” Sylvia responded, “Don’t you have it? It was
turned in to you yesterday.” Trevino said that he
didn’t and then asked Sylvia to check her materials
for it. And to Sylvia’s surprise, the petition was in her
binder. So she handed Trevino the petition, who said
that she “probably picked it up by mistake.” After all,
they sat right next to each other at the meeting. You
might think that was the end of the matter.

But you'd be wrong. Soon after, Trevino hatched a
plan with other city officials to retaliate against Syl-
via for spearheading the petition. Before describing
the plan, I'll introduce you to the schemers: Mayor
Trevino, Police Chief John Siemens, and “Special De-
tective” Alex Wright.! Trevino appointed Rapelye as
city manager, Rapelye appointed Siemens as police
chief, and Siemens commissioned his trusted friend
Wright as a “special detective.” Together, I call them
“the Conspirators.”

1 The scheme is even more elaborate than that set out here.
But because all the claims aren’t before us on appeal, I omit
these other troubling allegations.
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The Conspirators’ plan had three parts: (1) inves-
tigate Sylvia for purporting to intentionally conceal
the very petition she championed; (2) drum up
charges against Sylvia and arrest her in a way that
makes sure she spends the night in jail; and (3) re-
move her from office. Part three follows from part two
because “if a councilmember is convicted of a felony or
a misdemeanor involving official misconduct, it would
operate as an immediate removal from office.”

Start with the investigation. On May 24, Sie-
mens—who again was appointed by City Manager
Rapelye—told another police officer (Sergeant Paul
Turner) that Trevino would be contacting him “in ref-
erence to the filing of a criminal complaint” against
Sylvia. What crime did she conceivably commit? The
Conspirators’ theory was that Sylvia “concealed” a
government document by picking up her own petition
at the end of the second council meeting and then im-
mediately handing it back to Trevino. Trevino asked
Sergeant Turner to investigate this purported
“crime.” Turner started his investigation and (unsur-
prisingly) got nowhere.

But this did not stop Trevino and Siemens. On
June 18, 2019, Siemens deputized Wright to take over
Turner’s investigation. Wright is a trusted friend of
Siemens and a private attorney; he’s not a peace of-
ficer. Wright then spent another month investigating
Sylvia. During the investigation, Wright interviewed
Trevino, Captain Zuniga, and Rapelye.

On June 24, 2019, “Special Detective” Wright in-
terviewed Trevino. According to Wright, Trevino
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stressed that Sylvia was “openly antagonistic to the
city manager” and “desperately [wanted] to get him
fired.” Wright also interviewed Captain Zuniga. Ac-
cording to Wright, Zuniga provided facts that Wright
“found to be consistent with Mayor Trevino’s.” One
fact was that Sylvia stated that she thought the peti-
tion in her possession were “extras” because they were
“copies.” But recall that even though Trevino now
thought that the petition was significant, he never
had copies made between the first and second meet-
ing.

“Special Detective” Wright then filed an arrest af-
fidavit asserting that Sylvia committed a Class A mis-
demeanor for “intentionally destroy[ing], con-
ceal[ing], remov[ing], or otherwise impair[ing] the
verity, legibility, or availability of a governmental rec-
ord.” TEX. PENAL CODE § 37.10(a)(3). Never mind that
Sylvia would have no reason to conceal her own peti-
tion. Never mind that Sylvia did not in fact conceal
her own petition. And never mind that Sergeant
Turner, an actual officer, investigated this purported
“crime” for over a month and (obviously) got nowhere.

The plan then entered its next phase: the arrest.
“Special Detective” Wright lived up to his title. He did
three special things to ensure that Sylvia would be ar-
rested and jailed rather than simply asked to appear
before a judge.

First, Wright chose to get a warrant rather than a
summons. Summonses are normally reserved for peo-
ple suspected of nonviolent crimes, and they don’t re-
quire a trip to jail. Obviously, Sylvia’s purported
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“crime” was nonviolent. Still, Wright chose to get a
bench warrant for her arrest.

Second, Wright didn’t get a warrant through the
district attorney (“DA”)—even though that’s the nor-
mal procedure. Instead, Wright circumvented the DA.
By using a procedure typically reserved for violent fel-
onies or emergency situations, Wright walked the
warrant directly to a magistrate judge. This side-step
ensured that the DA couldn’t stop the retaliatory ar-
rest. And there can be little doubt that the DA
would've stopped it if given the chance: After all,
when the DA’s office finally learned of the charges and
reviewed them, it immediately dismissed them.

Third, by using the procedure that skirted the DA,
Wright ensured that Sylvia couldn’t avoid jail through
the satellite-booking function. This function allows in-
dividuals with outstanding warrants for nonviolent
offenses to be booked, processed, and released without
being jailed. But because Sylvia’s warrant wasn’t ob-
tained through the traditional channels, it wasn’t dis-
coverable through the satellite office’s computer sys-
tem. This left Sylvia with only one option: jail.

So off to jail she went. When Sylvia learned of the
arrest warrant, she decided to turn herself in. On July
18, 2019, Sylvia—a 72-year-old councilwoman—was
booked. She spent a day in jail—handcuffed, on a cold
metal bench, wearing an orange jail shirt, and avoid-
ing using the restroom, which had no doors and no
toilet-paper holders. The entire time she wasn’t al-
lowed to stand up and stretch her legs.
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The next part of the plan was removing her from
office. This time the Conspirators only somewhat suc-
ceeded. It’s true that the DA dismissed the charges,
so Sylvia wasn’t “convicted” of the misdemeanor, and
in turn, she wasn’t “immediately remov([ed] from of-
fice.” But it’s also true that Sylvia is “so traumatized
by the experience that she will never again help or-
ganize a petition or participate in any other public ex-
pression of her political speech [and] will . . . never
again run for any political office.” Although the plan
didn’t go as intended, the Conspirators ended up suc-
ceeding in a more underhanded and permanent way.

B.

Sylvia sued the Conspirators in their individual
capacities and the City of Castle Hills under
42 U.S.C. § 1983 for violating her First Amendment
right as incorporated by the Fourteenth Amendment.
The Conspirators moved to dismiss Sylvia’s claim
based on qualified immunity, while the City moved to
dismiss her claim because she didn’t sufficiently al-
lege a claim under Monell v. New York City Depart-
ment of Social Services, 436 U.S. 658 (1978).

The district court denied both motions to dismiss.
Only the denial of the Conspirators’ motion is rele-
vant here on interlocutory appeal. The court first re-
jected the Conspirators’ principal argument that Syl-
via had to prove the absence of probable cause to
plead a First Amendment retaliatory-arrest claim.
The court did so because under clearly established
law, Sylvia alleged “the existence of objective evidence
that she was arrested when otherwise similarly
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situated individuals not engaged in the same sort of
protected speech had not been.” Because the Con-
spirators didn’t meaningfully contest whether Sylvia
plausibly alleged a violation of her First Amendment
rights, the court concluded that Sylvia’s claim passed
motion-to-dismiss muster.

The Conspirators timely appealed. We have juris-
diction under 28 U.S.C. § 1291. See Mitchell v. For-
syth, 472 U.S. 511, 530 (1985). Review is de novo. Mor-
row v. Meachum, 917 F.3d 870, 874 (5th Cir. 2019).

II.

Qualified immunity includes two inquiries. The
first question is whether the officials violated a con-
stitutional right. Jackson v. Gautreaux, 3 F.4th 182,
186 (5th Cir. 2021). I say yes. The second question is
whether the right at issue was clearly established at
the time of the alleged misconduct. Ibid. On this ques-
tion, I am not so sure. But my esteemed colleagues in
the majority do not address it, so I do not offer a rea-
son to disturb the district court’s judgment.

A.

To allege a First Amendment retaliation claim,
Sylvia must show that: (1) she engaged in a constitu-
tionally protected activity, (2) the officials took a ma-
terial adverse action that caused her to suffer an in-
jury, and (3) there’s a causal connection between the
officials’ retaliatory animus and her subsequent in-
jury. Nieves v. Bartlett, 139 S. Ct. 1715, 1722 (2019);
see also Keenan v. Tejeda, 290 F.3d 252, 258 (5th Cir.
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2002); Novak v. City of Parma, 932 F.3d 421, 427 (6th
Cir. 2019) (Thapar, J.). I address each in turn. I then
(4) address (a) the Conspirators’ remaining counter-
arguments and (b) my esteemed colleagues’ approach.

1.

Sylvia engaged in activity that was protected by
the First Amendment as incorporated by the Four-
teenth Amendment. The First Amendment provides
that “Congress shall make no law . . . abridging the
freedom of speech . . . or the right of the people . . . to
petition the Government for a redress of grievances.”
U.S. CONST. amend. I; see also United Mine Workers
of Am., Dist. 12 v. Ill. State Bar Ass’n, 389 U.S. 217,
222 1.4 (1967) (incorporating the relevant clauses). As
the Conspirators’ counsel rightly admitted at oral ar-
gument, Sylvia alleged a violation of her right to peti-
tion the government.

The right to petition has a rich historical pedigree
that “long antedate[s] the Constitution.” McDonald v.
Smith, 472 U.S. 479, 482 (1985); see also Borough of
Duryea v. Guarnieri, 564 U.S. 379, 395 (2011) (The
right “is of ancient significance in the English law and
the Anglo—American legal tradition.”). In fact, its
roots “run[] from [the] Magna Carta in 1215 through
royal commitments in the Petition of Right of 1628
and the Bill of Right of 1689 to seventeenth- and
eighteenth-century parliamentary guarantees of a
general right to petition.” Gary Lawson & Guy Seid-
man, Downsizing the Right to Petition, 93 Nw. U. L.
REV. 739, 741 (1999) (quotation omitted).
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In 1215, the Magna Carta “confirmed the right of
barons to petition the King.” Borough of Duryea, 564
U.S. at 395. In 1689, the English Declaration of
Rights provided that “[i]t is the Right of the Subjects
to petition the King, and all Commitments and Pros-
ecutions for such Petitioning are Illegal.” 1 Wm. &
Mary, ch. 2, 6 Statutes of the Realm 143; see also
McDonald, 472 U.S. at 482; Borough of Duryea, 564
U.S. at 395-96; 1 WILLIAM BLACKSTONE, COMMEN-
TARIES *139 (“[A]ll commitments and prosecutions for
such petitioning [were] 1llegal.”).

Early American Colonies also provided a right to
petition. See Borough of Duryea, 564 U.S. at 394; Law-
son & Seidman, supra, at 748-50; Stephen A. Hig-
ginson, A Short History of the Right to Petition Gov-
ernment for the Redress of Grievances, 96 YALE L.d.
142, 144-55 (1986). For example, the Stamp Act Con-
gress of 1765 “included a right to petition the King
and Parliament in its Declaration of Rights and
Grievances.” McDonald, 472 U.S. at 482. And the
“first Continental Congress in 1774 recognized the
right to petition.” Lawson & Seidman, supra, at 750.
The “Declarations of Rights enacted by many state
conventions” also had “a right to petition for redress
of grievances.” McDonald, 472 U.S. at 482—-83. And
during the ratification debates, Anti-Federalists “cir-
culated petitions urging delegates not to adopt the
Constitution absent modification by a bill of rights.”
Borough of Duryea, 564 U.S. at 396.2 The significance

2 The Anti-Federalists pointed, in particular, to the Consti-
tution’s omission of a right to petition. See, e.g., Centinel No. 2,
in 2 THE COMPLETE ANTI-FEDERALIST 143, 153 (Herbert J.
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of petitioning continued after the ratification of the
Constitution and the First Amendment. See id. at
396-97.

Given this tradition, it’s unsurprising that the Su-
preme Court has put the right on a pedestal. The
Court has stressed that the right to petition is “one of
the most precious of the liberties safeguarded by the
Bill of Rights.” BE & K Constr. Co. v. NLRB, 536 U.S.
516, 524 (2002) (quotation omitted). It has also said
that the right is “an essential safeguard of freedom.”
Borough of Duryea, 564 U.S. at 395. It even went so
far to say that “[t]he very idea of a government, re-
publican in form, implies a right . . . to petition for a
redress of grievances.” United States v. Cruikshank,
92 U.S. 542, 552 (1875).3 And for good reason: “The

Storing ed., 1981) (arguing that “petitioning or remonstrating to
the federal legislature ought not to be prevented”); Centinel No.
4, in 2 THE COMPLETE ANTI-FEDERALIST, supra, at 164 (“Of what
avail will be a prosperous state of commerce, when the produce
of it will be at the absolute disposal of an arbitrary and un-
checked government, who may levy at pleasure the most oppres-
sive taxes; who may destroy every principle of freedom; who may
even destroy the privilege of complaining.”); Philadelphiensis
No. 5, in 3 THE COMPLETE ANTI-FEDERALIST, supra, at 116-18;
Essay by Samuel, in 4 THE COMPLETE ANTI-FEDERALIST, supra,
at 193 (objecting that there is no “provision made for the people
or States, to petition or remonstrate”). In 1788, the American
people ratified the Constitution without an express protection
for the right to petition; but soon thereafter, they “recognized the
power of the Anti-Federalists’ criticisms and ratified the [First]
Amendment in 1791.” United States v. ERR, LLC, 35 F.4th 405,
410 (5th Cir. 2022).

3 See also Lawson & Seidman, supra, at 742 (“The constitu-
tional guarantee of the right to petition is a guarantee against
legislative interference with a preexisting, predefined right
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right to petition is in some sense the source of other
fundamental rights, for petitions have provided a vi-
tal means for citizens to request recognition of new
rights and to assert existing rights against the sover-
eign.” Borough of Duryea, 564 U.S. at 397.4

It’s thus safe to say that Sylvia engaged in speech
and conduct “high in the hierarchy of First Amend-
ment values.” Lozman v. City of Riviera Beach, 138 S.
Ct. 1945, 1955 (2018).

2.

The Conspirators took a material adverse action
against Sylvia. Retaliation by government officials for
exercising one’s right to petition violates the First
Amendment. See Nieves, 139 S. Ct. at 1722 (“As a gen-
eral matter the First Amendment prohibits govern-
ment officials from subjecting an individual to

whose contours are assumed rather than created by the Consti-
tution.”); Borough of Duryea, 564 U.S. at 403 (Scalia, J., concur-
ring in the judgment in part and dissenting in part) (“The refer-
ence to ‘the right of the people’ indicates that the Petition Clause
was intended to codify a pre-existing individual right, which
means that we must look to historical practice to determine its
scope.”).

4 The right to petition also gave rise to the celebrated Case
of the Seven Bishops, 12 How. St. Tr. 183 (K.B. 1688), where the
jury famously acquitted bishops charged with libel for petition-
ing the government. This led to the Constitution’s Take Care
Clause, which “ruled out the [executive’s] suspending and dis-
pensing powers.” See Texas v. Biden, 20 F.4th 928, 979-82 (5th
Cir. 2021); see also MICHAEL W. MCCONNELL, THE PRESIDENT
WHO WoOULD NOT BE KING: EXECUTIVE POWER UNDER THE CON-
STITUTION 115-19 (2020).
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retaliatory actions for engaging in protected speech.”
(quotation omitted)); Hous. Cmty. Coll. Sys. v. Wilson,
142 S. Ct. 1253, 1259 (2022) (“[A]s a general matter,
the First Amendment prohibits government officials
from subjecting individuals to retaliatory actions af-
ter the fact for having engaged in protected speech.”
(quotation omitted)).

The adverse action here is “easy to identify”: It’s
the “arrest.” Id. at 1260. And that action is a “mate-
rial” violation of Sylvia’s rights. Id. at 1261. Although
“we expect elected representatives to shoulder a de-
gree of criticism about their public service from their
constituents and their peers,” we don’t expect them to
shoulder an arrest and a night in jail for a misde-
meanor as retaliation for exercising their First
Amendment right to petition. Ibid.

3.

Next, the causal connection. Sylvia alleged numer-
ous facts to show that the Conspirators arrested her
for petitioning the government. This is not a case
where we must guess about the Conspirators’ mo-
tives. It’s also not a case where we must rely on the
allegations in the complaint standing alone. Rather,
the face of the arrest affidavit itself lists Sylvia’s view-
points as relevant facts warranting her arrest. For ex-
ample:

e “From her very first [council] meeting in May
of 2019, [Sylvia] has been openly antagonistic
to the city manager, Ryan Rapelye, wanting
desperately to get him fired.”
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e “Part of her plan to oust Mr. Rapelye involved
collecting signatures on several petitions to
that effect.”

e “Gonzalez had personally gone to [a resident’s]
house on May 13, 2019, to get her signature on
one of the petitions under false pretenses, by
misleading her, and by telling her several fab-
rications regarding Ryan Rapelye . ...”

There is no way to understand “Special Detective”
Wright’s affidavit except that he—as a private attor-
ney deputized to act by his fellow Conspirators—
wanted to arrest Sylvia because of her petition.

If there were any doubt on that score, “Special De-
tective” Wright eliminated it with the highly irregular
procedure he used to get Sylvia’s warrant. See supra,
at 15-16. This procedure ensured that the DA
couldn’t stop the arrest and that Sylvia spent the
night in jail for a nonviolent misdemeanor rather
than merely appearing before a judge at a particular
date and time. And the moment the actual prosecu-
tors found out about the shenanigans, they dismissed
the case.

Thus, the Conspirators’ animus plainly caused
Sylvia’s arrest. Sylvia has met her burden of showing
the requisite causal connection.
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Now, the Conspirators’ and my esteemed col-
leagues’ objections. I first (a) reject the Conspirators’
contention that Sylvia relies on vicarious liability to
establish her claim. I then (b) address my colleagues’
conclusion that the presence of probable cause dooms
Sylvia’s claim.

a.

The Conspirators complain that the district court
didn’t consider each of them separately. That is, they
think the court allowed Sylvia to rely on vicarious li-
ability to establish her claim. They’re wrong.

It’s true that Sylvia “must plead that each Govern-
ment-official defendant, through the official’s own in-
dividual actions, has violated the Constitution.” Ash-
croft v. Igbal, 556 U.S. 662, 676 (2009). But she did
just that: She sufficiently connected each defendant
to her claim through her allegations of a conspiracy.

A “conspiracy allegation offers ‘the conceptual
spring’ for holding [one] defendant liable for the ac-
tions of another defendant.” Rudd v. City of Norton
Shores, 977 F.3d 503, 513 (6th Cir. 2020) (quoting
Farrar v. Cain, 756 F.2d 1148, 1151 (5th Cir. 1985)).
“A plaintiff must prove that a single plan existed, that
each alleged coconspirator shared in the general con-
spiratorial objective, and that an overt act was com-
mitted in furtherance of the conspiracy.” Id. at 517
(quotation omitted). “An express agreement need not
exist, and each conspirator need not have known all
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of the details of the illegal plan or all of the partici-
pants involved.” Ibid. (quotation omitted).

Sylvia sufficiently alleged a conspiracy between
Trevino, Siemens, and Wright. First, Sylvia ade-
quately alleged that there was one plan: retaliate
against Sylvia for exercising her right to petition with
the goal of removing her from the city council.

Second, Sylvia adequately alleged that each cocon-
spirator shared in the general conspiratorial objec-
tive. Mayor Trevino nominated Rapelye to be city
manager. Siemens was appointed to his position as
the chief of police by Rapelye. Siemens hired his
trusted friend Wright as a “special detective” to take
over the investigation from Sergeant Turner, even
though Siemens’s own sergeant had no success in his
investigation. Trevino’s interview with Wright made
clear that it was Sylvia’s petition efforts that moti-
vated his filing of the complaint. And Wright’s inclu-
sion of these seemingly irrelevant facts in the warrant
affidavit underscores that Wright shared in the con-
spiratorial objective to retaliate against Sylvia for
spearheading the petition.

Last, Sylvia adequately alleged that one of the
Conspirators took an overt act in furtherance of the
general conspiratorial objective. Obviously, at least
Wright took an affirmative act when he secured an
arrest warrant and ensured that Sylvia spent the
night in jail. But Trevino and Siemens did too.
Trevino took an overt act because he filed the criminal
complaint that started it all and participated in his
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coconspirator’s investigation by giving an interview.
And Siemens deputized Wright in the first place.

In short, Sylvia sufficiently connected each indi-
vidual defendant to this claim through her conspiracy
allegations.

b.

Next, my esteemed colleagues don’t dispute that
Sylvia engaged in protective activity, that the Con-
spirators took a material adverse action, or that
retaliatory animus caused the arrest. Instead, they
conclude that because the parties agree that there
was probable cause for the arrest, Sylvia’s claim fails
under the Supreme Court’s decision in Nieves.

With deepest respect, I am obligated to disagree. I
first (1) explain Nieves. I then (i1) explain the more
relevant precedent, Lozman. 1 last (ii1) explain that
under Nieves or Lozman or both, Sylvia has met her
burden.

1.

It’s well-established that “the language of an opin-
1on 1s not always to be parsed as though we were deal-
ing with the language of a statute.” Brown v. Daven-
port, 142 S. Ct. 1510, 1528 (2022) (quotation omitted);
see also Borden v. United States, 141 S. Ct. 1817, 1833
n.9 (2021). Instead, we must read precedent, includ-
ing Nieves, “fairly and holistically.” Mitchell Law
Firm, LP v. Bessie Jeanne Worthy Revocable Tr., 8
F.4th 417, 421 (5th Cir. 2021); see also United States
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v. Vargas-Soto, 35 F.4th 979, 991 (5th Cir. 2022) (ex-
plaining that “it’s never a fair reading of precedent to
take . .. sentences out of context”).

In Nieves, the Supreme Court announced a two-
part rule. The first part is a general rule: “The pres-
ence of probable cause should generally defeat a First
Amendment retaliatory arrest claim.” 139 S. Ct. at
1726 (emphasis added). The second part is a “narrow
qualification”: Probable cause will not defeat a retali-
atory-arrest claim in “circumstances where officers
have probable cause to make arrests, but typically
exercise their discretion not to do so.” Id. at 1727. To
avail herself of the second part of this rule, the plain-
tiff can “present[] objective evidence that [s]he was
arrested when otherwise similarly situated individu-
als not engaged in the same sort of protected speech
had not been.” Ibid. This is an “objective inquiry.”
Ibid.

My learned colleagues hold that the “most reason-
able reading of this language is that some compara-
tive evidence is required to invoke” the second part of
Nieves’s rule. Ante, at 8. That is, my colleagues hold
that probable cause will defeat a retaliatory-arrest
claim (INieves part one) unless the retaliatory-arrest
plaintiff can produce comparative evidence showing
that officers generally do not arrest people for the un-
derlying crime (Nieves part two).

In my view, and again with deepest respect, such
comparative evidence is not required. Nieves simply
requires objective evidence. And evidence is “[s]Jome-
thing (including testimony, documents, and tangible
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objects) that tends to prove or disprove the existence
of an alleged fact.” Evidence, BLACK'S LAW DICTION-
ARY (11th ed. 2019). So the retaliatory-arrest plaintiff
need only provide (objective) evidence that supports
the required proposition by tending to connect the of-
ficers’ animus to the plaintiff’s arrest. Such evidence
could be comparative. But as far as I can tell, nothing
in Nieves requires it to be so.

Context confirms that straightforward reading.
The second part of the Nieves rule identifies circum-
stances “where officers have probable cause to make
arrests, but typically exercise their discretion not to
do s0.” 139 S. Ct. at 1727. In those circumstances,
“probable cause does little to prove or disprove the
causal connection between animus and injury.” Ibid.
The Nieves majority gave a prototypical example of a
circumstance that should meet the second part: jay-
walking. As the Court explained:

For example, at many intersections, jay-
walking is endemic but rarely results in
arrest. If an individual who has been vo-
cally complaining about police conduct is
arrested for jaywalking at such an inter-
section, it would seem insufficiently pro-
tective of First Amendment rights to dis-
miss the individual’s retaliatory arrest
claim on the ground that there was un-
doubted probable cause for the arrest. In
such a case, . . . probable cause does little
to prove or disprove the causal connec-
tion between animus and injury . . ..
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Ibid. It’s not clear that there will always (or ever) be
available comparative evidence of jaywalkers that
weren’t arrested. Rather, the retaliatory-arrest- jay-
walking plaintiff always (or almost always) must ap-
peal to the commonsense proposition that jaywalking
happens all the time, and jaywalking arrests happen
virtually never (or never). Yet under today’s opinion,
I am afraid the very jaywalking plaintiff invoked by
the Supreme Court to illustrate part two of the Nieves
rule would lose for lack of nonexistent comparative
evidence.

I'm also not sure what to make of the separate
writings in Nieves. Contra ante, at 8-9. The Nieves
Court gave us five different opinions to explain its
holding. It’s true that Justice Sotomayor (writing only
for herself) said the Nieves majority “arbitrarily fet-
ishizes one specific type of motive evidence—treat-
ment of comparators—at the expense of other modes
of proof.” 139 S. Ct. at 1739 (dissenting op.). But Jus-
tice Gorsuch (also writing only for himself) concurred
by emphasizing that “I do not understand the major-
ity as going that far.” Id. at 1734 (concurring op.). And
the Nieves majority said nary a word about either as-
sertion. Nor did any of this actually matter in Nieves
because the case did not implicate comparative evi-
dence in any event. So I think the absolute most that
can be said about the Court’s holding i1s that (1) the
presence of probable cause is not a bar to retaliatory-
arrest claims, so long as (2) the plaintiff produces ob-
jective evidence of retaliatory animus.
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But the more fundamental problem is that it’s not
even clear to me Nieves 1s the most relevant precedent
here. Recall that Nieves creates a two- part rule: a
general rule that probable cause defeats retaliatory-
arrest claims (part one), and an exception for circum-
stances where officers generally exercise discretion
not to arrest (part two). The Nieves Court framed the
entirety of that two-part rule to accommodate the ne-
cessities of split-second decisions to arrest. See id. at
1724 (pointing to the need for “split-second judg-
ments” (quotation omitted)); see also id. at 1725 (“Po-
lice officers conduct approximately 29,000 arrests
every day—a dangerous task that requires making
quick decisions in circumstances that are tense, un-
certain, and rapidly evolving.” (quotation omitted)).
And Nieves itself involved precisely such a split-sec-
ond warrantless arrest. See id. at 1720-21 (describing
the incident, which involved a drunk and combative
partygoer who did not immediately comply with police
orders and almost got tased). It’s unclear to me why
we should apply a rule designed for split-second war-
rantless arrests to a deliberative, premediated,
weeks-long conspiracy.5

5 It’s true that Nieves expressly framed only the first part of
its rule—that probable cause generally defeats retaliatory-arrest
claims—to accommodate split-second decisions. But it’s also ir-
relevant. That’s because if the general rule does not apply to de-
liberative, intentional, and premediated conspiracies to punish
people for protected First Amendment activity, then surely the
exception to that general rule (Nieves part two) also does not ap-
ply to such deliberative, intentional, and premeditated conspir-
acies.
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In short, Nieves designed a rule to reflect “the fact
that protected speech [or conduct] is often a legitimate
consideration when deciding whether to make an ar-
rest” and the fact that “it is particularly difficult to
determine whether the adverse government action
was caused by the officer’s malice or the plaintiff’s po-
tentially criminal conduct.” Id. at 1724. In this case,
1t’s plainly impossible that Sylvia’s speech and peti-
tioning activity was a “legitimate consideration” in
the Conspirators’ efforts to jail her. And there’s zero
difficulty or complexity in figuring out whether it was
animus or her purportedly criminal conduct that
caused her arrest. It was plainly the former; if it were
even conceivably the latter, the Conspirators would
not have needed a faux detective, would not have
needed to circumvent the DA’s office, and would not
have had their charges dismissed the moment a real
law-enforcement official found out about them. It’s
therefore unclear to me what purchase Nieves has
here.

11.

Rather, the more relevant rule appears to come
from Lozman. That case involved materially identical
facts to ours. There, Fane Lozman was “an outspoken
critic” of the City of Riviera Beach, who “often spoke
during the public-comment period at city council
meetings,” “criticized” public officials, and even sued
the City. 138 S. Ct. at 1949. During “a closed-door ses-
sion,” the City’s council “formed an official plan to in-
timidate him” and executed the plan at the next pub-
lic meeting. During the public-comment period,
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Lozman “stepped up to the podium to give remarks,”
but early into his remarks, a councilmember “inter-
rupted Lozman” and “direct[ed] him to stop” talking.
Ibid. Lozman, however, continued, so the coun-
cilmember “called for the assistance of the police of-
ficer in attendance.” Ibid. After Lozman refused to
leave the podium, the councilmember ordered the of-
ficer to arrest him. Id. at 1949-50. And the officer did.
Id. at 1950.

Lozman sued the City under § 1983 for violating
his First Amendment rights. Although Lozman “con-
cede[d] that there was probable cause for the arrest,”
the Supreme Court concluded that the existence of
probable cause itself didn’t doom his claim. Id. at
1951. In reaching that conclusion, the Court high-
lighted four characteristics. First, the Court noted
that Lozman didn’t “sue the officer who made the ar-
rest.” Id. at 1954. Second, the Court highlighted that
Lozman alleged “more governmental action than
simply an arrest” because there was “a premeditated
plan to intimate him.” Ibid. This mattered because an
“official retaliatory policy is a particularly troubling
and potent form of retaliation, for a policy can be long
term and pervasive, unlike an ad hoc, on-the-spot de-
cision by an individual officer.” Ibid. Third, the Court
emphasized that the “retaliation [was] for prior, pro-
tected speech bearing little relation to the criminal of-
fense for which the arrest is made.” Ibid. Finally, the
Court stressed that the retaliation was for Lozman
exercising his right to petition, which is “high in the
hierarchy of First Amendment values.” Id. at 1954—
55. Because of these four characteristics, the Court
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determined that “Lozman’s claim [wa]s far afield from
the typical retaliatory arrest claim” and “the [causa-
tion] difficulties that might arise [in] the mine run of

arrests made by police officers” weren’t present.
Id. at 1954.

Each of those characteristics is present (at least in
part) here. First, Sylvia didn’t sue an officer who
made the arrest. To be sure, Wright obtained the ar-
rest warrant. But he didn’t find Sylvia and arrest her;
that i1s, he didn’t actually execute the warrant. Ra-
ther, another official executed the warrant when Syl-
via turned herself in. And Sylvia didn’t sue that offi-
cial. Second, the Conspirators “formed a premeditated
plan” to retaliate against Sylvia for engaging in pro-
tected activity. Ibid. Third, the protected activity
wasn’t a legitimate consideration for the arrest.
Indeed, the arrest bore “little [relevant] relation to the
criminal offense for which the arrest i1s made.” Ibid.;
cf. Nieves, 139 S. Ct. at 1723-24 (“The causal inquiry
1s complex because protected speech is often a wholly
legitimate consideration for officers when deciding
whether to make an arrest.” (emphasis added) (quo-
tation omitted)). Sylvia’s spearheading of the petition
was irrelevant to the elements of the criminal offense
and the reasons provided in the affidavit to get the
arrest warrant. In fact, her involvement cut directly
against it. After all, why would Sylvia intentionally
conceal the very petition she championed? Last, the
right violated here is also the right to petition. See
Lozman, 138 S. Ct. at 1954-55.
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In the end, the only relevant difference between
Lozman and this case 1s that Sylvia’s claim is against
the Conspirators, while Lozman brought a Monell
claim against the City itself. My esteemed colleagues
find this difference dispositive. See ante, at 10 (“Loz-
man’s holding was clearly limited to Monell claims.”).6
It’s true that Lozman involves a Monell claim and
that Nieves wrote that the Lozman Court “limited [its]
holding to arrests that result from official policies of
retaliation.” 139 S. Ct. at 1722. But as the Nieves
Court acknowledged, the Monell claim mattered be-
cause it showed that Lozman involved “facts [that]
were far afield from the typical retaliatory arrest
claim,” while Nieves involved a “more representative
case.” Ibid. (quotation omitted). So even though Loz-
man’s holding is limited, the opinion’s teachings are
still 1instructive—especially when understanding
Nieves.

111.

Under Nieves or Lozman or both, Sylvia has met
her burden. She alleges that “a review of the misde-
meanor and felony data from Bexar County over the
past decade makes it clear that the misdemeanor
tampering statute has never been used in Bexar
County to criminally charge someone for trying to

6 They also cite two of our sister circuits. But neither Novak
v. City of Parma, 932 F.3d 421 (6th Cir. 2019), nor DeMartini v.
Town of Gulf Stream, 942 F.3d 1277 (11th Cir. 2019), involved a
conspiracy. So they had no occasion to consider whether Lozman
is instructive for claims against individual defendants based on
conspiracy.



59a
Appendix B

steal a nonbinding or expressive document.” More
specifically, she alleges that most indictments under
the statute involved fake government IDs, such as
driver’s licenses, social security numbers, and green
cards. As my esteemed colleagues recognize, “the evi-
dence [Sylvia] offers is that virtually everyone prose-
cuted under [the Texas statute] was prosecuted for
conduct different from hers.” Ante, at 8. In these cir-
cumstances, that is enough to satisfy the second part
of the Nieves rule and to hold that probable cause does
nothing to defeat Sylvia’s retaliatory-arrest claim.

First, Sylvia’s evidence is obviously objective. She
did a comprehensive “review of misdemeanor and fel-
ony data from Bexar County over the past decade.”
And she doesn’t rely on “the statements and motiva-
tions of the particular [officials].” Nieves, 139 S. Ct. at
17217.

Second, Sylvia’s evidence supports the proposition
that Nieves requires: She “was arrested when other-
wise similarly situated individuals not engaged in the
same sort of protected speech [or conduct] had not
been.” Ibid. Evidence that an arrest has never hap-
pened before (i.e., a negative assertion) can support
the proposition that there are instances where simi-
larly situated individuals not engaged in the same
protected activity hadn’t been arrested (i.e., a positive
inference). See Negative Evidence, BLACK'S LAW Dic-
TIONARY (11th ed. 2019) (“Evidence suggesting that
an alleged fact does not exist, such as a witness’s tes-
tifying that he or she did not see an event occur. . . .”).
Context determines whether a negative assertion
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amounts to positive evidence. See ibid. (explaining
that “a negative assertion will sometimes be consid-
ered positive evidence”).”

Here, common sense dictates that Sylvia’s nega-
tive assertion amounts to direct evidence that simi-
larly situated individuals not engaged in the same
sort of protected activity had not been arrested. See
Lund v. City of Rockford, 956 F.3d 938, 945 (7th Cir.
2020) (“We must consider each set of facts as it comes
to us, and in assessing whether the facts supply objec-
tive proof of retaliatory treatment, . . . common sense
must prevail.”). After all, government employees rou-
tinely—with intent and without it—take stacks of pa-
pers before, during, and after meetings. Under the
Conspirators’ interpretation of Texas Penal Code
§ 37.10(a)(3), there should be dozens if not hundreds
of arrests of officeholders and staffers during every
single legislative biennium—to say nothing of the
hundreds if not thousands of arrests during the more-
frequent local-government meetings across the State.

7 It’s of course true that comparative evidence can be better
evidence than the negative assertions Sylvia provides because it
more directly supports the point. See Negative Evidence, BLACK’S
LAW DICTIONARY (11th ed. 2019) (“Negative evidence is generally
regarded as weaker than positive evidence because a positive as-
sertion that a witness saw an event is a stronger statement than
an assertion that a witness did not see it.”). But this doesn’t
mean that Sylvia’s evidence doesn’t support the required propo-
sition that other similarly situated individuals not engaged in
the same sort of protected activity hadn’t been arrested. Simply
put, just because Sylvia’s evidence requires an inference doesn’t
mean it isn’t evidence sufficient to meet Nieves. Our system ac-
cepts circumstantial evidence all the time.
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On the record before us, however, there has been only
one: Sylvia’s.

In short, Sylvia properly alleged that the Con-
spirators jailed her for petitioning the government.
Nieves is no barrier to her retaliatory-arrest claim.
She has therefore pleaded a constitutional violation
and satisfied the first prong of the qualified-immunity
inquiry.

B.

The second prong is whether the Conspirators vio-
lated Sylvia’s clearly established rights. This question
1s admittedly harder. You might reasonably think
that if the First Amendment clearly establishes any-
thing, it’s that the government cannot arrest a citizen
for her petition. That’s obviously been true since at
least the English Declaration of Rights in 1689. See 1
Wm. & Mary, ch. 2, 6 Statutes of the Realm 143 (“It
1s the Right of the Subjects to petition the King, and
all Commitments and Prosecutions for such Petition-
ing are Illegal.”); see also Declaration and Resolves of
the First Continental Congress Resolution 8
(Oct. 14, 1774) (“That they have a right peaceably to
assemble, consider of their grievances, and petition
the king; and that all prosecutions, prohibitory proc-
lamations, and commitments for the same, are ille-

gal.”).

On the other hand, in Reichle v. Howards, 566 U.S.
658 (2012), the Court held that we cannot define the
right against retaliatory arrests “as a broad general
proposition.” Id. at 665 (quotation omitted). Rather,
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“the right in question is not the general right to be
free from retaliation for one’s speech, but the more
specific right to be free from a retaliatory arrest that
1s otherwise supported by probable cause. This Court
has never held that there is such a right.” Ibid. So
Reichle might lead you to think that Sylvia cannot
surmount the clearly-established-law prong.

On yet another hand, however, Reichle (like
Nieves) involved a split-second decision to arrest an
unruly person in a public place. See id. at 661
(describing the incident, in which Howards assaulted
the Vice President, lied about it, and was arrested).
Neither Reichle nor Nieves 1nvolved secret,
deliberative, and intentional conspiracies to jail an el-
derly woman for petitioning the government. And it’s
not at all clear that we should apply the same
qualified-immunity inquiries for First Amendment
cases, Fourth Amendment cases, split-second-
decisionmaking cases, and deliberative-conspiracy
cases. See, e.g., Hoggard v. Rhodes, 141 S. Ct. 2421,
2421 (2021) (statement of Thomas, J., respecting the
denial of certiorari) (criticizing the “one-size-fits-all
doctrine”). As Justice Thomas has observed, “why
should [speech-suppressing] officers, who have time
to make calculated choices about enacting or
enforcing unconstitutional policies, receive the same
protection as a police officer who makes a split-second
decision to use force in a dangerous setting? We have
never offered a satisfactory explanation to this
question.” Id. at 2422; see also Andrew S. Oldham,
Official Immunity at the Founding, 46 HARV. J.L. &
PUB. PoLY --- (forthcoming) (manuscript at 26-27),
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https://ssrn.com/abstract=3824983. That further sug-
gests that the Conspirators here should not get the
same qualified-immunity benefits that cops on the
beat might get.

And in any event, Reichle was not the Court’s last
word on the topic. In Lozman, the Court supplied the
holding that Reichle said was theretofore missing—
namely, it held that retaliatory-arrest plaintiffs can
prevail even when their arrests are supported by
probable cause. 138 S. Ct at 1955. Moreover, as noted
above, Lozman and our case involve materially iden-
tical facts. And the Supreme Court decided Lozman in
2018—the year before the Conspirators jailed Sylvia
for petitioning the government. So that might lead
you to think that the Conspirators were given every
conceivable form of fair notice—in a string of author-
ity from 1689 to 2018—that their conduct was fla-
grantly violative of the First Amendment.
See Brosseau v. Haugen, 543 U.S. 194, 198 (2004) (per
curiam) (Qualified immunity’s “focus is on whether
the officer had fair notice that her conduct was
unlawful.”).8 Whatever the right answer to this

8 The timing of Nieves does nothing to help the Conspirators.
The Court decided that case before Sylvia’s arrest, and hence the
Conspirators were on notice that probable cause would not nec-
essarily defeat a retaliatory-arrest claim. See 139 S. Ct. at
1727-28 (so holding); Pearson v. Callahan, 555 U.S. 223, 232
(2009) (“[TThe court must decide whether the right at issue was
‘clearly established’ at the time of defendant’s alleged miscon-
duct.” (emphasis added)). It’s no answer to say, as the Conspira-
tors do, that they started conspiring to retaliate against Sylvia
before Nieves was decided. Only the “plainly incompetent” would
hatch a retaliatory plan before that decision and stick to it
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question might be, my distinguished colleagues in the
majority have no occasion to reach it. See ante, at 5—
11 (resolving the case on prong one of the qualified-
Immunity inquiry). So I see little use in saying more
about it.

With deepest respect, I dissent.

afterwards. Ashcroft v. al-Kidd, 563 U.S. 731, 743 (2011) (quota-
tion omitted).
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

SYLVIA GONZALEZ, § No. 5:20-CV-1151-DAE
Plaintiff,

V.

CITY OF CASTLE
HILLS, TEXAS;

EDWARD TREVINO, II, §
Mayor of Castle Hills; §
JOHN SIEMENS, Chief §
of the Castle Hills Police §

LoD O LON LON LON LN LoD

Department; and §
ALEXANDER WRIGHT; §
§

Defendants. §

ORDER DENYING MOTION TO DISMISS

Before the Court is Defendants’ Motion to Dismiss
Pursuant to Rule (12)(b)(6) that was filed on October
12, 2020. (Dkt. # 13.) Sylvia Gonzalez (“Plaintiff”)
filed a response on October 26, 2020. (Dkt. # 17.) De-
fendants then filed a reply on October 28, 2020. (Dkt.
# 18.) Pursuant to Local Rule CV-7(h), the Court finds
this matter suitable for disposition without a hearing.
After careful consideration of the memoranda filed in
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support of and against the motion, the Court—for the
reasons that follow—DENIES the motion.

FACTUAL BACKGROUND

This case concerns the alleged retaliatory arrest of
Sylvia Gonzalez, a former councilmember of the City
of Castle Hills. The City of Castle Hills (“City”) is lo-
cated in Bexar County, Texas and its governing body
consists of a mayor and five aldermen, commonly re-
ferred to as councilmembers. (Dkt. # 1.) The City has
adopted the city-manager form of government and
delegated extensive authority to its city manager.

dd.)

On May 4, 2019, Plaintiff was elected as the first
Hispanic councilwoman in Castle Hills history. (Id.)
Ten days later, she was sworn in as a councilmember
by Bexar County Sheriff Javier Salazar. (Id.) City At-
torney Schnall was allegedly present at the ceremony
and did not object to any part of the swearing-in. (Id.)

Plaintiff organized a nonbinding citizens’ petition
advocating for the removal of city manager Ryan
Rapelye. (Dkt. # 17.) According to Plaintiff, the peti-
tion had no legal force—it was designed to merely ex-
press citizens’ discontent with Rapelye’s performance.
(Dkt. # 1.) The petition proposed that the city council
replace Rapelye with Diane Pfeil, who previously
served as city manager. (Id.) On May 21, 2019, the day
of Plaintiff’s first council meeting, a resident submit-
ted the petition to the city council. (Id.) The council
argued over Rapelye’s job performance for two days,
and during the two-day meeting, Plaintiff sat next to
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Mayor Trevino. (Id.) Plaintiff claims that when the
meeting ended, she stood up and walked away from
her seat to speak with other councilmembers. (Id.)
When she returned to gather her belongings, Mayor
Trevino asked about the location of the petition. (Id.)
Plaintiff allegedly found the petition in her binder and
handed it to him. (Id.) Plaintiff argues that she did
not intentionally place the petition in her binder and
the petition never left the council table. (Id.)

Plaintiff argues that in retaliation for the nonbind-
ing petition and her criticism of certain city officials,
Defendants planned a scheme to retaliate against her.
According to Plaintiff, Mayor Trevino tasked Police
Chief Siemens with investigating and charging her
for a criminal offense. (Id.) Siemens assigned a full-
time police officer to investigate Plaintiff and her pe-
tition. (Id.) According to Plaintiff, when the officer did
not find anything, Siemens then hired Special Detec-
tive Wright (“Wright”). (Id.) Plaintiff states that
Wright is not a police officer but is rather a full-time
attorney in private practice with a police commission
maintained by the City of Castle Hills. (Id.) After a
month-long investigation, Wright brought one misde-
meanor charge against Plaintiff for tampering with a
government record for allegedly attempting to steal
the petition. (Dkt. # 1); see Tex. Penal Code
§ 37.10(a)(3), (c)(1). Plaintiff contends that this charge
“has never been brought against someone for even re-
motely similar conduct, and certainly not against
someone for stealing their own petition.” (Dkt. # 17.)



68a
Appendix C

Instead of issuing a summons for the nonviolent
misdemeanor, Wright obtained a warrant to arrest
the 72-year-old, which ensured that she would spend
time in jail rather than remaining free and appearing
before a judge.l (Id.) Defendants also bypassed the
Bexar County District Attorney’s Office, who upon
later review, dismissed the charges. (Id.)

According to Plaintiff, this was not the first time
that Defendants had attempted to retaliate against
her. Plaintiff claims that on July 9, 2019, before her
arrest, Defendants used a made-up technicality re-
lated to the manner in which she was sworn in to at-
tempt to strip her of her council seat. (Id.) Plaintiff
was sworn in by a sheriff, but Defendants alleged that
because he was not “engaged in the performance of his
duties,” she was sworn in improperly.2 (Id.) City At-
torney Schnall told her that she could not be re-sworn
in because more than 30 days had elapsed since Plain-
tiff’s election. (Dkt. # 1.) For that reason, she would be
replaced by Amy McLin, who Plaintiff beat in her elec-

tion. (Id.)

After the city attorney prevented the council from
voting on Plaintiff’s removal, Plaintiff filed suit and a
judge issued a temporary restraining order on July
17, 2019 enjoining Defendants from moving forward
with her removal. (Id.) Having failed to remove

1 When Plaintiff heard about the warrant, she turned herself
in on July 18, 2019. (Dkt. # 1.)

2 Plaintiff points out that this same technicality could have
been used against Mayor Trevino, who was sworn in on the same
day as Plaintiff. (Dkt. # 17); see Tex. Gov’t Code § 602.002(17).
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Gonzalez, six Castle Hills residents—allegedly all
closely allied with Mayor Trevino—filed a lawsuit in
the name of the state of Texas to remove Gonzalez
from office for incompetence and official misconduct.
(Id.) After the District Attorney moved to dismiss the
action, the district court judge dismissed the case and
denied the motion for a new trial. (Dkt. # 1.) The six
residents appealed the ruling and as of the date that
Plaintiff filed her complaint in this case, the appeal
was still pending. (Id.) According to Plaintiff, her at-
torneys reached out to opposing counsel to release her
from the lawsuit. (Id.) However, opposing counsel con-
ditioned release on Plaintiff signing an affidavit stat-
ing that she would never run for city council again.

dd.)

Plaintiff filed her complaint on September 29,
2020, bringing a § 1983 claim against Defendants
Mayor Trevino, Police Chief Siemens, and Detective
Wright (collectively, “Individual Defendants”) for vio-
lating her First and Fourteenth Amendment rights.
(Id.) She also brings a municipal liability claim pur-
suant to § 1983 against Defendant City of Castle Hills
for violating her First and Fourteenth Amendment
rights. (Id.); see Monell v. Dep’t of Soc. Servs., 436
U.S. 658 (1978). The matter before the Court 1s De-
fendants’ Motion to Dismiss Pursuant to Rule
12(b)(6). (Dkt. # 13.)

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) author-
1zes dismissal of a complaint for “failure to state a
claim upon which relief can be granted.” To survive a
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Rule 12(b)(6) motion to dismiss, a plaintiff must plead
“enough facts to state a claim to relief that is plausible
on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544,
570 (2007). “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court
to draw the reasonable inference that the defendant
1s liable for the misconduct alleged.” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009). In analyzing whether to
grant a 12(b)(6) motion, a court accepts as true “all
well pleaded facts” and views those facts “in the light
most favorable to the plaintiff.” United States ex rel.
Vavra v. Kellogg Brown & Root, Inc., 727 F.3d 343,
346 (5th Cir. 2013) (citation omitted). A court need not
“accept as true a legal conclusion couched as a factual
allegation.” Igbal, 556 U.S. at 678.

DISCUSSION

In their motion to dismiss, Defendants request
that the Court take judicial notice of the warrant that
was issued for Plaintiff’s arrest. (See Dkt. # 13.) Be-
cause Plaintiff alleges that Defendants violated her
constitutional rights by arresting her in retaliation
for the nonbinding petition that she organized, the ex-
istence or nonexistence of probable cause is crucial
when analyzing Plaintiff’s claims. Federal Rule of Ev-
1dence 201 permits a district court to take judicial no-
tice of a “fact that is not subject to reasonable dispute
because it (1) i1s generally known within the trial
court’s territorial jurisdiction; or (2) can be accurately
and readily determined from sources whose accuracy
cannot reasonably be questioned.” Fed. R. Ewvid.
201(b). A district court may take judicial notice of a
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fact at the motion to dismiss stage. Basic Cap. Mgmt.,
Inc. v. Dynex Cap., Inc., 976 F.3d 585, 589 (5th Cir.
2020). In fact, “it i1s clearly proper in deciding a
12(b)(6) motion to take judicial notice of matters of
public record.” Norris v. Hearst Trust, 500 F.3d 454,
461 n.9 (5th Cir. 2007). Because the warrant is a pub-
lic record and bears the signature of the state court
judge, the Court takes judicial notice of the warrant
in considering the motion. See Dent v. Methodist
Health Sys., No. 3:20-CV-00124-S, 2021 WL 75768, at
*2 (N.D. Tex. Jan. 8, 2021) (taking judicial notice of a
warrant attached to defendant’s motion to dismiss
plaintiff’'s § 1983 claim alleging false arrest).

Defendants raise several arguments in support of
their motion to dismiss Plaintiff’s claims. The Court
will address their arguments in turn.

I. Independent Intermediary Doctrine and Probable
Cause

Defendants maintain that Plaintiff’s claims
should be dismissed under the independent interme-
diary doctrine. (Dkt.# 13.) The warrant for Plaintiff’s
arrest was approved by a state court judge, who deter-
mined that there was probable cause for Plaintiff’s ar-
rest. (Id.) Because Plaintiff has not pled or proved the
absence of probable cause, Defendants insist that
Plaintiff’s claims are barred. (Id.)

In response, Plaintiff argues that the independent
intermediary doctrine does not apply because she did
not bring her claims under the Fourth Amendment.
(Dkt. # 17.) With respect to her municipal liability
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claim, she also contends that under Lozman v. City of
Riviera Beach, 138 S. Ct. 1945 (2018), Monell liability
can exist when its leadership punishes an individual
in retaliation for her speech, even if the city can find
probable cause for an infraction. (Dkt. # 17.) With re-
spect to her claim against the Individual Defendants,
Plaintiff argues that Nieves v. Bartlett, 139 S. Ct.
1715 (2019) does not apply. (Id.) Instead, she contends
that she only needs to meet the standard announced
in Mt. Healthy City School District Board of Educa-
tion v. Doyle, 429 U.S. 274 (1977), and she has done
so here. (Id.) In their reply, Defendants maintain that
the independent intermediary doctrine applies in
First Amendment cases. (Dkt. # 18.) They also con-
tend that neither Lozman nor Mount Healthy sup-
ports Plaintiff’s arguments. (Id.)

“It 1s well settled that if facts supporting an arrest
are placed before an independent intermediary such
as a magistrate or grand jury, the intermediary’s de-
cision breaks the chain of causation for false arrest,
insulating the initiating party.” Deville v. Marcantel,
567 F.3d 156, 170 (5th Cir. 2009) (quoting Taylor v.
Gregg, 36 F.3d 453, 456 (5th Cir. 1994)). “[T]he initi-
ating party may be liable for false arrest if the plain-
tiff shows that ‘the deliberations of that intermediary
were in some way tainted by the actions of the defend-
ant.” Id. (quoting Hand v. Gary, 838 F.2d 1420, 1428
(5th Cir. 1988)). But, “because the intermediary’s de-
liberations protect even officers with malicious in-
tent,” a plaintiff must show that the official’s mali-
cious motive led the official to withhold relevant in-
formation or otherwise misdirect the independent
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intermediary by omission or commission. Buehler v.
City of Austin/Austin Police Dep'’t., 824 F.3d 548, 555
(5th Cir. 2016); Buehler v. Dear, No. 1:17-CV-724-
DAE, 2020 WL 5793008, at *6 (W.D. Tex. Mar. 27,
2020).

Although Defendants have correctly pointed out
that the Fifth Circuit has held that the independent
intermediary doctrine applies in First Amendment
cases,3 those cases predate two leading Supreme
Court cases, Lozman and Nieves, which are particu-
larly instructive here because they both concern when
plaintiffs must make a no-probable-cause showing in
support of a First Amendment retaliatory arrest
claim. The Court will first consider Plaintiff’s munic-
ipal liability claim before addressing her claim
against the Individual Defendants.

A. Municipal liability claim

The U.S. Supreme Court has held that the exist-
ence of probable cause does not bar all First Amend-
ment retaliatory arrest claims brought against a

3 See Curtis v. Sowell, 761 F. App’x 302, 205 (5th Cir. 2019)
(holding that the district court did not err in dismissing the
plaintiff’'s First Amendment claim because “probable cause was
independently established by [a] grand jury”); Buehler v. City of
Austin/Austin Police Dep’t, 824 F.3d 548, 554 (5th Cir. 2016);
Russell v. Altom, 546 F. App’x 432, 436—37 (5th Cir. 2013). Alt-
hough Curtis does not predate Lozman, the Fifth Circuit noted
in a footnote that Lozman did not apply because the plaintiff did
not allege that the defendant prosecuted him as part of an “offi-
cial retaliatory policy” to silence him. Curtis, 761 F. App’x at
305 n.1.
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municipality. In Lozman, the plaintiff frequently crit-
icized a municipal development project and opposed
what he perceived as improper conduct by various city
officials. 138 S. Ct. at 1950. The plaintiff, Lozman,
participated in the public-comment session of the city
council meetings more than 200 times and he filed a
lawsuit alleging that the city council violated Flor-
ida’s open-meetings laws. Id. At one council meeting,
he stood at the podium and began speaking about ar-
rests of former officials. Id. One councilmember told
him to stop talking, and a police officer approached
Lozman and asked him to leave the podium. Id. When
he refused, Lozman was arrested and charged with
disorderly conduct and resisting arrest without vio-
lence. Id. at 1949-50. The State’s attorney later deter-
mined that there was probable cause to arrest Loz-
man for the offenses but decided to dismiss the
charges. Id. at 1950. Lozman filed a lawsuit against
the City for its alleged retaliatory actions, and after a
19-day trial, the jury returned a verdict for the City
on all claims. Id. When the case reached the U.S. Su-
preme Court, the plaintiff challenged only the City’s
alleged retaliatory arrest. Id.

The Supreme Court held that the existence of
probable cause does not bar all First Amendment re-
taliatory arrest claims brought against a municipal-
ity. Id. at 1955. The fact that the plaintiff had to prove
the existence and enforcement of an official policy mo-
tivated by retaliation separated his claim from the
typical retaliatory arrest claim. Id. at 1954. The Court
explained,
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An official retaliatory policy is a particu-
larly troubling and potent form of retali-
ation, for a policy can be long term and
pervasive, unlike an ad hoc, on-the-spot
decision by an individual officer. An offi-
cial policy also can be difficult to dis-
lodge. A citizen who suffers retaliation by
an individual officer can seek to have the
officer disciplined or removed from ser-
vice, but there may be little practical re-
course when the government itself or-
chestrates the retaliation.

Id. Further, the causation problem in retaliatory ar-
rest cases “is not of the same difficulty where, as is
alleged here, the official policy is retaliation for prior,
protected speech bearing little relation to the criminal
offense for which the arrest is made.” Id. Finally, the
Supreme Court noted that the “right to petition ‘[i]s
one of the most precious of the liberties safeguarded
by the Bill of Rights.” Id. (quoting BE & K. Constr.
Co. v. NLRB, 536 U.S. 516, 524 (2002)). Because Loz-
man alleged that the City deprived him of the right to
petition by retaliating against him for his lawsuit and
criticisms of public officials, Lozman’s speech was
“high in the hierarchy of First Amendment values.”
Id.

The Court finds that Lozman controls here. First,
Plaintiff alleges the existence of a retaliatory policy,*

4 For example, Plaintiff alleges “Castle Hills adopted and en-
forced an official policy or custom to retaliate against Sylvia for
her First Amendment activities, namely the expression of her
political thought through a nonbinding citizens’ petition urging
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just as the plaintiff alleged in Lozman. (See Dkt. # 1.)
Second, like Lozman, this is not an ordinary retalia-
tory arrest claim—here, Plaintiff alleges that Defend-
ants tried many times to strip her of her council seat.
(See 1d.) For example, according to Plaintiff, Defend-
ants attempted to strip her of her council seat pursu-
ant to a swearing-in technicality, a lawsuit brought
by residents who are allegedly closely allied with De-
fendants, and an arrest. (See id.) And even then, the
nonviolent misdemeanor offense was brought because
she allegedly stole her own petition. (See id.) Thus,
the connection between the alleged animus and injury
will not be “weakened . . . by [an official’s] legitimate
consideration of speech.” Lozman, 138 S. Ct. at 1954
(quoting Reichle v. Howards, 566 U.S. 658, 668
(2012)). Finally, because the “right to petition [i]s one
of the most precious of the liberties safeguarded by
the Bill of Rights,” Plaintiff’s speech is “high in the
hierarchy of First Amendment values.” Id. “For these
reasons, [Gonzalez] need not prove the absence of
probable cause to maintain a claim of retaliatory ar-
rest against the City.”5 Id. at 1955.

the firing of city manager Rapelye.” (Dkt. # 1.) Plaintiff further
alleges “[t]his scheme was a part of an official policy or custom
that was deliberate, long-term, and pervasive, unlike on-the-spot
decisions to arrest, sometimes made by individual officers in
split-second situations.” (Id.)

5 Although the Supreme Court noted that cases like Lozman
“will require objective evidence of a policy motivated by retalia-
tion to survive summary judgment,” this is a motion to dismiss
and Plaintiff has satisfied her pleading requirements under Rule
8. Lozman v. City of Riviera Beach, 138 S. Ct. 1945, 1954 (2018).
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The Court recognizes that Lozman involved an
atypical retaliatory arrest claim. Id. at 1954 (charac-
terizing claims such as the one in Lozman as a
“unique class of retaliatory arrest claims” and stating
that “Lozman’s claim is far afield from the typical re-
taliatory arrest claim”). The Supreme Court stated
that “[o]n facts like these, Mt. Healthy provides the
correct standard for assessing a retaliatory arrest
claim” and “[t]he Court need not, and does not, ad-
dress the elements required to prove a retaliatory ar-
rest claim in other contexts.” Id. at 1955. However, as
the Court discusses above, Lozman and this case
share many crucial facts. Further, Defendants, who
did not even cite Lozman in their motion to dismiss,
have failed to distinguish Lozman from this case.
First, in their reply, Defendants assert that Lozman
is different because it was not decided at the pleading
stage—it was an appeal from an adverse jury verdict
after a 19-day trial. (See Dkt. # 18.) However, Defend-
ants do not explain why or how these distinct stages
of litigation necessarily require a different outcome.
At this stage of the litigation, Plaintiff need only plead
“enough facts to state a claim to relief that is plausible
on its face.” Twombly, 550 U.S. at 570. Second, De-
fendants state that Lozman’s claim was “far afield
from the typical retaliatory arrest claim.” (Dkt. # 18.)
However, as described above, the characteristics of
Lozman that distinguish that case from typical retal-
l1atory arrest cases are present in this case as well.
Third, Defendants state that Lozman’s arrest was
only part of the City’s retaliatory conduct. (Id.) But,
as described above, Plaintiff alleges that other retali-
atory actions were taken in this case too. The Court
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discussed above why causation is not weakened in
this case by not requiring Plaintiff to prove the ab-
sence of probable cause. Therefore, the Court will not
dismiss Plaintiff’s claims against the City merely be-
cause probable cause may have existed for the misde-
meanor offense.

B. Claim Against Individual Defendants

Nieves involved a retaliatory arrest claim against
two police officers. 139 S. Ct. at 1724, 1726. The plain-
tiff, Bartlett, was arrested at a winter sports festival
in a remote part of Alaska. Id. at 1720. While a law
enforcement officer was speaking with a group of at-
tendees, Bartlett shouted at them to stop talking to
the police. Id. When the officer approached him, Bart-
lett yelled at the officer to leave. Id. Bartlett then
confronted another law enforcement officer who was
questioning a minor. Id. He stepped towards the of-
ficer in an allegedly combative manner, who pushed
him back. Id. Bartlett was arrested for disorderly
conduct and resisting arrest. Id. at 1721. He brought
a § 1983 claim against the officers, alleging that they
violated his First Amendment rights by arresting him
in retaliation for his speech (i.e., his initial refusal to
speak with the first officer and his intervention in the
second officer’s discussion with the minor). Id.

The U.S. Supreme Court held that in most retali-
atory arrest cases, the plaintiff must plead and prove
the absence of probable cause for the arrest.6 Id. at

6 The Court noted that Lozman did not apply here because
that case “involved unusual circumstances in which the plaintiff
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1724, 1726. In reaching this decision, the Court ex-
plained the complex causal inquiry in these cases,
particularly given that “[o]fficers frequently make
‘split-second judgments’ when deciding whether to ar-
rest, and the content and manner of a suspect’s speech
may convey vital information—for example, if he is
‘ready to cooperate’ or rather ‘present[s] a continuing
threat.” Id. at 1724 (quoting Lozman, 138 S. Ct. at
1953).

However, the Supreme Court also carved out an
exception to this general rule.” The Court stated that
“the no-probable-cause requirement should not apply
when a plaintiff presents objective evidence that he
was arrested when otherwise similarly situated indi-
viduals not engaged in the same sort of protected
speech had not been.”® Id. at 1727. The Court

was arrested pursuant to an alleged ‘official municipal policy’ of
retaliation.” Nieves v. Bartlett, 139 S. Ct. 1715, 1722 (2019).

7 This is not to be confused with Plaintiff’s characterization
of Nieves as an exception to Mt. Healthy. (Dkt. # 17.) The Su-
preme Court states in Nieves that the Mt. Healthy test applies
only if the plaintiff establishes the absence of probable cause.
Nieves, 139 S. Ct. at 1725; see DeMartini v. Town of Gulf
Stream, 942 F.3d 1277, 1296 (11th Cir. 2019). Absent such a
showing, the retaliatory arrest claim fails unless it falls within
the Nieves exception. 139 S. Ct. at 1725, 1727. In Plaintiff’s re-
sponse to Defendants’ motion to dismiss, she does not argue that
there was no probable cause for her arrest. Thus, in deciding De-
fendants’ motion to dismiss, the Court will evaluate Plaintiff’s
claim under Nieves rather than Mt. Healthy.

8 The Supreme Court provided the following example of a
case that would fall under the exception:



80a
Appendix C

reasoned that such a showing addresses the causal
concern by helping to establish that “non-retaliatory
grounds [we]re in fact insufficient to provoke the ad-
verse consequences.” Id. (quoting Hartman v. Moore,
547 U.S. 250, 256 (2006)). Because this inquiry is ob-
jective, it avoids the problems that would be created
by reviewing the officers’ subjective intent. Id. Fur-
ther, “[a]fter making the required showing, the plain-
tiff’s claim may proceed in the same manner as claims
where the plaintiff has met the threshold showing of
the absence of probable cause.” Id.

The Court finds that the Nieves exception applies
in this case and Plaintiff need not plead or prove the
absence of probable cause. Plaintiff alleges that the
misdemeanor offense for which she was charged has
“never been used in Bexar County to criminally
charge someone for trying to steal a nonbinding or ex-
pressive document.” (See Dkt. # 1.) In support of her
argument, Plaintiff states that misdemeanor and fel-
ony data from Bexar County over the past decade
shows that of “215 grand jury felony indictments ob-
tained under the tampering statute at issue in this
case, not one had an allegation even closely

[A]t many intersections, jaywalking is endemic
but rarely results in arrest. If an individual who
has been vocally complaining about police con-
duct i1s arrested for jaywalking at such an inter-
section, it would seem insufficiently protective of
First Amendment rights to dismiss the individ-
ual’s retaliatory arrest claim on the ground that
there was undoubted probable cause for the ar-
rest.
Nieves, 139 S. Ct. at 1727.
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resembling the one mounted against Sylvia.” (Id.) Ac-
cording to Plaintiff, most of the indictments involved
accusations of either “using or making fake govern-
ment identification documents: altered driver’s li-
censes, another person’s ID, temporary identification
cards, public safety permits, green cards, or social se-
curity numbers” and some indictments involved mis-
use of financial information. (Id.) The “outlier” indict-
ments allegedly involve “hiding evidence of murder,
cheating on a government-issued exam, and using a
fake certificate of title, among others.” (Id.) In the
misdemeanor cases, Plaintiff claims that the alleged
tampering typically involved the use of fake social se-
curity numbers, driver’s licenses, and green cards.
(Id.) Plaintiff further argues that according to the
data, people accused of such nonviolent offenses typi-
cally do not go to jail. (Id.) At the motion to dismiss
stage, the Court accepts as true Plaintiff’s well
pleaded facts and views those facts “in the light most
favorable to the plaintiff.” Kellogg Brown, 727 F.3d at
346. Because Plaintiff alleges the existence of objec-
tive evidence that she was arrested when “otherwise
similarly situated individuals not engaged in the
same sort of protected speech had not been,” the Court
will not dismiss Plaintiff’'s § 1983 claim against the
Individual Defendants for failing to plead and prove
the absence of probable cause. Nieves, 139 S. Ct. at
17217.
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II. Qualified Immunity

The parties seem to disagree on Plaintiff’s burden
to defeat the qualified immunity defense on a motion
to dismiss. Defendants contend that once a qualified
immunity defense is raised, the Fifth Circuit requires
a plaintiff to meet a heightened pleading standard “to
show with factual detail and particularity why the de-
fendant official cannot maintain the qualified immun-
ity defense.” (Dkt. # 13) (citing Elliot v. Perez, 751
F.2d 1472, 1473 (5th Cir. 1985), Schultea v. Wood, 47
F.3d 1427, 1429-34 (5th Cir. 1995), and Morgan v.
Hubert, 335 F. App’x 466, 472—73 (5th Cir. 2009)).

In response, Plaintiff maintains that the district
court must merely determine whether the plaintiff
has “file[d] a short and plain statement [in] his com-
plaint, a statement that rests on more than conclu-
sions alone.” Anderson v. Valdez, 845 F.3d 580, 589—
90 (5th Cir. 2016) (quoting Schultea, 47 F.3d at 1433);
(Dkt. # 17.) In other words, “a plaintiff must plead
qualified-immunity facts with the minimal specificity
that would satisfy Twombly and Igbal.” (Dkt. # 17)
(quoting Arnold v. Williams, 976 F.3d 535, 540 (5th
Cir. 2020)).

In the Fifth Circuit,

[s]ection 1983 claims implicating quali-
fied immunity are subject to the same
Rule 8 pleading standard set forth in
Twombly and Igbal as all other claims;
an assertion of qualified immunity in a
defendant’s answer or motion to dismiss
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does not subject the complaint to a
heightened pleadings standard.

Arnold v. Williams, 979 F.3d 262, 267 (5th Cir. 2020).
Defendants’ reliance on Schultea is mistaken. Schul-
tea states that “[w]hen a public official pleads the af-
firmative defense of qualified immunity in his an-
swer, the district court may, on the official’s motion or
on its own, require the plaintiff to reply to that de-
fense in detail.” 47 F.3d at 1433. However, the Court
did not do so in this case and Plaintiff is not required
“to anticipate a defendant’s qualified immunity de-
fense by providing greater specificity in their initial
complaint.” DeGroff v. Bost, No. 6:20-CV-00067-ADA-
JCM, 2020 WL 6528078, at *4 (W.D. Tex. Nov. 5,
2020) (citing Crawford-El v. Britton, 523 U.S. 574,
595 (1998)). In the context of a Rule 12(b)(6) motion
to dismiss, the Court must determine whether “the
plaintiff’'s pleadings assert facts which, if true, would
overcome the defense of qualified immunity.” Backe v.
LeBlanc, 691 F.3d 645, 648 (5th Cir. 2012) (quoting
Wicks v. Miss. State Emp. Servs., 41 F.3d 991, 994—
95 (5th Cir. 1995)); see Saenz v. G4S Secure Solutions
(USA), Inc., 224 F. Supp. 3d 477, 481 (W.D. Tex.
2016); Rojero v. El Paso County, 226 F. Supp. 3d 768,
77677 (W.D. Tex. 2016). Thus, the Court agrees with
Plaintiff concerning her burden of overcoming the
qualified immunity defense at the motion to dismiss
stage.

“[A] plaintiff seeking to overcome qualified im-
munity must plead specific facts that both allow the
court to draw the reasonable inference that the
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defendant is liable for the harm he has alleged and
that defeat a qualified immunity defense with equal
specificity.” Backe, 691 F.3d at 648. Once the district
court finds that the plaintiff has so pled, if the court
remains “unable to rule on the immunity defense
without further clarification of the facts,” it may issue
a discovery order “narrowly tailored to uncover only
those facts needed to rule on the immunity claim.” Id.
(quoting Lion Boulos v. Wilson, 834 F.2d 504, 507-08
(5th Cir. 1987)).

Qualified immunity shields government officials
from liability when performing discretionary func-
tions “insofar as their conduct does not violate clearly
established statutory or constitutional rights of which
a reasonable person would have known.” Kinney v.
Weaver, 367 F.3d 337, 349 (5th Cir. 2004). Courts
evaluate qualified immunity defenses in two steps.
First, a court must determine whether the “facts al-
leged show the officer’s conduct violated a constitu-
tional right.” Brown v. Miller, 519 F.3d 231, 236 (5th
Cir. 2008) (quoting Scott v. Harris, 550 U.S. 372, 377
(2007)). Second, if the court finds a violation, it must
determine whether “the right was clearly
established . . . in light of the specific context of the
case.” Id. (quoting Saucier v. Katz, 533 U.S. 194, 201
(2001)). To be “clearly established” for purposes of
qualified immunity, “the contours of the right must be
sufficiently clear that a reasonable official would un-
derstand that what he is doing violates that right.” Id.
(quoting Atteberry v. Nocona Gen. Hosp., 430 F.3d
245, 256 (5th Cir. 2005)). There need not be “com-
manding precedent” that holds that the “very action
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in question” is unlawful; the unlawfulness need only
be “readily apparent from relevant precedent in suffi-
ciently similar situations.” Id. at 237 (quoting At-
teberry, 430 F.3d at 257).

The right allegedly violated must be established
not as a broad general proposition, but in a “particu-
larized” sense “so that the ‘contours’ of the right are
clear to a reasonable official.” Reichle v. Howards, 566
U.S. 658, 665 (2012). “Here, the right in question is
not the general right to be free from retaliation for
one’s speech, but the more specific right to be free
from a retaliatory arrest that is otherwise supported
by probable cause.” Id. “[T]he First Amendment pro-
hibits government officials from subjecting an indi-
vidual to retaliatory actions” for engaging in protected
speech. Hartman v. Moore, 547 U.S. 250, 256 (2006).
If an official takes actions against someone based on
the forbidden motive and “non-retaliatory grounds
are in fact insufficient to provoke the adverse conse-
quences,” the injured person may seek relief by bring-
ing a First Amendment claim. Id.; see Nieves, 139 S.
Ct. at 1722. To prevail on this claim, “a plaintiff must
establish a ‘causal connection’ between the govern-
ment defendant’s ‘retaliatory animus’ and the plain-
tiff’s ‘subsequent injury.” Nieves, 139 S. Ct. at 1722
(quoting Hartman, 547 U.S. at 259). The motive must
be a “but-for” cause of the injury, such that the ad-
verse action would not have been taken absent the re-
taliatory motive. Id. As described above, the plaintiff
typically must plead and prove the absence of proba-
ble cause for the arrest unless “a plaintiff presents ob-
jective evidence that he was arrested when otherwise
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similarly situated individuals not engaged in the
same sort of protected speech had not been.” Id. at
17217.

The Court finds that, viewing the facts in the light
most favorable to Plaintiff, the Individual Defendants
violated Plaintiff’s constitutional rights. Plaintiff al-
leges that she was arrested because she organized a
nonbinding citizens’ petition, not because she at-
tempted to steal her own petition. (Dkt. # 1.) She
claims that the Individual Defendants acted with a
retaliatory motive by alleging that they took several
actions to attempt to take away her council seat. (Id.)
She further alleges that “[t]he retaliatory arrest man-
ufactured by the City and the Individual Defendants
directly and proximately caused severe harms” in-
cluding harm to Plaintiff’s reputation, future oppor-
tunities, finances, faith in the criminal justice system,
and physical health. (Id.) These allegations support
the existence of a retaliatory motive and causation. As
described above, even if there were probable cause to
arrest Plaintiff for the misdemeanor, the exception in
Nieves applies here because she has pled the exist-
ence of objective evidence that she was arrested when
“otherwise similarly situated individuals not engaged
in the same sort of protected speech had not been.”
139 S. Ct. at 1727. Therefore, Plaintiff has alleged the
existence of a constitutional violation.

To show that a right was “clearly established,” a
plaintiff must identify either “controlling authority”
or a “consensus of cases of persuasive authority” suf-
ficient to clearly signal to a reasonable official that
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certain conduct falls short of the constitutional norm.
Wilson v. Layne, 526 U.S. 603, 617 (1999). The Court
finds that when Plaintiff was arrested, this right was
clearly established. Before Nieves, the U.S. Supreme
Court held that the First Amendment right to be free
from a retaliatory arrest that is supported by probable
cause was not clearly established. See Reichle, 566
U.S. at 664—65 (“This Court has never recognized a
First Amendment right to be free from a retaliatory
arrest that is supported by probable cause . . . [the
arresting officers] are thus not entitled to qualified
immunity.”); Lozman, 138 S. Ct. at 1954 (“[W]hether
in a retaliatory arrest case [a suit should be barred]
where probable cause exists . . . must await a different
case.”). Other courts have found that this was not a
clearly established right before Nieves. See Lund v.
City of Rockford, 956 F.3d 938, 94849 (7th Cir. 2020)
(holding that the officers were entitled to qualified im-
munity because the incident occurred before Nieves
was decided); Phillips v. Blair, 786 F. App’x 519, 529
(6th Cir. 2019) (holding that there was no First
Amendment right to be free from a retaliatory arrest
otherwise supported by probable cause that was
clearly established in 2014); Turner v. Williams, No.
3:19-CV-641-J-32PDB, 2020 WL 1904016, at *9 (M.D.
Fla. Apr. 17, 2020) (“[I]t was not clearly established
until Nieves, that an officer could be liable for an al-
leged retaliatory arrest” even where probable cause is
present); Woolum v. City of Dallas, No. 3:18-cv-2453-
B-BN, 2020 WL 687614, at *11 (N.D. Tex. Jan. 22,
2020) (holding that Nieves did not make the right
clearly established in the case because the alleged
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retaliatory arrest occurred in 2017)9; Cano v. Vickery,
Civ. A. No. H-16-392, 2018 WL 4567169, at *6 (S.D.
Tex. Sept. 24, 2018) (holding that qualified immunity
did not apply before Nieves). The Supreme Court has
stated that “in [some] instances a general constitu-
tional rule already identified in the decisional law
may apply with obvious clarity to the specific conduct
in question, even though ‘the very action in question
has [not] previously been held unlawful.” United
States v. Lanier, 520 U.S. 259, 271 (1997) (quoting
Anderson v. Creighton, 483 U.S. 635, 640 (1987)).

Nieves was decided on May 28, 2019. The warrant
for Plaintiff’s arrest was issued on July 17, 2019 and
Plaintiff turned herself in on July 18, 2019. (See
Dkts. ## 1, 13.) Because Nieves was decided two
months before the alleged retaliatory arrest, the
Court finds that the right was clearly established.
See Turner v. Lieutenant Driver, 848 F.3d 678, 685
(6th Cir. 2017) (“The right must be clearly
established ‘at the time of the challenged
conduct.”). Plaintiff further alleges that “[e]very
reasonable government official would have had a fair
warning that [retaliating against individuals in
violation of the First Amendment] and
participating in a scheme to do so s
unconstitutional.” (Dkt. # 1.) The Court finds that
Defendants have not shown that they are entitled to
qualified immunity and thus the Court will not

9 The district court judge for this case adopted the recom-
mendation of the magistrate judge in Woolum v. City of Dallas,
No. 3:18-CV-2453-B-BN, 2020 WL 636903, at *1 (N.D. Tex. Feb.
11, 2020).
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dismiss Plaintiff’s claims against the Individual De-
fendants.

ITII. Municipal liability

Defendants argue that Plaintiff fails to properly
allege its municipal liability claim. (Dkt. # 13.)
According to Defendants, Plaintiff failed to allege
facts supporting “single incident” liability or that
Mayor Trevino, Police Chief Siemens, or Special De-
tective Wright are final policymakers. (Id.) Defend-
ants further maintain that Plaintiff did not allege the
existence of a written policy or custom, or that any
policy or custom caused the alleged constitutional vi-
olation. (Id.) Finally, Defendants insist that Plaintiff
has not alleged the existence of a pattern of similar
incidents that can be used to show deliberate indiffer-

ence. (Id.)

In response, Plaintiff states that she has
adequately pled that her arrest was “a constitutional
violation whose moving force [was] that policy (or
custom)” by stating “had Castle Hills lacked animus
toward Sylvia’s speech, it would have never
devised, adopted or implemented its policy of
retaliation.” (Dkt. # 17 (citing Dkt. # 1.)) Plaintiff
maintains that Defendants’ causation argument is
foreclosed by Lozman and urges the Court to find
that she has adequately pled that the Individual
Defendants were policymakers and participated in
the retaliatory policy. (Id.)

Municipal liability under § 1983 requires proof of
three elements: (1) a policymaker; (2) an official
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policy; and (3) a violation of constitutional rights
whose “moving force” is the policy or custom.
Piotrowski v. City of Houston, 237 F.3d 567, 578 (5th
Cir. 2001).

A. Policy Maker

To impose municipal liability, there must be an of-
ficial policymaker “with actual or constructive
knowledge of the constitutional violation” that acted
on behalf of the municipality. Zarnow v. City of Wich-
ita Falls, 614 F.3d 161, 167 (5th Cir. 2010). “The poli-
cymaker must have final policymaking authority.” Ri-
vera v. Hous. Indep. Sch. Dist., 349 F.3d 244, 247 (5th
Cir. 2003). Whether a specific official has final policy-
making authority is a question of state law. Jett v.
Dallas Indep. Sch. Dist., 491 U.S. 701, 737 (1989). In
the Fifth Circuit, “the specific identity of the policy-
maker is a legal question that need not be pled; the
complaint need only allege facts that show an official
policy, promulgated or ratified by the policymaker,
under which the municipality is said to be liable.”
Groden v. City of Dallas, 826 F.3d 280, 284 (5th Cir.
2016).

Plaintiff has provided two pages of allegations in
support of her claim that City Manager Rapelye, City
Attorney Schnall, councilmember McCormick, and
the Individual Defendants in this case are policymak-
ers with policymaking authority. (See Dkt. # 1.) For
example, Plaintiff alleges that “[a]s mayor—president
of the city council—defendant Trevino is a municipal
policymaker, and his decisions and actions described
in this complaint represent official Castle Hills
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Policy.” (Id.) With respect to Police Chief Siemens,
Plaintiff states that “[a]s police chief—executive head
of the police department—defendant Siemens is a mu-
nicipal policymaker, and his decisions and actions de-
scribed in this complaint represent official Castle
Hills policy.” (Id.) With respect to Wright, Plaintiff
states that

[a]s special detective—charged directly
by defendant Siemens and defendant
Trevino with assigning [a] criminal
charge to Sylvia—defendant Wright’s de-
cisions and actions described in this com-
plaint represent official Castle Hills pol-
icy. Alternatively, as policymakers su-
pervising and directing defendant
Wright, defendant Siemens, defendant
Trevino, city manager Rapelye, and
councilmember McCormick ratified de-
fendant Wright’s actions as municipal
policy.

(Dkt. #1.)

Upon analyzing the Code of Ordinances for the
City of Castle Hills, it appears that none of Plaintiff’s
suggested policymakers have “final policymaking au-
thority.” Given that Plaintiff challenges the alleged
retaliatory arrest, the Court will first determine
whether Police Chief Siemens has policymaking au-
thority given that in Castle Hills, he “is the executive
head of the police department.” Code of Ordinances,
City of Castle Hills, Texas § 24-21. Although the code
states that the duties of the police chief are “to
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supervise, regulate, and manage the department and
have control of all its activities,” the code also states
that the police chief “is directly responsible to the city
manager for the proper and efficient operation of the
department.” Id. Thus, because he directly reports to
the city manager, Police Chief Siemens does not have
final policymaking authority here.

City manager Rapelye also does not have final pol-
icymaking authority. In the City of Castle Hills, the
city manager is appointed by the city council and
serves as “the administrative head of the municipal
government under the direction and supervision of
the council.” Id. § 2-134. Again, given that the city
manager is merely the administrative head “under
the direction and supervision of” the council, City
Manager Rapelye also does not have final policymak-
ing authority.10

Mayor Trevino also does not have policymaking
authority. Although the mayor serves as the presi-
dent of the city council and presides at the meetings,
he does not have a vote at the meetings unless the city
council is divided. Id. § 2-108. Practically speaking, it

10 Where local law does not delegate authority from the coun-
cil to the city manager, the city manager does not have final pol-
icymaking authority here. The Fifth Circuit has held that Texas
“state law alone does not give to city managers ‘the responsibility
for making law or setting policy in any given area of a local gov-
ernment’s business.” Bolton v. City of Dallas, 541 F.3d 545, 550
(5th Cir. 2008); see Tex. Local Gov't Code Ann. § 25.029. “State
law instead reserves that role for the ‘governing body.” Bolton,
541 F.3d at 550.



93a
Appendix C

appears that this should not happen often given that
five alderman serve on the city council. See id. § 2-23.

“A city’s governing body may delegate policymak-
ing authority (1) by express statement or formal ac-
tion or (2) it may, by its conduct or practice, encour-
age or acknowledge the agent in a policymaking role.”
Zarnow, 614 F.3d at 167 (quoting Bennett v. City of
Slidell, 728 F.2d 762, 769 (5th Cir. 1984)). The Court
finds that the city council has the final policymaking
authority in this case, and to the Court’s knowledge,
there has been no delegation of this authority. Fur-
ther, while the council is comprised of the mayor and
five aldermen, it cannot be said that an individual
member of the council has final policymaking author-
ity when it has been vested in the entire council. How-
ever, the fact that individual council members were
aware of the incidents described in this lawsuit leads
the Court to conclude that is premature to determine
that the council did not have “actual or constructive
knowledge of the constitutional violation” while act-
ing on behalf of the municipality. Id.

Even though Plaintiff failed to specifically identify
the city council as a policymaker in the complaint,
this is not a proper basis for dismissal. “[T]he com-
plaint need only allege facts that show an official pol-
icy, promulgated or ratified by the policymaker, under
which the municipality is said to be liable.” Groden,
826 F.3d at 284. The Court will thus need to deter-
mine whether the city council promulgated or ratified
the custom or policy alleged by Plaintiff.
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B. Custom or Policy

A plaintiff may establish the existence of an official
policy by showing “(1) a formally adopted municipal
policy; (2) an informal custom or practice; (3) a custom
or policy of inadequate training, supervision, disci-
pline, screening, or hiring; or (4) a single act by an of-
ficial with final policymaking authority.” Snow v.
City of El Paso, 501 F. Supp. 2d 826, 831 (W.D. Tex.
2006); see Monell, 436 U.S. at 694 (establishing that
§ 1983 municipal liability claims may be based on an
officially adopted and promulgated policy); Johnson v.
Moore, 111, 958 F.2d 92, 94 (5th Cir. 1992) (explaining
that municipal liability may be based on “persistent
and widespread practice” of which actual or construc-
tive knowledge 1s attributable to the policymaking au-
thority); City of Canton v. Harris, 489 U.S. 378, 385—
88 (1989) (explaining that § 1983 municipal liability
claims may be based on inadequacy of training where
the failure to train amounts to deliberate indifference
to the rights of persons); Pembaur v. City of Cincin-
nati, 475 U.S. 469, 480-81 (1986) (explaining that
“municipal liability may be imposed for a single deci-
sion by municipal policymakers under appropriate
circumstances”).

Plaintiff cannot establish “single incident” liability
because she has not alleged that the retaliatory arrest
was orchestrated by the city council, the final policy-
maker. However, the Court finds that Plaintiff has
met her burden of pleading the existence of “a persis-
tent, widespread practice of city officials or
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employees, which, although not authorized by offi-
cially adopted and promulgated policy, is so common
and well-settled as to constitute a custom that fairly
represents municipal policy.” Webster v. City of Hou-
ston, 735 F.2d 838, 841 (5th Cir. 1984). Showing a pat-
tern of conduct is necessary “only where the munici-
pal actors are not policymakers.” Zarnow, 614 F.3d at
169. Plaintiff asserts that “Castle Hills has a history
of cracking down on disfavored speech” and has “re-
taliate[ed] against city residents who voice criticism
of the City or its officials or who petition the City for
redress of grievances.” (Dkt. # 1.) Plaintiff provides
two examples. According to Plaintiff, in 2017 or 2018,
a local resident was threatened by “the former police
chief, the former mayor, and the former city manager”
at his home after he organized a petition to advocate
for the closing of an impound lot in his neighborhood.
(Id.) Plaintiff also claims that in 2018, the former
mayor threatened another city resident with an ease-
ment violation after the resident put up opposition
campaign signs on private front yards with owner per-
mission. (Id.) Defendants take issue with these exam-
ples because they did not lead to false arrests, but the
Court finds that because they concern citizens’ First
Amendment rights, these incidents are sufficient to
show a “persistent, widespread practice” at the plead-
ing stage.ll Thus, Plaintiff has met her burden of
pleading the existence of a policy or custom at the
motion to dismiss stage.

11 This does not mean that Plaintiff will ultimately prevail
on this issue—the Court finds merely that Plaintiff has met her
burden at the pleading stage.
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C. “Moving Force”

Plaintiff has also adequately pled a violation of
constitutional rights whose “moving force” is the pol-
icy or custom. For purposes of a Rule 12(b)(6) motion,
when it comes to alleging causation or “moving force,”
it is enough that the plaintiff pleads that the policy
was the reason for the arrest. See Groden, 826 F.3d
at 286—87. Plaintiff has alleged that the “actions un-
dertaken or ratified by the City constitute the moving
force behind the retaliatory arrest aimed at Sylvia’s
exercise of her First Amendment rights, which caused
harm to Sylvia, including, but not limited to damage
to her reputation, her health, her financial circum-
stances, and other adverse effects.” (Dkt. # 1.) She
further alleges that “[h]ad it not been for the retalia-
tory animus, the City would have never caused, per-
mitted, or approved Sylvia’s arrest for championing a
nonbinding citizens’ petition that did nothing other
than express public discontent with the city govern-
ment.” (Id.) Further, Defendants’ argument that
Plaintiff cannot plead causation because there was
probable cause for the arrest is foreclosed by Lozman,
as described above. Because Plaintiff has adequately
pled all of the requirements for her Monell claim, the
Court denies Defendants’ motion to dismiss Plaintiff’s
municipal liability claim.

CONCLUSION

For the reasons stated above, Defendants’ Motion
to Dismiss Pursuant to Rule 12(b)(6) (Dkt. # 13) is
DENIED.
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IT IS SO ORDERED.

DATE: San Antonio, Texas, March 12, 2021.

Ao

David Alan Ezra
Senior United States District Judge
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS

SAN ANTONIO DISIVION
SYLVIA GONZALEZ,
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Civil Action No.
V. 5:20-cv-1151

CITY OF CASTLE HILLS,
TEXAS;

EDWARD “JR” TREVINO,
11,

Mayor of Castle Hills, sued
in his individual capacity;

JOHN SIEMENS, Chief of
the Castle Hills Police De-
partment, sued in his indi-
vidual capacity; and

ALEXANDER WRIGHT,
sued 1n his individual ca-
pacity,

Defendants.

Complaint and Jury
Demand
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Plaintiff Sylvia Gonzalez hereby sues the City of
Castle Hills, Texas (“Castle Hills” or “City”); and Ed-
ward “JR” Trevino, II, John Siemens, and Alexander
Wright (collectively, “Individual Defendants”) for
their deprivation of her rights under the First and
Fourteenth Amendments to the United States Consti-
tution.

Introduction

1. After being elected to the Castle Hills city
council, Sylvia Gonzalez participated in organizing a
nonbinding citizens’ petition to urge the removal of
Ryan Rapelye from his position as the Castle Hills
city manager.

2. Getting wind of Sylvia’s efforts and assuming
she was the driving force behind the petition, Defend-
ant Castle Hills and the Individual Defendants (col-
lectively, “Defendants”) adopted a plan to retaliate
against Sylvia for her protected speech, resulting in
Sylvia’s arrest on manufactured misdemeanor
charges of tampering with a government record.

3. This lawsuit seeks redress for that unconsti-
tutional arrest.

4. Defendants charged Sylvia under a statute
that has never before or since been used to arrest in-
dividuals similarly situated to Sylvia.

5. Sylvia’s arrest was unlawful because it was
engineered and executed as part of a high-level policy
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to retaliate against Sylvia’s exercise of political
speech.

6. This was a long-term and pervasive policy
and involved significant deliberations—outside of
split-second decision making—by high-level officials.

7. Defendants succeeded in their attempts to
punish and intimidate Sylvia, who, at the age of 72,
made history as the City’s first Hispanic council-
woman.

8. Sylvia, with her reputation ruined and her
pocketbook significantly diminished, has been so
traumatized by the experience that she will never
again help organize a petition or participate in any
other public expression of her political speech. She
will also never again run for any political office.

9. There is nothing more fundamental to our
system of government than its founding principle that
the First Amendment protects political speech. This
principle means little if local governments and their
officials can—without consequence—punish and in-
timidate those who engage in political speech. This
suit is filed in defense of this principle and to ensure the
constitutional accountability of all government officials.

Jurisdiction and Venue

10. This is a civil rights case brought under 42
U.S.C. § 1983, and the First and Fourteenth Amend-
ments to the United States Constitution.
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11. This Court has jurisdiction under 28 U.S.C.
§§ 1331, 1343, 2201, and 2202.

12. Venue is proper in this Court under 28 U.S.C.
§ 1391.

The Parties

13. Plaintiff Sylvia Gonzalez is a citizen of the
United States and long-time resident of Castle Hills,
Texas.

14. Defendant City of Castle Hills, Texas, is a Type
A general-law municipality located in Bexar County,
Texas. The City’s governing body consists of a mayor
and five aldermen, commonly referred to as coun-
cilmembers. The City has adopted the city-manager
form of government and delegated extensive authority
to its city manager.

15. Defendant Edward “JR” Trevino, II, is the
mayor of Castle Hills.

16. Defendant John (“Johnny”) Siemens is the
chief of the Castle Hills police department and was ap-
pointed to that position by a city manager.

17. Defendant Alexander (“Alex”) Wright is a prac-
ticing attorney who, although not a police officer by
trade, acted as a special detective with the police de-
partment. On June 18, 2019, he was assigned by de-
fendant police chief Siemens to investigate a complaint
against Sylvia made by defendant mayor Trevino. The
City has carried Wright’s law enforcement commission
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for many years, even though Wright is not an active
duty officer and is not employed by the City.

Statement of Facts

Sylvia
18. Sylvia Gonzalez is 74 years old.

19. She comes from a law-enforcement family ded-
1cated to public service.

20. Sylvia’s father was a police officer.
21. Sylvia’s daughter is a police officer.
22. Sylvia’s niece and cousins are police officers.

23. Other than the charge at issue in this case, Syl-
via has no criminal record.

24. After a fulfilling career in communications, Syl-
via successfully ran for a seat on the Castle Hills city
council and spoke out against the politically powerful in
her small hometown by criticizing city manager Ryan
Rapelye and participating in an effort to organize a non-
binding citizens’ petition to remove him from office.

25. After Defendants learned about Sylvia’s criti-
cisms of Rapelye and assumed she was the driving force
behind the petition advocating for his removal, they de-
veloped a plan to punish and intimidate Sylvia in retal-
1ation for her political speech. The plan culminated in
Sylvia’s arrest under a misdemeanor statute for pur-
portedly trying to steal the petition she herself
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championed. The statute has never been used to arrest
a person in an analogous situation

26. Defendants intended for Sylvia—a harmless
and peaceful woman in her seventies, who presented
no threat to anyone and was no risk of flight— to
spend the day in jail. That’s why they obtained a war-
rant, instead of a summons, and also bypassed the
Bexar County district attorney’s office—the default
practice for those accused of nonviolent crimes, which
would have afforded Sylvia an opportunity to be pro-
cessed through a satellite booking, rather than going
to jail. As it happens, the district attorney’s office,
upon later review, dismissed the charges against Syl-
via.

Castle Hills

27. Defendant Castle Hills is a city with fewer
than 5,000 residents.

28. The City’s government is controlled by a
small group of politically powerful people (including
the mayor, chief of police, and city manager).

29. The mayor of Castle Hills is an elected posi-
tion. The mayor serves as the presiding officer of the
city council. The mayor casts a tie-breaking vote on
the city council and has the power to call special coun-
cil meetings.

30. The chief of police of Castle Hills is appointed
by the city manager and reports to the city manager.
The appointment is subject to approval by the city
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council. The chief of police is in charge of the police
department and oversees its operations and budget.
Among other duties, the chief of police oversees crim-
inal investigations.

31. The Castle Hills city council is the five-mem-
ber executive body of the City. The members are
elected for two-year terms. They vote to set policy,
adopt the City’s budget, approve purchases and con-
tracts, and review laws. They also appoint executive
officials, such as the city manager and city attorney.

32. The city manager of Castle Hills is appointed
for an indefinite period by the city council and is in
charge of most day-to-day decision-making. The city
manager’s powers include ensuring enforcement of all
city laws; receiving and accounting for all city mon-
eys; managing city contracts; appointing and remov-
ing department heads and subordinate city employ-
ees; preparing the city budget; and acting as the edi-
tor of the city newsletter, The Reporter.

33. The city attorney for Castle Hills is appointed
by the city council. The city attorney serves as a legal
adviser to the council, the city manager, and all other
officers, boards, and departments of the City. Among
other duties, the city attorney reviews articles pub-
lished in the city newsletter, The Reporter.

Sylvia Runs for Office

34. When Sylvia decided to run for office, she was
prepared for a grueling campaign to unseat her
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opponent, who was a well-connected incumbent sup-
ported by the City and the Individual Defendants.

35. Sylvia campaigned house-to-house, knocking

on countless doors and personally meeting with more
than 500 Castle Hills families.

36. Sylvia was not prepared, however, for the de-
gree of negative feedback she would receive about the
City during her campaigning.

37. Castle Hills residents complained to Sylvia
about corruption and other problems with the City
and the Individual Defendants.

38. Although she did not know him personally,
Sylvia was deeply disturbed by stories about city
manager Ryan Rapelye.

39. As one example, Sylvia heard that Rapelye
had falsely accused his secretary of stealing city doc-
uments, having her detained by Castle Hills police,
and forcing her to take a lie detector test before firing
her.

40. While campaigning, Sylvia also heard allega-
tions that the City and the Individual Defendants
were steering city policy and resources away from res-
1dent services and toward enriching city employees.

41. Beyond the stories, many residents conveyed
frustration with Castle Hills government and with
city manager Rapelye. One resident suggested Sylvia
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organize a petition to express discontent with
Rapelye’s performance.

Sylvia Wins the Election

42. On May 4, 2019, Sylvia was elected as the
first Hispanic councilwoman in Castle Hills history.

43. On May 14, 2019, Sylvia was sworn in as a
member of the council by Bexar County sheriff Javier
Salazar.

44. City attorney Schnall was present at Sylvia’s
swearing-in ceremony.

45. Schnall did not object to any part of the swear-
ing-in, and even applauded at the completion of the
ceremony.

Sylvia Takes Office and Takes on the City and
the Individual Defendants.

46. As her first act in office, Sylvia participated
in organizing a citizen- signed, nonbinding petition
calling for the removal of city manager Rapelye from
office. See Exhibit A, the Petition.

47. The petition was a pure expression of political
speech. It had no legal force. It was designed to simply
express the discontent of Sylvia’s constituents with
Rapelye’s performance as city manager and was
signed by more than 300 Castle Hills residents.
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48. The petition had six concise bullet points and
was titled “FIX OUR STREETS Reinstate former City
Manager Diane Pfeil.” Id.

49. The petition proposed that city council replace
Rapelye with Diane Pfeil, a previous city manager
who had been removed from office after repeatedly
clashing with defendant Siemens (deputy police chief
at the time) and defendant Trevino (then a coun-

cilmember), including over the use of civil forfeiture
funds. Id.

50. Inaddition, one of the bullet points in the peti-
tion criticized “various city managers” who came after
Diane Pfeil for “ma[king] up priority lists and pa[ying]
for expensive engineering studies.” “None,” the peti-
tion continued, “have fixed a single street.” Id.
Rapelye is one of the various city managers who came
after Diane Pfeil.

51. Defendants mistakenly believed that Sylvia
collected all of the 300-plus signatures, even though
she personally obtained just a fraction of this total
number.

52. Not everyone who heard from Sylvia signed
her petition. Chalene Martinez, a resident with con-
nections to the City and the Individual Defendants,
declined to sign.

53. On May 21, 2019—Sylvia’s first council meet-
ing—a resident submitted the petition to the city
council
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54. To Sylvia’s surprise, the City and the Individ-
ual Defendants expected its submission.

55. Citizens with connections to the City and the
Individual Defendants, including Mike Flinn, Bonnie
Hopke, and Robbie Casey, attended the council meet-
ing and testified against the petition.

56. Chalene Martinez—a citizen who had refused
to sign the petition when asked by Sylvia—also testi-
fied in opposition to the petition.

57. According to Martinez, Sylvia asked her to
sign the petition “under false pretenses.”

58. Martinez did not elaborate further.

59. Due to its contentiousness, the meeting was
ultimately carried over to the next day, May 22, 2019.

60. The May 22 meeting remained tense, while
the city council argued over city manager Rapelye’s
job performance.

61. Importantly, Sylvia and defendant mayor
Trevino sat next to each other at the council table dur-
ing council meetings.

62. When the meeting was finally over, Sylvia got
ready to go, picking up all of the hand-outs on her side
of the dais and placing them in her binder.

63. Before she could leave, the city council secre-
tary walked up to Sylvia and told her that Amy
McLin— the incumbent unseated by Sylvia—had an
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immediate open records request for Sylvia and was
waiting to give it to her.

64. Sylvia left her belongings—including her doc-
ument binder—on the dais, and went to talk to McLin,
who asked Sylvia for all the notes Sylvia took during
the May 21 meeting related to the questions Sylvia
asked of Rapelye.

65. Sylvia responded that she threw away the
post-its but that if McLin wanted to hear the ques-
tions, they were available on the Castle Hills’
YouTube channel.

66. Sylvia’s fellow councilmember, Clyde “Skip”
McCormick, who was standing next to McLin, threat-
ened to have Sylvia arrested and “sent to federal
prison” if she didn’t hand over a copy of her meeting
notes.

67. During this entire conversation, Sylvia was
standing with her back to the dais.

68. At some point during the conversation, a po-
lice officer in charge of the safety—Captain Steve E.
Zuniga—tapped on Sylvia’s shoulder and told her that
defendant mayor Trevino wanted to talk to her. Ex-
hibit B, Castle Hills Police Department Offense/Inci-
dent Report, at 5.

69. Sylvia turned around and, escorted by Zuniga
(which she found rather strange), went back to the
dais, where defendant Trevino and she had been sit-
ting next to each other during the meeting.
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70. With Captain Zuniga by his side, defendant
Trevino asked Sylvia: “Where’s the petition?”

71. Sylvia replied: “Don’t you have it? It was
turned in to you yesterday.”

72. Responding in the negative, defendant Tre-
vino then asked Sylvia to look for the petition in her
binder.

73. Sylvia did and, much to her surprise, found
the petition there.

74. When Sylvia handed the petition to defend-
ant Trevino, he stated: “You probably picked it up by
mistake.”

75. The two parted ways, with Sylvia not think-
ing much of the encounter.

76. Sylvia did not intentionally put the petition
in her binder.

77. Sylvia never left the council room with the pe-
tition. Indeed, she never even left the council table
with the petition.

78. Sylvia had worked hard to help organize the
petition and ensure its submission to city council. The
petition gave more force to Sylvia’s own judgment that
the city manager was not doing a good job. It would
have been entirely illogical for Sylvia to try to take
back the petition.
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Castle Hills and the Individual Defendants Re-
taliate Against Sylvia, Ultimately Securing Her
Arrest.

79. The City and the Individual Defendants
learned about Sylvia’s petition from supporters like
Chalene Martinez, whom Sylvia approached for her
signature.

80. The City and the Individual Defendants, act-
ing under color of Texas law and cloaked in authority
from Castle Hills, then developed a comprehensive
plan to punish and deter Sylvia based on her political
expression. The plan was to give Sylvia a taste of her
own medicine by removing her from the city council.

81. Castle Hills councilmember McCormick
wrote about the Defendants’ plan in the City’s news-
letter, distributed to residents on July 17, 2019, but
written weeks ahead of time. To remove a council
member, he said, residents could sue them for official
misconduct or incompetency. Alternatively, if a coun-
cilmember is convicted of a felony or a misdemeanor
involving official misconduct, it would operate as an
immediate removal from office. Exhibit C, The Castle
Hills Reporter, at 5-6 (July/August 2019).

82. As the editor of the City’s newsletter, city
manager Rapelye saw the article well in advance of
its publication.

83. As areviewer of the City’s newsletter, city at-
torney Schnall also saw the article well in advance of
1ts publication.
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84. In addition to the two options provided by
councilmember McCormick, the City and the Individ-
ual Defendants developed a third: retaliate against
Sylvia’s speech by directly removing her from office
through a manufactured technical failure in her
swearing-in.

85. The City and the Individual Defendants were
motivated to punish Sylvia for her speech—and deter
future speech—based on the content of that speech.

86. Had the City and the Individual Defendants
not harbored retaliatory animus toward Sylvia’s
speech, they would have never acted on any one of the
three options in their plan.

Option 1: Charge Sylvia with a crime and ar-
rest her.

87. As described in councilmember McCormick’s
article, the surest way to remove a council member is
by obtaining a criminal conviction against her.

88. To punish Sylvia for championing the petition
and to deter her from the future exercise of her First
Amendment rights, the City and the Individual De-
fendants developed and executed a plan to manufac-
ture criminal charges against Sylvia and have her
thrown in jail.

89. On May 24, 2019—two days after defendant
mayor Trevino, with Captain Zuniga by his side, con-
fronted Sylvia about purportedly stealing the petition
that she supported—defendant police chief Siemens
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told another police officer— Sergeant Paul Turner—
that defendant Trevino would be contacting the of-
ficer “in reference to the filing of a criminal complaint”
against Sylvia, which defendant Trevino subse-
quently did. Exhibit B, at 4.

90. After the complaint was filed, Sergeant
Turner began his investigation by going to the homes
of people who signed the petition and questioning
them about this act of civil expression.

91. Many of these individuals whom Sergeant
Turner approached said they felt threatened by his ac-
tions and questions, as it was difficult to understand
why a police officer would be knocking on their doors
and challenging their signatures on a nonbinding pe-
tition, with no force other than an expression of polit-
ical thought.

92. On June 18, 2019—with Sergeant Turner’s
investigation going nowhere—the City and the Indi-
vidual Defendants changed strategy. Defendant Sie-
mens turned to a trusted friend, defendant special de-
tective Alex Wright, to take over Sergeant Turner’s
Investigation.

93. Defendant Wright is a private attorney, not a
professional police officer, although he is a commis-
sioned police officer in Texas and the Castle Hills Po-
lice Department has paid to carry defendant Wright’s
commission for years.

94. While it is often true that in sensitive political
cases local district attorneys employ private lawyers
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to act as special prosecutors, these lawyers are not
deputized as police officers, cannot be affiants for war-
rants, and cannot walk warrants (bypassing local dis-
trict attorneys in doing so).

95. Defendant Wright—with the authorization
provided to him by defendant Siemens—did all three.
And defendant Wright did not act as a special prose-
cutor, he was tasked with investigating Sylvia as a
detective.

96. As part of his month-long investigation into
Sylvia, defendant Wright interviewed defendant Tre-
vino, Captain Zuniga, and city manager Rapelye.

97. Following his investigation, the only charge
defendant Wright could come up with was a Class A
misdemeanor for tampering with a government rec-
ord, for supposedly attempting to steal a petition that
Sylvia herself championed. Tex. Penal Code

§ 37.10()(3), (¢)(1).

98. Defendants made the most of this charge,
however, by doing three distinct things to ensure that
Sylvia would be jailed based on it, rather than simply
asked to appear before a judge.

99. First, Defendants chose to obtain a warrant,
rather than a summons— the procedure normally re-
served for people suspected of nonviolent crime. Un-
like warrants, summonses do not require a trip to jail.

100. Second, Defendants didn’t just obtain a war-
rant through normal channels, by going through the
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district attorney (the “DA”). Instead, they circum-
vented the DA by using a procedure typically reserved
for violent felonies or emergency situations and
walked the warrant directly to a magistrate. When
the DA’s office finally learned of the charges and re-
viewed them, it dismissed them.

101. Third, by using the procedure that circum-
vented the DA, Defendants also ensured that Sylvia
would not be able to avoid jail by taking advantage of
the satellite booking function, provided by the Bexar
County jail system to weed out nonviolent offenses.
This function allows individuals with outstanding
warrants to be booked, processed, and released with-
out being jailed. Because Sylvia’s warrant was not ac-
quired through the traditional channels, it was not
discoverable through the satellite office’s computer
system, leaving Sylvia no option other than jail.

102. It was bad enough that Sylvia was jailed for
a nonviolent offense. Even worse, the charge itself
was a sham, since the statute it utilized was never
before used to charge people on facts even remotely
similar to Sylvia’s.

103. According to defendant Wright's affidavit,
Sylvia violated the misdemeanor statute because she
tried to steal the petition she herself championed. As
evidence of the attempt, the affidavit, provided by De-
fendant Wright to a magistrate, used the brief, incon-
clusive statements made by Chalene Martinez during
the meeting on May 21, as well as the allegations
made by defendant Trevino in his complaint. The af-
fidavit also accused Sylvia of being openly
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antagonistic toward city manager Rapelye. The affi-
davit did not dispute that Sylvia was expressing po-
litical speech. The issue was that this speech was in-
tended to oust defendant Rapelye from his job. In-
deed, the affidavit shows that Sylvia’s speech was the
motivation behind defendant Wright’s investigation:

a. “From her very first [council] meeting in
May of 2019, [Sylvia] (along with another
alderwoman) has been openly antagonistic
to the city manager, Ryan Rapelye, wanting
desperately to get him fired.”

b. “Part of her plan to oust Mr. Rapelye in-
volved collecting signatures on several peti-
tions to that effect.”

c.“Gonzalez had personally gone to [a resi-
dent’s] house on May 13, 2019, to get her
signature on one of the petitions under false
pretenses, by misleading her, and by telling
her several fabrications regarding Ryan
Rapelye . ...

Exhibit D, Defendant Wright’s Complaint/Affidavit
for Warrant of Arrest, at 2, 5 (citing defendant
Wright’s interviews with defendant Trevino and Ms.
Martinez).

104. Importantly, there was no need to examine
Sylvia’s speech in order to determine whether there
was probable cause to arrest her for theft.
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105. Furthermore, a review of misdemeanor and
felony data from Bexar County over the past decade
makes it clear that the misdemeanor tampering stat-
ute has never been used in Bexar County to criminally
charge someone for trying to steal a nonbinding or ex-
pressive document.

106. Of 215 grand jury felony indictments ob-
tained under the tampering statute at issue in this
case, not one had an allegation even closely resem-
bling the one mounted against Sylvia. By far the larg-
est chunk of the indictments involved accusations of
either using or making fake government identifica-
tion documents: altered driver’s licenses, another per-
son’s ID, temporary identification cards, public safety
permits, green cards, or social security numbers. A
few others concerned the misuse of financial infor-
mation, like writing of fake checks or stealing bank-
ing information. The rest are outliers, but all very dif-
ferent from Sylvia’s situation. They concern hiding ev-
idence of murder, cheating on a government-issued
exam, and using a fake certificate of title, among oth-
ers.

107. Misdemeanor data is even more unremarka-
ble. In each case available for review, the alleged tam-
pering involved the use of fake social security num-
bers, driver’s licenses, and green cards.

108. The data, as well as the availability of proce-
dures designed to allow people suspected of nonvio-
lent offenses avoid going to jail, are clear: Defendants
only had Sylvia arrested because they were harboring
retaliatory animus toward her and wanted to punish
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her for speaking out against city manager Rapelye
and the entrenched interests of the City and the Indi-
vidual Defendants he represented.

109. Had the City and the Individual Defendants
lacked retaliatory animus, the Defendants would not
have devised, adopted, or implemented their plan,
which resulted in Sylvia’s arrest.

110. Sylvia learned about a warrant for her arrest
when she was in a doctor’s office, waiting for her ap-
pointment.

111. As the receptionist called her name, a neigh-
bor called Sylvia on her cellphone and told her that
she should turn herself in.

112. Explaining to the receptionist that she had an
emergency and had to leave, Sylvia went downstairs
and waited for her husband to pick her up.

113. The two septuagenarians then drove to the
county jail.

114. The 72-year-old councilwoman was booked on
July 18, 2019, spending a terrifying day in jail, sitting,
handcuffed, on a cold metal bench, wearing an orange
jail shirt, and avoiding using the restroom, which had
no doors and no toilet-paper holders. The entire time
there, she was not allowed to stand up and stretch her
legs.

115. For someone who doesn’t even have a speed-
ing ticket on her record, this was quite an experience.
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116. Sylvia’s name and mugshot were splashed
across local media for days, and they are still on the
internet.

Option 2: Remove Sylvia from office for a
made-up technicality.

117. While defendant Wright was buying time
during his month-long investigation of Sylvia, the
City and the Individual Defendants were considering
alternative options to retaliate against Sylvia for her
political speech. After all, their ultimate retaliatory
goal was to intimidate, punish, and silence Sylvia by
removing her from office. One way of achieving it was
by arresting her and throwing her in jail. Another was
by trying to remove Sylvia directly.

118. On dJuly 9, 2019, right before Sylvia ap-
proached her seat at the council table, city attorney
Schnall pulled Sylvia into a room with one of his law
partners, as well as defendant mayor Trevino and a
non-resident friend of the mayor, where Schnall told
Sylvia that she was not qualified to be a member of
city council because she had been sworn in by a sher-
iff. To support his statement, Schnall invoked the
Texas Government Code, according to which “[a]n
oath . .. may be administered” by a sheriff, provided
it 1s done when the sheriff “is engaged in the perfor-
mance of the [sheriff’s] duties” and “the administra-
tion of the oath relates to the [sheriff’s] duties.” Tex.
Gov't Code § 602.002(17). Schnall argued that when
sheriff Salazar swore in Sylvia, he was doing neither.
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119. Remarkably, Schnall—the city attorney, pre-
sent at council meetings to ensure that necessary le-
gal requirements are followed—had attended Sylvia’s
swearing-in by sheriff Salazar and raised no concerns
at the time. Instead, he watched approvingly from
mere feet away as Sylvia took her oath of office, ap-
plauding when she concluded.

120. But now, motivated by retaliatory animus to-
ward Sylvia, city attorney Schnall with the support of
defendant Trevino declared that Sylvia had been im-
properly sworn in and was not qualified to remain in
her seat on the council. Further, because more than
30 days had elapsed since Sylvia’s election, Schnall
stated that Sylvia could not be resworn. Instead, she
had to be replaced by the Defendant’s ally Amy
McLin, whom Sylvia had beaten in the election.

121. Sylvia’s de facto removal by Schnall and de-
fendant Trevino was not ratified by a vote of the city
council as would have been required under Texas law.
Instead, when the issue was raised at a council meet-
ing, Schnall said it was not properly before the council
and could not be taken up.

122. Evidencing the retaliatory purpose of Sylvia’s
removal, Defendants had not attempted to take simi-
lar actions against council members who had been
sworn in by sheriffs in the past, including two who
were sworn in by a sheriffin 2014 and served out their
terms without incident.

123. More to the point, Defendants also did not
question the legitimacy of defendant mayor Trevino’s
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seat, even though he was sworn in by the Bexar
County Precinct 3 commissioner Kevin A. Wolff. Just
like with the sheriffs, the Texas Government Code
qualifies the purpose for which commissioners can ad-
minister oaths of office, limiting it to “a matter per-
taining to a duty of the . . . commission.” Tex. Gov’t
Code § 602.002(6). If it is questionable whether a sher-
iff’'s administration of the oath relates to the sheriff’s
duties and falls within their scope, it is also question-
able whether a commissioner’s administration of
the oath i1s a matter pertaining to a duty of the
commission. Yet, city attorney Schnall did not ques-
tion the mayor’s legitimacy, even though he and Syl-
via were sworn in on the same day.

124. Determined to address the concern and move
on, Sylvia got resworn by a notary at a bank. She and
her friend then went to the city manager’s office to
turn in the certificate, proving that she did so. As she
was walking out the door, Sylvia overheard city man-
ager Rapelye complain to someone: “You know what
she did? She campaigned against me!”

125. Sylvia also contested Defendants’ decision to
order her removal by securing a special council meet-
ing to take up the issue on July 17, 2019. That’s when
the City and the Individual Defendants knew that the
simple route of direct removal was not going to be so
simple.

126. So, on this same day, July 17, 2019, defendant
Wright circumvented the Bexar County DA and
walked the warrant for Sylvia’s arrest to a judge. The
following day Sylvia was arrested.
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127. After she was released from jail on bond, Syl-
via sought a temporary restraining order against Cas-
tle Hills and Schnall enjoining her removal. A court
granted the order the day after her filing, on July 23,
2019.

Option 3: File a civil lawsuit against Sylvia to
keep her off city council.

128. After a judge temporarily enjoined Defend-
ants’ attempt to unilaterally remove Sylvia from
council on July 23, 2019, six Castle Hills residents,
including Mike Flinn, Robbie Casey, and Bonnie
Hopke—the three residents who, along with Chalene
Martinez, testified against Sylvia’s petition—filed a
lawsuit in the name of the State of Texas to remove
Sylvia for incompetence and official misconduct.

129. Ironically, and further evidencing the exist-
ence of a high-level plan, criminal charges filed
against Sylvia in retaliation for her political speech
were cited as the main reason warranting Sylvia’s re-
moval.

130. As with the Defendants’ use of the criminal
process, the residents’ use of the civil process circum-
vented the district attorney’s office.

131. And as with the Defendants’ use of the crimi-
nal process, when the district attorney learned of the
residents’ use of the civil process, he filed a motion to
dismiss the action, stating that “removal may only
proceed with the intervention of the District Attorney
to represent the interest of the state” and that “the
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Bexar County Criminal District Attorney declines to
further prosecute this removal.”

132. When the six residents filed their objections
to the motion of nonsuit, the district attorney further
elaborated that “after a careful and independent in-
vestigation [it determined that] neither the criminal
charges against Defendants not this Chapter 21 re-
moval action should proceed.”

133. After a district court judge dismissed the case
and denied the motion for new trial, the six residents
appealed this determination. As of the date of this
complaint, their appeal is still pending.

134. When Sylvia’s attorneys—and later a trusted
friend—reached out to Mike Flinn’s counsel on her be-
half, asking for Sylvia to be released from the law-
suit— since she was no longer on the city council and
had already spent around $70,000 in attorney’s
fees—the counsel refused. During one of these con-
versations, Flinn’s counsel conditioned the release
from the lawsuit on Sylvia signing an affidavit stating
that she would never again run for the city council.

135. Despite being initially unsuccessful in (1) ob-
taining a criminal indictment against Sylvia, (2) re-
moving her from office based on the claim of being im-
properly sworn in, and (3) having a civil lawsuit filed
to remove Sylvia, Defendants succeeded in their ulti-
mate goal of intimidating and punishing Sylvia in re-
taliation for her political speech. Sylvia is no longer
on the city council—since she could not afford never-
ending attorney’s fees caused by her arrest and by
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Schnall’s and citizens’ attempts to remove her— and
will never again help organize a petition or participate
in any other public expression of her political speech.
She will also never again run for any political office.

Injury to Plaintiff

Defendants Have Severely Harmed Sylvia.

136. The retaliatory arrest manufactured by the
City and the Individual Defendants directly and prox-
1mately caused severe harms to Sylvia, including but
not limited to:

a. The harm to Sylvia’s reputation. Sylvia’s
mugshot was displayed repeatedly in the
media, both in her community and beyond.
She was the subject of repeated news arti-
cles about her wrongful arrest. To this day,
harmful and embarrassing news articles
with Sylvia’s mugshot appear when one
searches for her on the internet. This harm
continues to this day and is likely to con-
tinue in the future.

b. The harm to her future opportunities. Syl-
via’s arrest is a matter of public record. If
she were to ever apply for a job (which is in-
creasingly likely even for senior citizens, in
times of economic uncertainly) or for public
benefits, her chances of succeeding would be
significantly diminished due to her criminal
record. See Elisha Jain, Arrests as Regula-
tion, 67 Stan. L. Rev. 809, 810 (2015); see
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also Gary Fields & John R. Emshwiller,
Opinion, As Arrest Records Rise, Ameri-
cans Find Consequences Can Last a Life-
time, Wall St. J. (Aug. 18, 2014),
https://www.wsj.com/articles/as-arrest-rec-
ords-rise-americans-find- consequences-can-
last-a-lifetime-14084154027st=cj2xuywlkths
mji.

The harm to her pocketbook. Sylvia had to
pay a fee to be released from jail, a bonds-
man to secure her bond, and tens of thou-
sands of dollars to lawyers to defend against
the criminal charges.

. The harm to her faith in the criminal justice
system. Defendants’ actions caused Sylvia
to lose faith in the criminal justice system
and law enforcement in Castle Hills, a place
where she lives and where her family has
worked in law enforcement.

. The harm to her physical health. Stress
brought on by the worry about her criminal
prosecution led to many sleepless nights as
well as anxiety-filled days, resulting in the

overall deterioration of Sylvia’s physical
health.
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Causes of Action

Count I
42 U.S.C. § 1983—First and Fourteenth
Amendments
(Retaliatory Arrest Claim Against Individual
Defendants Trevino, Siemens, and Wright)

137. Sylvia realleges and incorporates by refer-
ence the allegations in Paragraphs 1 through 136 of
this complaint, as if fully stated herein.

138. Sylvia’s actions in championing the creation,
signature, and submission of a nonbinding citizens’
petition and urging the removal of city manager
Rapelye from his job are safeguarded by the First
Amendment to the United States Constitution.

139. Using their respective authorities under color
of state law, the Individual Defendants subjected Syl-
via to the deprivation of her rights under the First
Amendment by retaliating against her for exercising
those rights.

140. Motivated to punish and intimidate Sylvia for
her exercise of free speech, the Individual Defendants
engaged in various harmful acts against Sylvia in vi-
olation of clearly established First Amendment law,
resulting in her arrest. These acts include:

a. Defendant Trevino lodging a baseless theft
complaint against Sylvia and participating
in and encouraging a criminal investigation
and the institution of criminal charges



127a
Appendix D

against Sylvia for her involvement with the
petition.

b. Defendant Siemens instigating and over-
seeing a full criminal investigation and in-
stitution of criminal charges against Sylvia
for an ostensible crime related to defendant
Trevino’s theft complaint.

c. Defendants Siemens and Trevino bringing
in defendant Wright and tasking him with
investigating Sylvia and manufacturing
criminal charges against her.

d. Defendant Wright conducting a full crimi-
nal investigation of Sylvia under a “Tam-
pering with Governmental Record” statute
that is never used against individuals simi-
larly situated to Sylvia; swearing out a mis-
leading criminal complaint against Sylvia;
and proceeding with a criminal arrest pro-
cess meant to intentionally exclude the dis-
trict attorney’s involvement and foreclose
any avenue for Sylvia to appear before a
court—either by way of a summons or
through the satellite office—rather than be
jailed.

141. The foregoing are actions independently un-
constitutional but also were intended to send a warn-
ing to anyone else in Castle Hills bold enough to chal-
lenge the Individual Defendants’ grip on power by ex-
ercising their First Amendment rights.
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142. It 1s clearly established that retaliating
against individuals by arresting them under a law
that is generally not used to arrest similarly-situated
individuals is a violation of the First Amendment.
Every reasonable government official would have had
a fair warning that doing so and participating in a
scheme to do so is unconstitutional.

143. It is furthermore clearly established that re-
taliating against individuals by engaging in the vari-
ous harmful acts described in Paragraph 140 is a vio-
lation of the First Amendment. Every reasonable gov-
ernment official would have had a fair warning that
doing so and participating in a scheme to do so is un-
constitutional.

144. The facts also demonstrate that the criminal
charge the Individual Defendants assigned to Sylvia
was a sham charge, regardless of attempts to fabricate
probable cause or convince a judge to sign an arrest
warrant. Thus, even if probable cause existed, the ap-
plication of an unenforced law to Sylvia is insufficient
to outweigh the retaliatory animus illustrated by the
surrounding circumstances. The facts, including the
exclusion of the district attorney and his later dismis-
sal of defendant Wright’s charges against Sylvia, can-
not objectively justify Sylvia’s arrest.

145. No other similarly situated individuals have
ever been charged or arrested as Sylvia was.

146. Moreover, the Individual Defendants were
not acting under time constraint and made no split-
second decisions regarding Sylvia’s arrest.
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147. Furthermore, Sylvia’s protected speech is not
a legitimate consideration in determining whether to
make an arrest based on the claim that she tried to
steal the petition.

148. The Individual Defendants’ unconstitutional
acts, motivated by retaliatory animus, directly
harmed Sylvia by chilling her ability to exercise her
First Amendment rights and by causing her pecuni-
ary loss and the deterioration of her health.

149. Had it not been for the retaliatory animus,
the Individual Defendants would have never arrested
Sylvia for her actions related to supporting a nonbind-
ing citizens’ petition that did nothing other than ex-
press public discontent with the city government.

Count II

42 U.S.C. § 1983 - First and Fourteenth
Amendments
(Retaliatory Arrest Claim against the City of
Castle Hills)

150. Sylvia realleges and incorporates by refer-
ence the allegations in Paragraphs 1 through 136 of
this complaint, as if fully stated herein.

151. Through the Individual Defendants, as well
as through city manager Rapelye, city attorney
Schnall, and councilmember McCormick, Castle Hills
adopted and enforced an official policy or custom to
retaliate against Sylvia for her First Amendment ac-
tivities, namely the expression of her political thought
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through a nonbinding citizens’ petition urging the fir-
ing of city manager Rapelye.

152. As noted in Count I and elsewhere in the com-
plaint, the City retaliated against Sylvia in violation
of the First Amendment by concocting a scheme to ar-
rest Sylvia on manufactured misdemeanor charges.

153. This scheme was a part of an official policy or
custom that was deliberate, long-term, and pervasive,
unlike on-the-spot decisions to arrest, sometimes
made by individual officers in split-second situations.

154. The decision to arrest Sylvia can also be eas-
ily disentangled from her speech: unlike in some situ-
ations when an officer has to take speech into account
when determining whether an arrest is warranted
(for example content of speech could indicate
whether a suspect is ready to cooperate or presents a
continuing threat), here, there was no need to consider
the substance of the petition to determine whether the
tampering statute was violated. Afterall, the basis for
Sylvia’s arrest was the allegation that she tried to
steal her petition. The substance of the petition has
nothing to do with evaluating whether the theft took
place.

155. The actions of the Individual Defendants, as
well as city manager Rapelye, attorney Schnall, and
councilmember McCormick are attributable to the
City. As final policy-makers with final authority, or
who were delegated final authority, these individuals
made a deliberate choice to adopt a course of action
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that retaliated against Sylvia and resulted in her ar-
rest. They also ratified these retaliatory acts.

156. As city manager—imbued with the authority
to appoint and supervise all city employees and de-
partments—Rapelye is a municipal policymaker, and
his decisions and actions described in this complaint
represent official Castle Hills policy.

157. As mayor—president of the city council—de-
fendant Trevino is a municipal policymaker, and his
decisions and actions described in this complaint rep-
resent official Castle Hills policy.

158. As a council member, McCormick was a mu-
nicipal policymaker, and his decisions and actions de-
scribed in this complaint represent official Castle Hills
policy.

159. As police chief—executive head of the police
department—defendant Siemens is a municipal poli-
cymaker, and his decisions and actions described in
this complaint represent official Castle Hills policy.
Alternatively, as policymakers supervising and di-
recting defendant Siemens, city manager Rapelye,
councilmember McCormick, and defendant Trevino
ratified defendant Siemens’s actions as municipal pol-

icy.

160. As special detective—charged directly by de-
fendant Siemens and defendant Trevino with assign-
ing criminal charge to Sylvia—defendant Wright’s de-
cisions and actions described in this complaint repre-
sent official Castle Hills policy. Alternatively, as
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policymakers supervising and directing defendant
Wright, defendant Siemens, defendant Trevino, city
manager Rapelye, and councilmember McCormick
ratified defendant Wright’s actions as municipal pol-

icy.

161. As city attorney, who serves as a legal adviser
to the council, the city manager, and all other depart-
ments of the City, Marc Schnall acted in a way that
represented official Castle Hills policy. Alternatively,
as policymakers supervising and directing Schnall,
defendants Siemens and Trevino, city manager
Rapelye, and councilmember McCormick ratified
Schnall’s actions as municipal policy.

162. The actions undertaken or ratified by the City
constitute the moving force behind the retaliatory ar-
rest aimed at Sylvia’s exercise of her First Amendment
rights, which caused harm to Sylvia, including, but
not limited to damage to her reputation, her health,
her financial circumstances, and other adverse ef-
fects.

163. Had it not been for the retaliatory animus,
the City would have never caused, permitted, or ap-
proved Sylvia’s arrest for championing a nonbinding
citizens’ petition that did nothing other than express
public discontent with the city government.

164. Alternatively, in recent years, there has been
a persistent and widespread practice by Castle Hills
of retaliating against city residents who voice criti-
cism of the City or its officials or who petition the City
for redress of grievances.



133a
Appendix D

165. In addition to what happened to Sylvia, Cas-
tle Hills has a history of cracking down on disfavored
speech.

166. For example, in 2017 or 2018, a local resident
organized a petition to advocate for the closing of an
impound lot in his neighborhood. To intimidate the
resident and discourage him from submitting the pe-
tition, defendant Trevino—then a council member—
along with the former police chief, the former mayor,
and the former city manager showed up at the resi-
dent’s home and threatened him.

167. Similarly, in 2018, when another city resi-
dent put up opposition campaign signs on private
front yards with owner permission, defendant Tre-
vino’s predecessor called and threatened him with an
easement violation. “If this is the way y’all want to
play the game,” said the mayor in a voicemail message,
“then I can order the police to just go ahead and write
citations to everybody that has them in the easement
and kinda, maybe report it that you were the one that
started this.”

168. In 2016 and 2018, mayor Trevino, police chief
Siemens, special detective Wright, and councilmem-
ber McCormick were in positions of power in Castle
Hills. As such, they—as current policymakers—had
actual or constructive knowledge of this unconstitu-
tional policy or custom of retaliating against city res-
idents who criticize Castle Hills or its officials or who
petition the City for redress of grievances.
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169. But for the City’s policy or custom of retalia-
tion in response to criticism of those in power, Sylvia
would not have been arrested, had her reputation
dragged through the mud, subjected to abuse of pro-
cess, and suffered various other harms that further
serve to chill her First Amendment activities.

Prayver for Relief

WHEREFORE, Sylvia Gonzalez seeks a judg-
ment (1) declaring that the City and the Individual
Defendants violated her rights under the First and
Fourteenth Amendments to the United States Consti-
tution, and (2) awarding her compensatory and puni-
tive money damages against the City of Castle Hills,
Texas; Edward “JR” Trevino, II; John Siemens; and
Alexander Wright. Sylvia also seeks her attorney’s
fees and costs under 42 U.S.C. § 1988 as well as all
other and further relief as the Court may deem just
and proper.

Jury Demand

Sylvia Gonzalez demands a trial by jury on all is-
sues triable under Rule 38 of the Federal Rules of
Civil Procedure.

Dated: September 29, 2020 Respectfully submitted,

/s/ Anya Bidwell
Anya Bidwell (TX Bar
No. 24101516)

Will Aronin*

Patrick Jaicomo*
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INSTITUTE FOR JUSTICE
901 North Glebe Road,
Suite 900

Arlington, VA 22203
(703) 682-9320
abidwell@ij.org
waronin@ij.org
pjaicomo@ij.org

* Pro Hac Vice motions
to be filed

CERTIFICATE OF SERVICE

I hereby certify that, on this 29th day of Sep-
tember, 2020, I electronically filed the Complaint
with the Clerk of Court using the CM/ECF system.

I further certify that I caused a copy of the fore-
going Complaint to be served via process server upon
the following:

City of Castle Hills John Siemens
209 Lemonwood Drive 209 Lemonwood Drive
Castle Hills, TX 78213 Castle Hills, TX 78213

Edward “JR” Trevino, II Alexander Wright
209 Lemonwood Drive 5707 W I-10
Castle Hills, TX 78213 San Antonio, TX 78201

/s/ Anva Bidwell
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EXHIBIT A

PETITION

.

.

In the
Diane

A Petition to Castle Hills City Council
FIX OUR STREETS

Reinstate former City Manager Diane Pfeil

Due to our size and selected form of government, our city has always relied on the city manager to
oversee construction projects.

From 2014-2016, City Manager Diane Pfeil oversaw, from start to finish, over a dozen street projects
including Herweck, Honeysuckle, Twinleaf, Gladiola, Zornia, Krameria, Tamworth and Castle Lane
(which had a drainage component).

All were completed on time and on budget.

After Diana Pfeil’s departure only one street project remained—Danube. Construction projected to
last 90 days took 13 menths to complete and taxpayers paid an extra $260,000 in cost overruns.
During the next three years, various city managers talked about streets, made up priority lists and
paid for expensive engineering studies. None have fixed a single street.

Diane Pfeil proved that she could both administer the city’s mandated services of public safety, code
enforcement, finance, municipal court and public information and still supervise and complete all of
the projects undertaken during her tenure.

interest of restoring effective management, we the undersigned petition for the reinstatement of
Pfeil as City Manager of Castle Hills:

Print Name Signature Street Address
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EXHIBIT B

CASTLE HILLS POLICE DEPARTMENT
OFFENSE/INCIDENT REPORT

i =y
- -

CASTLE HILLS POLICE DEPARTMENT
Offense / Incident Report

'GENERAL OFFENSE INFORMATION Report Type:  Cumulative Raor
Agency CASTLE HLLS POUICE DEPARTMENT Location X8 LEMOMWOOD DRVE
Casa W 2015050058 CASTLE HLLS TEXAS TR2T3
Ra#
Deeme ription THEFT (Al athers)
incidern Status ACTIVE From Dste/Time 0SQ2201915:48
To DawTims 022019 18:30
Rapont Daks D8N0 150
ReportingOfficor  TURNER 204 P. inithi Rep. Date 08120181503
OFFENSE(S)
O fenss THEFT (ALL OTHERS)
Smute ucR

Apemgt Status  COMPLETED
OffenseBus ACTIVE
Locafion GOVERMME NTIRJBUIC BLDG

Computer N Alechd N 7 g R
‘Weapons
Crimil na
Acthvity
Biss Type Blas
Motvatian
COMPLAINANT
Mama TREVING, JR
Address = Phang
Race Etnle Bex DoB
Height Weight Har Eyea
BEN s DL & 8. RN
VICTINGS)
Mama  TREVINO,JR
Addrass ST
Race Ethnis Bax DOB
Height Weight Hair Eyes
BEN. _ . . DLASL IR
Typaal GOVERNMENT Vicim  NOME Injury
Vietim of Type
Heormic idelAsssult
Clireumstance

TURNER 204, P. Pege 1 o 8
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Q Q

Casw No: 2019080058

SUBJECT(S)
Name  GONZALEZ, SYLVIAANN
Addmss 953 WICKFCRDWAY CASTLEHpLS TX TEN3 Phone 7103438890
Race W Ethnkc M Sex F coe N
Helght a1 Weight T Hale  GRY Eyes  BRO
SAN - oas. EEEE re
Sub.  SUSPECT Arest 1D Citation #
Typa
Hotes
Name _ GONZALEZ, SWVIAANN
Addmas 103 WICKPORD WAY CASTLE HILLS, TXTEI13 Phons 2" ]
Race W Ethic  H Sm  F coe N
Helght  5UT* Weight 170 Hak  GRY Eyes  BRO
asN - - oLas. NN e
Sub.  SUSPECT ArrestiD Clationd
Type
Hotss
PROPERTY
Property Category DOCUMENTSFERSONAL CR BUSINESS Lots Typs  EVIDEWCE
Pultin
Holtes
Mlake Model Style
SedlalNo! VN Color
Vshicle Year PlateNol Stte
Type
Loss Date Loss Quantity Lass Value
Rac Date Reic Quantity Riec Valus
Drug Typa [Brug Quantity [Drug UOM
Property Category DOCUMENTSPERSONAL CRBUSNESS Losa Typs  STOLENRECOV ERED
Description Pettion
Notas
Maks Wodel Syl
Serlal No/VIN Coter
Vehich Year Plats Nol State/
Type
Lose Date Leoss Quantity Loss Value
Rec Dats w2201 Rac Quanity Rac Vaiue
Drug Type Drug Quantty Drig WOM

TURNER 204, P. Page 2 of §
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CaseNo: 2019-08-0058

Entered By TURNER 204, F.

Pam 3 of 35
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Case Noj 2018-08-0058

Incident # 2019-06-0058
TURNER 204, P,

Report Writlen by Sgt. P. Tumer#204

On May 24, 2018 | was made aware by Chief Johnny Siemens of an incident that occurred during a dity
coundl meeting (continuation) on May 22, 2018, Chief advised me thal City Mayor-JR Trevino would
be contactingme in reference to the filing of a cdminal compiaint which surmunds allegation(s) that a
sitting City Coundil Member, identified herein as SP, took P which
belonged to the City and at that fime was in possession of Mayor Trevino. | will be reviewing any and
dl video footage relevant 1o this case.

This caseis curently under investigation. Nothing further.

TURNER 204, P. Pogs 4 of §




141a

Appendix D

Q -

CassMe  2019-06-0058

Incident # 2019-06-0058 (1)
Zyniga 126,
On Tuesday, May 22, 2019 after sitting in ona continued Council Meeting which

occurred at City Hall, 209 Lemonwood Dr. located in Castle Hills, Bexar County, Texas, [ was
summoned by Mayor Trevino and asked if 1 could ask Council Woman Gonzalez to check and
see ifshe had picked up some paperwork that belonged to Mayor Trevino.

It was determined that Council Woman Gonzalez did pick up the paperwork and place
it in the back of her meeting binder.

‘The paperwork was ultimately given to City Secretary M. Gonzalez.

Capt. E. Zuniga

TURNER 204 B, Fage 5 of 5
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ExHIBIT C

CASTLE HILLS REPORTER NEWSLETTER

July / Augus
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City of Castle Hills by / Ausgst 2019
T S CITY COUNCIL
MESSAGE FROM

4 JR Trevino

THE MAYOR ' =

Clyde R. McCormick
i Place 1
o N
[}
Wonds cannot express how honored and proud T am o be back serving our Cige Ar
the City Council Candidate Forum in April someone asked the question, if I would Place 3
do anything differenty rhis rime on council My inirial waction was thar I would work e

equally ashard, bur I emember whar did wrong on council. I wasn’ able m rell enough Sy Wangar,

. - 3 2 Mayor Pro-Tern, Place 4.
residents about my struggles, failures, or successes 1 will be working to share as much Dou

informarion as possible, so you know abour my effors m make our Ciry bemer ”F ﬁsm'

As most of you all know I soughr our ro buy my home in Castle Hills after growing

up just down the street from our Ciry. T long admired the small-own atmaosphere, the CITY STAFF
perceprion of the righr knitcommunity, and the idea thar leaders could be accessble We Ryan Rapelye
hawe giear neighbors bur the biggest value in Castle Hills is the people thar work o give City Manager, 210) 293-9673
us the best possible services. T've said before that our employees are the lifeblood of our Melissa L. Gonzalez
Ciry and I srongly believe it. Ifit werent for our outstanding services, Castle Hills would City Secretary, (210) 293-9681
still bea grear neighborhood, but it woukdn' be a Gige Vacant
1 have several goals and priorities as your Mayor. First and foremost is o ensurean open Finance, (210) 283-9674
and transparcm government which welcomes an amay of perspecrives. As the saying James “Jim” Ladewig
goes, | know whar 1 know bur 1 don't know what I dontt know. This is where we need Fire Department Chief
the citizens, the subject mamer oxperts, © come forward w shar your knowledge and 210) 342-2341, ext. 277
independent thoughts. During my campaign as I was knocking on doors, | was amazed Johnny Siemens
arthe diversity of our residenrs. I assum you thar no marmer whar your vocation is, you can Folice Department Chief
make an impact in Castle Hills. While we might nor always agree, I ruly believe char the 210) 3422341
best decisions land in the middle of differing opinions. If you amnt sure if you have the Rick Harada
time 1o commit or you aren’t sure whar you want w do, pkase reach out 1o me. The Ciry Public Works & Animal Control
has boards and commissions with varying level of commirment needs, if you De Directer
would like, ler’s have a cup of coffes and find the right one for you! i
My next goal is to support our Ciry staff. In walking the streews, T heard the residents loud L ‘mwi_m’

and clear you love our Ciy services which 1 vehemently agree. Every aspect of the Castle
Hils’s services is op notch; of course, we can always be berter and working 1o make thar
happen is one of my prioritics. Below are my thoughts and perspecrive as it relawes w each Monthly Meetings

of our City departmenrs: All meetings are heid at
Contirued on cage & City Hall unless otherwise posiked.
* The st o015 e flrcts cavseivned i el et v s icles frams the Maspar and Gty Coasucil Memsbers ave thetr ousn peranal City Counei
4 o dered afficial - Jlrrs o shossld e oe be velled apon a3 sch.” 2nd Tuesdays, 630 pm.
‘5t Wednesday, 7.00pm
Upon Request
- HER -
Board of Adjusiment
. S - 3 z 4thMonday, 5:30 pm.
PHY1LS BROWNING Co Multiple AD Sizes
futueay pu e = Discounts Hpga Bacyent
% . Zoning Commission
st Tuesday, 700pm
hbsrhosdnews.com Upaon Request
2 Crime Gontrol & Prevention
District
8rd Monday, 530pm

Casthe Hills Residerit e . Az Needad
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Administration

While our office has seen rurn over theyears, our Ciry Manager,
Ryan Rapelye, has held the highest sandards for all employees.
In my opinion our administarion could use some addirional
support. We regularly have residents come in and volunreer
help with permits. Whik the wolunreers are always welcomed

City of Costle Hills

would agree that we do have a safe City; 1 have seen fimthand
how hard our officers work w keep our Ciry safe, 1 am a regular
an the police ride-along. In my ride-along, | have seen amestsfor
illicit drugs, people driving under cthe influence, stolen vehicles,
and felons in possession of firearms. In all of the amrests, there
is one commaon variable, we have the best possble and most

afficers working 1o keep our seers safe. Aside from

and much appreciared, | believe we find Ivesin a precarious
situarion when we are relying on volunteers w sustai n day w day
operations. Permirs are essenrial o Castle Hills for a vardery of
masons. Permirs ensure thar the Ciry mainrains a cemain level
ofsafery, adhems w building standards, and provides a uniform
look w our community; s derermined by our ordinances
Mo importantly, permiming which encompass plan mview
and inspemions generares revenue for the City o suppor
these services Home renovarion and growth in our busines
ommunity genemre additional evenue in our ad valorem and
sales tae which not only help ro sustain Ciry services bur provide
additional funding for projects like steets, drainage, or special
projects.

Fire

Thanks o a good friend of mine thar works for the Southwest
Texas Regional Advisory Council, I have been brushing up on
my y msponz knowledpe. In my education of the
firz wsponder world 1 have come 1o leam abowr some of the
most important facors thar affear life safery is, “minures™ in
cormelation o wsponse ime. When lives are on the line minures
am precious, which is why it is extremely valuable ro have our
Fire Department thar is lirerally 3 minures away from anywhere
in our Ciry. When rthe minues counr, you can counr on Castle
Hills Fire o be on scene quickly. If the recent events in our area
have shown anything is thar while we feel safein Castle Hills, we
are not immune 1o caastmophic evenrs.

Police

Following up from thar last line, ivis importan wo drive home the
ppoins that masscasualries don't discriminare where they happen.
Being able o have our Police department is another example
of having the first msponders when it marters. In walking the
sireers, many people think thar we have a safe Cig. While 1

WIATREK’'S MEAT MARKET
- best dried sausage in SA -

Carnivores Wanted.
8517 Blanco Road, San Antorio, TX 78216

the officers on the streer, we have a grear ream of investigarors
thar produce results at all levels. Whether it srolen irems being
recovered orare a business thar had an employee thar embezzled
aver $100,000.

Public Works

Lase bue cemainly not leass, the public works team; which is
my personal favarite. Rick and his tam work nonstep o keep
our Ciry clean, mainuined, and safe porerrial hazamds; with a
shoestring budger. Most notbly, the ream are incredibly modesr,
humble, and work in the shadows. Rick has been with the Ciry
for neary 20 years and has done all rhe jobs and continues
w do all the jobs a5 necessary. Unformunarely, Public Warks
experiences a grear deal of um over, Ridk mkes responsibility
of rraining all new hires on how w mainmin safery, repair and
operare equipment.

Ar the end of the day, 1 know we hawe some of best services
around and some of the besr depatment heads as well. My poal
is to oprim ize senvice and ultimarely provide the best value for
our tax dollas. Im dent with Mr. Rapelye's led;
and experienced coupled wih our relarionships in the area,
Castle Hills is poised for grear things. 1 have had the good
forrune of having numerous friends reach out 1o me so thar their
arganizations can partner with Castle Hills to make our lives a
limle berrer 1 look forward o sharing these individual denails
with you all in theupcoming months Unril then, if | can be of
service plesse do not hesitare o contact me.

Yours in service,
R Trevina

Mayor
JTrevino@CastleHills TX. gav
210-559-5940

g ‘ L g

www.elsmith.com
210-736-1605
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Gy of Casle Hills

MESSAGLE FROM

he FY 2020
The annual opcnnq Im\igﬂ swrves as a policy &u:uﬂm a
financial phn, an opersions guide, and a

iy [/ Auguet 2019

an emphasis on customer service; maintain the Cieys meserve at

mammimmhmdpmhﬁqmﬂ.mm

ik md

e

device For the Ciry. It is che foundation for the Ciry's aliocation
of resources toward service tHiwqr ﬂms to provide quality
serviees and | and I alsw
reflecw incremenial changes addressing service requirements and
builds upon initistives funded in prior yeans, while exablishing
new direction for programs. The budger document is alw used
W mkmt the tfu:uvu:s o{(‘ily programs and wivices while

Linal
L IF

MCIythmhmndmimdl:hcdﬂymdﬂyopﬂﬂmnﬁh:
city ying our the p hed by the council. A

levels, unlzms hisotical dus; and ensure department and
program oo will be budger at 3 masonable level, which paralldl
the cox of providing services. All of these fxcors will srill be key
In developlng the FY 2020 Proposed Budger.

As a part of the development of the FY 2020 Proposed Budget,
one of the focuses will be the need to review current capical
projects For sreets and drinage underway and utilize the 5-year
CIP w program the necessary dalbirs for inkhring new capial
projects nest year. In refrence o minor projecs, the Public
WmisDcp-uuurhuahudgxd i::nszntlﬂl.lln for

Ck"Mamgq.uismMm_ I d subymit to th

price to the beginning of each fiscal year, 3 budget of proposed
expenditures for the ensuing yeas, showing in as much deni
as practicable the estimared amounts required foe the efficient
operation of exch department of the city and the reasons for such
estimated expenditures. The FY 2019 Proposed Budger which was
eventually presented last August delivered a balanced bud gerwith
surplus for infrarucures and other capital expenscs. The budger
mainerined the rax rate and alforded the opportunity o maintin
current services levels for the residents of Castle Hills. The budger
was defined and ransparent and had meommended o maintain
all posivions 1o ensure City services and continue 1o improve all
customer wrvices 1o our residenes

During the development of the FY 2020 Proposed
process, we must ensure we confinue to mainein and provide
excellent municipal services to eltizens, busincsses, and visitors
while ensuring appropriae funding and tacking of all fimancial
resources. The City operates in 2 iu:lym thar qujamaqf
1 through December 31; developing die budger compreensiy
relies on the City Councl s effors 1 provide inputand direction
as well s City deparrmenta. The proces should alvays include
our residents in having the abiliey and oppomunicy o speak on
the budget during two public heardngs before final adoprion.
CmMJ - well as the public q:u is necemary w S dds
relired

minor ityand part of
!huh\o&rpmnfdn FY 2020 budger is to review the need 1o
increase and utilize “on demand ® contracton similar 1o what we
did recently on South Winston and Lemonwood.
The Ciry of Casde Hills cumrently has $3.2 million in asociaed
fdraimage funds for infs prej these funds
are infused by mvenve from sales fax, digieal billboards and
moemwarer billing/fees. (‘amq\n]; d\t Cl(jf weill :«nluﬂy
e oo B ol
The Ciry in the future may need o issue mllﬁﬂmnfob]‘aum
o borrow, poshly keverage parenerships andfor are mpe o obain
grant funding wo offscFutare costs of projects. Recemtly, the Ciry
entered int a new longerm contract with a digital billboand
company which will provide additional revenue for draimage and
sreets. Revenue from digital billoards is dedicated ro drainage
and sreets and B0 pﬂm( of tonl u\r.mt whh:h uru(u o
roughly $3.9 Million f i
This revenue will be commined m i-nm dmm projects and
the mew digital billboard willbe erected in 3 commercial arex near
Loop 410.
The Ciryof Casle Hills bugestoperating ex pense is the Landfil fees
in sanitation since we wansport and dispose meidential wastcara
landfill ourside of San Amonio. Over the years, the cxpendiure
ulami o Jandﬂ.l] ﬂm s uﬂhmd in o‘l-nnka'lm depanment

Is d projects inth
theremust be a hierarchy of funcion. Thebudger must fund Inu:
city services first and then plan effecrively in order ro address che
long-range projects.

As s the case with mosr municipaliies, personnel! payroll costs
encompas the largest single cxpﬂlc ina Imdgu.. Public safery
d the chock suaffi which

ged by the landBll This
may be difierent from other suburban elries around San Antanio
which might contmer thes services for rsidential collecton. In
prepacsion of che FY 2020 Proposed Budger, staff as monitored
this line-item expe nue and will review any necessary modifications
which may need o be aﬂumd fioe chis service,

endures extensive wear and rear, The FYZJISAM Budget
covered core services such as Public Safery (Fire, Police and
Dispatch), sanitationfstrocts within our Public Works, Munici

Aslh foned ly in articles, the City of Casde Hills

T very good unﬂqvou who ar knowledgeable, talented and
dedicated to their respecred positions within the organization. As
A

Court and Administration. The General Pundudthrp(ﬁmd
foe che City and accounts for the peneral service and

Las year in crafting the FY 2019 Proposed Budget, the forus

was 1o maintain the City's core service and balance this with

g4

fthe d f the FY 2020 Proposed Budget, another
fiocus should imvolve the aced o recnuit and recsin pemonuel ©
the City of Castle Hills. As partof the development of the budger
we should factor the need o have competitive silary and benefies

Conminued o page §
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The Ciry of Castle Hilks is fortunate and unijue 103 have a dedicared
public safery team which encompasses fire, police and dispach.

Another area in d-: dtur_lopu\:n[ of the FY 2020 Proposed Budget is
fus ders needs inour

City of Castle Hills

wat invalid and the use of the Ciry Manager form was done illegally
Iecause there was no election 2 required by starure. [ believe our ciry
had and has no authoriy w hirea City Manager 2 deseribed in Loeal
Government Cade Chaprer 25, Here is why:

and oommuniry.

Moving forwand, the Ciey will have 3 oumber of workshops on
the development of the FY 2020 Pmpasul Budger. This will be an
ry for citizens The FY 2020
Bldgc( Ca]:ndaru avaibbleon (J-:Cll)ls wibsite. Every budget isan
amempr 1o balance current and furure needs within the framework
of limited resources. Council and saff wil work cooperatively in
constructing the proposed budger based on these those guidelines.

Asalvays, I would like o provide an update on our capiral projecys

in rhe pipeline:
» Phase IIT Antler Drive Roadway Tmp. C i
commenced in eady May, currently the imrallation of wrility
work is underway and next will invelve the reconstruction of the
roadway. Projectis expected 1o take nine months

* Seeet Maintenance Program — Seal Coat Bids — The Ciry ha
identified streer candidaresand developed a list of sireer segme nns
o include in the 2009 SMP. The 2009 SMP for Seal Coat Projecrs
will include, but nec limited 10 spproximarely 29 different sueets
segments and 4 alleys for an approximare roral lengrh of 9.23
miles. The Ciry did nor receive any bids so our Ciry Engineers will
be reviewing and modifying the language in onder o advertise
again for bids.

* Banyan/Glemower — Engineering services andlor design is
underway on the reconstuctien of Banyan and Wateshed I

T | srare | sections 116421 through 1164210, were
ensoted in 1945 and remined substanially unchanged wnil codifed
a8 Chaprer 25 of du: Lm] Gov:nm-r_m le: in 1987. An ondinance
passed by eiry a law and is nor
effective to alrer Texss staruses. The relevane puwsm Is 116423 (now
(Ch23 sections 25.002 thru 25.025), which providesin pas: “Before the
provisions of this Act shall apply wand become operative in any city of
chis State, it shall be submirted for vote 10 the legally qualified elecrors
of such city for adoption, and shall receive 3 majority of all vores case
thereon at such election.” and requiring the clection be brought upon
a petition of at lexst 20 pereent of the towal number of votes cast for
Mayer inehe lsr dection, ete. There was o perition and no election
ot vere. Therefore, the City Manager form of govern ment deseribed in
Chaprer 25 cannot kegally be wsed in Casle hills and the provisions of

Chaprer 22 3pply 10 our city govemment.

This view was confirmed by Amorney General Opinion letrer JC-0544,
Aug 14, 2002, summarized in partas follows “General law ciriesare
crawrs of stanue and have only those paw:rs upn:ﬂy granted by
p— ity imnplind theref has expresly
designared the Mayor of 2 genenal Iawuql s the budger officer of 2
municipality and has asigned specific d uries to the Mayor. The Ciry
Council has no authority to resmign the Mayor's sutory dutics
1o ancther. The Mayot & expressly authorized © require other ciry
officers ro provide mms:ymic: mation mhmnnd ay a]mddqn:
o ciy emph ; isterial and adh

Drainage Improvement Phase | (Banyan Drive and Glentower
Drive). Design is 3t 609 and the City will advesrise for bids in
Seprember. Construction is expected o rake nine monthson thes

Two prejects.
= Mimosa/Kmmedato Wet Arenue — Enganumng serviess and/
or design is WWarershed 11 Drainage |

¥
Phase 1(Mimos Krameria o Wes: Avenue). Design s 2609 and
Cry will advertise for bids in Seprember.

Plexse conmaer me a rrapelye@castle hill-r gov or at the office ar

210 2939673 if you have any questions on projecs or need asistance

with services from the City of Castle Hilks,

%’% COUNCIL

COMMENTS

' CLYDE R. McCORMICK
PLACE 1

A In my amicle las issue, 1 wrate abour the City Manager-Council
form of government. | had found the first erdinance (Ondinance 182,
pssed by our City Council in 1963) which [ believed adopred dhe Ciry
Manages form of g for Castle Hills. [nsub research,
I believe 1have discovered thar our ity has been operating in viohrion
of state biwever since 1963, Irappears that the original ondinance 182

tasks necessary to carry ow his statutony duries.”

However. Section 25,051 was amended by the legishure in 2003
adding 250511 which prevides in p:run:rx part, 3 J’nllows 'TJns
chagrer does nor limic the 2wt

bw municipality to appoint and puuulz the duties of 2 munnpa]
afficer or emplayee nder Chaprer 22, 23 or 24 Thissppears w mean
that the Governing bady mighr appoint a “City Administaror” {or
“Clity Manager"), underthe provisions of Sections 22 071 and 22072,
to assim the Mayor, under the Mayor's direcrion and mp:rvslm.
in carrying out day w day admind ive functions and mink
duties amigned 10 the Mayor by section 22042 and Chaprer 102
Local Govertime it Code (LGC), and the Mayor retsing his assigned

Confirved onpage £

ey

210-342-9496
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responsibilivies. Looks 1o me like Chaprer 22 now applies

B. A question was raised bt month regarding removal of General-bw
Ciry Mayors and City Councilmembers. Let me clear up - there is
N0 Recall Blection procedure avaibible w the citizens of Caste Hilks.

This isa veryabb d: fihe rel i er2l
of the Tems Local Governme nt Codt{LL.C}_ The penessl smunis for
removal are incomg o0 vand i dan on of
off duty {unles aleohol is prescribed). {LGC Section 21.025). A sworn
pleading for removal may be fled with the districs court in the officers
county of residence by any siemonth cesident of the municipality
wha is not under indictment in the county. (LGC 20.026). The courn
will tequire 3 bond o be posted by the complainane. (LOC 21.028).
The petition must ser our the ecifics of the gounds for removal
complainedofin dear verms inc luding thedare, imeand place. (LGC
Section 21.026) The geounds for removal must have occured since
the kst eleetion of the officer, unless fucs were unknown 1o veters
at the time of the eection, (LGC 21.024). The complainant mus
obrain citation and service on the officer sought © be removed. I
the Judge denies citation, the marter is dismissed and coss shall be
asessed sgainie the eomphinant (LGC 21.027) The offirer shall have
the sight of trial by jury or may choose to be ried by the judge of
the court. The case will be prosccuted by e districe awarney assisted
by the complainant. These maners bave precedence over other coun
busines. If the removal is mot affirmed the officer remain in office
and the court may ases damages and costs agains the persons filing
the removal action. Aliernatively, the coun may affirm the removal
action. Either pagy may appeal the coun's dedision (LGC 211027,
21.029-21.030). | don't knew of any reported cases of removal under
thisstature,

In adkdirion, per Section 21031 LGCany mmh(hn of an =kmd
wofficer of a felony, or of a misd invalving official mi

operates a8 an immediate removal from office. The court rendering
judgement shall inchide 3 removal order in the judgement. Furthet, in
the event of an appeal, the court rendering the judgment may suspend
the officer, ifin the public inerest, pending final judgmert on appeal.

Onee final, 3 judgment of remeval makes the officer ineligible for re-
election o the sime office before dhe second anniversary of the dare of
removal. (LGC21.032)

C. We nced imerested volunteers for a variety of city committees
indluding zoning. Expressions of iterest in any committee may
be forwatd © the Cyy Mamger Or In the cxse of te Zoning
Commission, to me, Clyde R "Skip” McCormick, 210-383-8541,
cmcor5683@aol com.

I amended 3 Grant Management program this week (at my own
expente). 5 Jeed how things were, polineally, in Castle Hilk.
My Hesponse was “In our beaurifil lide communicy we enjoy all the
benefits of che MNational Pdivical Dy funcrion!™

Someone came up o me b month and acrually apologized for
comments made duting 3 council meeting Nicest thing thar has
happened to me recently. Been a wugh year so Far. Are you interested
in good government? Want o be 2 active participans? Please conzace
me Clyde R “Skip™ MeCormick, 210-383-8941, emecer5683@adl.
com.

Pa6

by f gt 2019

MARK F. SANDERSON
PLACE 2

Greetingd

As your row Alderman, 1 though I'd inoduce mysell and give you
it on vy Family and me. Currendy, Iwork asa software engincer ina
remote capacity for 3 DC based engineering company specialising in
highly complex software sysems_ It is 2 fob that is quire demanding,
requiringg that keep up to date on che latest and greatest wechnology.
Viskots o my howse will notice thar | enjoy rechnology, and have
many “Smart Home' oys that help us enjoy our home. My hobbies
include Computers and Technolegy (of course), HighPewered
Amatew Rodkety (NAR Level One Centified), Ham Radio (Generall
KESBAY), racing RC Trodks and flying RC Airplanc and projects
around de house. Although I'm noe curtent, | am akoa privaee piloras
well (SEL/VFRL You might see me toolingamund the neighborhoed
on my Red Hadey-Davidson Ulera Lud on which I do my own repair
wark.

My wile Rassel is from the Philippi d dher US Citizenship
neatly two years ago in 3 very emational Ausrin, Texas ceremony. She
is 3 woman of many rlenw  evidenced by her amazingly amisde
Easter celebration that shehas put on for friends and reighbors past
34 years here in Cagle Hills Huent in no less than five languages
(Visayan, Capiznon, Tagaleg, Hiligayron/Illenggs and English) as
well 35 3 working knowledge of Chinese and Japanes her language
skills surpass just about anyone [know.

Asa political meweomer, [ am quie lucky 1o have awife who isake an
expericnced palitical warker in her native Philippines. As veacher and
mother she is unsurpased in my eyes She is mothet 1 our only child,
‘Charles Frederick, the focus of our lives. [ have cerrainly married up.
Charles, our son, is five years ok, and & 3 ‘graduste’ of the Christian
School of Castde Hills Pre-School and is now on his way to staning
Kindetgarten chus in Casrle Hills Elementary. His hobbies include
running his RC uckin the back yard, learning w read and wrice, and
playing with his monster trucks in the sand and dirt. Thankfully he
has his mother'slooks and great aitude

1t will take a livde while for me o srde into my now role as your
representative. 1 am both humbled and awed ar the responsibilicy
that you 3 citizens have entrusted in me. Please be patient and

in mind that I'm not, and never will be, a politican. My halit of
“shooting from the hip" will be distressing vo some. and [ apologize in
advanoe tothose wh might be offen ded. [ris my hope that we will all
learn how to sccepe each other's d ifferences while feeling free © openly
erlticize policy matters that are impoteant o us all Public debute
should be passiomte. open and horest with no fear of humiliation or
embarrassment.

My goals are for usto have acivil envieon ment duringcowncil mectings
rhat will nor ke intimidating or distespectful. | hope o help mes inn
Taw rew zoning restrictions thar will help protect our residencial qualicy
of life. We have much work 1o do on climinating illegal residenial
busincsses. A lo(ofwuk mII n:nmman " sweees, Boodmsa.m! making
Casrle Hillsas £ friend ly hildh

In.

Contrusdon page T




148a

Appendix D

My / hugu22019

Continued fom oage &

Feel free o call me at any time 210 848 D661 Leave a voice mail if
T dont answer: T will rerurn your call as soon as possible. Feel frec
o email me, but T don't believe that email is the best medium toair
grievances and solve problems I appreciare the in-peson approach 1
Irave rescrved Sunday afternoons for discussing constituent issucs. 1
look forward tobeing your advocard

Mark F. Sanderson
210) 828-0661
man de song@castle hills-oegov

SYLVIA GONZALEZ
PLACE 3

MNew Zoning Commission Members

One of the first actions of the rew City Council wasthe nomination
and approval by Coundl of Zoning Commisson members o scrve
rwo year terme The process this year was for each Councilmember
ro nominate a candidare, and Council then voted ro approve or not)
cach nomination.

I nominated Joe Rodriguez to sove as Chairman of the Zoning
Commision, and he was pproved. Ledey Wenger nominated Jana
Baker, Dou glas Gregory nominated Margo Penaand Mark Sanderson
nominated Todd Herman —all were approved.

The Zoning Commision is composed of fve members and mwo

alternates. Since Seip McGormicks nominations were not approved,

there is an open scat on Zoning until Mr. McComick provides a

nomination that the majority of Council approves.

In order for the Zoning Commision o be complete in the inedm,

owo alternaw members were nominared and approved: John Hernden

and George Booth who can 6l in for the Sth scar or for aregular

membet who is unable ro anend a Zoning Meeting.

“The Zoning Commission is requiced by State Law if a city has zoning

ngubitions It is an advisory board and makes commendarions o

Council on all marters related 1o our zoning codes and individual

requests from property owners for the proper use of theie property

according to city policy.

We have 2 number of imporant issucs coming up that were not

finalized by the prior Zoning Commisson:

W A policy on shortictm rentals if we decide i begin allowing such
usesas Alrbnb's

M Prohibition of impound lots within the City of Castle Hill limirs
A jrction of o by the Zoning Review

T F BEApeop
Committee—a process also requiced by Stare Law—most of
which have been waiting fora recommendation for over two years

The new members of the Zoning Commission are all long-term

homeowners who hawe opposed unwanred dewelopment in their

and believe in prorecing the special reddential
qualitics desired by the majority of their ndghbors.

Syhda Gonzalez

210) 912-6664

syhia gorzalezl@yahoo com

City of Castle Hills

LESLEY WENGER
Mayor Pro-Tem, PLACE 4

What Purpose do Fees Serve?

Some of the mos common complain from resdents of Castle Hills
have todo with feesthe cityimposes, particulad y che fees imposed by
Public Works for pickugp of tree limbsand dirary i ¥
of which homeowners considerto be arbierary. Pare of the problem is
that the fees that have been approved by Council are no longer posted
on the websie, so there s no easy way for a homeowner ro determine
if these fees are appropriate or aceurae. Bur then there are all the
other fees the city imposes which, in many eases, serve no purpose
other than vo collect money. [ raised this issic atthe January 8, 2019
Council Mecting, w consder diminating wee trimming and roofing
permit fees for ganers However, Councl wanted m kaow what the
impact would be on the Budger

“The opportunity to reconsider all permit fees, and how they bencfe
residents, will come up in cur Budgea Worksdhwops this year, which
bbegin in July. Usally most citizens do nor amend these workshops,
b this is when Council determines hew we spend your tx moncy
for the coming year. The two permits | brought op in Janwary, along
with many others, do not protect residents. In the caw of reof permits,
Coundl voted, in 2016, 10 reduce the fee fiom a perecriage o the
proposed cost wo a fae fec of $100 pus 550 e reingpection which is
aursory at best. In the event that you have a problem with a new mof,
the dity takes no responsibility—thar is 2 marer berween you and the
roofing compmny. San Antonio does not sme o charge for ¢
permirs. Tree permirs, which are viewed a5 2 way o prevent cakowile
and other tree damage, alsodo notserve that purpose. They are isued
for ane month, to allow for tree timmers” availabilivy and scheduling
changes. Thar means thar the city has no idea whar daythe wimming
is taking place and no one will be checking to make sure the tols
used for cutting are dean or dhar the cuts are pinted—dvar, again,
is between you and the tee company you hire. The only funcrion the
ity plays is 1o not isue permies for companies thar may have been
found disreputable—something diar can be dever mined, if such a lise
cxists, by a phone eall to City Hall or a posting on the city website.
On the other hand, some permits, for new construerion, are useful to
maintain sructural and sfery compliance: clectrical wiring and new
plumbing, if not done corectly, can e Bres and Aooding which
could impact adjpining properries Your experience with ciry fees will
be wseful in determiningwhich fees should be maintained and which
should be chiminared.

Leley Wenger | 210) 377-3636 | wenge roghairx e com

Residential and Commercial Senvice and Repair

Gallos Plumbing Service Co.

Call 210 679-0000 Gallos Plumbing@yahoo.com
M-36478 Licensed and insur ed
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Code Compliance

Happy 4th of July. | would © acknowledge all of our vererans
and acrive duty service members and their families. Thank You
for service and sacrifice 1o our G rear Narion!

This month's wopic willbe trees. When a tree falls from one private
property onto another private property, the dury tw remowve the
fallen debris is with the property owner upon which the debris
has fallen onw. Thar the debris originares from a reighboring
property & not relevant for the purposes of a code viclarion as
there is no language in the code thar addresses this sort of civil
isue. The City cannot and will not get involved in 3 marer of
civil damages not caused by public property and therefore cannot
advocare for one side or the other in thesedisputes.

As for tree removal in emergency circumstances, the code stares
that "Trees in need of emergency pruning or removal that
threatens lives or property due to damage beyond the control of
the owner, may be rimmed or removed withour a permic. .. All
wounds on cak trees shall be painted immediarely or 2 soon as
weather and/or daylight allows (sec section 48-104), and debris
must be removed within 48 hous”™ Section 48-77 () and Sec.
48-56 states thar “In the event of a dead, dying or diseased tree
with an infestation threawening other trees, or the treeld posc a
hazard 1o life or property which cannot be mirigared withour
its emoval, the city manager may aurhorize the immediare
removal of the treefs) without the need for involvement by the
architecrural review committee.”

I you plan a construction project that inwalves the removal of
trees, please note that such a pmjea will need o come before
the Architecrural Review Commitee as referenced in Sec 8-48
9 I the projec mquirs emoval of trees, this request must
be clearly documented in the archiweorural review commitee
application, and payment for the uee removal as provided in the
city feeschedule shall acoompany the applicari dsuppoming
documentation per Chaprer 48 Artick II shall be provided ™
Any other tree emoval request is addressed in Sec. 48-55 which
states that " Thecity architecrural review comminee shall review
and hold a hearing on all wree mmoval requests when required
by this Code. The architecrural review comminee shall make a
meommendation to the ciry council for approval, approval with
modifications, or disapproval of every request for protecred or
heritage tree removal.

Though not afl-inclusive, the following are examples of e
removal requests thar may be approved by the archiwcural
review committee:

L Tiees so located as to prevent access 1 the property or 2 w

preclude resonable and lawful use of the propemny;

2. Dead, dyingordiseased such that recoveryis not practicable.
Thank you for your time and as always, you can always file
against your neighbor in Municipal Coun if you feel thar the
Ciry Code does not represent your personal interests.

as

Juby / Awgust 2019

Castle Hills, TX

ANNIVERSARIES:

Department Anniversaries

Dispatcher Travis Lowe, 6/6/1996 - 23 ye

Sgt. Paul Turner, 6/1/2005 - 14 years
Sgt. Ronald Singleton, 6/ 12 -7 years
Chief Johnny Siemens, 6/17/2013 - 6 years
Officer Daniel Cossu, 6/15/2015 - 4 years
Cpl. Tony Crawford,

Officer Nathaniel Peck,

\ SCHOOL/SPORTS
PHYSICALS: S-7Vi'@0)

525.00 School
Walk-ins Pricing
Accepted

BEST CHOICE PRIMARY CARE
5525 Blanco Road, Suite #102
San Antonio, Texas 78216
www.bestchoiceprimarycare.com
Jan Elliott MSN, APRN, FNP-C
210-47 4-6020

SERWICES AVAILABLE:
Anmual Healthcare Visit
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a \ DWI Fatality Crash and
Passports Other Happenings
The Gty of Casde Hills is On June 9th police officers rexponded to the 1700 bk N'W Loop
now officialy able ™ accepe 410 For a rollover accident. When the officers arrived, they began to
paperwock for US.  passport amist the injured driver and began the crash imesigation. At that
applications ar ciry hall The point wagedy struck A driver of another m.uf.k lus(c..axml and soruck
passport application srvices are two parral vehicles. The out of contrd vehicle continued mowards an
p R + officer walking on the shoulder of che highway, causing him o have
availible on a walk-in basis: B Y "
1o jump over the concrete barrier, Falling 20 feet to the frontage road
W Monday: 8:30 am to 2 pm; bedow 1o save hislife. The vehick continued towards our other officers
¥ aswell as a group of good Samaritans rending to the driver of the
W Wednesday: 8:30 am 10 4 pm; original crach. This cauced another officer and rwo civiliane o jump
M Friday: 0amto2 pm from the highway, filing 20 feetas well. to the frontage road below.
“The vehicle struck two other civilians, causing the death of one and
Appointments are available for Sarurdays from 8:30 serously in juring the other. The investigation of the second crash led
2 officers m believe thar the driver was intoxicated at the time of the
am. o 1:30 pm.
actident. Both officers thar jumped from the highway w the frontage
To schedule an appointment call (210) 2939674 or road below sustained injuries and were transported to the hospical
(210) 342-2341. Eoth officers hawe been released from the hospital and are recovering.
. < 1 One person’s decision w drink and deive contributed o a magedy
For sore s it rtgarc!.xf.!g&‘h:;‘;n iy ke o that effected w0 many families. This poor cheice impacted the good
e WE'“PN[’ please visic - Degarement Samarirans, who were trying to provide help o an injured crash
e A I victim, along with their Families; it eifected the police officers tha
hepsilf fevicdeheny passpartsheml were injured and their loved anes who must help them in their
L p, vecovery. Further, the police depanment was impacted having their

colleages injured Lastly, it has aff ecred our communiry, especially
those who have always smod strong in suppon of their police officers
and department.

Bundle up

“The outpouring of support for the injured officers and the police
department has definitely assisted putting this event behind us This

Coninped on page 10

E il N
IC.TREES fii\"e R EP.E} SP’!‘_B'J“::

960 Braun R
S Acazsin, TX B2

P 210.561.0155
Providing Quality Service Since 1989
www. artistictreesin c. com

Alistate

Veush i s B,

Professional Tree Service
Q Experienced » Dependable » Caring
[:C
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Continuet trovm page S
inidene has brought the Casde POLICE DEPARTMENT
Hupe ot of Tragedy Hills Community together in
: S suppart for all dhe vic:?ﬁmn:uf this ANNIVERSARES
e - senseless rragedy to a level 1 have 2

personally neverseen inmy nincteen
years of employment with dhe city.
Many members of the communit
affered their suppart for the officers
by making monctary donations,
sending cards, or bringing food
the afficers. Thiank you all so much.
The 100 Club of San Amonio aleo provided subscandial aipport
from there agency to the officers and their families. This oupouring
of support to the injured dficers and the police deparement has
definitdy amisted punting this cvent behind us

Cﬁg«ﬂm.{;rﬁﬂm ;uéym retf rement after 20 years
o arpiccand Tk ron

Cfficers and Dis patchers coming togecher on a Saturday to belp with
the [avn work for the infured officer & his home.

This tragedy has strengthened the resobe of e members of che
palice de partment rocontinue 1o arrest ddvers, who are intoxicated,
in an cifort 1o keep the community safe Remember to plan while
you can and have arrangements made if you are going to consume
aleohalic beverages and need a means m get home. Please do not
Drink and Dhdve.

“Threcofficer swere recognized by the MothersA gainst Drunk Driving
{MADD) for their commimment to DW1 Enforcement during 2018
and the palice deg was also recognized as an i
agency for their collective eifores as wdl The depariment, as well as
its members, have been recognized for several comecutive years for
consirency in DWI enforcement

Offficer Peck and Corporal Tomblin takinga pit sop for some
iee-cold [emonade.

Officer Alcale, Officer

| Euarlywine, and Sergean Davila
were recogrized by MADD in
the picinre below
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OUR NEIGHBORS
STOMACHSRFSVERS

SPRAINS BROKENBONES CHEST
CUTS:sumrsPAIN

We know accidents and ilinesses don't just happen from 9 to 5.

Methodist Texsan Hospital offers 24/7 expert emergency care
Without long waits — and our ER is right in your neighborhood. We are
known for our heart program, Joint Replacement Academy, and Inpatient
Rehabilitation Center, as well as our ful-service emergency department
that treats al levels of emergencies and pains.

METHODIST
TexsaNn Hosprrar
ACuwus or Morsomest Hirsiera
“Servng Humanity ro Honor God”

www MethodisfTe manHospital com

DOWNLOAD

Search: Methodist ER

£ D d on the
[ App Store

G0N, Nthocin HaaRhear Spatem cf San Artenis, L, LLS, 0518-20008

(OFFICIAL HEAL TH CARE PROVIDER OF JOICE
UTSA ATHLETICS, GO ROADRUNKERS! C.:I, i -,'5}:

[==hu]
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TOMMY MOON

BHIA N MOOMN

pgi2

My Auget 2019

kx_ CITY SNAPSHOTS

656-8507
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CPS

Gas Leaks: Recognize,
React, Report

L RECOGNIZETHESIGNS OF AGAS LEAK:

* Smell - A disinctive, sdfurdike odar. Nor all gas i
H‘M-ﬂlmﬂfﬂmﬂ-hﬂh‘

-s‘: leh-l hﬂlqmmm&
i, or deaddying

inan orherwise male arex.
* Sound - Hissing, raring or whisting noises coming
from the ground or gas equipment.
2. REACT IMMEDIATELY IF YOU SUSPECT A LEAK.
Assume there’s a danger. Wam others and leave the area
quickly DeNOT light 3 mach or use decsrical spplinces

Mﬂswm”mﬂmm
radics, TVs

City of Castle Hills

2019 National
Night Out

Mational Night Out i a narionwide
event sponsored by the Madonal
Associadon  of  Town Waich
{NATW)] Registration is free and
is now open. MNadonal Night Our
will take phice Tuesday, Ociober 1, 2019, Most events start
around &:00 PM and are scheduled to lasr undl 10:00 PM.
Registrrion is required if your communiry is planning on
hosting it own events or activities. From gatherings w blodk-
parties w smacks and wisits by police officers, neighbors are
encou raged to come ourside and meet one another and learn
about happenings in their neighborhood This is 2 grear
opportunity to exchange information that can heighten crime
and drug prevention awareness while lerting criminals know
thar neighbarhoods are arganized and fighting back.

Nanoml Night Our, an annual communicy-building
P partnerships berween citizens and police

3. REPORT THE LEAK.
From 2 safe bcarion, call CPS Energy ar 210-353-HELP
(4357) and dial $11. Do NOT asame someone dse will
report the leak. Do NOT go back o the leak area woul ow
personnel ay it ls safe to return.

andem:wmgcs(hccrﬁmn and participation in neighborhood
watch groups.

m i

Onlineregistrarionis istrag
Get registered roday and gwcyomselfpbenry of time w plan a
successful event!

BOARD
CERTIFIED

Texas Board of Legal Spedalization

‘Were you denied life insurance benefits because
‘your insurance company clims your loved one lied
on the policyapplication?

‘While thisi: fthetad

deny Ife inswance claims the standard necessary to prove
such mis epresentation Is very high in Texas Dorit let a Ife
Insurance company take advantage of you Contact us at (210}
T33-4177 o set up afree consultaton on your e inswance
dendal daim. Wew ill fight to get you the benefits you deserve.

i5e le negé un d de seguro de
vida porque la ila d insiste que su

Aungue ésta esuna de bs fctias que uan las compafias de
seguro de vida para negar reclamos, el nivel de evidenda
necesaio pam probar ura representacionfakaes muy ako en
Texas Mo defp gque una compahia de seguro de vida se
aproveche de wsted. Contactenos al (210) 733-8177 para fijar
una cita de consulta gratis para discutir su redamo de seguro
de vida Peleaemos por ayudarle a recuperar los beneficos
Qe semerece.

Law Offices of John F. Younger Jr.
900 NELoop4105te D43 « San Antonio, TX 78209 -H 06
Boasd Certified i Personal injury Tial Law by The Texs Boasd of
Legal Specaization since 1980
ttge/www yousges Law net

Hemodeling San Antonio for over 20 years

210-366-2380
ShawCoRemodeling.com
11943 Starcrest Dr. 78247

Visit Our Newly Designed Showroom!
Free Estimates & 100% Financing!
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Summer Fun Word Search

BARBECUE LEMONADE LFIRETFLTIETSSDMVE
BATHINGSUIT PARTY L ES OO0OUZ Z21ISAEUA RAMTYA AN
BEACH BORT PICNIC AQWHEKI KNRSTYEZXTC CTI
E:L;’“P gggémssas BDIOLBMSETRTFTPRAH
FAMILY SUNSHINE YRMATTIABCWTIJATS
FIREFLIES  SWIM EgHETOLAEYCOIETN
FRIENDS VACATION L CONBTIIEKTITFVWVAUIEKTNS
FUN VOLLEYBALL |0 G U EF B C FRRMZU S H
GAMES Z00, VS CGTTIUSGNTIUHTATEB
ICE CREAM K UCARTRTIUPLILEHWNSSZ Q

EGAME SETLUBOYJYNTUX

HCAEUBYOOPXOBETDTF

DS BGEUDANGOMETLS SN NS

CZHURTJEMTCI KO QX ?Z

JFree School Supphes” ~ Free Backpads® ~ Free Hawcuts® ~ Free Vision Screemings™ ~ Free School Suppbes® ~ free Backpacks® !

b s e 04 par B

g —
: Saturday, August 3rd

- 9am - Ipm

: Freeman Expo Hall B

. FREE PARKING!

2 www.Back2SchoolSA.com
&

:’ Free t iCDF!T'-_'?igare Free fPLEM:wl;l#_ s

Immunizations  Sports Phymgicals

SAN ANTONKY

& 1 Brain Balance L WESTERN FINANCE
g AQUARIUM Brain Balance: gy e
e e ®
e mmuﬂg”—“ .':.5..'5. G v a1aC Urgort are @ - ot

§pTHE LOAN STORE

~.opedypeg 3y — sauddng jooups aauy ~ ,sBuwaang womy aay ~ AnaEy

g UDISI) 3 ~ Ny 3~ spedipeg sy~ sipddng |n=|‘l:)§ a0y ~ SIUNRANG Loy Ry~ SNuieR Ay

%."—hzz School Supplies”™ ~ Free Backp




156a

Appendix D

Ly f P 2019

How does Smartlipo work?

Literally melting fat, iser-assisted lipolysis is performed
at Radiance with a local anesthetic and occasionally
a mild sedative if desired. Smartlipo uses alaser
and a cannula (I mm tube) to apply heat

to the problem fat Once the fat cells have been
destroyed, they don't come back unless there

isa large weight gain. Therefore, a typical
treat tisa time procedure.

Smartlipo provides

surgeons with:

m Greater control

B Reduced side
effects

m Faster healing
and recovery

m Improved Skin
tightening

rablance

laura bennack, m.d.

Treatment Areas:

Smartlipo can

treat fat virtually

anywhere including:

m Knees & thighs

u Hips & waist

m Abdomen, torso
& back

® Chest

W Arms, neck

medspa

City of Castle Hills

e

Recovery:

‘One of the greatest benefits of Smartlipo is its
short recovery period. This period is often as
short as 24 hours. There may be bruising and
swelling lasting longer. The incisions used are
incredibly small and the laser reduces damage to
surrounding tissue. There is no hospital stay and
the treatment can vary from one hour to 6 hours.

Results can be seen as quick as one weelk with
continued improvement over 6-12 months.

Call us at

(210) 804-0772
to make an
appointment for
a free consult.

April 1~ August 31,
2019 enjoy 20% off.
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209 Lemonwood Drive uE :‘?‘5“;“02
San Antonio, TX 78213 SAN ANTONIOTX
PERMIT NOLISEE

Time Dated

813 | Can't Wait

Mo matter the age...The desire fora
fun-filled e is always there.
You've retired so let us do the work

ane souloceon jb/a)/t'njf %

You have to be 55 to live here...
“growing up"is-foballf up +o youl

Move in now...
why wait to have this much L/

= . Pblivedand dtribmird by o @Neighborfiood Nevs com = Neighsorbood News.
8> Heighborhood News Ine. Fox advartiingasles sad ifor asnn plesse eall orseadh 5 o

Nei 5740 Cal omy Drie Suire LI e B e o T e e

P San Astoaio, TX 78230 L‘. e i e et s s :-A:I;::nﬂ-n.lm.huu—n.--ﬂ--.:
NEWS =" (2 o360~ a0) 5581063 Fax “"I:_ R s = e 4




COMPLAINT/AFFIDAVIT FOR WARRANT OF ARREST

158a
Appendix D

EXHIBIT D

CM 061715

COMPLAINT / AFFIDAVIT FOR WARRANT OF ARREST

Wamant No.:

THE STATEOF TEXAS §
§

GOUNTY OF BEXAR §

THE UNDERSIGNED AFFIANT, BEING A PEACE OFFICER UNDER THE LAWS OF THE
STATE OF TEXAS, AND BEING FIRST DULY SWORN, ON OATH MAKES THE
FOLLOWING STATEMENTS AND ACCUSATIONS:

1.

(]

w

Afflant believes thal a specific criminal offense has been commitled against the peace and
dignily of the slate, fo wit:

Offense Name: Tampering with Governmental Record
Offense Statute: §37.10(c)(1), Penal Code (MA)
TXDPS Ofiense Code: 73990623

Bexar County Offense Code:

Offense Date: 05/22/2019

. Afflant believes, and hereby charges and accuses, thal the above-listed offense was

commitied In Bexar Counly, Texas on or aboul May 22, 2019 by the following named and
described individual:

Syivia Ann Gonzalez, a white female, Date of Birth: 08/30/1946
(SID #: 1122375)

. identificalion and qualifications of Afflant:

My name is Alex Wright and | am the Afflant herein. | am a peace officer under the
laws of the Slale of Texas and am currently commissioned as a Special Delective with the
Caslle Hills Police Department ("CHPD") In Bexar Counly, Texas. in my role asa Special
Deteclive | am assigned, as needed, lo conduct Investigations which might otherwise be
considered sensilive, or delicale, either due to the nature of the crime or because of the
parfies Involved. | have over twenly (20) years of experience as a police officer and hold a
Master Peace Officer license from the Texas Commission on Law Enforcement. | am also
a licensed police instructor and field training officer. During my tenure as a Texas peace
officer | have recelved extensive fraining and experience in the field of criminal
invesligation and have parlicipated In numerous investigations into a wide varlety of both
slale and federal criminal law violations. | also have a Bachelor of Sclence degree in
Criminal Justice with a major in Law Enforcement from Southwest Texas State University.
| also have a Juris Doclorale degree from Si. Mary's University Schoo! of Law, and | am
licensed lo praclice iaw in the Stale of Texas and 14 ather slates.

. | conducled Interviews, ¢ from w , and reviewed evidence

during which the following information and facls were oblained, causing me lo have
probable cause for the above-staled beliefs and accusalions:

On June 18, 2019 was contacted by CHPD Police Chief Johnny Siemens and was
as igator on lhis case, bearing CHPD Case Mo. 2019-06-0058

Complalint! Affidavit for Warrant of Arrest-Syiwa Ann Gonzelez—Page 1of 8  Afflant's Infials:
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| obtained the initial offense report which was written as a "Theft” report. The report
referenced some petitions belonging to the city which were allegedly stolen by a Castie
Hills alderman named Sylvia Ann Gonzalez (herein sometimes "Gonzalez" or " Defendant
Gonzalez"). The Complainant is the cumrent mayor of the City of Castie Hills, Texas,
Edward “JR" Trevino Il (herein somelimes "Mayor Trevino"). Another primary witness is
CHPD Captain Esteban "Steve” Zuniga (herein sometimes "Capt. Zuniga").

On June 24, 2019 | met with Mayor Trevino (as the original Complainant) and
interviewed him about the events in guestion, and he responded by providing me with the
following facts:

Defendant Gonzalez was, until July 9, 2019, serving as an alderwoman for the
City of Caslle Hills, Texas. From her very first meeting in May of 2019 she (along
with another alderwoman) has been openly antagonistic to the city manager, Ryan
Rapelye, wanling desperately to get him fired. Part of her plan to oust Mr. Rapelye
involved collecting signatures on several petitions to that effect.

On the evening of May 21, 2018 a public meeting of the Castle Hills City Council
was held at city hall, located at 208 Lemonwood Dr., Castle Hills, Bexar County,
Texas 78213. This meeting was presided over by Mayor Trevino. During the public
commentary portion of the meeting, a citizen presented twenty-six (28) separate
petitions (the “Petitions”) to Mayor Trevino which each called for the removal of the
city manager Ryan Rapelye (under the guise of "FIX OUR STREETS"). As the
presiding officer of the city council meeting, Mayor Trevino accepted the Petitions as.
city property and put them among his papers for filing with the city secretary at the
conclusion of the meeting. At that moment the Petitions became city property and
“govemmental records” as defined by §37.01(2), Penal Code

Also during the public commentary portion of the meeting, a citizen named
Chalene Martinez took the microphone and said that Defendant Gonzalez had
personally come to her home to solicit her signature upon one of the Petitions. Ms.
Martinez then publically accused Gonzalez of misleading her regarding the actual
nature and purpose of the petitions, and said that Gonzalez asked her o sign under
false pretenses. The council meeting went long and due 1o the lateness of the hour
Mayor Trevino announced a recess and sald that the meeting would resume at 4pm
the nextday, May 22, 2019.

The following day, Mayor Trevino arrived eary for the continuation of the city
council meeting. In light of the serious allegations made by citizen Chalene Martinez
the night before, Mayor Trevino used this time fo start sifting through the Petitions in
search of any anomalies. As the 4pm meeling start time drew near, Mayor Trevino
attached a large black binder clip to the stack of 26 Petitions and placed them on top
of his other paperwork, all of which was in his working area on the desktop of the
dais (the “dais" is the bench at which the city council sits). During the meeting he
noticed that the Petitions were gone and he assumed the city secretary had
collected them. He also noticed that an identical binder clip and paper stack size
was now inside Gonzalez' large 3-fing binder, but thought it to be a coincidence.
Defendant Gonzalez' seat on the dais is to the right of, and adjacent to, Mayor
Trevino's seat.

Complaint/ Affidavit forWarrant of Arrest-Syhia Ann Gonzalez—Page 2 of 6  Affiant's Initlals: 7*/
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Al the end of the meeling the city secretary asked Mayor Trevino for the original
Petitions, causing him to realize thal she hadn't collecled them. These were the
original Petitions, carried over from the previous night's meeting and were still In
Mayor Trevino's possession as the presiding officer who recelved them. At this point,
recalling seeing the same binder clip and paper slack size inside Defendant
Gonzalez' 3-ring binder, Mayor Trevino suspected lhal Defendant Gonzalez had
laken the Petitions. Mayor Trevino then walved to get the atlention of CHPD Capl.
Zuniga who was near the back of the room helping to shut off lights. Capt. Zuniga
walked to where Mayor Trevino was standing on the dals.

arding Capl. Zi ' at the ing: Each cily depariment
sands a represenlalive fo cily council meetings so they are on-hand o answer any
queslions, as needed. On this particular evening Capl. Zuniga was representing the
poiice depariment in the place of Chief Siemens who could nol altend.)

Mayor Trevino explained to Capl. Zuniga that he suspected Defendant Gonzalez
had taken lhe Pelitions. Mayor Trevino then observed as Capt. Zuniga asked
Defendant Gonzalez If she had taken the Pelitions, which Gonzalez promplly
denied. Capt. Zunlga then asked Defendant Gonzalez if she was sure, at which point
Gonzalez walked back to her spol on the dals. Once back at her seat with her 3-ring
binder in front of her, Defendant Gonzalez opened her 3-ring binder and then started
slowly flipping through its contents, stopping before reaching the black binder clip at
which point she declared, again, that she did nol have the Petitions. Mayor Trevino
explained thal the pelitions were clearly visible but Gonzalez was just trying to avold
“finding" them. Mayor Trevino and Capt. Zuniga then bolh pointed fo the clearly
visible black binder clip at the back of Defendant Gonzalez' 3-ring binder. At that
point Defendant Gonzalez simply pulled the black binder clip out of her 3-ring binder,
revealing that these were indeed the missing original Petitions. As she produced the
Petitions, Gonzalez never questioned that they belonged to the cily or tried to claim
that they were hers. As the incidenl drew to a dose, the Petilions were given to the
city secrelary for safekeeping as governmental records.

On June 27, 2019 | met with Esleban "Steve” Zuniga, a Captaln with the Castle Hills
Police Department, and Interviewed him about the events in question, and he responded
by providing me with the following facls, which | found lo be consistent with Mayor
Trevino's slatement of facls:

In addition to supporting the account of events provided lo me by Mayor Trevino,
Capl. Zuniga's account also menlions additional observations. Defendant Gonzalez
twice denied having the Pelilions, When Gonzalez did, eventually, pull the petitions
oul of her 3-ring binder, Capl. Zuniga reports that Gonzalez told him that she thought
those were extras, But Capl. Zuniga found that statement odd because, f true, then
he questioned why she twice told him, only moments before, that she did not have
the Petitions in her binder, Further, if she thought she had a right to them (because
they were copies) then surely she would have spoken up when asked. Also,
Defendant Gonzalez moved very slowly while seemingly pretending to look for the
Pelitions In her 3-ring binder, which she ultimately found and produced.

Complal{ Atfidayit for Warrant of Arrest-Syivia Ann Gonzalez—Page 3 of 6 Affiant's inltis: 7&,
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| then waiched the surveillance videos from the council chambers which covered the
timeframe of the events previously described (which had previously been secured as
evidence by officers prior to my assignment to the case). This is what | observed:

Video 1 - Petitions Taken:

The time marks listed below de not refer to the lime of day, but rather they refer to
the minutes and seconds into the video at which that scene |s visible.

4:34: For the first time this day, Gonzalez approaches her seal on the dais (lo the
right of, and adjacent to, Mayor Trevino's seat). Al that time, Mayor Trevino Is standing
near his seat, but is facing the other way while engaged in a conversation. Gonzalez then
moves lo her left in order to reach over Mayor Trevino's stack of documents.

4:36: After looking around, Gonzalez picks up the Petitions from on top of Mayor
Trevino's binder and quickly pulls them loward her seal. There Is no mistaking that the
Petitions were In the Mayor's pile of documents, not Gonzalez' pile.

4:41: Gonzalez turns the Petitions loward her, looks at them directly, and begins
flipping through pages. There Is no mistake—Gonzalez knows whal she Is holding.

4:43: Gonzalez organizes the Pelitions by knocking them on the desk.

4:47: Gonzalez moves the Pelitions to the desktop In front of her, lays them down
on the desk 1o the right of her binder, and then opens her binder up so thal the cover
obscures the Pelitions.

4:51: Mayor Trevino nolices aclivilty near his binder and reaches over to pick his
binder up, not realizing that Gonzalez has just taken lhe Pelitions.

This video clearly shows Defendant Gonzalez inlentionally concealing and
removing the Petitions from city custody.

Video 2 — Petitions Recovered:

The time marks listed below do not refer lo the time of day, but rather they refer to
the minules and seconds into lhe video al which thal scene is visible.

1:40: it Is evident thal Mayor Trevino has realized thal he no longer has the
Petitions and returns 1o his seat on the dais to look for them.

1:43: Mayor Trevino bends over, looks at Gonzalez' binder, and confirms that the
large binder clip is slill Inside her 3-ring binder. This Is consistent with Mayor Trevino's
sworn statement wherein he sald he recalled seeing the binder clip In Defendant
Gonzalez' 3-ring binder. Al this same lime Defendant Gonzalez can been seen at the far
left side of the frame.

1:47: Mayor Trevino waves for Capl. Zuniga lo come his way, toward the dais.
2:05: Mayor Trevino Is talking to Capt. Zuniga.
3:16: Capl. Zuniga has walked o Defendant Gonzalez and is talking to her.

Complaint / Affidavit for Warrant of Arrest.Sylvia Ann Gonzalez—Page 4 of 6 Afflant's Initials: Z?E
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4:00: Defendant Gonzalez has retumned to her seal position at the dals and has
pulied her 3-ring binder toward her.

4:06: Defendant Gonzalez slowly flips through the contents of her binder, stopping
before reaching the black binder clip. It appears as though Defendant Gonzalez was
Irying to avoid ‘finding” the Petitions which she has already affirmatively staled that she
does nol have.

4:20: Defendant Gonzalez appears lo be running out of papers o slowly fiip
through and will soon reach the Petitions.

4:24: Mayor Trevino and Capl. Zuniga finally just point to the obvious binder clip
containing the Petitions. Il appears to me that Defendant Gonzalez realized thal she could
pretend no longer, so she simply pulled the Petitions out of her binder without further
hesitation.

4:48: The Pelitions are given to the custody of the city secretary for safekeeping as
govemmental records.

After walching lhese videos | was able lo confirm the accounts of the events as they
were given to me by Mayor Trevine and Capt. Zuniga.

Of particular note to me was that these videos show several furtive movements by
Defendant Gonzalez. Gonzalez app to be purmposefi iding “finding" the
Petitions by feigning her faiure lo notice the obvious binder clip which those around her
could dearly see. Also, she moved extremely slowly while looking through her 3-fing
binder, only thumbing through a few pages at a time, much more slowly than someone
would do if they were trying to prove that they didn't have the Pelitions. It seemed as if
she was wasting time hoping for some form of rescue.

On July 2, 2019 | mel with Capt. Zuniga and oblained his swom statement of the
events, which was wholly consistent with the facls he provided to me during our previous
Interview.

On July 7, 2019 | met with Chalene Martinez, the ditizen who spoke out against
Gonzalez at the May 21, 2019 city council meeting. | interviewed her and obtained her
sworn slatement regarding the following events: Gonzalez had personally gone to Ms.
Martinez' house on May 13, 2019 lo get her signature on one of the pelitions under false
prefenses, by misleading her, and by telling her several fabrications regarding Ryan
Rapelye which Ms. Marlinez felt was damaging lo his repulalion. Although Defendant
GonzaleZ Interaction with Ms. Martinez does not have a direct bearing on the offense
charged herein, it Is relevant as Il supporls a motive for Delendant Gonzalez' desire 1o
steal the pelitions—before further scrutiny could be brought to bear upon Chalene
Marlinez signature thereon.

On July 8, 2019 | met with Mayor Trevino and oblained his sworn statement of the
events, which was wholly consistent with the facts he provided to me during our previous
interview,

| also contacted Gonzalez several times during the course of my Investigation, offering
her the opportunily to give me her version of events; however she refused lo lalk to me.

int it for n -Syivia Ann Gonralez—Page 5 of 6  Alfiant’s inltials; Z'E
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5. My interviews and investigation of the witnesses discussed above revealed them to all be
credible and reliable, and | find their reputations for truth and veracity to be excellent.

6. | then compared the facts which | had leamed during my investigation with the elements
of the offense charged, above, and found that the elements had been satisfied, as follows:

I rin
§37.10(c)(1), Penal Code (MA)

A person commits an offense if the person:

. intentionally

. destroys, conceals, removes, or otheiwise impairs
. the verity, legibility, or avallability

. of a governmental record

B

“governmental record" means anything belonging to, received by, or kept by
government for information. §37.01(2), Penal Gode.

In this case, the govemmental records are the 26 Pelitions which
Defendant Gonzalez intentionally concealed andfor removed from being available.

Conclusion:

After reviewing the above-described facts, circumstances, witness statements,
surveillance videos, and other evidence, and after taking into account all statutory exceptions
to criminal liability, if any, | have concluded my investigation in this case. | have good reason
{o believe, and do beligve, that Sylvia Ann Gonzalez committed the abovedisted offense,
against the peace and d gnity of the state.

WHEREFORE, | hereby pray for the issuance of a warrant of arrest authorizing the arrest
of Sylvia Ann Gonzalez and charging that she has committed the above-listed offense.

Respectfuly submitted,

Aluddz/# 40

Alex Wright, Afflant
Special Detective, Badge #4 10
Castle Hills Police Department

SUBSCRIBED and SWORN to before me by sa\dy}anl onthisthe _ {7 day of July,
/

AD,2019,at 23T  dcack T M. P
e i/
e //

Vit Uhiea g?% -
AT
Judge, _ [7S  Judiclal District Gourt

Bexar County, Texas

Complaint !/ Affidavit for Warrant of Arrest-Syivia Ann Gonzalez—Page 6 of 6 Afflant's Initials: %






