No.

IN THE
SUPREME COURT OF THE UNITED STATES

C\r\r\s\'ov\wer A, SimcoX PETITIONER
(Your Name) /. ‘ﬁ b

{;

m~aty
' !g'\,

Stote, of Arizona gtal_ RESPONDENT(S)

*

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a
without prepayment of costs and to proceed in forma pauperis.

Please ciieck ,the appropriate boxes:

Pl

HPetltloner has previously been granted leave to proceed in forma paupems in
the followmg court(s): s

Maﬂu}i‘?d Coun*\l/ Svpenor Coutt  Arizova Court of Apgea\s

Avizona Supreme Coprd

[1Petitioner has not previously been granted leave to proceed in forma
pauperis in any other court.

[ Petitioner’s affidavit or declaration in support of this motion is attached hereto.

[ Petitioner’s affidavit or declaratlon is not attached because the court below
appointed counsel in the current prdceeding, and:

[0 The appointment was made under the following provision of law:
, Or

[]a copy of the order of appointment is appended.

TR Sy n o

(Signature)




AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I, C\W\S‘\O\Z\\CF A S l\”ﬂCﬁX am the petitioner in the above-entitled case. In support of
my motlon to proceed n forma, pauperis, I state that because of my poverty I am unable to pay
the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross
amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average monthly amount during Amount expected
the_ past 12 months next month
You Spouse You Spouse

Employment s 0 $ $ $
Self-employment s O $ $ $
Income from real property $_0O $ $ $
(such as rental income)
Interest and dividends $_ O $ $ $
Gifts $_O $ $ $
Alimony $_O $ $ $
Child Support $_ O $_ $ $
Retirement (such as social $__ O $ $ $
security, pensions,
annuities, insurance)
Disability (such as social s O $ $ $
security, insurance payments)
Unemployment payments $__ O $ $ $
Public-assistance $_O $ $ $
(such as welfare) '
Other (specify): $ O $ $ $

Total monthly income: $ @) $ $ $




"

2. List your employment history for the past two years most recent first. (Gross monthly pay
is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
Employment
N/A $
$
$

3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
Employment
N/A $
$
$

4. How much cash do you and your spouse have? $ 0
Below, state any money you or your spouse have in bank accounts or in any other financial
institution.

Type ?I\ /a'g::ount (e.g., checking or savings) Amount you have Amount your spouse has

$ $
$ __ $

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings. :

[J Home (1 Other real estate
Value Value

(] Motor Vehicle #1 . [ Motor Vehicle #2
Year, make & model ___- Year, make & model
Value Value

[ Other assets
s Description

Value O




6. State every person, business, or organization owing you or your spouse money, and the
amount owed.

Person owing you or Amount owed to you Amount owed to your spouse
your spouse money .
A $ $

7. State the persons who rely on you or your spouse for support. For minor children, list initials
instead of names (e.g. “J.S.” instead of “John Smith”).

Name Relationship Age

N/A

8. Estimate the average monthly expenses of you and your family. Show separately the amounts

paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or
annually to show the monthly rate.

You Your spouse

Rent or home-mortgage payment
(include lot rented for mobile home) $. 0 $

Are real estate taxes included? [JYes [JNo
Is property insurance included? [JYes [ No

Utilities (electricity, heating fuel,

water, sewer, and telephone) $ O $
Home maintenance (repairs and upkeep) $ @) $
Food $_ O $
Clothing $_ O $
Laundry and dry-cleaning $ O $
Medical and dental expenses $_ O $




Transportation (not including motor vehicle payments)

Recreation, entertainment, newspapers, magazines, ete.

Insurance (not deducted from wages or included in mortgage payments)

Homeowner’s or renter’s

Life

Health

Motor Vehicle

Other:

$

You .

Your spouse

Taxes (not deducted from wages or included in mortgage payments)

(specify):
Installment payments
Motor Vehicle
Credit card(s)
Department store(s)

Other:

Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession,
or farm (attach detailed statement)

Other (specify):

Total monthly expenses:

$_ O $
$. O $
$_O $

O $
$_O $
$ O $
$__O. $
$ O $
$ O $
$_ O $
$ O $
$_ O $
$ O $
$ $
$_ O $
$ O $

]



9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

O Yes m No If yes, describe on an attached sheet.

10. Have you paid — or will you be paying - an attorney any money for services in connectioh
with this case, including the completion of this form? [Yes X No

If yes, how much?

If yes, state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this
form?

[0 Yes Jﬁ\ No

If yes, how much?

If yes, state the person’s'name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the costs of this case.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on: __Oe€ I\>‘\' em‘oer ‘ , 20 2\

¥

(Signature)




No.

IN THE

SUPREME COURT OF THE UNITED STATES

(Your Name) g.‘ :

VS. \\,‘ I L TN L

Stete of Atizona E‘\’d/‘-RESPONDENT_(S)

ON PETITION FOR A WRIT OF CERTIORARI T -

s — J

Arizoba Supreme Court  Avzona Cau€*0§ 35??"*’&».5

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

Chastopher A Simcox #'?JHWXK

(Your Narr‘le)

APOC. | ewis RosT Maok S.Hwy 85

(Address)

Buckeye, AZ 85326

(City, State, Zip Code)

N/As

(Phone Number)




QUESTION(S) PRESENTED

1s a pro se defendart 9uaron‘\‘eeA o dve process
right of Od\li%o"}/ Counsel throuagh the ent rﬁ:h/ of
Teiol (nduo\inc_)} Sen+encm3 phase &

Can the state of Acizona den\/ a pro <€ de;?'gn(kan’\{" ,
advi sory counsel durmﬁ sen+enc,;n3 ?hase of teial ¢

Sheutd pro se defendont be 3“3\““'@5‘ a new SCY‘!\’S\'\C‘W\S

hearing £ he was without advisery cgunse\ 5\%““3 |
Sentencing heoring of tTrial process .



LIST OF PARTIES

[ ] All parties appear in the caption of the case on the cover page.

[X] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:

Juége. Jose S, Padilla - Svpexior Couck ("\a\’{co\oo\ Coun-’r\/
\ h \ - .

iﬁgﬁ EEZ‘;EC;)DSO‘ Acizona Coutt of /\??m\s Divisien Two

Judae EcKkerstrom .

/*\rhan(g)q Packel - Maxwcopa Covnty Abtorney S office

RELATED CASES

Tehidioner has No oceess To Case low/,
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix
the petition and is

to

[1 reporfed at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix
the petition and is

to-

[ ] reported at > Oi',
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

[X] For cases from state courts:

The opinion of the highest state court to review the merits appears at

Appendix _Am 3)' lglt()a?%ﬂntlon 2%d ?1;\, /ApL2 New Docsl /Co A/B82 /3 595835 « Fd-?
Dﬁ reported at ; Or,

[ 1 has been des1gnated for pubhcatlon but is not yet reported; or,
[/] is unpublished.

The oplmon of the Ma"\ COPQ CODV\‘\V)' 50?@(\0r‘ CO\)V‘\' court
appears at Appendix to the petltlon and is

[ ] reported at ; OF,
[ 1 has been designated for publlcatlon but is not yet reported; or,
[ 1is unpubhshed




JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

DQ For cases from state courts:

The date on which the highest state court decided my case was I-%-24
A copy of that decision appears at Appendix

[)Q A timelygpetition for rehearing was thereafter denied on the following date:
7-38-2\ , and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was grénfed |
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
US. Conshitution, Fourth Amendwent doe process.
Anzona Constrfotion  Acticle 2 524

U.S. Con%\ﬂv*\’ion/ St Amendment - 4o hove
O%"\S*‘ahce of couvnzael %r o\eQemce..,ﬂ



STATEMENT OF THE CASE

FeXidioner , Cother than accept F\ea Lorgain ,being
innecent of alleged charqes, Chose o proceed o
triol pre se. Arizena, Maricopa County Superior
Cour+t Pwovidec& Fﬁ*‘iﬁoner/de endont wh Ac&\/tsmz
Counsel to assist with Frcw\-r{cxl F\fepc\voﬁr\‘on oD
during frial, Petitioner was Found qLily by yoy
onn 3 of & counts; aquitted on 3 CODD‘\'S.

Desyi*\'e F\vohﬁ calls and lefters, petirioner Wa$
akandoned \Qy Cour T aVFéereé advisory courise) .
Jdoring Seh%‘enc\mg phase. RAtioner had no ocecess

leqal research ror ossistance of counsel w\‘*r\r: n{? ey
inFormodion on his rights dur\‘\r\f)f\)rchCh"\ﬂhcé voter 4

o Pmedﬁd with pre-senfonce re\>c>r-\- \OCT‘\“D‘:\C Se‘(:\\'ehc,\ nQ
' :hca\"mg, Petitioner was \eft ”\egc\\\y blind doring
senfencim P\\OS@. | ) | \
Petitioner wWas hever aware he hod af("\g\\‘\' to O\cﬁ\(\‘S.or?/
counsel during Sentencing P\\qse”um—i\ etng informed
b)f court CLPPO“\JV‘CA Counse) durmg a Rule 32 @Fpec\k .
See otracdhed motion Yo Arizena Court of Appeals

Lor QgL et



REASONS FOR GRANTING THE PETITION .
T +his Ccase, ana «%9(‘/{‘{\ Yre (nterest of the Fob\\‘c \fj\é
%)"\'U\’E. coses, Ve-\-ijr‘\one‘(‘ \(‘CS‘FﬁO\";U\\\{ rectoes‘\'g' + \;
court 4o review and g)rbv(’c&e re\tef on its merﬁpé
violation of dve process bosed en albsence of odvisery

covnsel during sentencing p\qua‘ ]
Fetitioner does not argue “ineftfechive covnsel | rather

the asmplete dbsence of advisory coonsel and 5?€K§
the remedy arly of a new Sentencing \r\em—(r\cﬁ with the
assistance of advisery Counse| ond o be providea o
Copy of pre-sentence report whidh fothis Aoy
PQ%H‘\‘ onex- hos never been ‘?m\ﬂded o COF?/- |
Inthe Fv\akx‘c, nferest in re,%oxds Yo imf&s‘é\/m% C\sz;/&g
Cor Foture occorances of Tais 15502, Fe\w%\oher sua]
Lhe Acizona Qons-%\{f&\ﬂof\‘ Shatotres e
ec‘.{%co\\\y oAdress e \"i%‘ﬂ*z D'Q e !
s 4o q&\/\“smv\/ covnsel dvandg q
fm%enc_\\mg F\(\O\SC‘

cing NS (‘\'3\<\¥ cen oe
cules of

immvmen%s o
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defendants To acces |
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: qQ-1-21




INTHE

ARIZONA COURT OF APPEALS
DIVISION TWO

THE STATE OF ARIZONA,
Respondent,

0.

CHRIS ALLEN SIMCOX,
Petitioner.

No. 2 CA-CR 2020-0145-PR
Filed September 25, 2020

TH1Ss DECISION DOES NOT CREATE LEGAL PRECEDENT AND
MAY NOT BE CITED EXCEPT AS AUTHORIZED BY APPLICABLE RULES.
NOT FOR PUBLICATION
See Ariz. R. Sup. Ct. 111(c)(1); Ariz. R. Crim. P. 31.19(e).

Petition for Review from the Superior Court in Maricopa County
No. CR2013428563001DT
The Honorable Jose S. Padilla, Judge

REVIEW GRANTED; RELIEF DENIED

COUNSEL

Allister Adel, Maricopa County Attorney
By Jeffrey L. Sparks, Deputy County Attorney, Phoenix
Counsel for Respondent

Chris A. Simcox, Buckeye
In Propria Persona



STATE v. SIMCOX
Decision of the Court

MEMORANDUM DECISION

Presiding Judge Eppich authored the decision of the Court, in which Judge
Espinosa and Judge Eckerstrom concurred.

E P PICH, Presiding Judge:

q1 Petitioner Chris Simcox seeks review of the trial court’s order
dismissing his petition for post-conviction relief, filed pursuant to Rule 32,
Ariz. R. Crim. P.! “We will not disturb a trial court’s ruling.on a petition
for post-conviction relief absent a clear abuse of discretion.” State v.
Swoopes, 216 Ariz. 390, § 4 (App. 2007). Simcox has not sustained his burden
of establishing such abuse here.

q2 After ajury trial, Simcox was convicted of furnishing obscene
or harmful items to minors and two counts of child molestation. The trial
court sentenced him to concurrent and consecutive prison terms totaling
19.5 years. The convictions and sentences were affirmed on appeal. State
v. Simcox, No. 1 CA-CR 16-0485, § 22 (Ariz. App. Oct. 17, 2017) (mem.
decision). Simcox thereafter sought post-conviction relief, arguing in his
petition that he had not been “afforded an opportunity to see and review
the presentence report (PSR) prior to sentencing, thus violating his right to
due process.” The trial court held a status conference at which the petition
was discussed and the court noted in its minute entry that it believed the
issue had been waived and could not be raised as one of ineffective
assistance of counsel because Simcox had represented himself. But, “[i]n
order to make a clean record” for review, the court allowed supplemental
briefing on “the role of advisory counsel after trial.”- Following its review
of the briefing, the court summarily dismissed the petition. '

1QOur supreme court amended the post-conviction relief rules,
effective January 1, 2020. Ariz. Sup. Ct. Order R-19-0012 (Aug. 29, 2019).
“Because it is neither infeasible nor works an injustice here, we cite to and
apply the current version of the rules.” State v. Mendoza, 249 Ariz. 180, n.1
(App. 2020) (“amendments apply to all cases pending on the effective date
unless a court determines that ‘applying the rule or amendment would be
infeasible or work an injustice’” (quoting Ariz. Sup. Ct. Order R-19-0012)).



~

STATE v. SIMCOX
Decision of the Court

M On review, Simcox argues the trial court abused its discretion
in dismissing his petition because “the absen[c]e of advisory counsel during
[the] sentencing phase” and his not having been provided a copy of the
presentence report were “fundamental, substantive error[s].” But these are
claims of constitutional error —a due process claim and one for denial of the
right to counsel —and both fall under Rule 32.1(a). As such, they are
precluded due to Simcox’s failure to raise them on appeal.? See Ariz. R.
Crim. P. 32.2(a)(3). The court therefore did not abuse its discretion in
dismissing the petition. '

4 We grant the petition for review, but we deny relief.

2To the extent Simcox’s claim relating to advisory counsel can be
read as one of ineffective assistance of counsel, the trial court correctly
rejected it. See State v. Russell, 175 Ariz. 529, 534 (App. 1993) (“[A]fter
waiving his right to counsel at trial, the defendant has no constitutionally

protected right to challenge the advice or services provided by advisory
counsel.”) (citing Pennsylvania v. Finley, 481 U.S. 551, 557 (1987)).
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Supreme Court

STATE OF ARIZONA

ROBERT BRUTINEL ARIZONA STATE COURTS BUILDING TRACIE K. LINDEMAN

Chief Justice 1501 WEST WASHINGTON STREET, SUITE 402 ’ Clerk of the Court
PHOENIX, ARIZONA 85007
TELEPHONE: (602) 452-3396

April 28, 2021

RE: STATE OF ARIZONA v CHRIS ALLEN SIMCOX
Arizona Supreme Court No. CR-20-0432-PR
Court of Appeals, Division Two No. 2 CA-CR 20-0145 PRPC
Maricopa County Superior Court No. CR2013-428563-001

GREETINGS:

The following action was taken by the Supreme Court of the State
of Arizona on April 28, 2021, in regard to the above-referenced
cause:

ORDERED: Petition for Review = DENIED.

A panel composed of Chief Justice Brutinel, Vice Chief Justice
Timmer, Justice Bolick, and Justice Lopez participated in the
determination of this matter.

Tracie K. Lindeman, Clerk

TO:

Linley Wilson

Jeffrey L Sparks

Christopher Allen Simcox, ADOC 311769, Arizona State Prison,
. .Lewis - Morey N

Jeffrey P Handler, Clerk

tkl

APPENDIX B
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FILED BY CLERK

JUL 08 2021

|
|
COURT OF APPEALS

STATE OF ARIZONA COURT OF APPEALS
DIVISION TWO DIVISION TWO

MANDATE

2 CA-CR 2020-0145-PR
Department B

Maricopa County

Cause No. CR2013428563001

RE: STATE OF ARIZONA v. CHRISTOPHER ALLEN SIMCOX

To: The Superior Court of Maricopa County and the Hon. Raymond L. Billotte,
Judge, in relation to Cause No. CR2013428563001. ’

’

This cause was brought before Division Two of the Arizona Court of Appeals
in the manner prescribed by law. This Court rendered its Memorandum Decision and
it was filed on September 25, 2020,

No Motion for Reconsideration was filed and the time for filing such has
expired.

A Petition for Review was filed and DENIED by Order of the Arizona Supreme
Court.

NOW, THEREFORE,  YOU ARE COMMANDED to conduct such proceedings as required
to comply with the accompanying Memorandum Decision of this Court.

I, Jeffrey P. Handler, Clerk of the Court of Appeals, Division Two, hereby
certify the accompanying Memorandum Decision (see link below) to be a full and
accurate copy of the decision filed in this cause on September 25, 2020.

To view the decision, please click on the following link: .
https://www.appeals2.az.gov/APL2NewDocs1/COA/882/3595895.pdf

DATED: July 08, 2021

JEFFREY P. HANDLER
Judge Pro Tempore

APPENDIX A
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No.

IN THE

SUPREME COURT OF THE UNITED STATES

Christopher A, SimcoX _ permioner

(Your Name)

VS.
Siotre, of Axizona — RESPONDENT(S)

PROOF OF SERVICE

I, C‘nﬂ%’\'b?\'lc.\" A. SimeoX , do swear or declare that on this date,
Ockpboexr 4 , 20 VA , as required by Supreme Court Rule 29 I have
served the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 3 calendar days.

The names and addresses of those served are as follows:

I declare under penalty of perjury that the foregoing is true and correct.

Executed on __10~H , 2021

P el §‘M¢_a7<3

(Signature)
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wos,_obondened by advisory couvnsel .

_Arizona_couets nave oo \owi mcogmzeA Frolr a
defendant's post-conviction relief proceeding is, in

Mpst circom s_tancegkgép%@ge_ﬁdm%;@g\zlem@in#iag_
direck appeodl. Sfafe v. lassel, 233Aviz . 353 312 B34
g orz). While Pebiticner did challenge bis conviction
on direct appen \, a?gei\gi:ccouﬁs do 0ot receghize
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‘a??e,a.\ . Otate v. Sang [e 22\ Aviz. 580, 212 P34 Q\%@(?}:@\/
Cineffective azsistance of counsel claims are o be.
| broug‘ﬂ'\' in ?osjrc_onvfcl‘ion relief Pr‘DCeed{‘nC\Si and oy
such claims improvideatly mised tna Airec.# éq??eal wonll
not_be addressed i>¥ gxfpe.: late cobrts reqardiess of mer(&\
Tn the, P resent case the impetos toe Pelikioner's
fequested relief is not the garden ~voriety ineffeciive.
casitonce of coonsel claim. s claim is unique because
it invdlves what appeacs o be an issuve of fHesh
impression in Arizona and o_motter of stedewide
im?oﬂ ance dveto the mony opbointments of odvi sory
counsel af the triol couct level. AL qbueﬁﬁeh: does due
- process include. odvisory counsel for all Phases of ria)
_including seotencine E/i\r*:O@Q. Z Inthe ?resew\— Cose.
Pekilioner, defendant was left with ne advisecy
c.ounsel me%\\ov'\‘ t+he. sextencing ?\‘\&%& .
" Pelitioner concedes that he Ai 1@1\‘_@_\@3@(5&"
because : |) e did not Know e oeject, 2) he did nst
: : P

/



Know he covld c\oéec’r[ net hoving advisery covngel, ner
access Yo ‘eqol e sources w\'\t\e ‘fnwvcem‘\’e& N Mg;:\asm
County jail \ and 3) he wos ncr\- ‘DT‘(DDE,(\\/ advised
abovt l:z s s Cancernin aen-kencmq preceedings..
As o resulf, bis convickion may/ be_set aside
desm#ﬁ the lock of objection becadse a fundamental
___errer_was committed, “Fundomental erreris such

ewwor that goes fo the toondation of the cose

— (sente cing in the Presem‘ cose) er that which fokes

lefendant o, right” essential o hie Aefense.

(%eh‘l’encmq in the Qre._s_anfs: coce ), anal be,n_cg,_c;’l_eh_gé__q__

e trial fsew\-enum\ 15 sudh an ermr,. See Stafe v
Nettz,(bpp. 8T7) 1M Ariz. 286, 560 P-24 8. Tnthe
I:z\nas.ew\— cose , Petitioner 1305 sentenced (oithaut
access to o.&V\sorv coungel and withest access

__Ls._?_‘(”_e_s_eniev\c.e;ce?oﬂ-' Hoving thet ceport was
essential 4 prepare o mr’\‘mcﬁ'lon and 4o cl—n\le.nqe
-ﬁf\dmog mode by +he Dmbcv\-zar\ Aﬁmﬁ meny.

Withoeit- hoviog Hhat vepack the Fetifionec was ot
o o\xsadvm'\'me Aeing o Sen%renc,mq and 09 a
re,suH- +he “\'\"xa\ couet did noT have Qom?\eﬂ

__backgtnond and ether informadion to fully @nsnder

the. sentence 1o be imposed.
__Rue 264 ©), ARCcP instructs that: Unless the

___Courk grants a, req vest under Rule 26.2 00 (B) for

on_eodlier sertenci ng, the presentence report

_must be delivered fo the” sentencing judge and fo
« D

J._




___all- counsel at least +wo doys before the, dote sef for

__5\_1@:&6%\, Emphasis O«dc\ﬁd Ta the present case,

‘1r e Pﬁ""\"‘i@h@j’j_tﬂ&% oc\—l_n_% C\s__S. CusT cmmse\ cmc:l
__maw ded the presentence repect let alone

hoving 1t of leasttwo dcsals befoce_senkenci ng .

Rule. 264 © oppears Yo be both a‘pmc_edum\ an' and o
sub stantive nak\“ becavse & aﬂow‘s covnsel , ’r\n&
Petitioner in +his case Yo prepare Sor mr\'\qa'\'lon which
15 a_svbstantive nqh‘% and 4o challenae maac;uroc{
or mcomv\e&e invesh csa&\on% by the. Dm\sahon demr—%maﬂ’

“the prokation department is, an arm of the court,

t‘\' weuld ccpgze.ar st aMl\ehqeﬁ o a presentence I“E:?@f’\‘

weuld therefore e both o substantive ond pmcedum\
(‘\CS\\‘\+ |

_ Brolysis and Bints of Law

Tn the ?re%cn‘k' cose, the Petitioner wos ach nQ
as Wms oWnN_Counse l wr\-\'\ "Hne, advice Gmc\ ass:s%-ance

of a.dwsor\/ coonsel Aﬂamev Keri Diobon. Addressing

‘H\e \’\oxr'ew lsfsue m “‘r\\e, ms‘s’cm"(’ ?&’:\'r\—\an maw\\f QGUP‘T’S
___ocress the couﬁ’rrv haove oddressed stms(ar issues,

W\'n\e +\'\€, Vorious COUH‘S hove Come Yo Afferent

conclusions bosed en different reasen, the Minnessta

m'\’\ r\Gx 'W\tx’\'

Supreme Court oddressed -wa; - {55ue g:resenﬁ—ed hcre,

5D



_ The role of odvisery counsel (S %Jndamen*\ul\
different from the e &% covnsel qcna\'a\\v, > Stede v
Richords, 552 N.W.2d 197, 267 CMinn. (996) - “Stord by

____counsel ore present ‘ip steer o AeQenc\an%' Hhey Zla
the Bosic rtz::eéxsms. of the 4rial’ ~ relieve the
| \udqe of the. need o explain and enforce basic rules
of [hel casrbtoom.” > Td. ot 260 (quoting M<KasKle. v.
- W:qqms Hes U.S. 1D, 184, I 5. (. C\‘-N ~q L.EA. 24 V72
C981). But the standord bv which si'anc\\w covnsel’s

| VeD\’Esen'\n&gQﬁ isto be measured "Cemoias on oben
%ueshon Td. at 207, [Skete v. ClarK, 722 N.W. QA%O(MM“’%

A“\” ‘60\5'\' in Anmro ouC Cour‘\' o{: APPG&\S o\dc,\\—gssed (N
| 5\mx\ar issue. {n Mom"qomerv V. Superior Court Tnand o
_County of Maricepa 178 Aciz. 84,870 .24 180 (App. 1903)
__review granted offirmed os medif ied 18 Ariz. 256,889
P24 &M, SWp\emen\'eA_BZ Ariz. (18 813 P.Zd4 17281, S'hx\'tg
that
L éﬁvbna re:preseh-\-c\-\-xon 1e. simultanesvs
. :.\‘Ebresen-‘m-\-gm counsel ond pro se, difters, feom
__tepresentotion by advisory c'ounse\ Loich fevoes
 counsel Dm\nqu PID 5€ Aclendart with fednnical
 gesistonce in covrtreem pyithout porticipating in_
ockual conduck of triol.

’\'\\e Coli$ornia 5uwe:me Couﬁ' in Bmcklner‘ V. Supanor‘ Courf‘
(A Col.App. Adh lzﬂo T Col Rt 24 68.(1908), shaked thatk 2
6 P




HanA Medes, aFrevreéewbrhon Dese, Darhc
Sencus dilemmas for +he ocppom{tia aﬂvrney The -l-erms
‘adwvi sory covnsel and ” S‘hmdby covnsel ote. seldarn
C\eﬁimed with cny sort of ana \/*‘H cal ‘precssxon (See, <5
Ham;/*bn SUD(‘Q “}8 Ca\ 3¢\ O«‘*P “tD"i “Fﬁ H 259 Co). Rotr.
8\, 77+ P24 730 L' The. cases have leosely used suchterms
a5.. . ‘odvisory covasel,” ‘stondby councel, > and “hybrid
r‘e?re sen’ Jrloﬂ Adescribe o mu\-i-i-h)de o“? sr\*ucx{'lohs
in which beth the accused and professienal coonsel are
invalved in the ?resen-l'o&m ofthe defense coce | )
ye+ an advisory or stord by covneel 15 su\o\ecjr +o
“claims of Sine$fective ossistance which arise
Aicectly Frorn assisting counsel’s breach of 4he Limited
avthorty and responsabdmes covnsel hos assumed.
[’.C.r\'o:\'\onl‘v CIblcf r“a‘xcs in onqma( D)
___Althagh an op\ws:;r\/ coonsels role is not clearly
_,__-._Ae__\;ms_d__ﬂd (sa ttmvk’A one (see People v. Chrk ( lq‘f\Z)
3 Cal.H4h 4{, 12, 10 Col. Rptr. 24 SEH, 633 B 24 561), it is
O\‘DDDY‘eX\'\' "\"{\o:\' pnere S veamr%& o@ hiem %cm sxmv\\( '
S"ronqu by, weating Yo foke over: he is o‘PPGm-\-eA o
Prcmdg dexce o the i LN Dro, per., ée‘?endcm\’ which
_constitutes Giding in o crminal defense. His role seems
ip be more okin tothe \'\e\p{:u\ director $hon a secord -

Sh*mo\ oclne

\’\\'\a\\\l the \\\ew Aevsey Supreme. Court in Hatfe v.

[oven gor’(' 17 NT 2833 82T A. ZA b3 (200‘5) Si-cx\'ed +hat
TP




Althosdn we_hove nat addressed the proper role «f

rsel, the &‘zp_eﬂgﬁe Divisien divd in Stafe v.
Gailaqhe.r 274 N.J_Super, 285 644 A.2d 163 (App. 19%),
Characl-ermim the role consistent with s c\emcjrfon

_in MceKosKle . The court explained that © @j“{'ardbv
Ceunsel moy be appeinted o ‘zmwdg the defendart
with advice ard ossistance and b%cdd“ajti

__Ccommunications with the court,” bt that “the
Constitutien ... ‘impose(s] some |imits on the extent
ot $+anc\b¥ coonsels unsplici r‘hC(Dcﬁ'ion >

T4 of 296,644 A.24 (03 (queting /"/c:KaGKIe suprq,_‘ib‘s
U.S. ot 177 to4 S.Ct.at qso 79°L.Ed. 74 at i32-33).

gy Y

_______ts:om_ﬂ:aﬁ.mos Ob\ﬂloh‘b obove_ % weld oppear ’&‘m*

___fhere I3 a generm) consensus that the e of o cAv:séw
covnsel 15 to steer, Drbwo\@jﬁdm,ﬁa;\_ass‘sbncz CRAVI%G
ass\s;\— m hhkate communications, without clwec!r-\v

Darhc,\m“\'i ng nadria), sobhickh 1S more, ‘ron s mv\\(

S'Emc\gb%&m/ Wat%v\%:&cﬁ&covcc In an\%ouﬁ

fhet the role of advizo t‘*/
Xj;_q\_g_ﬁg ndant is parollel 4o how

;3/ w@wm@ vy counse
Sim W S Y and dm_ﬂci_mc\ he or Sk i5

mere\\/ Dresev\* rewsch GXE the defense of mece

Dresehce in cs{”\’\e\‘ Word% there & 0o responsi ibs \A—v
Conversel Coun \35 usval\lV awpei el %Df"

o ?uv'wse jro cb %m*kmq &‘F?trmo&we most
8D




\ _impo :b«\ﬂ% P ide \eaol aujdance on procedoral
matters ond lesgl a\c\\?i%;%lr\ +hat Go;?qgg;g% a
legal odviser, it s often necessary o interpret the, \aw
and provide guidonce on pmcedurol mnatters iohich s

__the, Minnesoia SuFreme ngﬂ‘_:e%mz_ed o celiee
- the judae ot the need 4o exploin and enforce cowck-
~voom vules( Ta the instant case defendart wos
without advisery cosnsel {or the sentencing thase ;
_ defendont was'obsent any access 4 leadl odvice,
?recea\um\ malters and leggal advice. ; v
__Oince there con be Liffle Qr‘gbmeh"\‘ thaat a pre-
____sestence report is a procedurml matter, it Follows that
:Ir\'\e role. of advizory couvnsel wesftrial would ke 4o
ddﬁ&:ﬂlﬁf;m_ﬁﬁ_ﬁt@@ndaﬂ\" that he or she {5 entitled
{o receive & sentence repoct ot least +wo days
prier 1o sen{'ehc‘m%jn_tzrd.ac +o_'{>r@‘wxe him or her for
_ﬁ:‘rjggﬁnn_gndibﬁﬁexﬂ:endmg proceeding . I§ the wle
of odvisory counsel were ‘> Qimx‘::ly stordby and do
| \‘\Oﬁi%ii('\g_\“e;(\ﬁczu_\d be. 0o teed fo appol nt an
o\—H'orne\J/ o \ch.

¥ The mere fod Jra&m_g&f\'_omﬁyisapgzoiﬁeé

= bﬁ@m&a&@nﬁsﬁoﬁa\m

sc;?e quard lf'\-\\e. rights of beth the accy sid pretriol, and

the convicted 5@54&:’ ial. Beth P@éﬁl\z‘d} ies demonsile
et the e, o odvieory covasel can vary widely From
__cose—p-cose, and both possibifities thus tmplicitly

reveal the importance ot defining advigory covngel's
¢ gD




ro\e, As g ressit . dilerma i presented : should the
tele ae scope of advisacy ceunsel's duties be defined
b\) the appeinted abtorney, or oy the frial mc‘s ge who
eXe\‘c.{‘:-seg liscretion tn Ae—?mmq the r'ole or _SCGOpe ot
"\“\f’\e Auties of advisery agucﬁe!fczr shou\d the tale ar
 be defined elcewheres.
iven %e, facK oF G\amjrv oNex whd(’ axc.dl\/ is the
role oF advisory covnzel the Follows sibiiities exist
_ I¥ the oopointed ﬂmﬁiﬁ&i@dﬁiﬁ&*&t own
role ot gcoge, every defendant will liXely receive o
different level of advice ardgc;Faﬁ‘\ciécd lon_which may
lead o inequality in defease, therelby leading 4 continued
Ccn-?uSson I"F Hwe-\-;:.gl Sué%e Exercises o\lsc;re*i&n
ég&mmg e e OF SCOPE, 4 : e, a similac resolf is possitble
thereby eac\mq to continved con%aomf Tn-the instort
J}/ Gose -\jnere \’%mamﬁ ‘he queshon ot d_vc_?mccss :Isa
defendant tobe afforded access to odvigory covnss|
“oueh all phoses of iz orher defense DmceeAmC\e
tnclud; ng the seh“‘renc,mg phase \)

T+ would Seem o make sense thot the role or
SCope of G\AVasow counsel be standardized in some.
{:cx%\szon and reduced o o wrv'hnq thet all invelved
understand ond Sollw, In thek \rEqarA s respesM\

fequested this court Conduck an evdcrtham/ review'
of the instont cose. A \"ew_ﬁé_s_bp__cl_}x__!mé.eiﬁ_@ﬁuﬁ“sf

-S:w'ﬂr\e%rwse G'Yomeall whereby pmcedores are

_.____.E.\_IQ_COA’P& 'Fov G ec:r‘\/ Ae"\:\ g t\q *'r\\e e\e or Scope =T
io D




_____oduisory ceunsel both m-\'rtc\\ anel ws\"l'na\ ;ond_how
these precedures are boh reduced fo wrr\'mG\
In aéckr\-\on & is further reﬁped'?u\\\/ Suqc\es%ed ek
- \'f:i Qé\ﬂ%ﬂ/ Coun%e\ 15 c»\DPom"\'ed aé\n‘:ar‘\/ C'out'\se\ s‘\odd

____provide \egoi odvice o nd {0 thaft tole should assist the.
defendant +\wrwq\\ all ‘\"nc.\\ Phoses \\’\c.\uémc‘i D@ﬁ% ~Ccon—

| Vtczhon vm\nchm OAVLCQ_QL\_‘F_ED_C_&AUIZQI and substuntive
motters.

_ Tdis further respegﬁﬂly_%%@:\zd that ather
__;mdyr sueh a5 "ﬁ\e, \ems\o.*ure orthe ruleraKing
A@&jﬁl@www_h

3Ys chonge, moci\r?v or_extend the Adzera Rules of Criminal
/ Focedore o C,\ear\\/ de@me The ole of ac\\n%o\"'\/ coonsel
‘i"hreuq\\ov*‘ the shate. )
Tk 15 Further Y‘espec\—‘:u\\v suaaested the ria\ court
be involveA in thig Droceéure b\/ agwsmq wouldl be. Prose
_defendartis onth e vecord a5 the 5;coF~e a?c\dyia:s,y
. _counsely Oppoi intment 9o defendonts would be. less
hKe\\/ B mmmu\a"i‘e ‘the 5\15-\?.“‘\ by repeated reqy vests
for new Counsel, .ond *posslb\\/ r‘e.c\ucmq Yhe aumber ot

Kole 22 ?go_cg@g%s !E

e abeve 50‘31@65”\'&:\ o cedure
weuld have the benefit of clarity for the Cou\‘"t‘ Consel S

on both sides, defend cm“’fs and weuld be inthe (nterest
®-C \oc\ \CAA_ewmmV }3 ‘Feé\)cmq de\o\\l 3 -Fbr \"e.pe,a:sr
6&‘313@\ ntments @mo.»mm;l burdens on amz n+in0\

) QQan\eS Oﬂé;_li@me\ coses ProgeRss mq G rWarcS

P



Conclusion

| | In '!'\'\e,? sent cose, the Petitioner wos noy

srded_a proceduml) r\%fg‘\'-' access o the :Frasen-i'er\c;‘ﬁ,
egyori ond suffici n+ +ime fo prepare mHaation , prepare

B sentercing, Aully \n%rmmq the court of bacKaroond
ond other m‘G:\"mcx\'(on and \aemq able to chall,

aﬁ%? t+he
—\Zméxtw%ﬁ Q‘E____;‘D_@xﬂ&ﬁw i&:\%ghon et sNer,
d_e‘;endcm*‘ WoS o1 Aavou \ed asstionee. of- advi 5@?‘\/ @unsel

dur\m 5en’aencmq ’e\'_}gie, Eeig% demec\ H—pse Pmce-’
dural ﬁq\\'\'s also resuited inthe denial of subskantive,

rahis ‘\'D prcsen+ ms+\3a+lon and C\u\\enqe the Gdi AC_\;
0‘{:) the Pfeseﬁ‘rencc: invesh qcri' \oN .

AS o _result, Petitianec \"e,‘sped--‘iu\\v reques‘*'s Ahis couet
am:ﬁ- bie Tetition fr ceview, Vermr\- +he Petitioner access
odvi \60(‘\/ covreel ond o present his md—‘qcrhon ‘D&rms‘\‘

the Petitiser o c\'\a\ presentence. mmH‘ after

ob"’mu\mm o of 4

ol -
Weiter < inves, \qu—wn and De,rmv\— the ée{—x:\'sorer i

-Fuﬁx{ inform the 5en+encmq court of his bc\cKamuﬁd
omd sther tnfermati on omé re-sentence ‘H\e defendaril

ocCcordi ml

Tk ig t‘esved-\:u\\\l reques‘s-ed his_ceutt acc revieuw
conduct ihs eﬂden-inaw mcess/ heart ng ‘o ﬁ)i\\/ deve\op
the facks and record forHoe purpese. oF qmnh ng a aes

' %Qh‘srencx (\e\ \\ecwmo\ okd %ﬁﬂgp@%wm_

whereloy +he oeve -'pmceeduves Con be fully e\evelcmed_

iZp



Doted this 220d doy of Auqust, 2019

C-Q.Aélws—caj@

Chris A. SimceX

De+endon+ Pro S€

Fetifioner

an:m\ ot the for inq Petition or Review £ lﬁc\ ‘ |

J)Z mail thig 22nd dcw of Auqus+ 2019, with:

The. ClerkK of the. PcﬁZa»m Ccsur’r of A-F?ea\s Div {

A copy of the ‘Fcreqc’mq Pehitien for Review

_ rncxs\eé ‘this 22nd do.\/ o Ausus{" 209, Yo :

Aoonda M, Packer

Dep\.r\‘\/ Mo.mcg?& CaunW A—Hbrnexl

_ Rp) W Jeffersen Sh‘ee:\' Suite 26

_ Pheenix, Az 85c03

Ju&e.e José Pgéd\c\

.,Zo\w\\egrsm'

Gertral Couet Buildina - (1A

Theenix, AZ 85063

MW Cheis A Sieex Defendont pro se
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