No.

IN THE
SUPREME COURT OF THE UNITED STATES

MAURICE COTTON . — PETITIONER
(Your Name)
VS.
HAROLD GRAHAM — RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certlorarl :
without prepayment of costs and to proceed i forma pauperis.

Please check the appropriate boxes:

[ Petitioner has previously been granted leave to proceed n forma, pauperis in
the following court(s):

[ Petitioner has not prev1ous1y been granted leave to proceed in forma
pauperis in any other court.

D{Petitioner’s affidavit or declaration in support of this motion is attached hereto.

U Petltloner s affidavit or declaration is mot attached because the court below
appointed counsel in the current proceeding, and:

[1The appointment was made under the following provision of law:

, or

Lla copy of the order of appointment is appended.

b e

(Signature)




. , AFFIDAVIT OR DECLARATION '
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I,_Maurice Cotton , am the petitioner in the above-entitled case. In support of

my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay -

the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of :

the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross
amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Avérage monthly amount during - Amount expected
the past 12 months | S ~ next month
You | ~ Spouse You | Spouse

Employment - I s O $ 9 $ %

Self-employment | $ 9 s (220 $. D $ %
~ Income from real property: s {/ $ O s o '$ 0

(such as rental income) : | )

Interest and dividends s 7 s _ W $ 0 : $ U _

Gifts s |C s D s [ s U

Alimony s O () $ 17 $ %

Child Support $_\) s 0 s P s 7/
~ Retirement (such as social $ O $ 4 $ O $ O

security, pensions,
annuities, insurance)

Disability (s'uch as sociai ~-$ \O $ \[7 $ l? $

security, insurance payments)

Unemployment payments | $

@) | ,
Public-assistance % O ' $ O - 8.

(such as welfare) -

Other (specify): $ \r) $ O $ (v $__ O
9

Total monthly _income:» $_ \O $ \O - $ &9 $




2. List your employment history for the past two years, most .recent first. (Gross monthly pay
is before taxes or other deductions.) : :

Employer ' Address - ' Dates of _ * Gross monthly pay
' " Employment :
v O mployms s

3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.) - '

Employér Address " - Dates of Gross monthly pay
- , - Employment = - =
o [ L s (O
- $
4. How much cash do you and your spouse have? $ \ O '

Below, state any money you or your spouse have in bank accounts or in any other finaricial
institution. , : '

Type of acc t(é.g., chécking o‘f savings) Amount yoy bave Amount your spouse has

S 3
$ - s

5. List the assets, and their values, which you own or your spouse owns. Do not list clothihg' B

and ordinary household furnishings.

[]Home NP ' [ Other real estate
"~ Value ____ \7 Value '
[ Motor Vehicle #1 (7 ' {1 Motor Vehicle #2
Year, make & model \ ; Year, make & model ‘Q :

Value B Value

[J Other assets Q
- Deseription '

Value




6. State every person, business, or organization owing you or your spouse monéy, and the
amount owed. : : -

Person owing you or ~ Amount owed to you Amount owed t_d your spouse -
your spouse money o

) s O s D

$
- 1. State the persons who rely on you or your spouse for support. . For minor children, list initials
instead of names (e.g. “J.S.” instead of “John Smith”). 7 : :
" Name ‘ : Relatiﬁ-nship s | " Age

@

8. Estimate the average rhdnthljr expenses of you and your family. Show sepé.ra‘tely the arhoﬁhts
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, dr
annually to show the monthly rate. o - '

You Your spouse
" Rent or 'home-_mortgage payment | . 0 7 :
(include lot rented for mobile home) - : $ - $ l\
Are real estate taxes included? Yes [INo S
Is property insurance included? es [INo .
Utilities (electricity, heating fuel, : —~ ,
water, sewer, and telephone) . $ @ $ 0 _
Home maintenance (repairs and upkeep) $_ \\//7 ’ $ D 5
Food : o $ b $ )
\v4 . 4
Clothing L ) $ 7:) |
| Laundry and dry-cleaning N \v $ C? _
- Medical and dental expenseé o - $ b $ \7 '




. “ .
g

)

You . Your spousé
Ti'ansportation (not ihcluding motor vehicle payments) $' | 0 $_ D
Recreation, entertainment, newspapers, magazines, ete. $_ % - $ | 0

Insurance (not deducted from wages or included in mortgage payments) -

- Homeowner’s or renter’s ' R $_ [? $_ D
Life o | s V\Q ,. $ D
Health o s |0 s [
Motor Vehicle . $ D $_ J

" Other: | » : ‘ : $ o $_ @

Taxés (not deducted from wages or included in mortgage payments) 1 ‘
(specify): _ _ » | ' 5 _ 0 $ ﬂ
Installment payments ‘
Motor Vehicie 4 | § | -_ $ $ D
Credit card(s) S $ $ /
Department store(s) | , | ” - $ - $ p
- Other: _ ' S $ $ U
Alimony, maintenance, and support paid to others l$ $ @

Regular expenses for operatlon of busmess professmn

y

<Q‘<Q > Q QQQU N

or farm (attach detailed statement) R $ $ ( 7 :
Other (specify): ' ‘ 8 $ O
Total monthly expenses: - $ $ (//)



9. Do you expect any major changeé to your monthly income or expenses or in your assets or
liabilities during the next 12 months? :

[1Yes lﬂ’lé{ If yes, describe on an attached sheet.

10. Have you paid — or will you be paying — an attorney any mohey for sepvices in connection
with this case, including the completion of this form? [J Yes [Dd%wj

If yes, how much?

It yes,' state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be péying—— yone other than an attor'ney- (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this
form? S ' -

EIYes‘ Mﬁ)

If yes, how much?

. If yes, state the person’s name, address, and telephone number:.

12. Provide any other information that will help explain why you cannot pay the costs of this case.

I [\mv\m AQ,_JZ»n InCa - La.mL?LLfQ $or J‘Lv’(_/n/yy,u\&“

I declare under penalty of perjury that the foregoing is true and correct.

Executea on: @’Y?B?’Q)*’Q)\V | , '202_/_

(Signature)




No.

IN THE

SUPREME COURT OF THE UNITED STATES

MAURICE COTTON
~ (Your Name)

— PETITIONER

VS.

HAROLD GRAHAM ___ — RESPONDENT(S)

- ON PETITION FOR A WRIT OF CERTIORARI TO

UNITED STATES COURT OF APPFALS FOR THE SECOND CIRCUIT

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

Maurice Cotton, Pro Se-
(Your Name)

Flmira Correctional Facility, 1879 Davis Street
(Address)

Flmira, New York 14901
(City, State, Zip Code)

607-734-3901
(Phone Number)




- QUESTION PRESENTED

%hethar the lower court erred in finding 9@&&&19&&:

failed to make a substantial showing of a denial of a

, 'cohstituticaal.:ight, when Statute 28 U,S.C.&. §22§3
. .
o : is without an examination of the trial record

or an evidentiary hearing?
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PETITION FOR A WRIT OF CERTIORARI
Maurlce Cotton, respectfully petltlon for a writ of

certiorari to rev1ew the Judgment of the Unlted States Court of

‘Appeals for ‘the Second C1rcu1t denylng pet1t1oner, or indigent

s

.appellant, leave to appeal 1n forma pauper1s and certificate of

_appealab1l1ty on an appeal from a state cr1m1nal conv1ct10n and the

1' A o

rehearlng on op1nlon of the as31stant clerk of Court to double file
‘;= R . - .

,i*-.-_-
\

Writ of Cert1orar1 in thlS case.

'OPINION BELOW

The op1n1on of the court of appeals deny1ng a certlflcate of

H

vappealablllty is attached Append1x (herelnafter App ) A The
opinion of the court of appeals denylng motlons for \
rehear1ng“recons1derat10n en bancz to- Vacate panel Judgment and the

recall of mandate is attached App B The op1n1on and order of the

d1str1ct court denylng a cert1f1cate of appealablllty 1s attached

-_l App. C The op1n1on and order of the d1str1ct court deny1ng the

ert of habeas corpus is attached App. D The motlon for rehearlng

Fa- - ]

on . the oplnlon of the supplanted as31stant clerk of Court to double

flle Wr1t of Cert10rar1 1s attached App F

JURISDICTION

i,

The Judgment of the court of appeals was entered on May 5,

':2021 App A. T1mely petltlons for rehear1ng/recons1der en bancz to
- . S veost i By BRI

1 <



vacate judgment ‘and to recallrmandate were denied on August 23,

2021. App. B. A timely Writ of Certiorari was filed on October 29,
12021. App. F. This Court's jurisdiction rests on 28 U.S.C.A. §1254.
~ STATUTE INVOLVED

~ 1

Pertlnent prov1s1ons of Unlted States Code Annotated Sectlon_

©of

2253 are set forth at Append1x E to thlS petltlon.

S

STATEMENT

Th1s case 1nvolves the den1al of habeas corpus desplte the
3 .

b PN ,»:‘. sy et

lack of an ev1dent1ary hear1ng or an exam1nat1on of trlal record
V"
before maklng a Judgment that pet1t1oner fa1led to make a

substantral show1ng of a den1al ofja constltutlonal rlght.
Nonetheless, the Second C1rcu1t den1ed‘the certificate of
appealablllty and mot1ons toirecall mandate, vacate Judgment and
rehearlng/recons1derat10n en hanc, holdlng that petition failed to
_ make a show1ng of a denlal of a constltutlonal rlght w1thout an
.examlnatlon of the tr1al record. or an ev1dent1ary hear1ng In
other words, the dlStrlCt court must declde an exaggerated case not

the case before it.

.The Second C1rcu1t S rullng puts a law govern1ng maklng a

substantlal show1ng of a denlal of a const1tut1onal r1ght into

complete chaos. Only a short time ago, the Second h1ghth, N1nth



1and Teathicircuits.‘réaffifmiﬁgfpribt deciéions; uphéld‘that’an .

» evidentiary hea:ing and ‘trial reccrds sre required, in making a

" showing or & failure to make sueh a showing of a denial of a8 - .

' reso1ves the issue, courts reviewing substantial shewing of a

_coﬁstitutioﬁal right.. : o ”_”- T . DR {

This conflict among the ‘courts means that, until this Court

¥ €

denial af-constitutieaal right cannot be certaiu what criterla to

. apply in &eciding whether to certify a failure to provide

: effective assistanee baaed on not making a toutine metien for a

triai arder of dismissal or a failure to {nterview alibi

witnesses. Under the Second Circuit s n@tmal practice,

' ,éartifiéatién fsr'a"showing of a denial of a constitutienal

\ iright, must'go thfédgh*an'avidsntiary hearing or ‘an examination-

“_ekémiﬁation‘of trisl récord’ ‘are finality and certainty. The

of trial record. . o
It is critiaaily'i@portaﬂt for'caurts and litigants'fb'knéﬁ'j
whether the Seccnd Circuit 8 dacisian is right -or wrong. Among |

the.mcst important b&nefits of an evidentiatv hearing or an?

e

_conﬁusion createé by the Secend Gircuit regarding a key eiement . o

of tne substantial ‘showing er \§ioa means that partias wiil hava

‘neither. Instead,’ the certain & nelusion of & subbaanﬁial showing ‘

of a denial ef‘a canstitﬁtianai right, as in this casey will be
more iitigation* lf ;he Second Circuit is wrong but its ruling
remains usreviewad, the éecision will unjustifiabiy deter partiﬁs ‘

from a_su%s;&nﬁialfsh@ﬁing“&nd force them unnecessarily to



\r.

g

litigate these cases. If .the Secend Circuié is right andlit&

apptaach ultimataly prevails natiaﬁ%iéa, partiea ahat make a

' substantial showing in reliance, on ths deaisions of ather couraa

&ventuaily will see a bar to a certificaaa of apgealability. Thigf

| Court should grant review to clarify the standarﬁ fcr a

&ubstantial ahcﬁing and an eviéﬁatiary hea:ﬁﬁg or an examiaation v

~of ‘trial record, and prevent th@ enormous wasze of both judicial -

E—

and private. resources that .is the r@alaworiﬁ re&ait of these .

P

conflicting rulings. .

1. Background. This lawsuit arose out cf th@ stat@s ceiminal

tfiai conviction: b&sed .on ineffective assistaaae Qf caunaai in

violation af the Sixth &mendm@nt, Q&titienar had alibi witaaasea'

“that he was 70 ‘where near . the crime at the time of czime ner had '

'aaything to do with the crime. Pro se 8&99. &ppeaéix, 3§ 90.

Petitioner‘'s: txi&l aouQSﬁl meithar intarvieweé nor. prea@nted the

alibi wiﬁn@ssa& or @xy&rt wita&s& for trial Also, tha trial

- counsel forgot 20 mak& a routine motion for trial erd@r of

dismissel. Reply to Response to ?etitiaa@r '8 &aenﬂed ij&cﬁions _
to Report and a&aommeaﬁ&tion, B 2, ; ' |
?@&i;iener was provided with iﬁ@ff@ctive aﬁsiatame@s when a
cmunsel fails to make a motion far 8 arial Gré@r of éigmis&al,
b@caus& farge&tiag t@ @rasarv& aﬁ iﬁsuffxei&ncy of evié&nca issue
by not makinw the motion i& an ernar 80 s&zious it camaag a4 trial
to be unfair, and shows th&t the caumsel wag not func%icaing a5’ a

d -

counsel guar@ntged by the Canstltuﬁiam ané th@ error mad& the ”




tfiai resuit unr@iiabla. Sae, J@linak v, Castello, 247 F. Supp.
24 212 27? (E.B.ﬁ Y. 2083); ﬁickeis v, Conﬁsz 2013 WL &&03822

O R PPN - A B

In Jalin$kg ahe aauns@i dié not make &ny requests for trial
dismissal Xd‘a at 253 The Sixth &mend&ent right to efﬁaative

assistanca of aounael c&n ba vioiateé if thate is a failutﬁ to

L 4

ralise an obviaus claim aach as tri@i Qrd@r of éismig&al, Ié. at

Kael

268, citing, Lan?raﬁaa Ve %urray, 3%3 F 3d 112, 118 (2d Cir.

| 2682). “[TEﬁe acurt may e upan Hotion of ad indictment because
the trial evid@nca ia ﬁot legaiiy suffiaiemc to &stablish'" “an

offaﬁaa,Zd.z at 27@ “Lagally sufficienz" des¢cribes &’ quantum

rathax then a qu@iity oﬁ evié@nce. Xd Failur@ tc move for an =

order ... is tneffective assigtanca “of counsel: Id,, at 271, In -
@ickals, the tri&l aoun&e} did not maka a trial order of
dismissal aa greserve tha 1egal insufficiancy of ‘evidence i&su&.
Id., at 5. Th@ failure to pr&s&rve the issue by not makitig a'
motioa fez th@ triai aré&r of dismissal is inéffective

' &&ﬁistance. ;gm& at 6.

_”_ H@r&, as in’ Jalin&k &ﬁd ﬁickalsz ‘1 was @ravid&d wi&h
.inaffectiv@ assistance af @ﬁuﬁsei. Th@ trial counsel Qié not
effectuate ﬁh@ ‘trial order of didmissal, ?riai_?vaﬁsnrigﬁ'(T;?;)u
The &:rﬁg %as éé%aaéé%é'tewﬁhéiééé%r ae@rié.¢§§ggiﬁistrict N
Courﬁf&iﬁwcisiaé‘éﬁﬁ'ﬁr&@?( T%e'méﬁian‘far trial order ‘of '

dismissal is necessary to pfé@ef%@né legal iﬁ%ﬁffici&ﬁcé‘éf

evidence issue, which is a routinely obviods dlaim<that court can

=N

¥t



S N

‘h& ¢

dismiss any count of an indictment upon a motion. A.quantum-qf

evidence means an amoant of evidence, which was 1acking ta

establish the elements fot legal sufficiency af an attempt murdar:f

charge. The nature and extent of that case are. wail documented.

Two'trigls vere hald and a CPL 440 10 Motion was filed. The lower .

ccurts found the trial counsel 8 mzstake in forgettiug to
preserve the insufficiency of evidence 1ssue and interview aiibi .
witnesses were strategic. Appenéix Dﬁ_lneffective assistance

overcomes a procedural default.}Seaj Bazris Vs Reed &89 U.S.

vv2$5, 262 (1?89). But,vin Petitioner s casa counsel s not makiag

 the rcutine motion or previding iﬁeffective assistance ia used as

a procedurai default of insufficiency of evidence issue because 1 ‘”

am denied the benefits of Harris, J@liaek and Nickels s rules af

law. Ssa' Pquwe Ve CcttanlAizﬁ A.D, 3d 1564,

2. Districa Court Ptocaeding. Respondent did not previée the

trial recoré to district court. Reply to Retaen, p- 3. So,‘the
district ceurt di& not @roviéa either an evi&entiary hearing or

an examinaticn of trial racord regarding ineffective assistance v

or alibi witnesses' testimoniea before the 1cwer caarts foﬁnd

Petitioner. failed to mske a substantlal ahbwing af a éenial of a
constitutional right. The distrecit canrt denied the writ of

hebeas cargua. Agpen&&x D. An appeal was tim&iy fii@d and’ a

_caxtifieata ef apgeaiabilxty was filed. The cartificate of

appealability was éenied. Appendix Ce

Court of A peals ?rmefepﬁxi.ng._~ A actica of éppeai was



'

filed. A motlon for certlflcate of appealablllty was flled App. ‘A.
It was denled for a fallure to- show a denial of a constltutlonal
right. App. A. Motlons and petltlons to recall. mandate, vacate ‘ }-.i)

judgment and for rehearlng/recons1derat10n en banc were f11ed App.

g

F, Fxh1b1ts B - post 36 C, D. The motiens and petltlons were
denledj App..B. The court of appeals concluded that a fa11ure~to
makeva.substantiél showing of avcoﬁqfitﬁtional righf can.bé'fqund
without an examination of a friéi record or an evidéntiafy_hearing.,

. App. A.

Ay



g

Ve

'anorr@ctiy appiied §2253

REASONS FOR GRANTING THE PETITION

P C L. . . B . . . . PO
i 9.» P . . . e [ ! - Re . 3 ¥ i P b
Y .

l

%ecause Statute 28 U 8 C A. §2253 parmxas ceurts tovg__

independentiy aonduct an evidantiary hearing or examina triai

TN

reeetd before daterminiag 8 f&ilure to maka a substaﬁaiai showing;

of a d&ai&i cf 8 sansﬁituti@nai right, the co&ri af agp%ais beiaw =

S ...,.‘ .
.

Th@fa is a clear aomfl&ct amang the anuras of appeals
ragaxdiﬁg t%a quasticn presant@d That coafiict 1$ mark@dly ., ﬁ;,¢

iiiumiaated by the contrast among the ﬁagoné, Eighth, Ninth and

Tenth Circuits' decisions in Taylor, Nave, Jones and Cook, iafrg

'éné the ééciai&n baiaw; élivea$a$ inveke a certifigaae of

: vapp@aiabiiiﬁy 8 8ubstantial showing of a denial of a

coﬁstitutionai right. The Circuits conclude that without an

: @viéantiary,h@aring or independent axamiaatioa of trial record

the certificate of appealability's substantial showing of a

 denial of a bdnsiitutianﬁl right’eaanot bé coﬁsiéar@é, while the

Ninth Circuit upheld a s&rtifiaa&a based on a legal standard that
required a consideration of the evidentiary hearing or trial

;@coré. This completely different treatment of similarliy~

situated litigsnts creates an intolerable conflict and severe

unfairness, that this Court should resoclve.



-~ h. The Second Circuit's Ruling Conflicts -

Hith The Decisions Of Every Other Court Of

.~ -Appeals That Has Addressed The Issue,

The Second Circuit pxevion51y axp1;cit1¥-rejecﬁad_zha Secand '

Circuit’gvpresent;apptaach, observing that to decide the
certificate of appealability an evidentiary heering must be .
conducted. Sea Taylor v. U, S‘,7822 F. 3d .84, 94 (2d Cir. 2016).

Qahef courts of. appeals agree with the Secaaé Circuit's pr@viaus
approach. See, Jones V. %eod, 114 F. 3& 1002, 1008 (9th Cir.

1997); Nave v. Delo, 62 F. 3d 1024, 1@33 (8th Cir. ?993)(?%@ .

court of appeals rejects the defendant s claim to r&mand because
an avi&@ntiary haaring was_canductad in the district court and

one is necessary, pursuant to the Supreme Court.); U.S. v. Cook,

166 F.- 3d 1222 (10th Cir. 1999)(The district court examined the
trisl record énd,agg&iiansifailgd to @aka avsubstangﬁai showing
of a denial of a constitutional right based on the trial
record.). ) B _ | v | A N o
First, in Tagiorz tﬁ@ 6&£eﬁéant moved the caura to construed
vnxé appeal from the district eourt 8 cenvicti@n for drugs as a
.motion ta recall the manﬁat@, to. vaaaﬁe gh@ eriginal juégm&nt and

r&@mtﬁr 3u&gmﬁni, Id,, at 87. The defendant offered unsupported

ail@ga{iaasn Xﬁ,, at 94, Defendant haa not haé the 0ppartunity to.

prove his ailagatﬁons. Id.a at 95. The case i8 remanded for an

v@viéentiary hearing on the uasuppotﬁeé allagatians, which,means -

r¥

x
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10

an evidentiary ﬁeséing.is:éés@ntiai;féfl“éﬂs&bs;anti&ﬁ_ahowﬁﬁg'af
a denial of constitutional right.V Idi; 9% Gz i,

Finally, in. Jonas, ‘the ccunsei failed to. iﬂvestigat@ another
suspect prior to trial and to iﬁveszigat& the physi&ai @vidence.
Supra,‘at 1007. The defendant filed two motions requesting
discovery of his counsel‘é'reaords:and exp&héion'cf tha_re§ordgv
askiﬁg that the FBI conduct tests on the'phyaicaliaviéence that
his lawyer did not pérfbrﬁ.';ggi"at‘§907, The motions were den£@d 

by the magistrate judge without an ‘independent review of the

-r&cgrd; 1d. The district court iﬁ.ééq&itéé to make an  independent -

review ofnéh&7éecaté, or otherwise graﬁt an evidentiary hearing

and make 4ts own findings aﬂfthé merits. Id., at 1008, The record

bafore the magistrate judge did not include the state court triel

transcript. ld. There is no evidence that the maglstrate judge

examined the transcript. Id:. It is of no: conseduence that -

'dafandantfdié”nét'ptaV£de the traﬁscri@t.»Thé“antuafttfial
evidence is not analyzed, so Because there were no evidentiary

hearing or independently review of the state court record,'the

welt is remande& Id; o . S N

ﬁera, as. in Taylor and 3Qn@sa the Court - 5h0uld grant my writ
to 'vacate th& district court ‘and Qaurt af ﬁ?@@ﬁl’& 3uégm&nt and
r@&ater'juégm@ma remanding the writ for an avadaﬁtiafy h@aring or
the ax&miaation of trial zacard, I was naﬁ provided an |
evidentiary hearing nor an independent review of trial. traa&cgipﬁ

nor pro bono counsel to substantiate my allegations. I cannot '
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8ubstantiata.myweiiagaagqa§ ﬁitﬁputxsafﬂygden§iary,h&aring 0#
trial record because Xfamriﬂgarcemateéw,?ggg;qw@r courts hold I
lfaile& to make é-subsﬁanti§1 shcﬁing of the denial of a
constitutional right to criminal trisl aeﬂns&i:féﬁ a certificate

'ﬂ£~a§p@aiability:wishaut an @vidanti&ryvﬁeariﬁg or trial record 9

¥

or pro bono counsel. Panale Conrt‘ﬁ Decision: and Order. &lﬁh@ugh
_ zﬁ@rs is no issue witn ‘my acting with diligence, I am unable.to
substantiate my allegations with graef_aacaﬁee-i am without &n -

evidentiary hearing or trisl record and pra-banm-couﬂseﬁ.
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'B. The S@cond Circuit Ertaé Hhem it %i& Not -

Examina ALl Tﬁe Evidaaca.v

[ AN

. In applying Strickland, a ﬁéﬁft‘is required tm,avéluate the ..
strangtﬁ of all the &viéenca, w%ich 1nc§ud@s the evidence
favarable to th& petitianar,,iﬂ order to make a feir ..

determination. Sxakag Ve Cemai&siamrof CO£?@G§10§1 320 Conn. 1, -

26 (2018), citing, Williams v. Taylor, 592 U.S. 362, :397-98 .
(000>, . .

'InvSk&k&lg the petitioner raised an alibi defense. Id., at
12. The counsel cailéd paﬁitianaf’s relatives as aii&i-witaass&@,‘
but committed & very serious error by fetagaing an investigation .
into what one potential wi:néss might say. Id., at 23, The
petitioner 1is gf@judicéé by é counsel's f&iiar@ to present a
witness that would corroborate an alibi defense. Id., at &1.
ﬁitﬁaugh-gxaﬁaagﬁioé‘s eyiéénﬁ%'wag safficiaui to convice, it was
not étrmng e%sugh to find that‘thé aiihi:testiwﬁmy would not have

mattered., Id. “?h@’q&esaién i¢ ... whether iai{aiibi testimonyl

‘absence he received a fair trial.” 1d., at 139, n. 27, citing,

évary V. Prelesnik, 548 F. 34 434, 439 (éth Cir., 2008).

Here, unlike in 3kak&ia 1 did nat f@ﬁ%i?é a fair evid@ﬁtﬁary

h@atingg trial record ex&mina&i&a nox ﬁ@ﬁ&ﬁmiaatiang because  the

aiibi witnesses's aestxmonias are not COQSiﬁ&?%ﬁ I notified the
couﬂaez of the alibi witnesses. T.7T. The @iibirwignﬁﬁs@s are

neither intérvi&weé nor presented. T.T. One alibi witness is
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independent ‘dnd- corroborates thé alibi defénse. T.T. The district
ccourt did not examine all ﬁﬁ@“&@iéh@efééiééhcé that included the
 alibi witnesses' testimonies and affidavits. Appendix D, p. 4-5,

The district court did not apply thé”strgaklghd‘é standard in

violation of this Court, in omitting a defense evidence

peld

examination. The district court only determined the régponéént's:f“
‘evidence of'pergpective of case. Appendixfﬁ, p.v&-ﬁ. iﬁ was also
'réquirad to:éxéminé defense alibi evidence. Becasuse it did not
@x&mimé'my“&iihi'%itﬁ&s&&@;'1ike:£hay did not eXists‘th@ case

. should be remané@difia'erd&r'to be determined fairly.
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€. Ihe Second Circuit's Decision Distorts Statute

.28 U.S.C.A. §2253.
It comes as no>surptise ahat the. Second Circuit's analysis
of the merits is insupﬁarﬁabi@, given the inc@ﬁaisteacy of the

holding below with the unifosm decisions of the other cauzt& @f )

A appeals.ulﬁ required a court to ifgnore {mportant &né relavant_,

information that sits squarely in front of it, when deciding
whether to issue.a ceftificate!of;appealgb&iiﬁy§ Thig @ecgiiar~,.

approach is flaﬁly'innoaaisa@nt @iah_th& 1&&@&&@@; hiatcxy,»and

_ purpose of statute.

1. The court of appeals's hwidiags fiads ne 3u§pofz in the

1aﬁguage of the sﬁanute, which ﬁﬁ%h@f& sugg@st% t%at,tﬁe;

' axistenc& of an ayid@ati%ry h&ariﬁg or trial record must be

ignored, or the district court judge must apply the cergiﬁicaaa

of app@aiabzliﬁy E criteria to hypothetical litigation that

assuradly wiii never occur. Contrarily, §2253 makes sure that ﬁhe

cerﬁific&tiwa inquiry must be directed to the actual state of the -

proa@aéxng.

§22§3 (el (2) provxdes that: A ceytif&csie of appeaiabiizﬁy

may issue under @&r&gfﬁah (1) only if the applic&nt has made 2

' subazmntimi ‘showing of the denidl of a ﬁonsgisuziaaai righﬁ” I

was never given a fair sh@win% because of the iacx of examiﬁation-

of trial record or conduct of evidentiary h@azin@ concerning the

failure to interview alibi witnesses and make a routine motion
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for trial order of dismissaz
2. Also, the Second Circuit’ 5. holding c&anat be squared with
the more general principles usaé_to apyiy the Statute. "A
certificate ef_a?pealabiiity may issue, when L have made a . | »
- substantial showing of the denial of 8 constitution righﬁ,“ _ * N
3. 1f the certification inquiry may tak@;&viéentiary
hearings or triai.regmrﬁs_inta acégunt,‘cartification'and forma - |
Agaugeris in.tﬁis case assureélﬁ wés propar. The counsel fargot Lo |
make a rgutin& m@tioh for trial‘éré@r of ﬁismissal and interview
aliby withaasas, The court of appeais did not suggast atharwise.
Inﬁaead, tﬁe Second Circuiﬁ axpresaly iﬂdicated that {t applies
§2253, withcuﬁ taking into account the trial record ﬂr_an
@viéentiary haaring, &ppeadix Ca
The Qaurt of appeai@ fﬁnéing th&t “the reqair@m@ntg of §2253
were not met' turned entirely on 1ts conclusion that iitigatieﬁ
of the case was fairly conducted. But, there is no examination of
'ﬁh@ trial r@carﬁ nor an evidentiary ﬁ@aring, o ' " S
By the same tmxen, aha Second Circuit's Lﬂai&i@ﬁﬁ@ on - ' =
agplying all of the §22§3 factors, without taking into account
the trxal record or an evidentiary hearing equally infected its

.monciusion th&t the Lrial eouns&l forgot to mak@ a- routiﬁ& m@tian

for trial order mf éigmissai ané faii@d Lo interviaw alibi
| witnassas. indeed, courts have stood by apyiyiag trial records
snd evidentiary hearing as set forth above in the Seaaaﬁ, Eighth,

- Ninth and Tenth Circuits. In these circumstances, the recent .
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decision below shpuld not stand.
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e UbgNGLoSTON R

THE PETITION FOR A WRIT OF CERTIORARI SHOULD BE GRANTED. *
Respectfully submitted,
v/ M
| o Pro Se
Elmira Correction Facility
' 1879 Davis Street
Elmira, New York 14901
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‘ ; A True Copy

o

Vilardo, J.
Scott, M.J.

AN |

* United States Com't of Appeals
. FORT . '
"™ . SECOND T(']Z{I'ilCUI'I’ '

. Ata st_aied term of the United States Cox}rt of 'Appeals’ for the Second
Circuit, held at the T hurgbod-Marshau- United States Courthouse, 40 Foley Square,
“in the City of New York, on the 13t day of May, two thousand twenty-one.

Present: :
o Dennis Jacobs,
Reena Raggi,
Susan L. Carney; -
. Circuit Judges.

Maurice Cc_)tt-on,‘
, Petftionér—#!ppellant-, |
R 204172
~ Superintendent Harold .Grahan'q,i ‘ o B

Respondeni-Appeliee.

Appellant, p;o se; moves for-[eévé to proceed in forma pauperis and a certificate of appeaiability.
Upon due consideration, it is hereby ORDERED that the mations are DENIED and the appeal is

 DISMISSED because Appellant -has not “made a substantial showing of the denial of a
constitutional right.” 28US.C. § 2253(c)(2); see Miller-El v. Cockrell, 537U S, 322,327 (2Q03)_.

FOR THE COURT:.

IANDATE ISSUED ON 06/23/2021
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'UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

» At a Stated Term of the United States Court of Appeals for the Second Circuit, held at the
o Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
23rd day of August, two thousand twenty-one

Before: Dennis Jaccbs,
‘ ' Reena Raggi,
. : ‘Susan L. Carney,
‘ Circuit Judges.
‘ ORDER
Maurice Cotton,

: Docket No. 204172
Petitioner - Appellant, '

v.
- Superintendent Harold Grahgﬁ, _

Respondent - Appellee.

Appellant, pro se, moves for a recall of the mandate and to vacate the Court’s declsxon
- dated May 13, 2021.

ITIS HEREBY ORDERED that th’e mot}ion‘ is DENIED.

4 ‘ , . ' ~ " For the Cout:

. R ' : - ~ Catherine O’H_agén Wolfe,
S ‘ . - Clerk of Court
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CM/ECF LIVE(C) - U'S. District Court:nywd-Displ_ay Receipt

o

 MIME-Version:1.0 .

From:webmaster@nywd.uscourts. gov

To:Courtmail@nywd.uscourts.gov

Bee: ’ ' / : '

--Case Participants: David-Anthony-Heraty {david.heraty@exrie.guv,
elaine.williams@erie.gov, kristy.dulakeerie.gov, michael.hillery@erie.gov), Hon. Hugh B.
Scett (matthew;meyers@nywd.uscourts.gov), Hon. Lawrence J. Vilardo ’ '
(vilardo@nywd.uscourts.gov) : - ’ '

--Non Case Participants:

--No Notice Sent: '

' Message-Id: <4707368@nywd.uscourts .gov>

Subject:Activity in Case 1:17-¢cv-00650-LJV-HBS Cotton v, Graham “Text Order

Content-Type: text/html

This is an automatic e-mail message generated by the CM/ECF system. Pi:ase DO NOT RESPOND to
this e-mail because the mail box is unattended. | : v , v

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
atterieys of record and partics in a case (iacluding pro se litigants) o reccive one free electronic copy of

. all documents filed e!ectronicélly; if receipt is required by law or directec by the filer. PACER access fees

apply to all other users. To avoid later charges, download a copy ofeach document during this first _
viewing, However, if the referenced document is a transcript, the free copy and 30 page limit do not apply.

U.S. DISTRICT COURT

'U.S. District Court, Western District of New York

| Notice of Eiectrdnib Filing o - T :

“The following transaction was entered on 1/4/2021 at 12:50 PM EST and filed on 1/412021

Case Name: - Cotton v. Graham _

Case Number: 1:17-cv-00650-LIV-HBS

Filer: - :

WARNING: CASE CLOSED on 11/24/2020

Documeént Number: 26(No document attached)' _ o e
Docket Text: -

TEXT ORDER: The petitioner has requested a certificate of appealability. Docket Item [25]. The
Court has reviewed that request and the decision dismissing thepetition. Because the issues
raised here are not the type of issues that a court could resolve i a different manner, and

- because these issues are not debatable among jurists of reason, the Court finds that the

petitioner has failed to make a substantial showing of the denial of a constitutional right. The
petitioner's request for a certificate of appealability under 28U.5.C. © 2253 and Fed. R. App.
P. 22(b} therefore is denied. SO ORDERED. Signed by Hon. Lawrence J. Vilardo on 1/4/2021.
(MLA) (Chambers has mailed a copy of the decision to the pro se petitioner)

1:17-¢v-00650-LJV-HBS Notice has been electronically mailed to:

David Anthony Heraty david.heraty@erie.gov, elaine. williams@erie.gov. kiisty.dulak@erie.gov,

Cof2

michael hillerv{@erie.gov

1:17-cv-00650-LJV-HBS Notice has been delivered by other means to:

, https:!/ecﬁny'wd,cixx.2.dcn.»’cgi-bin/DisplayRecéipt.pl?8990f62474‘.
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‘Case 1:17-cv-00650-LJV-HBS Document 21 Filed 11/23/20 Page 1of 11

" UNITED STATES DISTRICT COURT
- WESTERN DISTRICT OF NEW YORK

MAURICE COTTON,
Petitioner, »
v. I . 17-CV-650-LJV-HBS
- ' ‘ DECISION & ORDER
HAROLD GRAHAM, Superintendent : o o
Green Haven Correctional Facility,

Respondent.-

On June 22, 2016, the pro se petitioner; Maurice Cotton, submitted a petition for
a writ of habeas corpus under 28 U.S.C. § 2254, aI'Ieging (1) that his counsel was
ineffective'in failing fo raise an alibi detense and call alibi witnesses, as well as in failing

to elrcrt testrmony from a ballistics-trajectory expert and (2) in light of hIS counsel s

. 'fallure to elicit the expert testimony, that his conV|ct|on is not supported by suft" crent

_ evidence. Docket ltem 1.

After the case was transferred to this Court from the United States Distri_ct Court .

-for the Northern District of New York see Docket ltem 3, the respondent, Harold

, Graham fi Ied a response, Docket Items 8,9. On March 29 2018 Cotton replied.

Docket Item 10.
On October 17, 2019, the case was referred to United States Maglstrate Judge
Hugh B. Scott for all proceedmgs under 28 U.S.C. §§ 636(b)(1 )J(A) and (B). Docket

ltem 13 On February 21, 2020, Judge Scott issued a Report and Recomm_endatlon '

- (‘R&R"), finding that the petition should be dismissedtbecause Cotton did not exhaUst
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+

his claims and, in the alternatrve because Cotton s counsel was not meffectlve Docket |
ltem14. | | o | - |
On March 9, 2020, Cotton objected to the R&R. Docket Iterﬁ"%1 50n March 16,
2020, Cotton moved to amend hrs objection, Docket ltem=17,:and this Gourt granted that
motlon, Docket: rl_t_em 18. -Cotton obje,c_ts_ to the R&R on the-grounds that (1) he raised

~ the conduct of trial counsel on appeal ahd therefore exhausted his, ineffective-

'assistance-of-couns_el:claims, and (_2),,his.tri\a[,coun‘sel was,-l.;,in;fa‘ct,, ineffective in failing” :
to present an alibi defense.arrd' aiballistics-trajectory expett.. Docket item: 17. 'er;April_' .
13 2020, Graham responded to the.amended objectron Docket ltem. 19, and on; April
27 -2020, Cotton replied, Docket ltem 20 |

A district court may accept reject,.or. modlfy the fi ndmgs or recommendatrons of _
a magistrate judge 28'US.C.§ 636(b)(1) Fed. R C|v P. 72(b)(3) The court must " \
review de novo t_hcse;po,rtrqns ,of a;maglst_ra‘te judge’s recommendation to which a party |
objects.’ v28 US.C.§ 6‘36(b)(-1)' Fed. R. Crv P' 72(b)3).. - |

Thrs Court has carefully and thoroughly reviewed the R&R; the record in thls :

- case; the objectlon response and-reply;: and the materrals submltted to Judge Scott.

Based.on that devno\_/vo rewew, rt_hegv_-Qoug:tWacclegte ;Judge Scott's recommengdation.in part B
and demesCottonshatbjaelscomusPeﬂtwn1 T S e
e

At ,

Q

" The Court assumes the reader’s familiarity with the facts allegéd in the petition,
see Docket Item 1, and Judge Scott's analysis in the R&R, see Docket Item 14.
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+ s, DISCUSSION

7 AL INSUFFICIENT-EVIBENCE CLAIM <17 2irc 2w s i v
A state ';S‘ﬁs‘cﬁerfgenerany- miay obtain federal habeas relief only aftér exhausting - |

his clalms in state court. 28 U.S:C: § 2254(b)(1), (c); O'Sullivan V. Boerckel 526 U S

»838 842 (1999).- Ordlnarlly, if“one or nore-of [a petltroner s] claims has not be‘en fully -
exhausted, . . « the _dlstnct court must elther” (a) dismiss the petition entirely and -send‘ o

[the petitioner] back o state court,” or {b) “afford [the petitioner] the opportunity tot

abandon his unexhausted claims and proceed only with his exhausted claitms.” Zarvela"

v. Artuz, 254 F.3d 374, -37‘8’(2d Cir: :‘200‘1), as amended '(-'J‘u"ne 26, 2001), -asiame'ﬁded

~ (Aug. '17,'2001) (citing Rose v. Lundy, 455 U S. 509 519-20 (1982))

“Wheén a federal habeas petitiofi 1ncludes a‘claim thati |s ‘procédurally barred—that
is, “an unexhausted claim, for Wthh ho further state review (rdrrect of collateral) is: .
availablé”i—as well as other ciaims, dlsmlssal of thie’ entlre petrtron is‘not warranted

Bacchi v. Senkowski 884 F. Supp 724; 731 (E.DNY.: 1995) (cmng Harrls V. Reed; 489"

| U.8.255,2637. 9) (1989)): see also Gray v. Hoke; 933 F 2¢: 147, "1'20'(2d Cir. 1991)."1n

state court “clearly and expressly’ states that its judgment rests on a state procedural .

bar,” Harrls 489 U S. at 263, and for WhICh a petltloner has not demonstrated ‘cause for

the default and prejudice resultrng therefrom ” Gonzalez v. Sullivan, 934 F. 2d 419; 421

(1991).
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A petitione'r can show cause for the default 'bilhd\ema'ls‘traﬁﬁgj‘hét some

objective factor external to the defense lmpeded counsel s ef'forts to comply wrth the

v, “a !4 n-w

State's PT ocedural rule the factual or legal basrs for a clalm was fiot reasonably e

l

avallable to counsel or. some mterference by off crals[] made compllance AR

E |mpract|cable.” Murray V. Carr/er, 477 U.S. 478, 488 (1986_) (mternal crtatlons omltted). :

Ineffective assistance of counsel also- may be adequate cause.for a:procedural default.

Id. at 489. - | - - - '
. Here the New York State Supreme Court Appellate Drvrsron Fourth

Department clearly and expressly,” see Harns 489 U S at 263 found that Cotton o

falled to preserve hIS rnsuff C|ent-evrdence clalm for appellate review. People V. Cotton o

120 A D 3d 1564 1565 993 N Y S. 2d 225 207 (4th Dep t2014) (“In his pro se ‘

supplemental bnef defendant contends that the evrdence is Iegally msufflcrent to

' support the convrctlon Defendant falled to renew his motlon for a tr|a| order of drsmlssal

after presentlng evrdence and thus farled to preserve hrs sufflcrency challenge for our

rewew ”)
Cotton has not demonstrated cause or prejudlce that would excuse hrs default

Tty

: lndeed Cotton does not pomt to anythlng specrﬂc that would constrtute cause or o - :
' prejudlce See Murray, 477 U S at 488 89 ThlS Court therefore agrees W|th Judge | | -
Scott that Cotton s msufflcrent-ewdence clalm is. procedurally barred See Bacch/ 884

F. Supp at 731 And e:/en. |f it were not—even |f rneffectlve aSS|stance of counsel mlght

excuse the procedural bar—this Court would agree with the Fourth Department that “the .
evrdence in the Ilght most favorable to the People .is legally suffrcrent to support the 1 :

2

convrctron of the crimes charged a2 Cotton 120 A D 3d at 1 565 993 N.Y.S. 2d at 226
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As Graham observes the victim was Cotton s great uncle who “knew [Cotton] ~well,

PR IR RN o

saw h|m ln broad dayllght at close range and |dent|f ed h|m as the shooter in the

R LT O PRI

|mmed|ate aftermath of the shootlng and agaln at tnal Docket Item 9 at 5 6 9 see

Y R RSN
Ao ] . LIS

.\.f:,n.‘

also Docket Item 8 at Ex A (Tnal Tr, May 4 2010 at 196 98 235 273 74 276 78)

That_ alone was 'sufﬁcient to support the co?nwctlon._,‘ ‘
- B. INEFFECTIVE-ASSISTANCE-OF-COUNSEL CLAIMS =~

In order to exhaust a clalm state prlsoners must glve the state courts one full

-Opportunlty to resolve any constltutlonal lSSUGS by mvokmg one complete round of the' '

LN

State s establlshed appellate revuew process O’Sulllvan 526 U S. at 845 One can
exhaust clalms elther through dlrect appeal ora collateral proceedlng, see, e. g Pre/ser
V. Rodr/guez 411 u. S 475 (1973) but a petltloner has exhausted state court remed|es '

only for those clalms that have been “falrly presented” to the state courts P/card V.

Connor, 404 U S. 270 275 (1971) Sm/th V. Duncan 411 F. 3d 340 349 (2d C|r 2005)

A petltloner “fairly present[s] a clalm to state courts by |nform[|ng] the state |
courts of both the factual and legal premlses of the clalm he asserts in federal court
Daye V. Attorney General of the State of New York 696 Féd '1 86 191 (2d Clr 1982)
(cntlng Plcard 404 U S at 276 77) The petltloner must have set forth in state court all

of the essentlal factual allegatlons |n h|s federal petltlon and must have placed before |

il o

' the state court essentlally the same Iegal doctnne he asserts in h|s federal petltlon i ld ;

at 191 92
A petltloner need not crte “book and verse on the federal constltutlon " Plcard
404 U S at 278 S0 Iong as the state court was alerted to the constltutlonal nature of

[the petltloner s] claim,” Daye 696 F.2d at 192 Th|s requurement is satlsfled when the
5
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“Iegal basns of the [state court] clalm was the substantral equrvalent of that of the |

habeas clalm or |f the petrtroner relre[d] on federal constltutronal precedents o

PorRas e gue Fh
K iy

clalmed the deprrvatlon of a partlcular rrght specrf caIIy protected by the Constrtutron

Id. at 192 93 And a pro sé supplemental brlef “when properly submltted to the state ‘

court puts that court on notlce of the constltutlonal clarms addressed in that brref Re/d '

V. Senkowsk/ 961 F 2d 374 376 (2d C|r 1992) (cmng Abdurrahman V. Henderson
8897 F.2d 71, 73 (2d Ci. 1990)) N - v
| Although Judge Scott found that Cotton had not exhausted hrs meffectlve- o
assrstance of-counsel clarms thls Court reSpectfuIly drsagrees W|th that conclusmn
Cotton S supplemental bnef submltted pro se to the Fourth Department argued that
Cotton s counsel on retrlal was |neffect|ve in faulrng to raise an aI|b| defense call allbr
wrtnesses and present a ballrstlcs-trajectory expert Docket Item 1-2 at 29-30. The
Fourth Department unanrmously rejected Cotton s rneffectrve-ass|stance-of—counsel
clarms because Cotton “farled to ‘demonstrate the absence of strategrc or other :
Iegrtrmate\ explanatlons for counsel s allegedly def C|ent conduc Cotton 120 A D 3d
at 1566 993 N. Y S. 2d at 227 And the New York Court of Appeals demed Cotton s
request for leave to appeal. Peop[e v. Cotton, 56 N.E.3d 905,» 27 N._Y.3d963 (2016).,

Therefore, Cotton exhausted those claims. 'But that is of n'o moment because;. for the

reasons that follow, Cotton’s claims are not viable.

. INEFFECTIVE ASSISTANCE OF COUNSEL
o be entitied to rélief based on thie ineffective assistance of counset: a petitiorier
must (1) demionstraté that his counsel's performance ‘fellbelow an objective standard

of reasonableness’ in light of ‘prevailing professional norms’; and (2) "aff‘i'rmat:ively prove

y 4
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'prejudrce arrsrng from counsel s allegedly def crent representatlon ” Un/ted States v B

Cohen, 427 F. 3d 164 167 (2d Crr 2005) (crtatrons omrtted) (quotrng Stnckland v.

Washrngton 466 U S 668 688 (1 984)) Under the f rst prong, there is a strong .
presumptron that counsel s conduct fa||s wrthln the wrde range of reasonable

e

professronal assrstance ? Str/ckland 466 U S at 689 Under the second prong, the

petrtroner must show a reasonable probabrlrty that but for counsel s unprofessronal

MR . %

errors, the result of the proceedlng would have been drfferent i Id at 694. If counsel s

| conduct was not defi crent the court need not reach the |ssue of prejudrce Id at 697.

Strlckland is deferentral to a Iawyer s tnal strategy, Ilkewrse under sectron
2254(d)(1) federal courts are deferentral to state courts applrcatron of Strlckland 2 The;
questron for thrs Court therefore is “not whether the state court was rncorrect or | |
erroneous rn rejectmg [the petltloner s] rneffectrve assrstance of counsel clarm but |
whether |t was objectlvely unreasonable |n dorng so. ” Sellan V. Kuhlman 261 F3d 303
315 (2d Crr 2001) So Iong as ‘“farr[-]mrnded jUI'IStS couId drsagree on the correctness
of the state court s decision,” thls Court must deny the habeas petrtron See Harrrngton

V. Rlchter 562 U S 86 101 (2011) (quotrng Yarborough V. Alvarado 541 U S 652 664

(2004,))5 o

2 The standard of section 2254(d) is a steep bérr{éf{é‘?enef'—'a federal court
“shall not” grant a state prisoner’s writ of habeas corpus petition for claims adjudicated -

. on the merits in state court “uriless the adjudlcatlon of the claim . . . resulted in a

decision that was contrary to, or involved an unreasonable appllcatlon of, clearly '
established Federal law; as determined by the Supreme Court of the United States.”” 28

USC.§ 2254(d)(1). -



Case 1:17-cv-00650-LJV-HBS " Document 21 Filed 11/23/20 Page 8 of 11

PR A, e - s oap tf
R AT DRI 4

A.ALIBI DEFENSE AND WiTNESSES © T

A Iawyer s dec1ston not to pursue a particular defense or caII a particuiar wrtness

to testify “is typically a question of tral strategy that revrewing courts arcilksuedto

second-guess " Grelner v Wells, ‘MTF. dd 305 319 323 (2d Cii‘ 2007) (quotlng Unlted
States v. Luciano, 158 F.3d 655 660 (2d Cir. 1998) (per curram)) Thus “a Iawyer’s
decision not to pursue a defense does not constitute deficient performance if, as is i
' | typically the case_, the Iawyer has a reasonable justiﬁcatron for the decrsron." ld. at 319
(citing DeLucav. Lord, 77 F3d 578,588 7.3'(2d Cir’ 1996)) And 4 lawyer's decision
“whether to call specific (\A/itnesse's—'e'\;en;'enes that rniéht offer exc'ulpateri evidencé—
is ordinarily not viewed as a,iapse in professienal'representatien'. § Unlted States v. ’
~ Best, 219 F.3d 192, 201 (2d Cir.2000) (quoting'United State_.s_v‘v.' Svch_midt,‘ 105 F.3d 82,
B 90 (2d Cir._1 997,)). Ultimateiy, a Iaw.yer.’s choice to forgo a defense or witness that
‘entails a 3|gn|f cant potentral downsrde Wel/s 417 F. 3d at 319 (quoting Sacco V.
Cooksey, 214 F 3d 270 275 (2d Cir 2000)) such as expos[lng] a defendant to[a
prosecutorial] attack[,] is surely a I,ta._c_ti_ciai decision_ that:eanno_t be_,.s_eco,ndigue.;ssed ;" see
 Best,219F.3d at 202, e

o Cgttc_)nh‘argue.s,tha_t h_is,,retriai‘ .c_qunsel,'was_ ineffective when he did not raise an . -

alibi defense or callalib witnesses. Docket ltem 17 at 3-4. He specifically contends

that his alibi defense \rvtas_:_f‘pompl_etneiy,expnerating”._and therefore ‘jst_atisticaily unlik_elyi’- |

to have Ied to seif mcnmination and opening the door in crossf]. examination ! Id at4d...

.. Cotton’ s-‘retriai,epuns_eiz, .howe_yer, indeed had specific -and, strategic reasons for. ..
not presenting the alibi defense or witnesses. As Judge Scott correctly observed,

Cotton’s retrial counsel “heard [Cotton’s] Grand Jury testimony,” in which he could not

» e ¢~
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~ “name one of the alibi witnesses for théﬂ.{G,ragq.gq ryl.]. . . and made the stra,tegic‘

N

calculation of [forgoing] the alibi defense rather than exposing [Cotton] to cross-
examination.” Docket ltem 14 at 12, Especially because Cotton had been convisted -

once before using the glibi_ defense, retrial counsel “provided effective assistance in.
.‘«",r“’ l.\é e '}"; :“-‘A'-w PPN PRI ."*"\" D S e EAR RIS R “ " P LA

: choosir‘ig_ to fprgg an alibi défense and instead to focus the defense on the issvu_q of - ,,

-identification.” See Pina v. Maloney, 565 F.3d 48, 55 (1st Cir. 2009). The Fourth . ..

Department Was:not objectively unreasonable in g:oncluding that Cotton “failed to
‘demonstrate the absence of stfate‘gjp or other legitimate explanations™ for that . ‘,'_,
decision. See Cotton, 1 20 vA.D.3d,_a}t_?_1‘.56§,?993 N.Y.S.2d at 227. On the contrary, this

Court agrees with that cgnclusion.

B. EXPERT TESTIMONY ™~ " " ™"
Cotton also contends that counsel was ineffective when he failed to call a

ballistics-trajectory expert as a witness, ‘arguiﬁg that a ballstics expert would have

-disproved-the victim’s claim that the shooter was “standing on'the driver's door-riinning

board, with'a'giin ori the roof] | of a car.” Docket ltern'1-1at 2. -

“In some instances, the failure to call an expert witness ma‘il gétisfy thetwo-

‘ prorig'e‘d; '-i"’riefféd‘ti'\f/e‘ assistance of counsel staridard.” Massaré v. Unitéd States, 2004

WL'2951679, at “4 {S.D.N.Y. Oct’5, 2004) (quioting United Statés v. Aliotta, 1998 WL~

43015, at *3 (S.D.N.Y.Feb.3, 1998)). But when “an’expéit woiild only marginally assist

the jury in its role asfact finder, an attorney's decision notto call an expertis more likely

to fall within the'bourids of reasonable pef‘fbrmance':'and‘ less likely t prejudice the

* defendant” id.
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Counsel pursued the possibility 6f &:baiiistics expert here, but he was unable to

~

ﬁnd one who would testify favorably. See Docket ltem 1-3 at 64-66 (letter from.John R.
R L T T T I O S L

Nuchereno, Esd., to Maurice Cotton, dated April 22, 2010)., He explained to Cotton, jn.

great detail, why that was so.‘ Id.. Specifically, attorney r;tucher}eno told_.{Cot,,_t'gnfthat_:

because the bullet had hit the victim’s bone and fragmented, no expert could “offer an.
opinion within a reasonable degree of professional certainty” tha't"theibul-let was shot in
a way that was inconststent with the victim’s account. /d, at 65-66. ,That»e'ffort} by
- counsel to find an expert, and his painstakingly carefutée)tp,lanatioil of why hewas =~
‘ | unsuccessful, belies any claim of ineffectiveness.. |

| In Ilght of what counsel learned from the “[b]allistics individ uals” with whom he
spoke /d at 65 there was a strateglc reason not to pursue the pos3|b|||ty of a balhstlcs
‘e_xpert any further. And even if retn_al counsel had been able to find an expert who
would ha\'/etestiﬁed the way Cotton. wanted, there is no indication that such testimony
would have done rnore than f‘marginally assist the jury,” see Massaro 2004 WL
2251 679 at *4, espec:ally because counsel ralsed the argument that Cotton wanted hlm

: ’to raise and challenged the discrepancy between the victim's account and the trajectory

- of the bullet during cross-exam_lnatlon and his summatlon, Docket Item 8atEx. A (Tnal '

' Tr., May 4, 2010, at 223, 235, 408). Again, the Fourth Department was not
unre_ason'able in rejecting Cotton"s clairn; in fact, again: this Court agrees with the '
Fourth Department’s assessment that Cotton has not “_demonstrate[d] .the absence of
 strategic or other Iegitimate explanations” for thve decision of his attorney to forgo a |

ballistics-trajectory expert. Cotton, 120 A.D.3d at'1566,, 993 N.Y.S.2d at »227.

710
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Thrs Court therefore accepts i part Judge Scott s recommendatlon |n the R&R

For the reasons stated above and |n the R&R Cotton s petrtlon Docket Item 1

DENIED, and'the Clerk of the Gourt shail clos SR
o SO ORDERE“D- ‘! K] ¥ A ; L H x
Dated: November 23, 2020 G i i
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— v ' ! 28 U-;S". "j§ 2253
§ 2259 Appeal

Currentness

(a) In a habeas corpus proceeding or a prozeeding undé‘r‘ section 2255 before a district judge, the final order shall
be subject to review, on appeal, by the court of appeals for the circuit in which the proceeding is held.

SN o

(b) There shall be no right of appeal from a final order-in a proceeding to test the validity of a warrant to remove to
- another district or place for commitment or trial a persor: charged with a criminal offense against the United States
or to test the validity of such person’s detention pendmc removal proceedings.

~ {c)(1) Unless a circuit justice or judge issues a certificate of appealability, an appeal may not be taken to the court
! of appeals from-- R : v

(A) the final order in a habeas corpus proceedmg in, wh|ch the detention complained of arises out of process
issued by a State court; or

(B) the final order in a proceeding under section 2255.

(2) A certificate of appealability may issue under parao oh ( ) only if the applicant has made a substantial
showing of the denial of a constitutional right. - C -

(3) The certificate of appealability under paragraph (1}‘€hall indicate which specuflc issue or issues satlsfy the
showing required by paragraph (2).

Sl -
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CERTIFICATE OF COMPLIANCE
?}o’ ; - ; 1 " ‘-;j R .
MAURICE COTTON,

- Petitioner

HAROLD GRAHAM, Superintendent
'Responéeﬁt

As required be Supreme Court Rule 33.1(h), I certify that

' the petition for a writ of certiorari contains 2,878 words,

@xclading the parts of the petition that are exempted by Supreme

" Court Rule 33.1(d).

1 declare under penalty of perjury that the for&going is

true and correct.

Executed on this 29 day of October, 2021.




No.
SUUPREME COURT OF THE UNITED STATES

-OCTOBER TERM, 2021

: Maurice cotton,
)f; Petitioner,
HAROLD GRAHAM, SUPERINTENDENT,
Respondent.
DELATRATION OF SERVICE
I, Maurice Cotton, the petitioner herein, declare under penalty of perjury, pursuant
28 U.S.C §1756, that on the 3 day of December, 2021, I served one copy of the Petition
for a Writ of Certiorari, Appendix, Motion for Leave to Proceed in Formal Pauperis, and
Declaration in Support of a Motion for Leave to Proceed in Forma Pauperis on David A.
Heraty, Asst. Dist. Atty., the respondent herein, by mailing the same to counsel of record
for said respondent located at Appeals Bureau, 25 Delaware Avenue, Buffalo, New York,
L 14202 by placing a copy in a separate envelope, with postage prepaid, and depositing in
'(' the U.S. Mail at Elmira Correctional Facility, 1879 Davis Street, Elmira, New York

14901 on the 3 day of December, 2021.

All parties have been served.

r Maurice Cotton
Executed this 3 day of December, 2021



