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QUESTIONS PRESENTED FOR REVIEW

Whether or not this case should be remanded for a new trial
because the trial court abused its discretion in finding that
the evidence suppressed by the government was not material, that
consequently there was no Brady violation and that petiﬁioner

was therefore not entitled to a new trial.
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CITATION TO DECISIONS BELOW

None of the opinions issued in this matter are reported.

After hearings on the matter, the District Court found that
the Government had, in-deed suppressed the Boyd 302, but held it
was not material, and therefore, on October 8, 2019, denied his
motion to set aside or vacate his sentence.

Holding that petitioner failed to demonstrate that
disclosure of this evidence undermines confidence in the outcome
of his trial, the Court of Appeals affirmed the District Court’s
decision by the judgment filed on August 13, 2021. Denial of
Petitioner’s motion for a re-hearing En Banc was filed by the

Circuit on October 20, 2021.

STATEMENT OF JURISDICTION

On August 13, 2021 and October 20, 2021, the United States
Court of Appeals for the Third Circuit affirmed the decision by
the District Court denying petitioner’s motion for a new trial.
This petition, a civil matter, is filed within ninety (90) days
of that judgement in compliance with Supreme Court Rule 13(1).

The jurisdiction to review these judgments is conferred on

this Court by 20 U.S.C. Section 1254 (1).



RELATED WRITS

The writ of Petitioner William Baskerville is unrelated to

any other writ currently pending before this Court.

CONSTITUTIONAL PROVISIONS INVOLVED

The relevant constitutional provision involved is the Fifth
Amendment to the United States Constitution which provides in
pertinent part: "[No person shall] be deprived of life liberty,

or property, without due process of law;"

OVERVIEW

Petitioner claimed and the District Court found that the
government withheld evidence that another person may have

committed the murder for which petitioner was charged?!.

'The District Court also denied petitioner’s claim that the government
violated his Due Process rights by procuring the false testimony of FBI Agent
Manson. This was outside the scope of the COA, and was not considered by the

Circuit Court.
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STATEMENT OF THE CASE

The case against Baskerville arose out of an investigation
into drug trafficking in Newark, New Jersey. Baskerville’s
cousin, Hakim Curry, ran a large drug operation selling cocaine
and heroin. In 2002, FBI Agent Shawn Manson recruited Deshawn
“Kemo” McCray as a paid informant. McCray led the FBI to members
of Curry’s organization. McCray made his first controlled
purchase from Curry’s organization in January 2003, buying crack
cocaine from a dealer who eventually introduced McCray to
Baskerville, at which point Baskerville began selling to McCray.
McCray from Baskerville in 2003. The Government also tapped
Curry’s cell phone, giving them significant insight into his
operations. conducted a number of controlled purchases.

Based on McCray’s information, the Government arrested
Baskerville on November 25, 2003. After Baskerville’s arrest his
wife called a lawyer named Paul Bergrin, who had represented
several members of Curry’s organization. Bergrin represented
Baskerville at his initial appearance. Baskerville immediately
thought McCray was the source of the Government’s information
against him, and was overheard by a cellmate blaming McCray for
his arrest. Bergrin also telephoned Curry the day of the arrest,
and Bergrin told Curry that an informant named “K-Mo” was the

source of the information against Baskerville. Due to the



Government’s wiretap, it was aware that Bergrin made this call.
Young, who was in the same car as Curry during this call,
determined that Bergrin was referring to “Kemo” McCray, but had
mispronounced his name.

McCray was shot and killed on March 2, 2004 at the
intersection of South Orange Avenue and 19th Street in Newark.
Young testified that he had been the assailant and that he had
grabbed McCray by the shoulder, put a gun against his neck, and
fired three or four shots into him. McCray fell to the ground
while his assailant ran to a car that had pulled up during the
altercation and drove off.

The Government then began an investigation into the murder
of its informant. Agent Manson immediately suspected that
Baskerville and other members of Curry’s organization had
conspired to murder McCray in retaliation for his cooperation,
and the day after McCray was shot, she visited Baskerville in
jail to tell him as much. Other detainees also overheard
Baskerville blaming McCray for his arrest, and he told them that
others were trying to kill the informant in his case.

The Government’s investigation made little progress until
Young called the FBI, claiming he had information about the
murder. Despite initially claiming that another member of
Curry’s organization murdered McCray, Young eventually confessed
to shooting McCray himself and agreed to cooperate. Young knew

several details of the murder that only someone present would
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know: that McCray was lying face down when he left, that.he was
wearing a dust mask, and that he had been smoking a cigarette.
He was able to corroborate what he knew by mentioning that
Bergrin had mispronocunced McCray’s nickname as “K-Mo” in his
call to Curry, which the Government already knew because of its
tap on Curry’s cell phone, obtained in an unrelated
investigation. Young also claimed that after Baskerville’s
arrest, he met Bergrin and other members of Curry’s organization
at Jamal Baskerville’s house. Bergrin told those present that
Baskerville was facing life in prison, but that he could win the
case and get Baskerville released if they could eliminate
McCray. Bergrin told the group as he left “no Kemo, no case.”

Raskerville was subsequently indicted on eight drug
trafficking offenses and two conspiracy offenses relating to
McCray’s murder: to murder a witness and to retaliate against an
informant. These two homicide offenses are eligible for the
death penalty. Counsel’s strategy failed at the guilt stage but
prevailed on the penalty. The jury convicted Baskerville on aill
counts, but did not sentence him to death. Baskerville was
sentenced to nine concurrent terms of life imprisonment. His
conviction was affirmed on direct appeal.

Bergrin was indicted approximately two years after
Baskerville was sentenced. After numerous pretrial proceedings
and a mistrial on two severed counts, Bergrin went to trial,

representing himself. The Government’s case against Bergrin
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mirrored its case against Baskerville, with Young again
confessing to the murder at trial. Bergrin pursued a very
different trial strategy, seeking to undermine Young’s
credibility. One piece of evidence Bergrin had that Baskerville
did not was an FBI report of an interview with a jail- house
informant, Roderick Boyd. Agent Manson had interviewed Boyd on
June 17, 2004, and memorialized the interview on an FBI form
302, which we thus refer to as the Boyd 302. Boyd was an inmate
at the same facility as another member of Curry’s organization,
Malik Lattimore. While incarcerated, Boyd claimed that Lattimore
openly discussed “killing a snitch on S. Orange and 19th Street,
Newark.” Boyd claimed Lattimore had killed that “snitch,” and
that he was “still waiting on getting paid” by Curry for the
killing. Bergrin used the Boyd 302 in combination with other
materials—including an identification of Lattimbre as McCray’s
murderer that he obtained from Davis under false pretenses—to
argue that Young was lying, motivated in part by a desire for
leniency on a state law weapons offense. Bergrin’s jury rejected
this argument, convicting him on all counts.

Neither the Government nor Baskerville had mentioned the
Boyd 302 at Baskerville’s trial. Although Agent Manson testified
that she had explored Lattimore as a possible suspect for
McCréy’s murder, she did not mention Boyd’s statement, and she
testified that she looked into Lattimore because his description

fit one they had received from witnesses to the murder, and
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because he was known to be a “hit man” for Curry.

Baskerville later sought to vacate, set aside or correct
his sentence, raising more than two dozen claims. One claim was
that the Government violated his due process rights under Brady

v. Maryland by failing to disclose the Boyd 302. The District

Court denied most of Baskerville’s claims, but held an
evidentiary hearing on some, including the Brady claim arising
from the Boyd 302. It later found that the Boyd 302 had been
suppressed but was not material under Brady, and therefore
denied Baskerville’s motion, but granted a certificate of

appealability as to that claim only.

ARGUMENT FOR ALLOWANCE OF THE WRIT

Prosecutors have an absolute duty to disclose certain
evidence to defendants. The Government violates this duty where:
(1) the evidence is favorable to the accused, i.e., it is
exculpatory or impeaching; (2) the Government either
intentionally or inadvertently suppressed the evidence; and (3)
the suppression prejudiced the accused. Suppression is
prejudicial if the evidence is material, meaning that “there is
a reasonable probability that, had the evidence been disclosed,
the result of the proceeding would have been different.” Turner

v. United States, 137 S. Ct. 1885, 1893 (2017) (quoting Cone v.

Bell, 556 U.S. 449, 469-70 (2009)).
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A reasonable probability of a different result is one
sufficient to undermine confidence in the outcome of the trial.

See, Kyles v. Whitley, 514 U.S. 419, 434 (1995). Making this

determination “is legally simple but factually complex,”
requiring the court to consider the new evidence in light of the
entire trial record.

Petitioner's claim is that suppression of the Boyd 302,
obviated trial counsel’s opportunity to effectively impeach
Manson on her investigation. Agent Manson never mentioned the
Boyd 302 as being a reason to suspect Lattimore, she denied
having such information and the government failed to correct her
testimony, despite clearly knowing of the Boyd 302 and its
content. Therefore, petitioner asserts that he could have used
it to undermine the thoroughness of the investigation and to
create a reasonable doubt in the minds of the jurors.

The District Court found that any impeachment value of
Agent Manson on this point would be limited, because she “was
not the main witness who supplied evidence linking [Baskerville]
to the murder of McCray.”

While Manson was not the only witness to tie petitioner to
the murder, she was the “face” of the investigation presented to
the jury and as an FBI agent lent her considerable credibility
to the case. An effective challenge to the investigation,
through impeachment of her testimony, could have been the basis

for reasonable doubt. This was not possible, because the
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government suppressed the Boyd 302.

CONCLUSION

Suppression of the Boyd 302 ham-strung the defense in both
direct and in-direct ways. For the reasons cited above, it is
respectfully urged that the request for Writ of Certiorari be

issued.

Respectfully submitted,

=D .

BRUCE THROCKMORTON

143 Whitehorse Avenue
Trenton, New Jersey 08610
(609) 585-0050

Attorney for Petitioner
William Baskerville

Dated: January 11, 2022
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CERTIFICATE OF SERVICE

The undersigned certifies that an original true and accurate copy of the
foregoing as an original and ten (10) copies were sent by overnight courier to the
Office of the Clerk of the Sﬁpreme Court of the United States. Cdpies were sent to
the Office of the United States Attorney, Mark E. Coyne and Steven G. Sanders,

via regular mail on this 11th day of January, 2022.

Bruce L. Throckmorton, Esq.
- Attorney for the Petitioner
William Baskerville
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¥ R

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
WILLIAM BASKERVILLE,
Petitioner, Civ. No. 13-5881 (PGS)
V. ‘
UNITED STATES OF AMERICA, OPINION
Respondent. :

PETER G. SHERIDAN, U.S.D.J.

L INTRODUCTION

Petitioner, William Baskerville, is proceeding with a motion to vacate, set aside, or
correct his sentence pursuant to 28 U.S.C. § 2255. On November 15, 2018, this Court denied
most of petitioner’s claims. However, this Court reserved judgment on a few claims. An
evidentiary hearing took place on July 22, 2019 and July 23, 2019. The parties then submitted
post-hearing briefs. In addition, as will be explained inﬁa, petitioner raised additional claims in
his post-hearing briefs that will be addressed in this opinion as well.

For the following \r'easons., this Court will deny petitioner relief on his remaining claims.

However, a certificate of appealability will issue on one claim.

.  BACKGROUND
This Court discussed the factual background giving rise to this action at length in its
November 15, 261 8 opinion. Therefore, only a short recitation is required here.
Petitioner was charged with several federal drug offenses arising out of his involvement
with an organization led by Hakeem Curry in November, 2003. The dug evidence against

petitioner included information from a confidential informant, Kemo McCray. Several months _
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after petitioner was arrested on these drug charges, McCray was murdered on South Orange
Avenue in Newark, New Jersey. Sometime later, additional charges against petitioner were
brought arising from McCray’s murder; they included conspiracy to murder a witness and

conspiracy to retaliate against an informant.

Petitioner was first represented by Paul Bergrin upon his initial arrest in November, 2003.
One of the key witnesses at petitioner’s trial on the charges arising out of McCray’s murder was

Anthony Young. As this Court noted in its prior opinion:

After petitioner’s initial appearance on November 25, 2003,
Bergrin and Curry spoke by phone. At that time, Bergrin told
Curry that the name of the confidential informant against petitioner
was “K-Mo.” (See [T.T.]! at p.4352) Young, who was present with
Curry at the time of this call between Curry and Bergrin, came to
the conclusion that the informant was “Kemo” and not “K-Mo” as
stated by Bergrin, because Curry had repeated the name “K-Mo”
after Bergrin told him it over the phone. (See id. at p.43 52)

Several days after petitioner’s arrest, a meeting among various
associates of the Curry drug organization took place at Jamal
Baskerville’s house. (See T.T. p.4359) Curry, Rakeem Baskerville,
Jamal Baskerville, McNeil, Young and Bergrin were present. (See
id.) At this meeting, Bergrin told the group that petitioner would
not get bail and that petitioner was facing life imprisonment. (See
id. at p.4360) However, Bergrin told the group that if Kemo was
not around to testify against petitioner, then there was no case,
stating, “no Kemo, no case.” (See id. p.4361)

After Bergrin left, the group remaining then discussed how to find
Kemo McCray so that he would not testify against petitioner. (See
id. at p.4362) Curry and Rakeem Baskerville agreed to pay
$15,000 to either Young or McNeil to kill Kemo McCray. (See id.
at p.4363) :

(ECF 49 at p.2-3)

"'T.T. refers to petitioner’s criminal trial transcript.

2
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Young ultimately confessed to investigators to shooting Mchay. Young was a key
witness at petitioner’s trial. Petitioner was ultimately convicted by a jury on all counts. He was
not given the death penalty.
The United States Court of Appeals for the Third Circuit affirmed on direct appeal. See
United States v. Baskerville, 449 F. App’x 243 (3d Cir. 2011).

Subsequently, petitioner filed this § 2255 action. Petitioner’s § 2255 filing had a plethora

of-claims—This-Court-disposed-of most of those ¢laims in a previous opinion. However, a few

claims were reserved. First, this Court reserved judgment on petitioner’s claim that his two tria)

attorneys were ineffective for failing to investigate/call as witnesses Hakeem Curry and

petitioner’s brother, Rakeem Baskerville.? Petitioner submitted affidavits from both Curry and
Rakeem Baskerville in support of his claim. Hakeem Curry stated as follows in his declaration:

Had Mr. Baskerville’s attorney called me as a defense witness I
would have testified under oath that I had no role in any sort of
conspiracy to kill Deshawn McCray because of his status as an

informant/witness against Mr. Baskerville.

I would have further testified that Mr. Baskerville never
communicated any desire to me that he wanted any harm to befall
Deshawn McCray.

I also would have testified that I never suggested in any way that
anyone should harm Desahwn McCray, nor would I have
condoned or entertained anyone else’s desire to harm Deshawn
McCray because of his status as an informant/witness against Mr.
Baskerville.

(ECF 29 at p.82-83)

Rakeem Baskerville stated as follows in his affidavit:

2 Because this Court reserved Jjudgment on this ineffective assistance of counsel claim, this Court
also reserved judgment on petitioner’s cumulative ineffective assistance of counsel claim. That
claim will also be addressed infra.
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I would have testified that I had no involvement in, nor knowledge
of, any plot, scheme, or conspiracy to kill McCray as alleged in the
above-entitled cause and action.

I would have testified that I did not attend, and have never
attended, any meeting at Jamal Baskerville’s home on 25
November 2003 with Diedra Baskerville, Jamal Baskerville,
Hamid Baskerville, Jahmal McNeil, Hakim Currie, Anthony
Young and Paul Bergrin as alleged in the above-entitled cause and
action,

I would have testified that I was not in Hakim Currie’s vehicle on

<> November 2003 with Anthony Young and Hakim Currie when
it is alleged that Paul Bergrin called Hakim Currie and gave him
the name “K-Mo.”

I would have testified that I did not attend any meeting 4-10 days
after William Baskerville’s arrest where it is alleged that a meeting
occurred between myself, Paul Bergrin, Hakim Currie, Anthony
Young, Jahmal McNeil and Jamal Baskerville where it is further
alleged that Paul Bergrin stated “no K-Mo, no case.”

I'would have testified and refuted the allegation that I was
involved in any aspect of the McCray murder and that any such
_ testimony to that effect was false. '

I would have testified William Baskerville never communicated to
me in any way that he wanted any act of violence carried out
against McCray as alleged in the above-entitled cause and action.

(ECF 29 at p.85)

The government submitted declarations from both of petitioner’s trial counsel, Kenneth
Kayser, Esq. and Carl Herman, Esq. This Court noted as follows in its previous opinion:

Mr. Kayser and Mr. Herman state in their declarations that they
chose not to call Rakeem Baskerville because he had already been
convicted and sentenced along with Hakeem Curry to life in prison
for participating in a drug conspiracy in a separate criminal
proceeding. (See ECF 16-1 at p.14; ECF 16-2 at p.16) According
to them, Rakeem Baskerville would not have aided petitioner at his
trial even if he would have waived his Fifth Amendment rights.
According to petitioner’s trial counsel, Rakeem Baskerville would
have caused serious damage to the defense’s ability to maintain
credibility with the jury. (See id)
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(ECF 49 at p.30)

This Court ultimately ordered an evidentiary hearing on petitioner’s claim that trial
counsel was ineffective for failing to investigate/call as witnesses as trial Curry and Rakeem
Baskerville. Thereafter, this Court granted the government’s request to bifurcate the evidentiary
hearing on this claim. This Court initially wéu]d only hear testimony regarding the first prong of

the Strickland® test, namely whether trial counsel’s performance fell below an objective standard

of reasonableness. Only if petitioner met the first prong of the Strickland test would this Court
then analyze whether petitioner was prejudicéd. Subsequently, this Court heard from petitioner’s
two trial attorneys, as well as petitioner himself at the evidentiary hearing.

This Court also reserved judgment on petitioner’s claim that there was a Brady" violation
when the government did not disclose Roderick Boyd’s F.B.1. 302 report to the defense at
petitioner’s trial. That report is dated June 17, 2004 and states as follows:

On June 17, 2004, Roderick Boyd, a Federal inmate at Passaic
County Jail, was interviewed by the undersigned agents [SO Henry
Dillon & SA Shawn A. Manson] in the presence of his attorney . . .
Boyd had requested to speak to the agents regarding information
on Hakim Currie and Currie’s associates.

Boyd is currently incarcerated with Norman Sanders, Oscar Last
Name Unknown, Jason Hannible, Alquadir Clark, Malik Latimore,
Tahid Mitchell, Atif Ameen aka Sah. Norman Sanders’ girlfriend,
Paula, brought him a picture of Lachoy Walker, at the instruction
of Hakim Currie, with further instruction to “Kill on Sight” or
KOS because Walker is a snitch. The picture shows Walker
standing alone in front of the Bellagio in Las Vegas two years ago
at Currie’s wedding.

Phil, a drug dealer in the area of 30 Lenox Avenue, is bringing in
money to Sanders, and Sanders distributes it to the rest of the crew.
Sanders is in charge now that Curries has been moved to
Monmouth County Jail.

3 Strickland v. Washington, 466 U.S. 668 (1984).
* Brady v. Maryland, 373 U.S. 83 (1963).
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Phil runs a large scale drug operation out the apartment building at
30 Lenox Avenue, East Orange. Phil, age approximately 27,
originally from Avon Avenue, has six to eight “runners” who work
for him around the clock selling heroin and crack cocaine. He
stashes the drugs inside apartment 480. The apartment belongs to
his girlfriend’s mother, Teresa Last Name Unknown

Boyd advised that Latimore and Sanders talk openly about killing a
snitch on S. Orange and 19th Street, Newark. Latimore killed him,

and is still waiting on getting paid from Currie for the job. Currie
owes Latimore $37,000. .

Currie hired Paul Bergrin to represent the members of his crew.
Currie is paying Bergrin directly, and Bergrin is conspiring with
his associates to represent Currie’s associated. Bergrin is calling

the shots behind the scenes, and Currie is paying him in cash,
under the table, in return.

(ECF 72-1 at p.7)

After the evidentiary hearing, the parties were permitted to file post-hearing briefs. In
addition to arguing that he is entitled to relief based on the claims discussed above, petitioner
also asserts other claims that the prosecution against him should be dismissed; more specifically
(1) because of Manson’s knowingly false testimony at petitioner’s trial for failing to bring up the
Boyd 302 report; (2) because of ongoing pu;ported misrepresentations by the United States
Attorney’s Office; and (3) because the government failed to disclose pfior to trial a call sheet
prepared by Agent Manson in 2005 detailing calls arising from Curry’s wiretapped phone.

III.  DISCUSSION

A. Failure to Investigaté/Call as Witnesses Hakeem Curry & Rakeem Baskerville

The Sixth Amendment guarantees effective assistance of counsel. To sustain such a
claim, a petitioner first must show that considering all the circumstances, counsel’s performance
fell below an objective standard of reasonableness. See Strickland, 466 U.S. at 688. In evaluating

whether counsel was deficient, the “proper standard for attorney performance is that of
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‘reasonably effective assistance.”” Jacobs v. Horn, 395 F.3d 92, 102 (3d Cir. 2005). A
petitioner asserting ineffective assistanée must therefore show that counsel’s representation “fell
below an objective standard of reasonableness” under the circumstances. /d. The
reasonableness Qf counsel’s representation must be determined based on the particular facts of a
petitioner’s case, viewed as of the time of the challenged conduct of counsel. /d. In scrutinizing
‘counsel’s performance, courts “must be highly deferential . . . a court must indulge a strong
presumption that counsel’s conduét falls within the wide range of reasonable professional
assistance.” Strickland, 466 U.S. at 689. This requires the court to “begin with the premise that,
under the circumstances, the challenged action[s] might be considered sound trial strategy.”
Cullen v. Pinholster, 563 U.S. 1.70, 191 (2011). Courts are “required not simply to give [the]
attorney[] the benefit of the doubt, but to affirmatively entertain the range of possible reasons
[petitioner’s] counsel may have had for proceeding as he did.” Branch v Sweeney, 758 F.3d
226, 235 (3d Cir. 2014). “[S]trategic choices made after thorough investigation of law and facts .
.. are virtually unchallengeable; and strategic choices made after less than complete
investigation are reasonable precisely to the extent that reasonable professional judgments
support the limitations on investigation.” Strickland, 466 U.S. at 690-91.

This Court must first résolve a factual dispute between petitioner and his trial counsel that
arose during the evidentiary hearing. Mr. Herman testified that no one, not even petitioner, ever
told him that Hakeem Curry and Rakeem Baskerville had information relevant to his defense.
(See ECF 77 at p.72-73) Similarly, Mr. Kayser testified that if anyone had told him that a witness
had helpful information, he would have sought to get that information. (See id. at 120)
Comparatively, petitioner testified that he told his trial counsel that Rakeem Baskerville and

Hakeem Curry would testify in his defense. (See ECF 78 at p.238; 253; 259-60)

126



Case 3:13-cv-05881-PGS Document 82 Filed 10/08/19 Page 8 of 33 PagelD: 2689

Having had the ability to view and listen to both petitioner’s trial counsel and petitioner
during the July 2019 évidentiary hearing, this Court finds petitioner’s trial counsel more credible
on this point. Aside from having the luxury of viewing the witnesses testify in front of this Court,
other evidence in this case also leads this Court to believe petitioner’s trial counsel over
petitioner on this issue. Indeed, on April 26, 2007, after the guilt-phase summations at
petitioner’s criminal trial, petitioner wrote to the presiding judge, Judge Pisano. (See ECF 29 at
p-71-72) In that letter, petitioner specifically noted, “I am completely aware that I have the right
to put own [sic] a defence [sic] which I invoked the right not to do so.” (See id. at p.71) Despite
complaining about some items about Mr. Kayser and Mr. Herman’s defense in the letter, he
stated that they were working hard, but that he wanted to state “just a few of the issues and
concerns” he was having..(See id. at p.72) Petitioner’s failure to indicate in this lettér written
contemporaneously with petitioner’s trial that he had Wanted his trial counsel to investigate and
call as witnesses Rakeem Baskerville and Hakeem Curry, assists this Court in finding
petitioner’s trial counsel more credible than petitioner on whether he spoke to his trial counsel
about these two witnesses. Cf. United States v. DiTomasso, 932 F.3d 58, 72 (2d Cir. 2019) (“The
Court also find it significant that when DiTomasso made his first posttrial complaint about
Ginsberg’s performance, in his May 2016 letter to the court, he ‘focused entirely on his view that
an [Xbox] cannot do the things the trial witnesses said it did. That was the issue that he believed
deprived him of a fair trial.” In that letter, DiTomasso ‘did not raise’ any semblance of ‘his
current claim that his lawyer was inept because he failed to call his [unclé] as a witness.””).

Having determined that petitioner did not tell his trial counsel about Rakeem Baskerville
and Hakeem Curry, this Court now must determine whether trial counsel’s failure to investigate

them and call them as witnesses fell below an objective standard of reasonableness. As was
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noted during the evidentiary hearing, Hakeem Curry and Rakeem Baskerville had obvious bias
and credibility problems. Rakeem Baskerville was petitioner’s brother and Hakeem Curry also
had a familial relationship with petitioner. (See ECF 78 at p.258-59) Thus, both witnesses
presumably would have been biased towards petitioner. See Kelley v. Hendricks, No. 03-4780,
2005 WL 2130023, at *6 (D.N.J. Aug. 31, 2005) (“Petitioner’s mother may have been an
unconvincing witnesS, or such a decision may have been dictated by a credibility question given
a probable bias towards Petitioner. . . . such decisions fall under the straitegic choices deference
afforded counsel.”) (citations omitted). Indeed, both Mr. Herman ai_id Mr. Kayser noted the
obvious biasness of Hakeem Curry and Rakeem Baskerville during the evidentiary hearing. (See
ECF 77 at p.79 (Mr. Herman: “Well, Rakeem Baskerville was Will Baskerville’s brother, so
easily be dismissed by the jury as coming into help his brother who’s facing serious federal
chargeé, including the death penalty. Same thing with Hakeem Curry, who was either a family
member or a close friend, so obviously they’d be subject to being undermined by those
relationships.”); see also id. at p.144-45 (Mr. Kayser noting credibility issues with Rakeem
Baskerville and Hakeem Curry because they were related to petitioner))

Rakeem Baskerville and Hakeem Curry also had other credibility problems that Mr.
Herman and Mr. Kaysei were aware of. Most notably, Mr. Herman noted that both_had been
convicted of federal sentences and were serving life sentences. (See ECF 77 at p-79) These
convictions could have been introduced to impeach their credibility under Federal Rule of
Evidence 609. (See id.) Indeed, Mr. Kayser stated that Rakeem Baskerville and Hakeem Curry
- were fellow gang members with petitioner, and that their significant criminal records would have
been exposed on cross-examination. (See id. at p.145) Additionally, Mr. Herman testified that

there was concern for calling Hakeem Curry because the government could have impeached his
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credibility with specific acts of violence. (See id, at p.79) Mr. Kayser testiﬁé_ci similarly. (See id.
at 145-46)

In addition to the obvious biasness and credibility problems of Rakeem Baskerville and
Hakeem Curry, trial counsel stated other reasons for why investigating/calling them as witnesses
would be problematic. First, Mr. Herman testified he thought it was extremely unlikely that
Rakeem Baskerville‘and Hakeem Curry would have testified at petitioner’s trial because they did
not testify at their own trial as they had appeals pending. (See ECF 77 at 78); see Roasrio v.
United States, No. 15-7174, 2016 WL 393542, at *5 (S.D.N.Y. Feb. 1, 2016) (conclusion that
counsel’s failure to call a witness was a tactical decision is buttressed by significant likelihood in
light of pending state charges that witness would have invoked Fifth Amendment privilege)
(citations omitted). |

Upon finding that ‘petiti'oner’s tfial counsel are more credible on the issue of what
petitioher told counsel about Rakeem Baskerville and Hakeem Curry at the time and during his
trial, coupled with the biasness and credibility problems described above and noted by
petitioner’s trial counsel, this Court finds that trial counsel’s actions did not fall below an

-objective standard of reasonableness in not investigating/calling as witnesses Rakeem
Baskerville and Hakeem Curry. Accordingly, petitioner is not entitled to relief on this claim.’

B. Cumulative Ineffective Assistance of Counsel

In the November 15, 2018 opinion, this Court reserved judgment on petitioner’s
cumulative ineffective assistance of counsel claim because this Court had not yet ruled on

petitioner’s claim that trial counsel was purportedly ineffective for failing to investigate/call as a

5 Because this Court finds that petitioner has failed to satisfy prong one of the Strickland.
analysis, it is unnecessary for this Court to reach and analyze prong two of the Strickland test,

prejudice.
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witness Hakeem Curry and/or Rakeem Baskerville. (See ECF 49 at p.69) Now that thai claim has
been decided, this Court can also now rule on petitioner’s cumulative effect claim. .

Errors that do not individually warrant federal habeas relief may sometimes do so when
combined. See Albrecht v. Horn, 485 F.3d 103, 139 (3d Cir. 2007) (citing Marshall v. Hendricks,
307 F.3d 36, 94 (3d Cir. 2002)). In this case, considering all of petitioner’s ineffective assistance
of counsel claims decided in the November 15, 2018 opinion, along with the claims discussed
supra, this Court finds that petitioner fails to demonstrate to a reasonable probability that the
outcome of his proceedings would have been different. Indeed, as discussed in this and in the
prior opinion, some of petitioner’s claims do not involve deficient performance at all.
Additionally, in light of the evideﬁce presented in this case, petitioner fails to show that the
outcome of the proceeding wo.uld have been different to a reasonable probability. Accordingly,
the cumulative effect claim is denied. |

C. Roderick Boyd 302 Report

Another remaining claim that was the subject of mubh debate during the evidentiary
hearing is that the government committed a Brady violation by not disclosing Roderick Boyd’s
F.B.L. 302 report.®

A due process violation under Brady “occurs if: (1) the evidence at issue is favorable to
the accused, because either it is exculpatory or impeaching; (2) the prosecution withheld it; and
(3) the defendant was prejudiced because the evidence was ‘material.’”” Breakiron v. Horn, 642
F.3d 126, 133 (3d Cir. 2011) (citations omitted). Materiality requires “a reasonable probability

that, if the evidence had been disclosed, the result of the proceeding would have been different.”

¢ This Court noted in its November 15, 2018 opinion that the parties could address whether
petitioner properly brought this Brady claim in this § 2255 proceeding. The government
concedes that the merits of this claim can be reached as it relates back to the allegations of
petitioner’s original § 2255 filing.
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Id (citing Giglio v. United State; 405 U.S. 150, 152 (1972)). ‘“[T]he materiality standard for
Brady claims is met when ‘the favorable evidence could reasonably be taken to put the whole
case in such a different light as to undermine confidence in the verdict.”’” United States v.
Johnson, 628 F. App’x 124, 129 (3d Cir. 2015) (quoting Banks v. Dretke, 540 U.S. 668, 698
(2004) (quoting v. Whitley, 514 U.S. 419, 435 (1995))).
| i Whether the Boyd 302 is favorable to the accused

Neither party contests the first element, namely that the Boyd 302 report would have
been favorable to petitioner. Thus, this claim will turn on whether the Boyd 302 report was
disclosed to the defense and/or whether it is material.

il. Whether the Boyd 302 Report was Disclosed?

The parties contest whether the Boyd 302 report was disclosed to the defense at

| petitioner’s trial. At the outset, this Couﬁ notes that the govemmcrﬁ cannot state with any degree

of certainty whether the Boyd 302 report was in fact disclosed. Indeed, the government conceded
that it does not have records of what individual reports were disclosed to defense during
petitioner’s trial in 2007. (See ECF 77 at p.10) While the government notes that it has a better
tracking system in place now, that is of little help to this Court in this instance in helping to
determine whether the Boyd 302 report was disclosed. Thus, this Couft must look at the evidence
and testimony produced to decide of whether petitioner has satisfied his burden that the Boyd
302 report was not disclosed.

During the evidentiary hearing, petitioner testified that he did not become aware of the
Boyd 302 until 2011 (during Paul Bergrin’s first trial), well after his trial has finished. (See ECF

78 at p.24) To further buttress his argument thét the Boyd 302 was not disclosed, petitioner relies

131



Case 3:13-cv-05881-PGS . Document 82 Filed 10/08/19 Page 13 of 33 Pa.g}.e}lvD: 2694

on testfmony from Mr. Kayser at the evidentiary hearing. In response to being asked»_(vvh'ether
having the Boyd 302 would have impacted his strategy, Mr. Kayser stated as follow's‘:_“

(1]t really wouldn’t have mattered if Lattimore was the shooter, but

it wouldn’t have made any sense in connection with the admission

that he was the shooter by Anthony Young. So, I just —I can’t

imagine — I probably would like to have talked to Roderick Boyd; I

mean I think we certainly would have if we had that 302 we would

have tried to interview him.
(ECF 77 at p.148)

The government counters petitioner’s arguments by asserting that the record on whether
the Boyd 302 was disclosed is equipoise. Thus, according to the government, petitioner has
failed to meet his burden on this element. In support its equipoise‘ argument, the goverhment
asserts as follows:

1. Itis not surprising that petitioner’s trial counsel would not recall the Boyd 302 report
given that it was one page in boxes and boxes of documents.

2. Given that the Boyd 302 report would not have altered trial counsel’s strategy, it is more
likely than not that the document was producéd but considered insignificant.

3. Because the government produced the Boyd 302 report in Paul Bergrin’s 2011 and 2013
trials, it would make little sense that the government would have withheld it in
petitioner’s 2007 trial.

This Court does not find the government’s arguments persuasive, but rather is persuaded
that petitioner has met his burden on this element. As to the government’s first argument, the
government cannot have it both ways. The government touted the experience of petitioner’s trial

counse] in arguing that this Court should find them credible on petitioner’s ineffective assistance

of counsel claim discussed supra. However, by stating that trial counsel may have overlooked

13
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the Boyd 302 report, the government, at least implicitly, is questioning the abilities of
petitioner’s trial counsel.

Furthermore, and most importantly, this Court finds Mr. Kayser’s testimony during the
evidentiary hearing that he would have sought to interview Mr. Boyd if he had a copy of the 302
report extremely persuasive.

Finally, the government’s third argument fails to recognize that even a negligent failure
to disclose the Boyd 302 report would satisfy this Brady element. The United States Supreme
Court has stated the following:

[Tlhe individual prosecutor has a duty to learn of any favorable

evidence known to the others acting on the government’s behalf in

the case, including the police. But whether the prosecutor succeeds

or fails in meeting this obligation (whether, that is, a failure to _

disclose is in good faith or bad faith, see Brady,373 U.S. at 87 . ..

the prosecution’s responsibility for failing to disclose known,

favorable evidence rising to a material level of importance is

inescapable.
Kyles v. Whitley, 514 U.S. 419, 437-48 (1995). Thus, this indicates that there can be a Brady
violation even if there was no bad faith on the part of the prosecution. Indeed, courts have noted
that in the criminal context there is no intent requirement to a successful Brady claim. See
Livingston v. Grewal, No. 12-5450, 2018 WL 4251819, at *3 (D.N.J. Sept. 6, 2018) (noting were
state conceded that it inadvertently suppressed evidence, that it met that part of the Brady test),
Buckheit v. Dennis, No. 09-5000, 2010 WL 3751889, at *12 (N.D. Cal. Sept. 24, 2010) (“In the
criminal context, there is no intent requirement to establish a Brady claim; whether non-
disclosure was negligent or by design, it is the responsibility of the prosecutor.”) (internal
quotation marks and citations omitted).

Even an inadvertent withholding of a document can be enough under Brady.

Accordingly, and principally relying on Mr. Kayser’s statement at the evidentiary hearing that he

14




Case 3:13-cv-05881-PGS Document 82 Filed 10/08/19 Page 15 of 33 PagelD: 2696

‘would have interviewed Boyd had he received the 302 report, this Court finds that petitioner has
satisfied his burden to show that the Boyd 302 report was not disclosed by the government.
ii. Whether the Boyd 302 was material
This claim then turns on whether petitioner has satisfied the third element of the Brady
test, namely whether the Boyd 302 report was material. Petitioner makes two principal
arguments to support materiality; specifically (1) that it could have been used to impeach
Manson’s testimony at trial; and (2) that it could have led to the defense pursuing an alternative
shooter strategy at trial. For the following reasons, this Court is unpersuaded by both arguments.
a. Impeachment of Manson
As noted by the Third Circuit:
“The materiality of Brady depends almost entirely on the value of
the evidence relative to the other evidence mustered by the state.”
Rocha v. Thaler, 619 F.3d 387, 396 (5th Cir. 2010) (internal
quotation marks and citation omitted). Suppressed evidence that
would be cumulative of other evidence or would be used to
impeach testimony of a witness whose account is strongly
corroborated is generally not considered material for Brady
purposes. /d. at 396-97. Conversely, however, undisclosed
evidence that would seriously undermine the testimony of a key
witness may be considered material when it relates to an essential
issue or the testimony lacks strong corroboration.
Johnson v, Folino, 705 F.3d 117, 129 (3d Cir. 2013). Additionally, inadmissible evidence can
still be Brady material if it could lead to admissible evidence. See Gibson v. Sec’y Pa. Dep’t of
Corr., 718 F. App’x 126, 131 (3d Cir. 2017) (citing Dennis v. Sec’y Pa. Dep’t of Corr., 834 F.3d
263, 309-10 (3d Cir. 2016) (en banc)).
The presumed importance within the Boyd 302 report is Boyd’s statement that Lattimore

told him that he had killed a snitch on S. Orange and 19" Stfeets. During trial, Manson testified

as follows:
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Q: By January of 2005, did you have some of these cooperators
that we just talked about providing information on the William
Baskerville case?
A: Yes, we did.
Q: But prior to January of 2005, did you have any lead as to who
the shooter was in the case?
A: No, we did not.
Q: Let me just go back. In July of 2004, did you have any
communication with Detective Sabur, lead homicide detective,
regarding a possible suspect -
A: Yes.
Q: -- for the shooting?
A: 1 had spoken with Detective Sabur and passed onto Detective
Sabur the name of Maleek Lattimore, who is an individual who is
part of the William Baskerville/hakim Curry crew and is also
known to be a hit man. [{] I passed on his name to Detective Sabur
and Detective Sabur then did a photo array with one of the
witnesses from the homicide.

.Q: Okay. And why did you give William Lattimore’s name to
Detective Sabur?
A: 1 gave him the name for two reasons. HIS physical description
fit that of one we had received from one of the witnesses and also I
had known William Lattimore to be a hit man for the Curry
organization.
Q: But other than that, there was no other information?
A: No, there was no other information. It was a best guess on our
part. . ..
Q: Agent, what was the result~ by the way, the witness who was
shown the photo of Wllham Lattimore —

: Yes.

-- what was his name?

Mr. Johnnie Davis.

Okay. What was the result of that name?

He was not able to make an identification.

Did you go out and interview Mr. Lattimore after July of *04?

No, we did not.

Did you arrest him?

: No. We ~ this was not an issue at this stage, after he could not

' ldentlfy Lattimore.

Q: Okay.

L EROPOPROEZOR

(T.T. p.3888-89)

Petitioner makes much of Manson’s failure to include information gleaned from the Boyd

302 report as an additional reason for discovering Lattimore as a potential suspect in the killing
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of Kemo McCray. However, as Manson’s trial testimony above indicates, Lattimore was readily
discussed and passed along to the detectives investigating the murder as a possible suspect.
Furthermore, and perhaps more importantly to analyzing this'argument, Manson was not the
main witness who supplied evidence linking petitioner to the murder of McCray. See Uni}ed
States v. Spinelli, 551 F.3d 159, 165 (2d Cir. 2008) (“Impeaching information is more likely to
be deemed material ‘if the witness whose testimony is attacked supplied the only evidence
linking the defendan{ [ ]to the crime.’”) (quoting United States v. Wong, 78 F.3d 73, 78 (2d Cir.
1996)). Indeed, as this Court noted in sumfnarizing the background of petitioner’s trial in its
November 15, 2018 opinion, key witnesses implicating petitioner in the murder of McCray
included, but were not limited to, Young’s testimony regarding petitioner’s conversations with
Jamal McNeil as well as testimony frorﬁ comments petitioner had made to other incarcerated
persons sﬁch as Troy Bell, Eric Dock and Eddie Williams. |

Considered in totality, had the defense impeached Manson with her failure to include the
Boyd 302 as an additional reason for passing along Lattimore’s name to the murder
investigators, this Court does not find that it would have seriously undermined the testimony of
Maﬁson to make the Boyd 302 material under this impeachment theory.

b. Alternative Trial Strategy

Petitioner’s additional argument for materiality is as follows: “[h}aving the Boyd 302
could have changed the entire approach to Baskérville’s defense. Rather than deciding that they
could not argue that Young was not the shooter, they could have taken Young on directiy, .
challenging everything he said.” (ECF 70 at p.12) The government asserts that the Boyd 302 is

not material because petitioner has failed to show that the “blame Lattimore” strategy” would
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have borne fruit. (ECF 72 at 35) The government asserts that the Boyd 302 report is “triple
hearsay” and petitioner has failed to show how it could have led to material admissible evidence.

At the outset, this Court reiterates that inadmissible evidencé can be material if it could
have led to the discovery of admissible evidence. Dennis, 834 F.3d at 310 (citing Johnson, 7-5
F.3d at 130)). Thus, while this Court agrees with the government’s position that the Boyd 302
report itself may have been inadmissible at petitioner’s trial because it is triple hearsay
(Manson’s report indicating what Lattimore had told Boyd about killing a snitch), that does not,
and in fact, cannot end this Court’s materiality inquiry under applicable legal precedent. Rather,
this Court must be mindful that the overarching test is materiality, not admissibility.

At trial, Young’s testimony indicated that Bergrin called Curry on the day of petitioner’s
arrest after speaking to petitioner to tell Curry that the confidential informant against petitioner
was Kemo.” (See T.T. at p.4352) Indeed, Richard Hosten testified at trial that he overheard
petitioner mention the name of Kemo to whomever he was speaking to over the telephone on the
day of his arrest. (See id. at p.4286) Other witnesses besides Young impligatgd petitioner in the
conspiracy to murder Kemo McCray. Indeed, as this Court noted in its prior opinion:

Petitioner had had discussions with other inmates about McCray
both before and after McCray’s murder. Indeed, Troy Bell, another
prisoner, stated that petitioner told him at one point

that, “all I know, my informant could be dead. He said, my dudes
is looking for him to put a bullet in his melon, but they can’t find
him.” (See id. at p.5060) Bell also stated that petitioner told him he
knew who his informant was, that he told this information to his
brother Rakeern Baskerville, and that he told him to “handle it.”
(See id. at p.5067) Eric Dock, another prisoner, similarly stated
that petitioner told him that his brother was out there looking for
his informant and that they were “trying to put a hole in his
melon.” (See id. at p.5263) Subsequent to McCray’s murder,
petitioner told one of his fellow prisoners, Eddie Williams, that he

would have been a fool to tell the F.B.I. he had the murder done,
even though he did. (See id. at p.4753)

7 Bergrin told Curry at the time that the informant was K-Mo.
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(ECF 49 at p.4)

Because Lattimore’s statement to Boyd within the 302 report is hearsay, the report itself
would not }?ave been admissible for the truth of the matter asserted therein (i.e., that Lattimore
killed a snitch). Thus, petitioner has the burden of demonstrating how the disclosure of the Boyd
302 repdrt prior to his trial would have led to material exculpatory evidence. See DeCologero v.
United States, 802 F.3d 155, 164 (1st Cir. 2015). Petitioner argues that having the Boyd 302
available to trial counsel would have changed the way that Johnny Davis’ identification was
understood by counsel and that trial counsel could have taken Young on di-rectly, challenging
everything he said. |

Pefitioner has not submitted evidence to support his arguments. For example, he has not
provided an affidavit from Lattimore or any other evidence that Lattimore would have been
available at trial and that he would have testified in accordance to what he purportedly told
Boyd. Further, he makes no representation that after he became aware of the Boyd 302 report
that he made any attempt to contact or locate Lattimore, nor does he contend Lattimore would
have fefused to cooperate with him if he had contacted him.

Additionally, even if Lattimore’s statements to Boyd could have been admissible as

‘statements against penal interest undér Federal Rule of Evidence 804(b)(3)(B), the declarant
must be unavailable as a witness for that hearsay exception to apply. Petitioner made no showing
that Lattimore would have been unavailable at trial.- Additionally, even if he was, petitioner made
no showing that he attempted to contact or locate Boyd after discovering the 302 report.

This Court finds that the United States Court of Appeals decision in DeCologero is
persuasive authority for finding that petitioner failed to meet his burden of materiality on this

claim. In that case, petitioners brought a Brady claim arguing that a Brady violation occurred
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when two FBI reports were not disclosed that purportedly contained exculpatory evidence.
Ultimately, the First Circuit held that no Brady violation occurred because the reports were not
material. The Court noted the evidence that implicated the petitioners in the murder at the outset.
| Then, it noted how the information contained in the reports was hearsay, and that petitioner had
failed to show how ii would have led to admissible material exculpatory evidence. See
DeCologero, 802 F.3d at 164-65.

Like DeCologero, there was evidence besides Young’s testimony produced at trial that
implicated petitioner in the conspiracy to murder McCray as indicated above. Thus, as indicated
previously, this would potentially lessen the impact of using the report as impeachment evidence
against Young (indeed, as indicated above, the Boyd 302 report itself was inadmissible hearsay).
Furthermore, petitioner failed to show how fhe Boyd 302 report would have led to admissible
material exculpatory evidence.

A few other points related to this issue deserve attention. Petitioner also argued that the
Boyd 302 report was material because it could have changed the entire approach to his defense.
This argument though is belied by the testimony of his trial counsel during the July, 2019
evidentiary hearing. Indeed, Mr. Herman testified as follows at that hearing: ‘

Q: Roderick Boyd, one of the issues Mr. Baskerville has raised in
the Government’s alleged failure to turn over a 302 documenting

an interview with Roderick Boyd. You’re aware of that; correct?
A: Yes.

Q: Sir, could you turn to tab 16 in your binder, which is a copy of
that 302.

A: Okay.

Q: Do you recall ever having seen this, sir? (Witness reviewing.)
A: Actually, I don’t, no.

Q: I’ll summarize it, sir, and Mr. Throckmorton has already done
so, but according to the 302: Boyd was incarcerated with Curry
organization member Malik Lattimore and overheard Lattimore
take credit for a hit on an informant that occurred on South Orange
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Avenue. [1] Fair summary of part of the information that’s in this

document?

A: I believe so, yeah.

Q: And would having that information in or before 2007 affected
your trial strategy in any way?

A: No.

Q: Why not, sir? o

A: Well, our — it would seem = given the fact that Anthony Young
would come to court and swear under oath that he killed Kemo,
there didn’t seem to be any productive strategy other than to go
with that.

(ECF 77 at p.82-83) Mr. Kayser similarly testified as follows during the evidentiary hearing:

Q: Now, with respect to the Roderick Boyd 302, you reviewed it
in preparation for this hearing?

A: Yes. '

Q: And you have no specific memory of receiving it, you don’t
whether you got it or didn’t get it.

A: Correct. ‘

Q: Because you got voluminous copies of 302s, DEA-7s —

A: It would be one page in boxes and boxes and boxes of paper
and I — you know, I don’t remember it.

Q: Reading it now, would that have impacted your strategy one
way or the other?

A: No.

Q: Why not?

A: Because again, it — it really wouldn’t have mattered if
Lattimore was the shooter, but it wouldn’t have made any sense in
connection with the admission that he was the shooter by Anthony
Young. So, I just — I can’t imagine — I probably would like to have
talked to Roderick Boyd; I mean I think we certainly would have if
we had that 302 we would have tried to interview him. But I don’t
see how it would have changed our strategy in it of itself.

Q: Because again it would have not furthered — you had what you
needed from Anthony Young.

A: Correct.

(Id. at 147-48) Thus, contrary to petitioner’s argument raised in his post-hearing briefs,
disclosure of the Boyd 302 would most likely have not changed trial counsel’s trial strategy.
Finally, this was not a case in which Lattimore was necessary an unknown person

without the Boyd 302 report. Indeed, Manson’s testimony indicated that Lattimore’s name was
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given to investigators as a potential suspect. Lattimore was then included in a photo array with
Johnny Davis. Detective Sabur testified at trial that Johnny Davis could not make a positive

identification. Indeed, the following testimony occurred during Detective Sabur’s direct
testimony:

Q: Did Newark Police Department take steps to figure out who the
perpetrators of the murder were?

A: Yes, we did.

Q: Allright. [] Were you successful at all?

A: No, we were not.

Q: At some point, did the F.B.I. provide you information about a
man named William Lattimore?

A: Yes.

MR. KAYSER: Objection, Judge.

THE COURT: Sustained.

Q: Detective, did the Newark Police Department at any point
conduct an identification procedure with one of the eye witnesses,
either Mr. Davis or Mr. Williams?

A: Yes.

Q: Which one, if you recall?

A: 1believe it was Mr. Davis.

Q: And what type of procedure was done?

A: 1 believe photographs were shown to Mr. Davis in an effort to
try to identify the individual or individuals who were responsible
for the shooting death of Mr. McCray?

Q: Was that done sometime in July of 2004?

A: Yes.

Q: Among the photographs, was there a man named William
Lattimore?

A: I believe so. :

Q: And do you know why Mr. Lattimore was shown, among other
photographs, to Mr. Davis, where the information came from to
put Mr. Lattimore in that?

A: Based on information that was provided to us by Agent Shawn
Manson and the F.B.1., photographs were developed of Mr.
Lattimore and individuals that he connected himself with.

Q: Now, did Mr. Davis, to your knowledge, pick anyone out of the
photos, one of which contained Mr. Lattimore’s photo?

A: I believe he did, yes.

Q: Okay. [§] Was that a positive 1.D.?

A: No, it wasn’t.

Q: Okay. []] Can you just explain— first, what did Mr. Davis — did
he recognized anyone in the photos?
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Yes, he did.

Okay. []] Who was it he recognized?

I believe it was Mr. William Lattimore?

And tell the jury why that was not a positive identification.
That wasn’t a positive identification because Mr. Davis said
that Mr. Lattimore resembled the person that shot his stepson. He
had the same features of him, but he couldn’t be 100 percent sure
that Mr. Lattimore was, in fact, the person.

Q: Did you, based on that identification, make an arrest of Mr.
Lattimore?

A: No, we did not.

Q: Did you even go speak to Mr. Lattimore?

A: No, we did not.

Q: So that was insufficient to take any further action, that
identification?

A: That’s correct.

ERPOR

(T.T. at p.3364-66) Thus, Lattimore was an individual that was part of the overall investigation

into the murder of Kemo McCray.

Petitioner has not shown how the government’s failure to turn over the Boyd 302 report
was material. Accordingly, this Brady claim is denied.

D. Manson’s Testimony

In his post-hearing brief, petitioner asserts that the prosecution against him should be
dismissed due to the knowingly false testimony by Manson at his trial. When asked at trial why
Manson gave Lattimore’s name to Detective Sabur, she stated that he fit the physical description
from one of the eyewitnesses, and because she knew him to be a hitman for the Curry
organization. (See T.T. at p.3888) When then asked whether there was any other information as
to why she gave Lattimore’s name to the investigators, Manson testified that “there was no other
informétion” and it “was a best guess on our part.” (See id.) Seizing on this, petitioner claims he
is entitled to relief because this constituted the government knowingly permitting perjured |
testimony on the part of Manson because she did not disclose the Boyd 302 report.

As this Court noted in its prior opinion:
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“A State violates the Fourteenth Amendment’s due process
guarantee when it knowingly presents or fails to correct false
testimony in a criminal proceeding.” See Haskell v. Superintendent
Greene SCI, 866 F.3d 139, 145-46 (3d Cir. 2017) (citing Napue v.
lllinois, 360 U.S. 264, 269 (1959); Giglio v. United States, 405
U.S. 150, 153 (1972); Lambert v. Blackwell, 387 F.3d 210, 242 (3d
Cir. 2004) ). “[T]he [Supreme] Court has consistently held that a
conviction obtained by the knowing use of perjured testimony is
fundamentally unfair, and must be set aside if there is any
reasonable likelihood that the false testimony could have affected
the judgment of the jury.” United States v. Agurs, 427 U.S. 97, 103
(1976), holding modified by United States v. Bagley, 473 U.S. 667
(1985). Accordingly, in order to state a claim, petitioner must show
that the witness: (1) committed perjury; (2) the government knew
or should have known of this perjury; (3) the testimony went
uncorrected; and (4) there is any reasonable likelihood that the
false testimony could have affected the verdict. See Lambert, 387
F.3d at 242-43. It is important to note, however, that -
“[d]iscrepancy is not enough to prove perjury. There are many
reasons testimony may be inconsistent; perjury is only one possible
reason.” Id. at 249. “That some testimony may be inconsistent with
that given in the first trial does not by itself constitute perjury.” See
United States v. Mangiardi, 173 F. Supp. 2d 292, 307 (M.D. Pa.
2001) (citing United States v. Thompson, 117 F.3d 1033, 1035 (7th
Cir. 1997); United States v. Arnold, Nos. 99-cv-5564, Crim. 95-
153-01, 2000 WL 288242, at *4 (E.D. Pa. Mar. 2000)); see also
Tapia v. Tansey, 926 F.2d 1554, 1563 (10th Cir. 1991)
(“Contradictions and changes in witness’s testimony alone do not
constitute perjury and do not create an inference, let alone prove,
that the prosecution knowingly presented perjured testimony.”)
(cited approvingly in United States v. Stadmauer, 620 F.3d 238,
269 (3d Cir. 2010)).

(ECF 49 at p.81-82) As noted by the Third Circuit, “[p]resenting false testimony cuts to the core
of a defendant’s right to due process. It thus makes sense that ‘the materiality standard for false
testimony is lower, more favorable to the defendant, and hostile to the prosecution as compared
to the standard for a general Brady withholding violation.” Haskell, 866 F.3d at 152 (citing

United States v. Clay, 720 F.3d 1021, 1026 (8th Cir. 2013)).

This Court declines to address the first three elements of this claim because petitioner has

failed to show that there was any reasonable likelihood that Manson’s testimony on this issue
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could have affected the verdict. This is not a case where the jury was unaware of Lattimore’s
potential involvement in the murder of Kemo McCray. Iﬁdeed, the jury heard testimony from
Manson that she turned over Lattimore’s name to the investigators. The investigators then did a
photo lineup with Johnny Davis that included Lattimore’s photo. Detective Sabur testified at
petitioner’s trial regarding what transpired at this photo lineup as recited supra. That photo
lineup did not result in a positive identification of Lattimore as the shooter, only that he
resembled the shooter. (See also T.T. at p.4478 (Davis testifying that he was only thirty percent
sure that the person he selected was the shooter)) Furthermore, as this Court noted, the Boyd 302
report itself was triple hearsay. Accordingly, this Court finds petitioner has failed to show to any
reasonable likelihood that Manson’s failure to include the Boyd 302 in her testimony could have
affected the verdict. Thus, petitioner is not entitled to relief on this claim. |

E. Preparation of Trial Counsel’s Declarations

In support of the government’s response to petitioner’s § 2255 filing, they included

_declarations from petitioner’s trial counsel, Mr. Herman and Mr. Kayser. Petitioner argues that

he is entitled to relief because the government committed a fraud on the couﬁ by the way these
declarations wére prepared and submitted by the government.

A fraud on the court requirés the party with the burden to show: (1) an intentional fraud;
(2) by an officer of the court; (3) which is directed at the court itself; and (4) that in fact deceives
the court. See Herring v. United States, 424 F.3d 384, 386 (3d Cir. 2005). “Courts have found
fraud on the court only where there has been the most egregious conduct involving a corruption
of the judicial process. Examples of such-conduct are bribery of judges, employment of counsel

to ‘influence’ the court, bribery of the jury, and involvement of an attorney (an officer of the

25

144




Case 3:13-cv-05881-PGS Document 82 Filed 10/08/19 Page 26 of 33 PagelD: 2707

court) in the pei‘petration of the fraud.” Cavilier Cloths, Inc. v. Major Coat Co., No. 89-3325,

1995 WL 314511, at *7 (E.D. Pa. May 18, 2005).

Petitioner fails to show that he is entitled to relief on this claim. Mr. Kayser detailed how

the declarations came about as follows:

Q: Do you know what that is?

A: That’s an affidavit that was prepared by the Government,
modified by me and signed by me and returned to the Government
at some point.

Q: Really? It was prepared by the government?

A: Well, the initial - year, [ didn’t — I have — I had no recollection
of all of these facts and details at the time. We — as I recall we
were called down to the U.S. Attorney’s Office, I say we I was,
and Carl [Herman] was there; I don’t remember if | knew at the
time he was going to be there. And you know, there was an
indication that there was a 2255 action, and they wanted to talk to
us about the case and prepare affidavits, and so they did that. [{]
We talked about the case; I don’t remember how long we were
there, it was I think at least a couple few hours. And I think we had
also read — may have read something submitted by Mr.
Baskerville. I don’t recall what that was exactly but that’s my
recollection. And then I received a draft which I made my
modifications to and sent it back.

Q: And did you ever sit with Mr. Herman to review or prepare this
document?

A: No, no.

Q: And do you have any recollection of any changes you made to
it?

A: I'made a lot of changes to this document. I don’t remember
specifically what changes I made; there was language I didn’t
agree with. You know, at the end of the day I felt fairly
comfortable signing it because it was consistent with my then
recollection of what had happened|.]

(ECF 77 at p.100-01)

Both Mr. Herman and Mr. Kayser testified that the declarations were true and accurate to
the best of their belief. (See id. at p.65; 124). Indeed, Mr. Kayser noted that if there were any lies

in his declaration, he would not have signed it. (See id. at 124) Based on the testimony of the two
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attorneys, this Court finds petitioner has failed to show that a fraud on the court occurred.
Therefore, petitioner is not entitled to relief on this claim.

F. Call Chart

In his post-hearing reply brief} petitioner also argues that the government committed. a
Brady violation when it failed to produce a telephone call liStAprepared by Manson in 2005.
Besides any possible procedural barrier that may exist with bringing this claim in in a post-
hearing reply brief, this Court finds that the claim fails on the merits.

Petitioner argues that the call list “was important to petitioner because it demonstrated
that Rakeem was not in the car with Curry and himself when Bergrin called, as Young testified.”
(ECF 81 at p.4) However, as this Court noted in its prior opinion (albeit in deciding a different
claim), “the importance of this testimony is not who was sitting in the passenger seat, but the
substance of the phone call between Bergrin and Curry is what was material.” (ECF 49 at 101)
Accordingly, this Court finds that petitioner has failed to show Brady materiality on this claim.?

G. Outstémding Motion to Expand the Record

After this matter was fully briefed, but before this Court ruled on the bulk of petitioner’s
§ 2555 claims, petitioner filed a motion to expand the record to include newly discovered
evidence. (See ECF 40) As this Court noted in its Novembér 15, 2018 opinion, the motion to
expand the record includes the following:
1. A letter from Charles Madison addressed to Lawrence Lustberg, Esq. dated January 17,

2014. (See ECF 40 at p.10-12)

81t is worth noting as the government notes that as well that the wiretaps in connection with the
investigation of Hakeem Curry were turned over to the defense. (See Supp. Decl. Herman ECF
34 Ex. 6) Thus, petitioner had at his disposal the exact information that Manson used to create
the call list. This would of course include the call from Curry to Rakeem Baskerville

immediately after Bergrin phone Curry.
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2. A transcript of an interview of Hassan Miller. (See id. at p.14-50)
3. A certification from Michael McMahon. (See id. at p.52-53)
4. A filed preparation checklist regarding the murder of Kemo McCray (See id. at p.59-63)
5. Various police reports. (See id. at 65-73)
The government filed its response in opposition to this motion to expand the reéord on
December 19, 2018. (See ECF 55).
For the folloWing reasons, this Court will grant the motion to expand the record.

However, the claims that are included within the motion to expand the record will be denied on

the merits.

1. Has.fan Miller Interview

Petitioner seeks to add a 2013 interview of Hassan Miller that was conductéd by
Bergrin’s investigators. According to petitioner, Miller states in this interview that Anthony
Young lied about being involved in the murder of McCray. The government asserts that

petitioner’s attempt to expand the record with this information is both untimely and fails on the

merits.

Newly discovered evidence can only warrant a new trial under §
2255 if the following five requirements are satisfied:

(1) The Evidence must be in fact newly discovered,
i.e., discovered since trial;

(2) Facts must be alleged from which the court may
infer diligence on the part of the movant;

(3) The evidence relied on must not be merely
cumulative or impeaching;

(4) It must be material to the issues involved; and
(5) It must be such, and of such nature, as that, on a
new trial the newly discovered evidence would
probably produce an acquittal.
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United States v. Optiz, No. 18-1505, 2018 WL 3559177, at *3 (E.D. Pa. July ‘24, 2018) (quoting
United States v. Williams, 166 F. Supp.2d 286, 309 (E.D. Pa. 2001) (citing Gov 't of Virgin
Islands v. Lima, 744 F.2d 1245, 1250 (3d Cir. 1985))); see also United States v. Coo/c, No. 18-06,
2018 WL 3213308, at *6 (D. Minn. June 29, 2018) (citing English v. United States, 998 F.2d

- 609, 611 (8th Cir. 1993)); Lloyd v. United States, No. 03-813, 2005 WL 2009890, at *15 (D.N.J.
Aug. 16, 2005).

| Petitioner fails to show that this evidence would entitle him to relief. F irst, the statements
Miller makes amount to impeachment evidence of Young. As indicated above, in this
circumstance, such impeachment evidence is insufficient to warrant gfanting petitioner relief.
Furthermore, this Court notes that Miller’s interv.iew is simply that, an interview. Millgr has not

- sworn to ahy of the statements he made to Bergrin’s investigators in the context of his 2013
interview. As this Court noted (albeit in the slightly different context of analyzing petitioner’s
ineffective assistance of counsel claims), such unsworn statements submitted by petitioner also
do not warrant granting him relief. (See ECF 49 at p.24-25)

Petitioner also alludes to Bradly in the context of this claim. Petitioner cannot show that
the government withheld the Miller interview since it occurred in 2013, well after petitioner’s
criminal proceedings were complete. Therefore, petitioner is not entitled to relief based on wﬁat
he provided this Court in the Hassan Miller interview.

il. Charles Madison Letter

Petitioner next seeks to add to the record a letter from Charles Madison addressed to
Lawrence Lustberg, Esq. from January, 2014. Mr. Lustberg was Bergrin’s standby counsel

during his criminal proceedings which took place years after petitioner was convicted and
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sentenced. In this letter, Madison claims to have had a conversation with Anthony Young in
2005 in which Young stated to him that he did not shoot Kemo McCray.
If this Court were to construe this as a Brady claim, petitioner fails to show that the
government failéd to disclose it. Indeed, this is a letter from a person that addressed it to Paul
Bergrin’s standby counsel, not something that presumably would have been within the
government’s ddcuments. Furthermore, the letter is from 2014, well aﬁer petitioner’s trial.
Additionally, to the extent it could be construed as petitioner’s attempt to bring a newly
discovered evidence claim, it only amounts to impeachment evidence against Young’s testimony
at petitioner’s trial. This Court finds it is then insufficient to warrant granting petitioner relief for
this reason as well.
iii. Shawn McPhall Information
Petitioner also submits information related to Shawn McPhall in his motion to expand the
record. The information includes a certification from Michael McMahon that was included
within the post-trial filings in Bergrin’s criminal action. Additionally, it includes various police
reports.
Michael McMahon’ certification is dated June 26, 2016 and states as follows:

1. Tam a Private Investigator licensed in the states of New York

and New Jersey.
2. Tam aretired New York Police Department Detective and I -

have participated in hundreds of arrests and investigations

throughout my career.

3. On June 26, 2016, I interviewed Shawn McPhall a/k/a Maurice
a’/k/a Mike Cassidy.

4. McPhall told him that he was coming out of a store at the time
of the Kemo murder and heard gunshots. He saw a guy (Kemo
McCray) lying on the ground.

5. A few days after the murder, McPhall stated he arrested as he
was leaving Sand Pit Bar and questioned by police about the
Kemo murder.
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6. McPhall claimed the police were trying to force him to identify:
who the shooter was and they were trying to “take advantage of

him.” '
7. McPhall said he was charged with Aggravated Assault, but the

charge was thrown out one month later.
(ECF 40 at p.56)

Petitioner also attached several police reports dated March 6, 2004 that appear to give
coqtext to McPhall’s aggravated assault arrest mentioned in McMahon’s certification. (See ECF
40 at p.59-73) In one report, Charles Spruill indicated to police that an unknown actor
approached Mr. Spruill on the corner of S. Orange Avenue and S. 19" street. The police report
indicates that Mr. Spruill told investigators that the unknéwn actor went up to him and stated
“ain’t you the motherfucker that was with him the other day”, which was in reference to the
deceased person. (See id. at p.66) The unknown actor then pulled a gun out which caused Mr.
Spruill to flee. Subsequently, the unknown actor was positively identified by Mr. Spruill as
Shawn McPhall. (See id. at p.67) Mr. Spruill also tqld the police that he was not a witness to the
shooting of Kemo McCray as he was locked up in county at the time. (See id. at p.69)

Petitioner may be attempting to bring both a Brady claim and a newly discovered
evidence claim by submitting these materials to this Court. As to Brady, petitioner fails to show-
that he is entitled to relief. This Court fails to see how the police reports are favorable to
petitioner. They relate to a purported assault thét occurred a few days after Kemo McCray’s
death. They are neither exculpatory nor are they impeaching. Furthermore, this Court fails to see
how the police reports meet the materiality standard as defined by Brady and its progeny.

With respect to a newly discovered evidence claim, this Court fails to see how
McMahon’s certification, and the information McPhall provides therein would entitle petitioner

to relief in this case. The certification only indicates that McPhall saw Kemo McCray’s body on
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the ground after the murder. It gives no indication that McPhall saw the shooter or that he could
identify him. Upon considering the entirety of McPhall’s statements to McMahon (even omitting
potential hearsay pitfalls), this Court fails to see how this evidence would have probably
produced an acquittal. Accordingly, petitioner is not entitled to relief on this claim as well.

H. Motion to Relocate Client

Prior to the evidentiary hearing, petitioner’s appointed counsel filed a motion to relocate
petitioner closer to counsel’s office. (See ECF 67) As petitioner and his appointed counsel were
able to meet and confer prior to the evidentiary hearing, this Court denies the motion at this point
in the proceedings as now unnecessary.

I. Certificate of Appealability

Pursuant to 28 U.S.C. § 2253(c), unless a circuit Justice or judge issues a certificate of
appealability, an appeal may not be taken from a final order in a proceeding under 28 U.S.C. §
2255. A certificate of appealability may issue “only if the applicant has made a substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). “A petitioner satisfies
this standard by demonstrating that jurists of reason could disagree with the district coun'-s
resolution of his constitutional claims or that jurists could conclude the issues presented are
adequate to deserve encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327
(2003) (citation omitted). In this case, with one exception, this Court will not grant a certificate
of appealability on the claims discussed and analyzed in this opinion. However, this Court will
grant a certificate of appealability on petitioner’s Brady claim as it relates to Boyd’s 302 report
because this Court finds that jurists could conclude that this issue is adequate to deserve

encouragement to proceed further.
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IV. CONCLUSION

For the following reasons, petitioner’s counsel’s motion to relocate petitioner is denied.

 Petitioner’s motion to expand the record (ECF 40) is granted. However, the claims contained

therein along with the remaining claims in this action are denied. A certificate of appealability
shall not issue on the claims discussed in this opinion except for petitioner’s Brady claim related

to the Boyd 302 report. An appropriate order will be entered.

DATED:

PETER G. SHERIDAN
United States District Judge
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
WILLIAM BASKERVILLE,
Petitioner, Civ. No. 13-5881 (PGS)
V. : |
UNITED STATES OF AMERICA, ORDER
Respondent. :

For the reasons stated in the Opinion filed herewith:

ITIS this_3, day of @ ,2019,

ORDERED that petitioner’s motion to relocate petitioner (ECF 67) is denied; and it is

further
| . ORDERED that petitioner’s motion to expand the record (ECF 40) is granted; and it is

further

ORDERED that the remaining § 2255 claims in this action as discussed in the
accompanying opinion are denied; and it is further

ORDERED that a certificate of appealability shall not issue except for petitioner’s Brady
claim_related to the Boyd 302 report in which a certificate of appealability shall issue; and it is
further

ORDERED that the Clerk shall mark this case as closed.

PETER G. SHERIDAN
United States District Judge
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NOT PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 19-3583

WILLIAM BASKERVILLE,
Appellant

V.

UNITED STATES OF AMERICA

On Appeal from the United States District Court
for the District of New Jersey
- (D.C.No. 3:13-cv-05881)
District Judge: Hon. Peter G. Sheridan,

Before: KRAUSE, PHIPPS, and FUENTES, Circuit Judges
(Filed: August 13, 2021)

Submitted Under Third Circuit L.A.R. 34.1(a) on March 4, 2021

OPINION'

FUENTES, Circuit Judge.
William Baskerville claims that the Government withheld evidence that another per-

son may have committed the murder underlying two of his conspiracy convictions. The

" This disposition is not an opinion of the full Court and pursuant to 1.O.P. 5.7 does not
constitute binding precedent.
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_Districf Couft founn the suppressed evidence was not material, and thverefore denied his
“motion to set éside.orrvacate his sentence. Because we agree with‘the District Court that
Baskerville failed to demonstrate that disclosure of this evidence under_rnines confidence

in the outcome of his trial, we afﬁnn fhe District Court’s decision.
L.
| The case against Baskerville arose ont of an investigation into dnig trafficking in
Newark, New Jersey. Baskerville’s cousin, Hakim Curry, rana lange drug opefation selling
| cocaine and heroin. The organization had a tiered hierarchy, with Curry at the top, followed
by one level of managers, who were above Baskerville. Baskerville, his two brotners, Ra-
keem and Hamid Baskerville, were the next level, overseeing other dealers, including An- | '

thony Young, J amal McNeil, and Jamal Baskerville, who in turn oversaw street-level deal-

ers.!

In 2002, FBI Agenf Shawn Manson recruited Deshawn “Kemn” McCray as a paid
infonnant. Although first recruited to work on a different investigation, by the beginning
of 2003, Mchay’s efforts led the FBI to members of Curry’s organizatinn. McCray made
his first controlled purchase from Curry’s' organiiation in January 2003, buying crack co;
caine from a dealer who eventually introduced McCray to Baskerville, at which point Bas-

kerville began selling to McCray. ‘McCray conducted a number of controlled purchases

!'In the interest of clarity, all references to Baskerville are tb Appellant William Basker-
ville, while we refer to other members of the Baskerville family by using their full names.
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from Baskerville in 2003. The Govefnment' also tapped Cufry’s cell phone, giving thém
significant insight into his operations.

Based on McCray’s information, the ‘Goverrdl‘ment arrested Baskerville on Nov-em—
ber 25, 2003. After his arrest, Baskerville mad{numerbus cal‘léyo a lawyer named Paul
- Bergrin, who had represented several members of 'Cﬁfry’s’brganization. Bérgrin repre-
sented Baskerville at his initial appearance. Baskerville immediately thought McCray was
the source of the Government’s information against him, and was ovérheard by a cellmafe
blaming McCray for his arrest. Curry also t¢lephoned Bérgrin the day of the arrest, and
‘Ber'grin told Curry that an informant named “K-Mo” was the source of .the information
against Baskerville. Due to the Government’s wiretap, it was aware that Bergrin made this
call. | Young, w};o was iﬁ the same car as Curry during this call, determined that Bergrin
was refetring to “Kemo” McCray, but had mispronounced his name.

McCray was shot and killed on March 2, 2004 at the intersection of South Orange
Avenue and 19th Street in Newark. He had been renovating a neafby house with his step-
father, Johﬁnie Davis, and the two left to go to a local store at arounci 2:00 p.’m., with
McCray still wearing a dust mask from the construction. Davis testified that after the Mo
men left the store, shots rang out and McCray fell to the ground dead, at which point Davis
turned and saw an assailant hiding a gun and walking away. Young testified thaf he had
been the assailant and that he had grabbed McCray by the shoulder, put a gun é‘éainst his
neck, and fired three or four shots into him. McCray fell to the ground while his assailant

ran to a car that had pulled up during the altercation and drove off.
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| Thé Government then began an investigation into the murder of its informant.
Agent Manson immediately suspected that Baskerville and other members of Curry’s or-
ganization had conspired to murder McCray in retaliation for his cooperation, and the day
after McCray was shof, she visited Baskerville in jail fo tell him as much. Other detainees
also overheard Baskerville blaming McCray for his arrest, and he told them that others
~were trying to kill the informant in his case.

The Government’s invesﬁgation made little progre_ss until Young célled the FBI, .
claiming he had information about the murder. Despite initially claiming thét another
member of Curry’s organization murdered McCray, Young eventually confessed to shoot-
ing McCray himself and agreed to cooperate. Young knew several details of the murder
that only someone present would knov?: that McCray was lying face down when he leﬁ,
that he was wearing a dust mask, and that he had been smoking a cigaretté. He was able
to corroborate what he knew by mentioning that Bergrin had mispronounced McCray’s
nickname as “K-Mo” in his call to Curry, which the Government already knew because of
its tap on Curry’s cell phone. Young also claimed that after Baskerville’s arrest, he met
Bergrin and othér members of Curry’s organization at Jamal Baskerville’s house. Bergrin
told those present that Baskerville was facing life in prison, but that he co.uldb win the case

and get Baskerville released if they could eliminate McCray. Bergrin told the group as he

left “no Kemo, no case.”
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.Bvaskerville was 'subsequently indicted on eighf drug trafficking off'ense.s2 and two
conspiracy offenses relating to McCray’s murder: to murder a witness® and to retaliate
~ against an informant.* These two offenses are eligible for fhe death penalty, -Which the
Govemmentlsoug_ht. Ydung testified for the Government, confessirig to the murder. Bas-
kerville’s cou‘nsel’s5 trial strategy did not contest that Young killed McCray, but sought to
cast Baskerville as unknowingly benefiting from the machinations of Curry’s organization
while he was behind bars awaiting trial. Because the same Jury that heard the trial evidence
would decide whether to impose the death penalty, counsel was keen not to challenge the .
Govemment’é characterization of Young as the murderer. In addition to Young’s confes-
sion and detailed knowledge of the shooting, having Young as the murderer was beﬁcﬁcial
to Baskerville at the penalty phase: with the admitted murderer having avoided a death
sentence, counsel could argue that the less culpable Baskerville should not be punished
rﬁore severely than the man who actually pulled the trigger.

- Counsel’s strategy failed at the guilt stage but prevailed on the penalty. The jury

convicted Baskerville on all counts, but did not sentence him to death. Baskerville was

2 These are not the subject of this appeal.
3 In violation of 18 U.S.C. § 1512(k).
*In violation of 18 U.S.C. § 1513(e).

5 Due to his role in the offense,' Bergrin was disqualified as counsel for Baskerville.



Case: 19-3583 Document: 77 Page:6 . Date Filed: 08/13/2021

‘sentenced to nine c;bncurrent terms of lifé imprisonment. His conviction was affirmed on |
direct appeal.®
Bergrin waé indicted approximately two years after Baskerville was sentenced. Af-
| ter numerous pretrial proceedings and a mistrial on two severed counts, Bergrin went to
trial, representing himself. The Government’s case against Bergrin mirrored its case
against Baskerville, with Young again confessing to the murder at trial. Bergrin pursued a
very different ‘trial strategy, seeking to undermine Young’s credibility. Oné piece of evi-
dence Bergrin had that Baskerville did not was an FBI report of an interview with a ja.il-
house informant, Roderick Boyd. Agent Manson had interviewed Boyd on June 17, 2004?
a;id memorialized the interview on a FBI form 302, which we thus refer to as the Boyd
302. Boyd was an inmate at the same facilify as another member of Curry’s organization,
.‘Malik Lattimore. While incarcerated, Boyd claimed that Lattimore openly discussed “kill-
ing a snitch on S. Orange and 19th Street, Newark.”” Boyd claimed Lattimore had killed
that “snitch,” and that he was “still waiting on getting paid” by Curry for the killing.® Ber-
grin used the Boyd 302 in combination with other materials—including an identification
of Lattimore as McCray’s murderer that he obtained from Davis under false pretehs.es—t'o
argue that Young was lying, motivated in part by a desire for leniency on a state law weap-

- ons offense. Bergrin’s jury rejected this argument, convicting him on all counts.

§ United States v. Baskerville, 448 .F. App’x 243 (3d Cir. 2011).

7 App. 797.
8 App. 797.
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Neither the Government nor Baskerville had mentioned the Boyd 302 at Baskér—
-ville’s triai. Although Agent Manson testified that she had explored Lattimore asa possible
suspect for McCray’s murder, she did not mention Boyd’s statement, and she testiﬂed that
she looked into Lattimore because his description fit one they had received from witnesséé
to the murder, and because he was known to be a “hit man” for Curry.® .

Baskerville later sought to vacate, set aside or correct his 'sentence,»10 raising more -
than two dozen claims. One claim was that the Government violated his due process rights
under Brady v. Maryland ' by failing to disclose the Boyd 302. The District Court denied
most of Baskerviile’s claims, but held én evidentiary hearing on some, inciuding thé Brady
claim arising from the Boyd 302. It later found that the Boyd 302 was not material under

Brady, and therefore denied Baskerville’s motion, but granted a certificate of appealability

as to that claim only.

’ App. 3411.
1028 U.S.C. § 2255(a).
11373 U.S. 83 (1963).
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II. 12

Prosecutors have an absolute duty to disclose certain evidence to. defendants.lv3 The
Governmént violates this duty where: (1) the evidence is favorable to the accused, i.e. it is
| exculpatory or irhpeaching; (2) the Government either intentionally or inadvertently sup-
pressed the evidence; .and (3) the suppreSsion prejudiced the accused.!* Suppression is
prejudicial if the evidence is material, meaning that “there is a reasonableAprobability that,
had the evidence been disclosed, the result of the proceeding would have been different.”!s
A reasonable probability of a different r¢sult is one sufficient to undermine confidence in
the oufcome of the trial.’® Making this determination “is legally simple but factually com-
plex,” requiring us to consider the new evidence in light of the entire trial record.!”

The Government concedes that the Boyd 302 was exculpatory énd suppressed, sat-

-isfying Brady’s first two prongs.’® Therefore, the only question before this Court is

12 The District Court had jurisdiction under 28 U.S.C. §§ 1331 and 2255. We have appel-
late jurisdiction under 28 U.S.C. §§ 1291 and 2253(a). Our review of factual findings is for
clear error and we review legal conclusions de novo. United States v. Prophet, 989 F.3d

231, 234 (3d Cir. 2021).

13 Dennis v. Sec” 'y, Pa. Dep’t of Corr., 834 F.3d 263, 284, 290 (3d Cir. 2016) (en banc)
(citing Brady, 373 U.S. at 83).

47d.

15 Turner v. United States, 137 S.Ct. 1885, 1893 (2017) (quoting Cone v. Bell, 556 U.S.
449, 46970 (2009)).

16 Id. (citing Kyles v. Whitley, 514 US 419, 434 (1995)).
7 1d
18 Gov’t Br. 24-25; App. 131-34.
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whether the Distﬁct Court erred in finding that the Boyd 302 wés no;c mateﬁal. Baskerville

argues the District Court made two principal errors in assessing the Boyd 302’s material-

ity.! First, that it incorrectly applied an admissibility requirement to Brddy material, and

second, that it erred in its materiality analysis. Neither érgument is availing. |
A,

As to the alleged admissibility requirement, Baskerﬁlle correctly argues that gvi- '
dence need not be admissible itself to qualify as Brady material.?° Blét the District Court
“did not apply an adfnissibil_ity requirement here. It correctly noted that “inadmissible evi- -
dence can bé material if it could have led to thé discovery of admissible evidence,”?! and
that although Boyd’s statémenfs were inadmissible heafsay, this “cannot end this Court’s
materiality inquiry” because “the overarching test is materiality, not admissibility.”?* It
found nothing in the record to suggest that Lattimore would have testified for Baskerville,
or that his statements in the Boyd 302 would have otherwise been admissible under a hear-
say exéeption. Baskerville had also not identified what other admissible evidence disclo-

sure of the Boyd 302 might have led to. As the District Court correctly addressed the

' Portions of Baskerville’s brief appear to address the notion that the Government vio-
lated his due process rights by procuring false testimony from Agent Manson. As this is
outside the certificate of appealability in this case, we decline to address these conten-

tions.
20 Dennis, 834 F.3d at 309-11.
21 App. 137 (citing Dennis, 834 F.3d at 310).

2 App. 137.
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admissibility of the Boyd 302 and its potential to lead to admissible evidence in the contekt
of Brady materiality, Baskerville’s arguments to the. contrary are méritlesé.
B.

Baskerville also claims the District Court erred by applying an incorrect mat'erialityi
standard. He ﬁrsf argues that the District Court assessed whether the evidence was suffi-
- cient to convict with the suppressed 302 included, rather than assessing materiality.”> But
again, this mischaracterizes the District Court’s opinion. It correctly noted that suppressed
* evidence that is cumulative of other evidence would not be material, and that although the
Boyd 302 was not itself cumulative, the information within it was directly addressed at
trial.2* While the Boyd 302’s assertion that Lattimofe may have told another inmate that
he shot someone in circumstances similar to McCray’s murder was not itself before the
jury, other evidence at trial also pointed to Lattimore. | Agent Manson testified that she
identified Lattimore as a suspect, that she believed Lattimore’s “physicéi description fit
that of one we had received from one of the witnesses,” and that he was known to be a hit
man for Curry.?> But she testified that she investigated Lattimore not due to the Boyd 302,
but because of a “best gﬁess on [her] part.”?6 The jury also heard from a law enforcemént

witness who performed a photo arfay for Davis, who had identified Lattimore’s image. If

3 Basketville Br. 32-33.
2 App. 134 (citing Johnson v. Folino, 705 F.3d 117, 129 (3d Cir. 2013)).

35 App. 3411.
% App. 3411.

10
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" admissible in some form, the Boyd 302 would provide an additional reason to éuspect Laf-
timore, but as the District Court correctly found, it was not the only sﬁch reason. This is
not a sufficiency of the evidence approach. Rather than determining whether the jury had
enough evidence to convict Baskerville even with the Boyd 302, the District Court cor-
rectly considered the Boyd 302 in the context of the entire trial record, as it must.?’ In this

| context, the Boyd 302 must be assessed against the other evidence already pointing to Lat-

timore, and the District Court did not err in making this determination.
| Second, Baskerville argues he could,have impeached Agent Manson’rs testimony -
with the Boyd 302. Agent Manson never mentioned the Boyd 302 as being a reasdn to
sﬁspect Lattimore, and therefore Baskerville claims that he could have used it to undermine
the thoroughness of the investigation and to create a reasonable doubt in the minds of the
| jurors. The District Court found that any impeachment value of Agent Manson on this
p;)int would be limited, because she “was not the main witness who supplied evidence
linking [Baskerville] to the murder of McCray."’28
That witnéss Was Young. He confeséed to the murder, and extensively explained
both wﬁy he did so and why he provided shifting versions ofr events. Young decided to
cooperate after he had fallen out with other members of Curry’s organization. He had told
his then-girlfriend that in an attempt to murder arival, Jamal Baskerville and Jamal McNeil

had missed their intended target, shooting and killing an innocent bystander. Young’s

21 Turner, 137 S. Ct. at 1893,

28 App. 136.

11
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girlfriénd told this to J amal Baskerville’é wife, who was a friend of hers, and she in tum
told her husband. Jamal Baskerville, unhappy that Young was‘ spréading this information,
told Young ﬁe talked too much, and that he would be “taken care of” if Jamal Baskerville
saw him in the street.?? Young interpreted this as a threat against his life, and contacted
the FBI for protection.

Young also explained why he told the FBI three separate versions of events. Before
approaching the authorities, Young sought advice from counsel. Coﬁnsel told him not to
implicate himself in whatever he told agents, so Young claimed merely to be present at the
shooting, and that Jamal McNeil had shot McCray. At a subsequent meeting with prose-
cutors and the FBI, Young told agénts another version of the events where he was not
present. He altered his story becguse he was frustrated vat not being released from jail. But
finally, after receiving advice from a new lawyer, Youﬁg gave the version of events that

implicated himself, the same version of events he gave at trial. This version of events

-~ required Young to confess to an offense that exposed him to a possible sentence of life in -

prison.

The Boyd 302 does not address any aspect of Young’s testimony. While it may
provide an additional reason to suspect Lattimore and supportsv an inference that Young
was lying about his role to secure a favorable deal, Lattimore was mentioned at trial as a
suspect and Young was cross examined about his deal with prosecutdrs. Only two pieces

of evidence point to Lattimore as the gunman: the Boyd 302 and Davis’s identification in

2 App. 4007.

12
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a photo-array. Davis, who was only a few feet from his stepson at the time of the shooting,
could only be “[t]hirty percent sure” that a photo of Lattimore resembled the gunman, 30
Even combined with the Boyd 302, this evidence is less than convincing in suggesting that
Lattimore killed McCray.?! Thus, any iinpeachment value from the Boyd 302 would be
limited to Agent Manson, and would not impact the testimony of the main witness against

Baskerville, Anthony Young.

Moreover, a number of Baskerville’s fellow inmates testified at trial that he had

‘discussed having his informant killed by his associates in the Curry organization. And

Agent Manson testified that Lattimore was a hit man for the Curry organization. So impli-
cating Lattimore with the Boyd 302 would not have helped Baskerville: The evidence
would still have shown that a Curry organization hit maﬁ killed McCray and that Basker-
ville told his fellow inmates that he was working with the Curry organization to have -

McCray killed. Indeed, the prosecutor said during closing arguments that “it doesn’t even

matter legally whether the shooter was Anthony Young . . . or another member of the Curry

organization, William Lattimore, perhaps,” because “[1]egally it makes no differencé,” and

30 App. 3929. This is consistent with testimony from Newark Police Detective Rashid

Sabur, who testified that Davis was unable to make a positive identification because he
could not be 100% sure that the picture of Lattimore was the same person who shot his’

stepson. App. 2966.

31 See Turner, 137 S. Ct. at 1893 (holding that the impact of suppressed evidence must be
considered against the record as a whole). '

13
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- Baskerville’s own lawyer agreed, saying during closing arguments that “it doesn’t matter

legally whether [Young] was the shooter or not.”

Against this background, there is no reason to believe that the result at Baskerville’s
trial would have been any different had the Boyd 302 been disclosed, and had Baékerville
changed trial strategy to implicate Lattimore and challenge Young’s credibility. Accord-
ingly, the District Court did not err in concluding that the failure to disclose the Boyd 302
was not material. Thus, while there could have been some value to impeabhing Agent
Manson with the Boyd 302, it would not have revealed a new suspect for the jui'y, and
Wbuld not have addressed Young’s confession. We again agreé with the District Court that
the Boyd 302 would not have “seriously undermined the testimony of [Agent] Manson to
make the Boyd 302 material under [an] impeachment theory.”33

| II1.
For the foregoing reasons, we afﬁrrh the District Court’s order denying Basker-

ville’s motion to vacate or set aside his sentence.

2 App. 4963, 5052.

33 App. 136.
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 19-3583

WILLIAM BASKERVILLE,
Appellant

V.
UNITED STATES OF AMERICA

(DNJ No. 3-13-cv-05881)

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, JR., KRAUSE, RESTREPO, BIBAS, PORTER,
PHIPPS, and FUENTES,’ Circuit Judges o

The petition for rehearing filed by appellant, in the above-entitled case having
been submitted to the judges who participated in the decision of this Court and to all the
other available circuit judges of the circuit in regular active service, and no judge who
concurred in the decision having asked for rehearing, and a majority of the judges of the

circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.

" Pursuant to Third Circuit I.O.P. 9.5.3., Judge Fuentes’s vote is limited to panel
rehearing.
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BY THE COURT,

s/ Julio M. Fuentes
Circuit Judge

Dated: October 12, 2021

ClG/cc: Steven G. Sanders, Esq.
Mark E. Coyne, Esq.
Bruce L. Throckmorton, Esq.



