No.

IN THE
SUPREME COURT OF THE UNITED STATES

AJ(am Wj eNe- MW‘ i\ PETITIONER
(Your Name)

V8.

UN;*}EDP (S)TOJTQS D{ Amlr{[;t-\

— RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certiorari
without prepayment of costs and to proceed in forma pauperis.

Please check the appropriate boxes:

\SZ] Petitioner has previously been granted leave to proceed in forma pauperis in
the following court(s):

US Courr of Affw(sf N ;‘N‘fL\ ermﬂf

[ Petitioner has not previously been granted leave to proceed in forma
uperis in any other court.

Petitioner’s affidavit or declaration in support of this motion is attached hereto.

] Petitioner’s affidavit or declaration is not attached because the court below
appointed counsel in the current proceeding, and:

(0 The appointment was made under the following provision of law:

[J a copy of the order of appointment is appended %§’>‘

(Signature)

, Or




AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

o M\ .ps . .

1, AD} fm EJMWQ/ MIM* Fit , am the petitioner in the above-entitled case. In support of
. ./ . .

my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay

the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross -
amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average monthly amount during Amount expected
the past 12 months next month

You P Spouse You v Spouse
Employment $ /Q $ /\// /4‘ $’/@/ $/V/ A
Self-employment $ J@/ $ | @/ i

~ $ y $
Income from real property $ /Q $ $ @ $
(such as rental income) e o
Interest and dividendé $ - $ /Q
Gifts $ @ $ /@f
Alimony $ /@V 7

$_ L7
$

Child Support $ poa

Retirement (such as social $ /é ;
security, pensions,
annuities, insurance)

Disability (such as social $ ( $ $ V@/ $

security, insurance payments)

® &H PH &H &P
€ H &H P P

Unemployment payments $
$

Public-assistance

A7
o z
@f

Other (specify): $

Total monthly income: §




2. List your employment history for the past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.)

Employer Address : Dates of Gross monthly pay

remployed om0
_ 1=

e {lf\Oqubﬂv
Lblemclw&/ﬂ-d

3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
/\///A . Employment
' - $
$
$

4. How much cash do you and your spouse have? $ /@/
Below, state any money you or your spouse have in bank accounts or in any other financial
institution.

Type of account (e.g., checking or savings) - Amount you have = Amount your spouse has

$ $
$ ~ $

9. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings. A/D }455‘6’/"'{’7" <

[J Home [ Other real estate
Value Value

[0 Motor Vehicle #1 ] Motor Vehicle #2
Year, make & model ___ Year, make & model
Value Value '

[ Other assets
Description

Value




6. State every person, business, or organization owing you or your spouse money, and the
amount owed.

Person owing you or Amount owed to you Amount owed to your spouse

yoyr spouse money

/\7 o Ope @/ $ /9/
s s
s A

- 7. State the persons who rely on you or your spouse for support. For minor children, list initials
instead of names (e.g. “J.S.” instead of “John Smith”).

Name Relationship , Age

No Onre-

8. Estimate the average monthly expenses of you and your family. Show separately the amounts
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or
annually to show the monthly rate.

You Your spouse

s / -
Rent or home-mortgage payment 9y ﬂ
(include lot rented for mobile home) $_ $

Are real estate taxes included? [JYes [JNo
Is property insurance included? [1Yes [ No

Utilities (electricity, heating fuel, /B/ /
water, sewer, and telephone) s

Home maintenance (repa.tirs and upkeep) $ /Q /ﬁ
Food $ //Q / /®

. & ]
Clothing $/ — $
Laundry and dry-cleaning | $ /Q - $ ,,/®f .
Medical and dental expenses $ /fj $ /6



You Your spouse
Transportation (not including motor vehicle payments) $ /® $ J>V7‘{\
Recreation, entertainment, newspapers, magazines, ete. § / $ \

Insurance (not deducted from wages or included in mortgage payments)

Homeowner’s or renter’s $ @/

Life | $ g

Health

v
Motor Vehicle $ ,

<R
O
N\
L R €2 R £~

—
Other: $ @

Taxes (not deducted from wages or included in mortgage payments)

Regular expenses for operation of business, profession,

(specify): $ . $
Installment payments )

Motor Vehicle $ /6/ $

Credit card(s) $ /ﬁ)/ $

Department store(s) $ p/ $ \

Other: $. //Q/ 3$ \
Alimony, maintenance, and support paid to others $ _ ’®/ $ \
or farm (attach detailed statement) $ /@
Other (specify): $ Q ] $ )
Total monthly expenses: $ V/@ $ }




9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the-next 12 months?

O Yes No If yes, describe on an attached sheet.

10. Have you paid — or will you be paying — an attorney any money f(lz—;'fcer/vices in connection
with this case, including the completion of this form? [ Yes No

If yes, how much?

If yes, state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be paymg——anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this
form?

[ Yes No

If yes, how much?

If yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the costs of this case.

L™ (N earcerntes v iv +he SHIL

I declare under penalty of perjury that the foregoing is true and correct.

Executed on: M ’\y / é , 20 b/

7%

(Signature)
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LIST OF PARTIES

\,N All parties appear in the caption of the ease on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
_petition is as follows:
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App Iafe ~ UiS. Court of APPM\ s- N;‘Nw‘}\ Cireut Care Mo, 195405

pp b2 (S, bisﬂ)ﬁ- Court -Districs of Avizora Tavsen- Case No, H4!1'7-
Cv-003T1-JC2
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

‘ OPINIONS BELOW
\N] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix la-Ja to
the petition and is

- [ ] reported at ; OF,
\L'] has been designated for publication but is not yet reported; or,
¢] is unpublished.

g r
The opinion of the United States district court appears at Appendix é“'}'} %to
‘the petition and is

[ 1 reported at ; or,
\[[\] has been designated for publication but is not yet reported; or,

+] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; Or,

[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opinion of the : court
appears at Appendix to the petition and is

[ ] reported at ; OF,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. ‘




JURISDICTION

\\%] For cases from federal cou}'ts:

The date on which the United States Court of Appeals decided my case

~

was _JAad-d|

\Fs] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix ___ .

[ 1 An extension of time to file the petition for a writ of certiorari Wais granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).

€L
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'NOTFOR PUBLICATION - =~ F“-ED
UNITED STATES COURT OF APPEALS - DEC.22 2021
' | MOLLY C. RWIER,"QLI;RK
" FOR THE NINTH CIRCUIT U.S. COLRT OF APPEALS
ADAM EUGENE MARTIN, | No. 19-15605
Petitioner-Appellant, | D.C.No. 4:17-cv-00371-JGZ
o MEMORANDUM’ |
KRIS KLINE, Warden,
'Defendant-Appellee.

Appeal from the Umted States D1stnct Court
for the District of Arizona-
Jenmfer leps Dlstnct Judge Pre51d1ng

Argued and Submltted December 7, 2021
-San Francisco, California -

Before: WARDLAW, BRESS; and BUMATAY, Circuit Judges:

Adam Martin, a federal prisoner, petitioned the district court for habeas relief
under 28 U.S.C. § 2241. The district court denied Martin’s petition, holding that it
lacked jurisdiction to consider a p'etitien brought under § 2241 i)ecause Martin did

not meet the requirements set out in § 2255(¢), known as the escape hatch provision.

* “This disposition is not apﬁrbpr’iate for pubiieation and is not precedent
except as provided by Ninth Circuit Rule 36-3.
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Martin appeals the dismissal of his petition. We review the district court’s decision
de'novo, Stephens v. Herrera, 464 F.3d 895, 897-(9th Cir. 2006), and affirm.

o The district court correctly determined that Martin is not “actual[ly]
innocen[t]” of his sentencing enhancement, and is thus ineligible for the eseape
hatch, because his Texas robbery conv1ct10n was a senous v101ent felony” under §
3559(c), and therefore was a valid predicate offense. Id. at 898.

1. The Texas robbery statute Martin was convicted under is d_ivisible, SO we
analyze whether it counts as a predicate offense under the modlﬁed categorical
approach. See Rendon v. Holder 764 F. 3d 1077, 1084 (9th Cir. 2014); Syed v. Barr,
969 F.3d 1012, 1017 (9th C1r 2020) o

The “critical dlstlnctlon between 1nd1v151b1e and d1v151b1e statutes is that

“while indivisible statutes may contain multlple alternatlve means of committing
the crime, only divisible statutes contain: multiple, alterative elements of
functionally separate crimes.”, Rendon; 764 _F.3idf-at 1084-85 (emphasis original).
With an element of a crime, a jury “must unanimously agree,” while with the means
of committing a crime a jury “may disagree yet still convict.” Id. at 1086; see also
Richardson v. United States, 526 U.S. 813, 818 (1999).

Here, the Texas robbery statute Martin was convicted under has two
snbsections: robbery by bodily injury, Tex. Penal Code § 29.02(a)(1), and robbery

by threat, id. § 29.02(a)(2). While we acknowledge that Texas state courts have been

23
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ambiguous as to whether these two subsections are alternative means or elements,
see Cooper v. State, 430 S.W.3d 426, 427 (Tex. Crim. App. 2014); Burton v. State,
510 S.W.3d 232, 237 (Tex. App. 2017), we conclude that the statute is divisible for-
three reasons. .~ = .o e aee o
~ First, the statute sets forth different sets of mens rea elements for each version

of robbery—*intentionally, knowingly, or recklessly” for robbety by bodily injury
and “intentionally and knowingly” for robbery by threat. A mens rea requirement is
an element of a crime—not a means of committing a given crime. - Indéed, “the
general rule is that a guilty mind is a necessary elémeﬂt in the indictment and proof-
of every crime.” Elonis v. United States, 575 U.S. 723,734 (2015) (simplified)
(emphasis added). The inclusion of different sets of mens rea elements is strong
evidence that the Texas robbery statute is divisible.

Second, Texas provides different sample jury instructions. for robbery by
threat and robbery by bodily injury. Compare Texas Crim. Jury Charges § 8:380,
Rbbbery (Threats), with Texas Crim. Jury Charges § 8:370, Robbery (Bodily Injury). -
This suggests that robbery by:threat and robbery by bodily injury are separate crimes
within one statute. See Almanza-Arenas v. Lynch, 815 F.3d 469, 482 (9th Cir. 2016) -
(looking to state jury instructions to determine if a statute is divisible).

F inally, “if state law fails to provide clear answers,” courts may take a “peek”™

at the record documents to determine if a statute is divisible. U.S. v. Mathis, 136 S..
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Ct. 2243, 2256, (2016).  Here, Martin’s information suggests that robbery by threat
is a separate crime because it tracks § 29.02(a)(2) with no mention of the elements
in § 29.02(a)(1). -

| Taken togefher, the Texas robbery statute’s differing mens rea elements,
differing jury instructions, and the charging documents establish that the statute is
divisible and subject to.analysis under-_t_he modified categorical approach.

2. Applying the modified categorical approach; we conclude that Martin was
convicted of robbqry by threat—not robbery by bodily injury. Counts-1 and 2 of
Martin’s felony information stated that Martin, “intentionally and knowingly, while
in the course of committing theft of property and with intent to obtain and maintain
control of said property, threaten and place [the victims] in fear of imminent bodily
injury and death, and [Martin] did then and there use an,d exhibit a deadly weapon,
to-wit [a] firearm.” Thus, according to the plain terms of the information, Maftin
was charged with “threaten[ing]” his victims—mnot. causing them bodily injury.
Moreover, as the government notes,'the_ relevant documents do not indicate that any
victim actually suffered physical injuries: As a result, the record demonstrates that

Martin was convicted of robbery by threat.. . .-

3. Robbery by threat is a. valid pfedicate offense under 18 U.S.C: § 3559(c)

because it tracks the generic federal-robbery crime. Compare Tex. Penal Code

§ 29.02(a)(2), with 18 U.S.C. §§ 2111, 2113, 2118. Martin’s conviction was thus a
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serious violent felony for purposes of § 3559(c)’s mandatory sentencing
enhancement and his actual innocence claim fails.!

AFFIRMED.

" 1 Because Martin’s actual innocence a_rgumeﬁt fails, we do not reach whether
Martin had an unobstructed procedural shot to make his argument. Stephens, 464
F.3d at 898. '
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‘WO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Adam Eugene Martin, | No. CV-17-00371-TUC-JGZ
Petitioner, ORDER |

V.

Unknown Party,

Respondent.

Petitioner Adam E. Martin has filed a Petition for Writ of Habeas Corpus pursuant
to 28 U.S.C. § 2241 challenging the sentence imposed by the United States District Court
for the Western District of Texas. (Doc. 1.) At the time of filing, Petitioner was
incarcerated at USP-Tucson, Arizona. (Id.) Respondent filed a Return and Answer and a
Motion to Dismiss for Lack of Jurisdiction. (Doc. 15.) Martin filed a reply (Doc. 21) and
an addendum to the reply. (Doc. 22.) Also pending before the Court is Petitioner;s
Motion for Clarification and Motion for Declaratory Judgment. (Docs. 26 & 27.)
Respondent filed a Response to the Motion for Declaratory Judgment on August 30,
2018. (Doc. 30.)

This matter was referred to Magistrate Judge Jacqueline M. Rateau for a report

-and recommendation. (Doc. 3.) On August 30, 2018, Judge Rateau issued her Report,

recommending that the Court grant Respondent’s motion to dismiss, deny Petitioner’s
outstanding motions as moot, and dismiss the action without prejudice. (Doc. 31.)

:Petitio,ner filed objections to the Rg:porf on. September 14, 2018 .(Doc._ 32), and the
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- recommendations made by the magistrate.” 28 U.S.C. § 636(b)(1). “[Tlhe district judge

~ must review the magistrate judge’s findings and recommendations de novo if objection is

. violation of Tex. Penal Code § 29.02; and an Arizona state Aggravated Assault

Case 4:17-cv-00371-JGZ Document 43 -Filed 01/29/19 Page 2 of 10

Respondent filed a response to Petitioner’s objections on'September 20, 2018. (Doc. 33.)

Since the filing of the Magistrate Judge’s Report, Petitioner has filed a motion to expedite
(Doc. 34), a.second motion to expedite (Doc. 41), and a motion to add as respondent the
warden of Petitioner’s most recent housing assignment. (Doc. 35.) Upon independent
review of the record, the Court will-adopt the Report and Recommendation, aé modified
by -this Order, dismiss the Petiii,on{ for lack of jur_isdicﬁon, and dismiss. the %remaining
motions as‘moot.

LEGAL STANDARD - .

. This Court “may accept, reject, or modify, in whole or in part,.the findings or

made, but not otherwise.” . United States v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir.
2003) (en banc) -b(emphasis in original). District courts are not required to coriauct “any
review at all . . . of any issue that is not the subject of an objection.” Thomas v. Arn, 474
U.S. 140, 149 (1985). See also 28 U.S.C. § 636(b)(1); Fed. R. Civ. P.. 72; Reyna—Tapia,
328 F.3d at 1121; Schmidt v. Johnstone, 263 F.Supp. 2d 1219, 1226 (D. Ariz. 2003).
IL. FACTUAL AND PROCEDURAL BACKGROUND

On August 18, 2004, Martin was convicted, following a jury trial, of eigh—t counts
of bank robbery, and subsequently sentenced to eight concurrent life sentences.” United
States v. Martin, 431 F.3d 846, 850 (5th Cir. 2005). Petitioner was sentenced sﬁbject toa
mandatory. enhancement under the “Three Strikes” statute, 18 U.S.C. § 3559, which
states that a person.convicted of a-serious violent felony “shall be sentenced to life
imprisonment if . . . the person has been convicted . . . on separate prior occasions . . .
of ... 2 or more serious violent felonies.” 18 U.S.C. § 3559(c)(1)(A)(i). - At the time of
sentencing, Petitioner had “four prior .felony convictions: two federal bank robbery

convictions in violation of 18 U.S.C..§ 2113(a); a Texas state robbery conv1ct10n in
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_conviction in' violation of Ariz. Rev. Stat, §§ 13-1203, 13-1204(A)(1), 13-701, 13-801.

(Doc. 30 at 2; Doc. 30-2, Exs: 2-5; Doc. 32 at 4, 5.)
“On December 2, 2005, the United States Court of Appeals for the Fifth Circuit

- affirmed Martin’s convictions and sentences, addressing, among other things, Petitioner’s

argument that his mandatory life sentence, based on the three strikes law, did not violate
the Eight Amendment. Martin, 431 F.3d at 850 .- The Supreme Court denied a petition
for a writ of certiorari. Martin v. United States, 547 U.S. 1059 (2006). -

Petitioner’s first collateral attack of his conviction and sentence was made on
January 31, 2006, when Petitioner filed a § 2255 motion in the sentencing court, which
was denied. See Criminal Docket for Case No.:1:03-:CR-250 Western District of Texas,

- docket entry #215 (Order denying relief). The Fifth Circuit denied Martin’s motion for a

certificate of appealability and also distissed his appeal of the trial court’s order denying

relief on his section 2255 motion. See United States v. Martin, 1:06-CV-57 (W.D. Tex.

May 24, 2006), certificate of appealability denied, No. 06-50962 (5th Cir. Jan. 5, 2007).

- Petitioner has-made several additional efforts to obtain collateral relief on various

grounds, all of which were unsuccessful. (See Doc. 30 and attachments thereto.)

On July 31, 2017, Petitioner filed the pending Petition pursuant to 28 U.S.C. §

2241, asserting :that his sentence was illegal -and that he is factually innocent of the

sentence enhancement imposed by the United Statés District Court for the Western

District of Texas under the Three Strikes statute; 18 U.S.C. § 3559(c). He seeks an order

* vacating his illegal sentence and the issuance of a “certificate of innocence.”

~ The Respondent moved to dismiss the Petition, arguing that the Petition challenges

* the validity of Petitioner’s conviction and senterice and, therefore, must be brought as a

| motion pursuant to 28 U.S.C. § 2255 in the sentencing coutt, and not as a § 2241 habeas

petition. See Harrison v. Ollison; 519 F.3d 952, 954 (9th Cir. 2008). The Magistrate

|| Judge agréed and recommends dismissing the Petition. (Doc. 31.)

Petitioner filed objections to the Report and Recommendation, asserting that he is

eligible for relief under 28 U.S.C. § 2241. Petitioner argues that he is factually innocent

_3-
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of the sentencing enhancement because he does not have two prior serious felony
S.C. § 3559(c); Petitioner chjects to the
Magistrate Judge’s finding that' his: federal felony bank robbery convictions in the

Western District of Oklahoma count as two prior serious violént felonies sufficient to

‘support the sentéencing enhancement. Petitioner argues that the “convictions did not

become final on separate prior occasions and thus count only as a single predicate felony

~for the purposes of 18 U.S.C: § 3559(c). (Doc. 32 at 4.)! Petitioner further asserts that his

convictions for Arizona aggravated assault and Texas robbery are divisible and therefore

- are “not deemed violent” for the purposes of senteéncing enhancement: (Doc. 1 at 4.)?

Finally, Petitioner argues that relief under 28 U.S.C. § 2241 is proper because he did not

have an. unobstructed procedural shot at presenting his claims. Petitioner states that he
did not have a crystal ball to foresee the argument that the state statutes were divisible
(Doc. 21 at 4-5), and therefore “not deemed violent.” (Doc. 1 at 4.)
III. DISCUSSION
A. The Court Lacks Jurisdiction over Petitioner’s Successive § 2255 Petition
Although the Petition references ‘28 U.S.C. § 2241, the Petition 1s properly
brought under § 2255, not § 2241. “A federal prisoner who seeks to challenge the
legality of confinement must generally rely on a '§ 2255 motion to do so0.” Marrero V.
Ives, 682 F.3d-1190, 1192.(9th.Cir. 2012’);‘5‘66 also Stephens v. Herrera, 464:F.3d 895,
897 (9th Cir. 2006) (“The general rule is that a motion under 28 U.S.C. § 2255 is the
exclusive ‘means by which a: federal “prisoner may test the 1egalit§1 of his
detention, . . .-and that. restriétions on the :availability of a § 2255 motion :car'mot be

avoided through a petition under 28 U.S.C. §2241.”). An exception to this general rule

!'In its Response, the Government agrees that Petitioner’s two bank robbery convictions
from the Western District of Oklahoma count as only one predicate felony. (Doc. 30 at

" 13.)’ The Magistrate Judge did not have the benefit of the Government’s Response before

concluding that the two federal convictions counted as separate serious violent felonies;
the Report and Recommendation' was filed the same date as the Government’s Response.

2 Having concluded that Pétitioner’s federal bank robbery convictions counted as two
separate serious violent felonies, the Magistrate Judge did not address whether the

%rizon? §1ssault or the Texas robbery conviction qualified as a serious violent felony. (See
oc. 31.
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is created.by § 2255(e), which is also known as the “escape hatch.” The escape hatch

permits ‘a habeas petition under § 2241 to challenge the legality of a sentence when the

‘prisoner’s remedy under § 2255 is “inadequate or ineffective to test the legality of his

detention.” 28 U.S.C. § 2255(¢). .

The escape hatch is a limited exception. [vy.v. Pontesso, 328 F.3d 1057, 1059 (Sth
Cir. 2003); Tripati v. Hennan, 843 F.2d 1160, 1162-63 (9th Cir. 1988). A prisoner may

- file a § 2241 petition under the escape hatch only when the prisoner “(1) makes a claim

- of actual innocence, and-(2) has not had an unobstructed procedural shot at presenting

that claim.” Herrera, 464 F.3d at 898 (internal quotation marks and citation omitted). A

prisoner must satisfy both requirements to get through section 2255’s escape hatch. Muth

v. Fondren, 676 F.3d 815, 819 (9th Cir. 2012). The burden of coming forward with

evidence affirmatively showing the inadequacy or ineffectiveness of the § 2255 remedy
rests with the petitioner. Redfield v. United States, 315 F.2d 76, 83 (9th Cir. 1963).
Here, Petitioner has failed to establish either of the escape hatch requirements.

1.+ Unobstructed Procedural Shot

When determining- whether a petitioner has been denied an “unobstructed

- procedural shot,” the Court must consider “(1)*whether the legal basis for petitioner’s

claim did not arise until after he had exhausted his. direct-appeal and first § 2255 motion;

and (2) whether the law changed in-any way'relévant to petitioner’s claim after that first §

- 2255 motion.” Harrison, 519 F.3d at.960 (internal quotation marks and citation omitted).

- To establish that he has not had an unobstructed ‘procedural shot, “it'is not enough that

the petitioner is.presently barred from raising his claim of innocence by motion under §

||, 2255.. He must never have had the opportunity. to raise it by motion.” fvy, 328 F.3d at
- 1060.. - L |

Petitioner fails to demonstrate that he has not had an unobstructed procedural shot

to present hls claim. The record reflects that Petitioner _has filed for authOr-izatioh, or had

-the opportunity to seek authorization to file a successive § 2255 motion attacking his

‘sentence, -and :that he “has ':spec‘iﬁcal'l‘};/ _.pfévibusly c:ha.llenged the use of his prior

-5-
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convictions as qual*f ying serlous v1olent felonies pursuant to the enhanced sentencing
prO‘v'is rs o 18 U.S.C. § 3559 (c)(2) This history is.set out in Respondent’ Response to
Petitioner’ s Request for Declaratory Judgment See-e.g 'Doc 30, Exs l & 13 (2007
motion cla1m1ng federal bank robbenes should be counted as one oftense and state
conv1ct10ns were non- dangerous lesser 1ncluded offenses) Doc. 30, Ex 17 (2016
appl1cat10n for leave to ﬁle successrve § 2255 motron cla1m1ng mate11al change in law
meant that pr1or felony conv1ct10ns were no longer crlmes of v1olence) and Doc 30, Ex.
19 (2017 application for leave tofilea Successwe § 2255 motron argutng matcrral change
in the law meant that prror conviction were no longer crrmes of v1olence)

Petrtloner does not d1spute his hlstory of filings as descrlbed by the Government
Rather, he argues that “d1v1s1b111ty of a state statute d1d not become avarlable as-a legal
basis of a cla1m until 2013, well past petltloner s d1rect appeal and 1n1t1al 2255
[petition].” (Doc 32, p. 2 ) The Court d1sagrees Petrtloner s procedural shot at'bringing
his first claim was not obstructed by any adverse law that subsequently underwent a
material change relevant to his claims. The legal analys1s employed to evaluate
Petitioner’s challenge to the applicability of the sentencmg enhancement was in place at

the time of Petitioner’s sentencrng In T aylor V. Unzted States, 495 U.S. 575 577-78
(1990), the Supreme Court estabhshed the rule for deterrmmng when a defendant s prior

conviction counts asa predrcate offense under a sentencmg enhancement statute—there

the Armed Career Cr1m1nals Act (ACCA) E

Taylor adopted a “formal categorrcal approach” Sentencmg COHl’tS may .
“look only to the statutory definitions™—ie., the elements—of a
defendant’s prior offenses, and not “to the partlcular facts underlymg those i
convictions.” If the relevant statute has the same elements as the “generic”
ACCA crime, then the prior conviction can serve as an ACCA predicate; so -
too if the statute deﬁnes the crime more narrowly, because anyone
- convicted under that law is “necessarily ... guilty of all the [generic crime’s]-
elements.” But if the statute sweeps more broadly than the generic crime, a
conviction under that law cannot count-as an ACCA predicate, even if the
defendant actually committed the offense i in its genenc form The key, we
~ emphasized, is elements not facts o

3 That Act growded for a sentence enhancement where a defendant who is convicted
under 18 U.S.C. § 922&) (unlawful possession of a firearm) has three prlor cornvictions

for specified types of ofienses.

_6-
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| De35a17ips v. United States, 570 U.S. "2'54,":26.0'—61 (2013) (internal citations omitted).

Taylor also"‘rééognized a ‘narrow range of cases’ in which sentencing courts—épplying
what [the Courlt]'would' later dub the"éinodiﬁéd‘céte‘gori:czfilxellpproach’— may look béyond
the statutory eieménts to ‘.the charging péper and juiy instructions’ used in a case.” Id. at
261. Moreover, aithoﬁg}i the Sﬁpreme "Couft- ﬁ.lﬁhe\r. clarified its divisibility analysis in

later cases, its clarification does not benefit Petitioner. As discussed in section III.A.2.

.‘below, under the divisibility analysis, Petitioner’s conviction for robbery in Texas

qualifies as a serious i{iolent felony.
In sum, Petitioner cannot demonstrate that he has not had an unobstructed

procedural shot at préséntihg his claim. Petition_er had the opportunity to present the same

~ arguments in prior petitions and Petitioner’s procédtiral shot at bringing his claims was

Nlno.t’ obstructed by any adverse' law that vsub'seq‘uenﬂy underwent a material change

rele_van’t to his claif_ns. Petitioner’s failure to demohstrate that he lacked an unobstructed

procedural shot at pres_énting his claims is dispdsitii}e of this action and provides a basis

for dismissal.

2'. Acf:ual Inﬁocencé

In addition, Petitioner cannot demonstrate actual innocence.* To show factual

‘innqcenéé of the Sentencing venh’anc‘éi‘nént, Ii’e"[i"t‘ioner-’ m'uks.t demonstrate that at least two
of his p'rior.felor-ly convictions do ,ri'é)t quahfy élsi violent 'flelo'n_iles for the purposes of
sentencing enhancement under § 3559(0). ’Thé Three Strikés Statute expressly identifies

_j as 'a serious violent felony, “a Féd'éral' or -Sta‘é‘e'offense, by whatever designation and

‘ wherevér committed, ébnsisting of " .‘robb'ery; (as de»écribéd m section 2111, 2113, or

2118).” 18 US.C. § 3559(c)2)(F)(i)."* Petitioner concedes in his Objection' that his .

f(;é)nsolidatéd Western District of Okl_a‘honﬁ Bank rbBbery convictions, in violation of 18

4 This Court acknowledges a claim of actual innocence of a. noncapital sentencing
enhancement has not been recognized in this context. See Marrero, 682 F.3d at 1193,
1195 (expressly declining to decide whether a petitioner magr bring a claim of statutory

‘ineligibility for a non-capital sentence ‘using the § 2255(e) escape hatc}é). It is not
‘necessary for the Court to reach this issue, however, in_ _hght of the

ourt’s other

holdings.
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U.S.C. § 2113, count as one predicate violent félohy. (Doc. 32 at 3.) See also United

States v. Watson, 881 F.3d 782, 7'86v(‘9th Cir. 20.1‘8) (armed bank rdbbery under §2113(a)
and (d) categorically qualifies as a crime of violence under § 924(c)). Petitioner’s Texas
conviction féf robBery counts as a second violent felony.

o Applyiﬁg the categoriéai approach, the Court concludes-that the elements of Texés
RbBBei"y, Tex. 'Pehal' Code, § 29.02(2)(2), correspond in substantial part to the elements
of the genéfic offense of robbery. Generic robbéry as commonly understood is
“aggravated larceny, containing at least the élements of 'rhisappropriation of property
under circumistances inV01Vihg immediate danger to the'perédn.;’ United States v. Molinar
881 F.3d 1064, 1071 (9th Cir. 2017) (internal quotation marks and citation omitted). In
order “for a state crime to be equivalent to generic robbery, it must require property to be
taken from a person or a person’s presence by means of for;:é‘ or.putting in fear.” Id. at
1072 (citing United States v. Santiesteban-Hernandez, 469 F.3d 376, 380-81 (Sth Cir.
2006), abr'ogd’ted on othér g’roun.c'ls by United States v. Rodiiguez, 711 F.3d 541 (5th Cir.
2013) (en banc)). | : : o

" Petitioner was charged in a Felony Information with Aggravated Robbery —
Deadly Weapon and pled :guilty to “the lésser included offense of Count On."e.” (Doc. 30-
2, Ex. 4.) The language of that Count tracké the Texas offense for Aggravated Rbbbery.s
In Texas, an Aggravated Ro‘b.berry'i‘s committed when “a person . . . commits i‘@bbery as

9

defined in Section 29.02, and he . . . uses or exhibits a deadly weapon.” Texas Penal

Code § 29.03. Texas Penal Code § 29.02(a)(2), defines the offense Robbery as follows:

(a) A person commits an offense if, in the course of committing theft . . .
and with intent to obtain or majntain control of the property, he:

(1) intentionally, knowingly, or recklessly causes bodily injury to
another, or : *

(2) iﬁtentionélly or kﬁowingly threatens or places another in fear of

5Count One alleged Petitioner “intentionally and knowingly, while in the -course of
committing theft of property and with intent to obtain and maintain control of said
property, ﬁlid] threaten and glace Sandy Jardelins in fear of imminent bodily injury and
death, and the Defendant did then and there use and exhibit a deadly weapon -of to wit:
firearm.” (Doc. 30-2, Ex. 4 at 39.). ' .

_8-
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(Doc. 30-2, Ex. 4 at 34)
- with intent to obtain or 1na1nta1n control of the property, [a person]: ... (2) intentionally
-126, 1_31 (Tex. Crim. App. 1992). The defining feature of a conVICtlon_under the Texas
~ statute is the actual or threatened assaultiye conduet. Davis? 487 F.3d at 286. To commit

Vplace the victim in fear of jt. Davis, 487 F.3d at 286' see Nelson, 848 S.W.2d at 131.

- statute substantially corresponds to the basic elements of the generic offense of robbery
. in thatthey both inv_olve theft and threat of immedrate danger to a person); United States
W Nunez-Medmho No. 1,7-206445 2018 WL 5095809 at *4 (Sth Cir. Oct. 17, 2018)
, (unpubhshed) (“1eafﬁrm[1ng] that Texas robbery is no broader than genenc robbery and

Petltloner s consolidated federal robbery felony conviction ﬁom the Western District of

‘Oklahoma and his Texas robbery convietion each- constitute a serious violent felony for

Case 4:17-cv-00371-JGZ Document 43 Filed 01/29/19 Page 9 of 10

. Imminent bodlly injury or death.
Texas Penal Code § 29.02(a)(2). The “lesser 1ncluded offense of Count One” is robbery

Under Texas law, robbery occurs when “in the course of commrttmg theft ... and

or knowingly threatens or places another in fear of imminent bod11y 1nJury or death.”®

United States V. Davzs 487 F.3d 282, 286 (5th C1r 2007) Nelson V. State 848 S.w.2d

robbery, an individual must interact with the victim in order to cause bodily injury or

Petitioner’s robbery conv1ct1on under Tex Penal Code § 29.02(a)(2) categorically
quahﬁes as an enumerated predlcate offense under section 3559(c)2)(F)(i). See
Santzesteban-Hel nandez 469 F 3d at 380-81 (holdmg that Texas robbery qualifies as a

crime of vrolence for purposes of applymg U.S.S8.G § 2L1.2 enhancement because the

thus quallﬁes as a serious vrolent felony for purposes of applyrng U.S.85.G § 2L1.2).
In sum, assuming the sectlon 2255(e) escape hatch is available for a sentencing

enhancement Petitioner cannot demonstrate that he is actually 1nnocent of his sentence.

the purposes of 18 US.C. § 3559(c) Thus the sentencrng enhancement under 18 U.S.C.
§ 3559(c) was properly applled

6 The Texas Robbery statute also mcludes the mens rea of “recklessly” lacmg another in
fear of imminent bodily injury or death. Texas Penal Code § 29. 02821)(1) Petitioner,
however, was not charged with robbery under this section.

-9.
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B T‘le Court Lacks Jurisdiction to Consider the Peﬁt—io‘n
Because Petitioner does not qualify for the escape hatch, this Court lacks
jurisdiction to consider his Petition. See [vy, 328 F.3d at 1061 |
THEREFORE IT IS ORDERED that the Report and Recommendatlon (Doc 31)
is ACCEPTED and ADOPTED as modified by this Order. Petitioner’s ObJectlon (Doc.
32)is OVERRULED. 8 |
IT IS FURTHER ORDERED that Petitioner’s Pet1t1on for Writ of Habeas Corpus
(Doc. 1) is DlMlSSbED for 1acK of Jurlsalctlon ' _
ITIS FURTHER ORDFRED that Petltloner s Motlon for Declaratory Judgment is
DENIED. (Doc. 27.)
IT IS FURTHER ORDERED that Petltloner s Request for Clarification (Doc 26)
and Motlons to Expedlte (Docs 34 41) are DENIED ,
" IT IS FURTHER ORDERED that Petitioner’s Motlon to add Respondent (Doc.
35) is DENIED as moot. L " R
Although Petltloner has brought his clalms ina§ 2241 petltlon a certlﬁcate of
appealability is requlred Where a § 2241 petltlon attacks. the petltloner s convrctlon or
sentence. See Porter v. .Adams, 244 F. 3d 1006, 1007 (9th ClI' 2001) Pursuant to Rule
ll(a) of ‘the Rules Governmg Sectlon 2255 Cases, in the event Movant files an appeal
the Couft dechnes to’ Issue a certlﬁcate of appealablhty because reasonablé Junsts would
not find the Court s procedural ruling debatable. See Slack v. McDaniel, 529 U.S. 473,
484 (2000).
' The Clerk of Court shall enter judgment accordingly and close its file in this case.

Dated this 25th day of January, 2019.

L

. A g S

',Afﬂlm
/ .Honoral{Ie T ennifeﬂ ZHps

United States District Judge
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soanrdsnce with Isw) snd that

with dls

ARD ADIUDGED ihst tha paahhmmi hercln sjudond apamut

thown above, thall luwccaed to opetate. . - L .
Acd the sh Defendant i cequnded 12’32 uatd wid Shenfl ean obey the difection of 134 jodpment.

Fles

N .
Hl” .e .

1, Ut ald Jodpment B2, g the ams fsbanby

! end jan may e

for oy

wiih then it i fuztber ORDERED
the i Dcfenlant g:.\!! begln wben the udpmeant 4o saontence in such wiss olfeaw, chea

“
= =5 . X
A Sl

" PREMDING JUDGE

Notlee of Appaal

APRIL 15, 1983

Appeal  Withdnunt
ved ¢

. DATE SIGNED

Mandate R
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I STATE OF TEXAS - - - L INTHE .. 23% __ DISTRICT

N0, 206955¢ COURT OF

L Pugens Marti T-iRB-&\T ’COUNI‘Y, TEXAS

{
|
! . :2 - . ORDER FLACING DEFENDANT ON PROBATION
o ‘ UNDER ARTICLE 42,12, SECTICN 3E (A-B)
i
l
’ %
t
} {
! i
) )
' i
i i
|
i

R On this the__5t0 .day of Septenber .19 83 came an 16 be heard the Defendanty oo oo
—-idam Tigene Marddn | Motlon for Suspenuon of Sentence, pursuant to Anicle 42,12, Scction 3 (A-B) of the Texas
Code of Criminal Procsdure. .

. BE IT REMEMBERED that on the ~.14th  day of April .19 83 sentence wae imposed on the
=fendant subsequent Lo conviction for the felany offense of . Pobbery

- : . Pursuant to 2id impasilfon of szntence Defendint is presently confined in the Texas
Depaniment of Corrections serving a term of M&Wnc———mmm_ﬁ]——ycm. Dafendent arived
at the Texts Department of Cotrection and zctually began eerving his seatencs on wem—2xeil. 23, 1983

BE IT REMEMBERED that more thian sixty (60) dayz since the actual beginaing of execution of =xid zenlence hs now clapsed
and that the Defendifits Motion for Suspension of Sentence was filed prior to the expiratlon of 180 duys fiom sid date, Said Defendent
having timely filed his application for probatlon hegein is ellpibls for probatios under Artizte 32.12, having never bieen convicred of eny
Telony affenes before, and I aleo eligihle hiercunder for probatlon In thet the sentence impoved hetsin was not for the offents of criminel
fomidde, rmpe, or robbery. And that the Cotigt hizs plenzry jurisdictfon-Nereln for & pariod of 180 days subiequent to thie actua] begin.
niing of tha executfon of defendant’s z2ntence, and s3id defendant’s record while intarcemted in the Texsz Department of Corrections
has been reviewed by the Court and tho Cgurt belng of tho opinfon the defendant would not benefit from further Incaresratfon [n o

|
!
. "*
!
i
i
)

atevew e m——

L TR ]
-t Y. G

The Court 3t of the oplnlen ﬂu;r rﬁ;;h;} !xe‘cuﬂ&'ﬁ of zenteiice <hould h:siupc.nd:‘d"hﬁﬁ Delendait pln:c‘d.an Probation in accord-

ance with the authority conferred by.the Adult Probation and Patale Law of the State of Texas,and that defendant be selented rom the

. Texos Deportmentof Comectlons, o .. ¢ s L n JETC
. 8 oy . oo R § A

———y -

1t i theseforc ORDERED, ADJUDGED AND DECREED by the €

curt that futherexteution of zentencs impored in the nhove.
: .__hdam Pageng ¥ . :

be plac=d

styled and numbered cauze be suspended and delendsnt L= 2 =5

on {5} . years probation under Article 42,12 Szction 3E (A-B) of thie Texas Code of Criminal Procedure, and alto that defend-

ant bs relesesd from the Texas Depertment af Conections, And; In accardenca vith the authority confersed by the Adikk Prabatlon end
Yo Mt

Parols Law of The State of Texaz, it is further ORDERED that the defendent, 1 Ene .
1,20 COMMENTE ON v i Scotenbor 6, 1983

thell comply with the foflowing terms and conditfons of Probstio
A < . M

P

s Commitraoflas rptant the laas of tha Sute ef sny athet Strie, prlhs;g!r:'idéutn: .
be A Inhadees orvicieunhebits;

l

|

|

!

{

§

}

i & - Aot perstsd plesst of Slrcputibiz o humfol o gl -

! H 4. Repsst '3@_3-;;0{ m’&.wmmcmdtyo{c&mmh
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Lotk A%U frobaticn Offizes af Yarrzet County, Terss,cathe
. , Whroefizzduriag Probatloa: ’ . N
| 0. . Porest the Prozsi=a Offiszeaa xat et your heme orliewheru;

1. Ty g8 =565L hent a3 fagTap 1 .

.‘ i . Re=smwithia thelimits of Tarant County, Ternsz, wala et petmiulcn by the Tma:;{ Ca;nl‘y. “Adult Probation Offizcr 10 tene theeefroms

i b4

I #. * Scpporysurdepesdonts; . S . T o

i . Notfy the Aduli Probztlen Officze of Tarrent County, Texatil yous sddrsior emplayiment t§ ¢hanped within flve'{5) days fiom date of charses
§o  Psytocadihrough the Adult Probatioa Offees nf Tatrent County, Texat, she Tollowing* oL o .

i k. Sutmlt tos pordcd of dententicn (n the Tastzat county jarl ot othie tintitulsn,

‘ L Crimyvicom's compeznaticn, L EEER n : 35

! L . )

} ¢ month: The fitst paymzat to s

i X

)

{

1. COURTCOST in the amouny of. 95,00 a1 the rie of 1000 &
L1983 andalke (T4

bs mad: on thelrd _ day of . _Octobar ,
payment en the 3x3 _dayof exch month thereafice unif full psyment is mad_c;

‘ Lo 2. PROBATION FEE in the smount of 2500 _an the 328 dayraf. - OCSObRX
i - N e .andonthc.._lzé_.éi;yorc;:hmnmh,- fuer during Srobationg - ‘ :
. %, Crime Victims conpensation Ack. T : :
| ' : )-2. Partici;.pate fully in and coply with the 'z'arrant{?m:.;y 2dult mﬂx ;.;ﬁn De%em.wca:éz;gin-
S 3 1th 3% 5 i ram t6 include Mental Health Hental &
i . fntensive Mental Health Mental Retaxdaticn Progzas am TeaUAT s ond contimea

‘Ceunseliny andfor treatwent, vay for service in accordance with o
to p‘%ﬁrﬁom: Mﬁ‘:%}’m‘i&‘nt%& Ela.&&: ?:En%:nPX<§x:f of Qteabove terms and conditions and note the date of delivery of
such capy an the docker and the Clerk of ddg Coust i feschy further oréered to furnich the alficials at the Texas Department of

Corvections with certified capy of thisarder. .
* or cavparable program. Art. 42:12 cCp 3 () e (B) Hock

.- % =
N S ; A . ﬂM e i.
PILSIDING D0 )
: vty DISTRICTCOURT M }
o TARRANT COUNTY , TEXAS ‘B L
- (8 ) 35
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" THE STATE OF TEXAS WNTHE __ 213th pemie
206955W
vs. NO.. COURT )

Adam Eugene Martin o
am Buge TARRANT COUNTY, TEXAS

JUDGMENT REVOKING PROBATION

Date of Ent
of this Orde:y . September 5 ’ 1984
Dofendant . Adam Eugene Martin
Judge Prestding : _Hon. John Bradshaw )
Altomey for State . Assistant
Criminel District Attomey ¢ Tim Curry District Attorney :  Alex Gonzalez-
Attomey
for Dofondant : Heon., Allan Buichex
Offense H '
Robbexy
Dute
Offense: January 26,198
Date of : Date of
Probation Order : September 6, 1983 Violation: D€cember 3, 1

Paragraph Violated and Para #1 ~Failed To Report To The Adult Probation Officer
Grounds for Revocalion ¢ qapyant County, Texas; J2-Failed To Work at Suitable Emplo
ment; # - Failed To Notify Adult Probation Officer Of Address (::hange; #4 -~ Fai
To Pay Court Cost and Probation Fee To The Adhlt Probation Officer Of Tarrant
County, Texas; #5 - Failed To Comply With Tarrant County Adult Probation Depar
ments Intensive Mental Health Mental Retardation Program

Assat out in State’s Original Petition to Revoke Probatio
Original Term of R Reduction
Imprisonment Assessed ; Five (5) Years Allowed by Conrt: __One (1) Year
Sentenca and .
Place of Confinement : Your (4) Years In The Texas Department of Corrections
Date of . Restitution/oy
Sentence : September 5,1884 Reperstion: $308.70 Costs:  $70.00
From 1-26-B3 to 4-22-83; From 8-26-B3 £0 U-6-03
F‘I‘ime Credited : Erom 7-24-84 To Date Of Sentence
Cumulation : None '

On this day, set fosth above, the Motlon of the State to Revoke Peobiation In this catise cams on for ficaring; camie the Stats of Texas, by [ty abova
mamed . and the Defendant app J In person and by the above named attosncy for Defendant, or, whese a Defendant is not represented by

), that the Defendant knowlngly, Intcitigently, antt voluntarlly walved the zght to epresentution by counsel; and unnounced ready for hearing, the
Defendant having been heretofore served with 2 copy of the Moilon to Revoke Prabut! Hegh

ging violatlons of paragruphs of the prabation ordes of the
Caurt o3 sot forth above ond filed heseln; ond the Coust nftes considering the pleadlugs, and hearlng the evitfence offesed by both the Stots and the Defen
dant and the arguments of caunsel, belng of the apinton and finding that since the time Defendunt wus placed on probation hereln and within tho term of $hic
probationary perlod sct by the Court, Defendant hias violated tha ferms ond conditions of such probation In ths manner sct forth above as Grotads fos
Revoeatlon, and that :3id probatlon should be reveked;

And, when shown above that a reductlon of imp:f lios been all { by the Caurl, 1he Court determined that (he best Interests of saclsty and
the probationes would be served by such shorier term of Imprd and so reduced the tenm of Imprl: originally d; .

It i3 therfora CONSIDERED by the Court that the Defendant Ue, and Is hereby, odjidged to have violated the terms and conditions of protation br
this cause In the nionner set forth obove, and that the Order Suspending the Smposhilon of Senfence and Placing Delendant on Probation herlofare 1]
this causc be, and the samo Is hereby, REVOKED, and it Is hershy ORDERED Ly the Court that the Defendant be now d licreln, in d with
the Judgment heretofore entered in this cause and In campliance with this onler,

IT IS, THEREFORE, CONSIDERED AND ORDERED BY THE COURT, In the p of saltl Defendant, thot ihc jud and Order of the
Court Revoking Probatlon entered hereln be in oll things approved and conflrmed, snd the Defndant, who las been adjudped gullty of the above nomed
offense, by the verdict of the jury or by the Court’s Finding, as shows in the Judgment hesetofore 4, together with all reductions and credlis In
secordance wiih law and the discretlon of the Court jn ths Jud, Revoking Probation as sot forth ubave, after the Imposition of Senfence wos Suspended
ond the Defendant placed on prabation and safll probation having been theseafier Revaked, os sliown above, and that the Defendant s sentenced loaterm ol
imprsonment or fine or both, as sct forth abave, and Defendant Is to be delivered by the Shecllf to the Director of the Bepartinent of Correcilons of the
State of Texas or other person legally authorized to receive such convlets for the punishiment assessed hereln, ond tlic said Defendant shalt bo confined for
thic above named (com In fi with the provislons of law g tng such punisl and excention may Issiie us necessary.

And, if shown obove that Defendant Tios been duly and legally convicted of o prlor offense by showlng the Court, cause pumber and offensa together
with the punisiinient for such offense and date Defendant was sentenced for such offense In accordunce with such convictlon, then }t is ORDERED AND
ADIUDGED ¢hat the punishment herein adjudged agalnst the sald Defendant sholl begin when the Juwidgnment and sentence in such prlor offense, when shown

ubove, shall ave ceased ta operate,
Andl the Defendant Is semanded to Jall until sakt Sheet(f can obey the disectlons of this Judgiment.

Notice of Appeal: September 6, 1984

Appeal  Withdmwis _
Mundate lecelved: DATE SIGNED ip




