
No.

IN THE

SUPREME COURT OF THE UNITED STATES

Aim Euynt*- fi[ ctr+j M — PETITIONER—^r—————————

(Your Name)

VS.
(J/Jit j 5VfcRS Jr /\f,

iur i c~ l-s. — RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certiorari 
without prepayment of costs and to proceed in forma pawperis.

Please check the appropriate boxes:

Petitioner has previously been granted leave to proceed in forma pauperis in 
the following court(s): |

U& (WrV oj ~ ClircjAij'

□ Petitioner has not previously been granted leave to proceed in forma 
fwperis in any other court.

□ Petitioner’s affidavit or declaration in support of this motion is attached hereto.

□ Petitioner’s affidavit or declaration is not attached because the court below 
appointed counsel in the current proceeding, and:

□ The appointment was made under the following provision of law:
or

□ a copy of the order of appointment is appended.

(Signature)



AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I, jApfrffr l/W fi ^ , am the petitioner in the above-entitled case. In support of
my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay 
the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of 
the following sources during the past 12 months. Adjust any amount that was received 
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross 
amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average monthly amount during 
the past 12 months

Amount expected 
next month

You Spouse Spouse

0 h/M mEmployment $. $. $. $.
& &

Self-employment $. $. $. $.

0AIncome from real property 
(such as rental income)

$. $. $. $.

A
$.Interest and dividends $. $. $.

.£>Gifts $. $. $.

0$.Alimony $. $. $.

£L$.Child Support $. $. $.
&

$. $.Retirement (such as social 
security, pensions, 
annuities, insurance)

$.

0L$. $.Disability (such as social 
security, insurance payments)

$. $.

$ $.Unemployment payments $. $.

0$. $. $.Public-assistance 
(such as welfare)

$.

$.Other (specify): $. $. $.

Total monthly income: $. $. $. $.



2. List your employment history for the past two years, most recent first. (Gross monthly pay 
is before taxes or other deductions.)

Employer

I UAPSY\\p\r7xy0-

3. List your spouse’s employment history for the past two years, most recent employer first. 
(Gross monthly pay is before taxes or other deductions.)

Address Dates of 
Employment

Gross monthly pay

$
$_L2^

Employer Address Dates of 
Employment

Gross monthly pay

$.
$.
$.

4. How much cash do you and your spouse have? $.
Below, state any money you or your spouse have in bank accounts or in any other financial 
institution.

Type of account (e.g., checking or savings) Amount you have Amount your spouse has
$ $
$. $.
$. $.

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing 
and ordinary household furnishings. /yQ

□ Home 

Value
□ Other real estate 

Value_________

□ Motor Vehicle #1
Year, make & model__ i
Value_______________

□ Motor Vehicle #2 
Year, make & model
Value___________

□ Other assets 
Description _
Value_____



6. State every person, business, or organization owing you or your spouse money, and the 
amount owed.

Person owing you or 
your spouse money
fto OtfL,

Amount owed to you Amount owed to your spouse
&

$. $.

0$. $.

O' %-JgL$.

7. State the persons who rely on you or your spouse for support. For minor children, list initials 
instead of names (e.g. “J.S.” instead of “John Smith”).

RelationshipName Age
A fo

8. Estimate the average monthly expenses of you and your family. Show separately the amounts 
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or 
annually to show the monthly rate.

You Your spouse

Rent or home-mortgage payment 
(include lot rented for mobile home)
Are real estate taxes included? □ Yes □ No 
Is property insurance included? □ Yes □ No

$. $.

Utilities (electricity, heating fuel, 
water, sewer, and telephone)

A
$. $.<

Home maintenance (repairs and upkeep)

$.$.Food
/

$ $.Clothing

$.Laundry and dry-cleaning

£L$Medical and dental expenses
/



You Your spouse
&

Transportation (not including motor vehicle payments) $. $.

Recreation, entertainment, newspapers, magazines, etc. $.

Insurance (not deducted from wages or included in mortgage payments)

0$____;Homeowner’s or renter’s $.

Life $. $.
| s'

Health $. $.

Motor Vehicle $. $.

Other: $. $.

Taxes (not deducted from wages or included in mortgage payments)

(specify): $.

Installment payments

$. $.Motor Vehicle

$. $.Credit card(s)

$.$.Department store(s)

0 $.$.Other:

$.$.Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession, 
or farm (attach detailed statement) $. $.

$.Other (specify):

$. $.Total monthly expenses: V



9. Do you expect any major changes to your monthly income or expenses or in your assets or 
liabilities during the next 12 months?

□ Yes 0No If yes, describe on an attached sheet.

10. Have you paid - or will you be paying - an attorney any money for^ervices in connection 
with this case, including the completion of this form? □ Yes 0No

If yes, how much?______________________

If yes, state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or 
a typist) any money for services in connection with this case, including the completion of this 
form?

□ Yes No

If yes, how much?

If yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the costs of this case.

ILfn ( a/ cjic <r /V SH^

I declare under penalty of perjury that the foregoing is true and correct.

my iL 20«^Executed on:

(Signature)
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SUPREME COURT OF THE UNITED STATES

/[frltun noe* jA^rVi ft
_ — PETITIONERO'
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vs.
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PETITION FOR WRIT OF CERTIORARI
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LIST OF PARTIES

jXJ% All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

For cases from federal courts:

k^toThe opinion of the United States court of appeals appears at Appendix 
the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 

is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
N is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix-------- to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the_
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

1.



JURISDICTION

M For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
] <AroW«Uwas

No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
and a copy of theAppeals on the following date: ____________

order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a "writ of certiorari was granted
to and including______
in Application No.__ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix_______

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No.__ A

(date) on (date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

%



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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STATEMENT OF THE CASE (ccfitA)
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FILEDNOT FOR PUBLICATION
DEC 22 2021UNITED STATES COURT OF APPEALS

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALSFOR THE NINTH CIRCUIT

No. 19-15605ADAM EUGENE MARTIN,

D.C. No. 4:17-cv-00371-JGZPetitioner-Appellant,

v.
MEMORANDUM*

KRIS KLINE, Warden,

Defendant-Appellee.

Appeal from the United States District Court 
for the District of Arizona 

Jennifer Zipps, District Judge, Presiding

Argued and Submitted December 7, 2021 
San Francisco, California

Before: WARDLAW, BRESS, and BUMATAY, Circuit Judges.

Adam Martin, a federal prisoner, petitioned the district court for habeas relief 

under 28 U.S.C. § 2241. The district court denied Martin’s petition, holding that it 

lacked jurisdiction to consider a petition brought under § 2241 because Martin did 

not meet the requirements set out in § 2255(e), known as the escape hatch provision.

* This disposition is not appropriate for publication and is not precedent 
except as provided by Ninth Circuit Rule 36-3.
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Martin appeals the dismissal of his petition. We review the district court’s decision

de novo, Stephens v. Herrera, 464 F.3d 895, 897 (9th Cir. 2006), and affirm.

The district court correctly determined that Martin is not “actually] 

innocen[t]” of his sentencing enhancement, and is thus ineligible for the escape 

hatch, because his Texas robbery conviction was a “serious violent felony” under § 

3559(c), and therefore was a valid predicate offense. Id. at 898.

1. The Texas robbery statute Martin was convicted under is divisible, so we 

analyze whether it counts as a predicate offense under the modified categorical

approach. See Rendon v. Holder, 164 F.3d 1077,1084 (9th Cir. 2014); Syed v. Barr, 

969 F.3d 1012, 1017 (9th Cir. 2020).

The “critical distinction” between indivisible and divisible statutes is that

“while indivisible statutes may contain multiple, alternative means of committing 

the crime, only divisible statutes contain multiple, alternative elements of 

functionally separate crimes.”, Rendon> 764 F.3d at 1084-85 (emphasis original). 

With an element of a crime, a jury “must unanimously agree,” while with the means 

of committing a crime a jury “may disagree yet still convict.” Id. at 1086; see also

Richardson v. United States, 526 U,S. 813, 818 (1999).

Here, the Texas robbery statute Martin was convicted under has two 

subsections: robbery by bodily injury, Tex. Penal Code § 29.02(a)(1), and robbery 

by threat, id. § 29.02(a)(2). While we acknowledge that Texas state courts have been

2
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ambiguous as to whether these two subsections are alternative means or elements,

see Cooper v. State, 430 S.W.3d 426, 427 (Tex. Crim. App. 2014); Burton v. State, 

510 S.W.3d 232, 237 (Tex. App. 2017), we conclude that the statute is divisible for

three reasons.

First, the statute sets forth different sets of mens rea elements for each version 

of robbery—“intentionally, knowingly, or recklessly” for robbery by bodily injury 

and “intentionally and knowingly” for robbery by threat. A mens rea requirement is 

an element of a crime—not a means of committing a given crime. Indeed, “the 

general rule is that a guilty mind is a necessary element in the indictment and proof

of every crime.” Elonis v. United States, 575 U.S. 723,'734 (2015) (simplified)

(emphasis added). The inclusion of different sets of mens rea elements is strong 

evidence that the Texas robbery statute is divisible.

Second, Texas provides different sample jury instructions for robbery by

threat and robbery by bodily injury. Compare Texas Crim. Jury Charges § 8*380,

Robbery (Threats), with Texas Crim. Jury Charges § 8:370, Robbery (Bodily Injury).

This suggests that robbery by threat and robbery by bodily injury are separate crimes

within one statute. See Almanza-Arenas v. Lynch, 815 F.3d 469,482 (9th Cir. 2016)

(looking to state jury instructions to determine if a statute is divisible).

Finally, “if state law fails to provide clear answers,” courts may take a “peek”

at the record documents to determine if a statute is divisible. U.S. v. Mathis, 136 S.

3
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Ct. 2243, 2256, (2016). Here, Martin’s information suggests that robbery by threat 

is a separate crime because it tracks § 29.02(a)(2) with no mention of the elements

in § 29.02(a)(1).

Taken together, the Texas robbery statute’s differing mens rea elements, 

differing jury instructions, and the charging documents establish that the statute is 

divisible and subject to analysis under the modified categorical approach.

2. Applying the modified categorical approach* we conclude that Martin was 

convicted of robbery by threat—not robbery by bodily injury. Counts 1 and 2 of 

Martin’s felony information stated that Martin, “intentionally and knowingly, while 

in the course of committing theft of property and with intent to obtain and maintain 

control of said property, threaten and place [the victims] in fear Of imminent bodily 

injury and death, and [Martin] did then and there use and exhibit a deadly weapon, 

to-wit [a] firearm.” Thus, according to the plain terms of the information, Martin 

was charged with “threaten [ing]” his victims—not ? causing them bodily injury. 

Moreover, as the government notes, the relevant documents do not indicate that any 

victim actually suffered physical injuries.' As a result, the record demonstrates that 

Martin was convicted of robbery by threat. ::

3. Robbery by threat is a valid predicate offense under 18 U.S.C. § 3559(c) 

because it tracks the generic federal robbery crime. Compare Tex. Penal Code 

§ 29.02(a)(2),with 18 U.S.C. §§ 2111, 2113, 2118. Martin’s conviction was thus a

4
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violent felony for purposes of § 3559(c)’s mandatory sentencingserious

ienhancement and his actual innocence claim fails.

AFFIRMED.

! '

Because Martin’s actual innocence argument fails, we do not reach whether 
Martin had an unobstructed procedural shot to make his argument. Stephens, 464 

F.3d at 898.

i
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1 WO

2

3

4

5

6 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA7

8

Adam Eugene Martin, 

Petitioner,

9 No. CV-17-00371-TUC-JGZ

10 ORDER
11 v.

12 Unknown Party,
13 Respondent.
14

Petitioner Adam E. Martin has filed a Petition for Writ of Habeas Corpus pursuant 

to 28 U.S.C. § 2241 challenging the sentence imposed by the United States District Court 

for the Western District of Texas. (Doc. 1.) At the time of filing, Petitioner was 

incarcerated at USP-Tucson, Arizona. (Id.) Respondent filed a Return and Answer and a 

Motion to Dismiss for Lack of Jurisdiction. (Doc. 15.) Martin filed a reply (Doc. 21) and 

an addendum to the reply. (Doc. 22.) Also pending before the Court is Petitioner’s 

Motion for Clarification and Motion for Declaratory Judgment. (Docs. 26 & 27.) 

Respondent filed a Response to the Motion for Declaratory Judgment on August 30, 

2018. (Doc.30.)

This matter was referred to Magistrate Judge Jacqueline M. Rateau for a report 

and recommendation. (Doc. 3.) On August 30, 2018, Judge Rateau issued her Report, 

recommending that the Court grant Respondent’s motion to dismiss, deny Petitioner’s 

outstanding motions as moot, and dismiss the action without prejudice. (Doc. 31.) 

Petitioner filed objections to the Report on September 14, 2018 (Doc. 32), and the

15
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Respondent filed a response to Petitioner’s objections on September 20, 2018. (Doc. 33.) 

Since the filing of the Magistrate Judge’s Report, Petitioner has filed a motion to expedite 

(Doc. 34), a-second motion to expedite (Doc. 41), and a motion to add as respondent the 

warden of Petitioner’s most recent housing assignment. (Doc. 35.) Upon independent 

review of the record, the Court will adopt the Report and Recommendation, as modified 

by this Order, dismiss the Petition for lack of jurisdiction, and dismiss the remaining 

motions as moot.

I. LEGAL STANDARD

This Court “may accept, reject, or modify, in whole or in part, the findings or 

recommendations made by the magistrate.” 28 U.S.C. § 636(b)(1). “[T]he district judge 

must review the magistrate judge’s findings and recommendations de novo if objection is 

made, but not otherwise.” United States v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 

2003) (en banc) (emphasis in original).. District courts are not required to conduct “any 

review at all. . . of any issue that is not the subject of an objection.” Thomas v. Am, 474 

U.S. 140, 149 (1985). See also 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72; Reyna-Tapia, 

328 F.3d at 1121; Schmidt v. Johnstone, 263 F.Supp. 2d 1219, 1226 (D. Ariz. 2003).

II. FACTUAL AND PROCEDURAL BACKGROUND
On August 18, 2004, Martin was convicted, following a jury-trial, of eight counts 

of bank robbery, and subsequently sentenced to eight concurrent life sentences. United 

States v. Martin, 431 F.3d 846, 850 (5th Cir. 2005). Petitioner was sentenced subject to a 

mandatory, enhancement under the “Three Strikes” statute, 18 U.S.C. § 3559, which 

states that a person, convicted of a serious violent felony “shall be sentenced to life 

imprisonment if. . . the person has been convicted . . . on separate prior occasions . . . 

of.. . 2 or more serious violent felonies.” 18 U.S.C. § 3559(c)(l)(A)(i). At the time of 

sentencing, Petitioner had four prior, felony convictions; two federal bank robbery 

convictions in violation of 18 U.SU.,§ 2113(a); a Texas state robbery conviction, in 

violation of Tex. Penal Code § 29.02; and an Arizona state Aggravated Assault
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. 1 conviction in violation of Ariz. Rev. Stat, §§ 13-1203, 13-1204(A)(1), 13-701, 13-801. 

(Doc. 30 at 2; Doc. 30-2, Exs. 2-5; Doc, 32 at 4, 5i)

On December 2, 2005, the United States Court of Appeals for the Fifth Circuit 

affirmed Martin’s convictions and sentences, addressing, among other things, Petitioner’s 

argument that his mandatory life sentence, based on the three strikes law, did not violate 

the Eight Amendment. Martin, 431 F.3d at 850 . The Supreme Court denied a petition 

for a writ of certiorari. Martin v. United States, 547 U.S. 1059 (2006).

Petitioner’s first collateral attack of his conviction and sentence was made on 

January 31, 2006, when Petitioner filed a § 2255 motion in the sentencing court, which 

was denied. See Criminal Docket for Case No.; l:03-CR-250 Western District of Texas, 

docket entry #215 (Order denying relief). The Fifth Circuit denied Martin’s motion for a 

certificate of appealability and also dismissed his appeal of the trial court’s order denying 

relief on his section 2255 motion. See United States v. Martin, l:06-CV-57 (W.D. Tex. 

May 24, 2006), certificate of appealability denied, No. 06-50962 (5th Cir. Jan. 5, 2007). 

Petitioner has made several additional efforts to obtain collateral relief 

grounds, all of which were Unsuccessful. (See Doc. 30 and attachments thereto.)

On July 31, 2017, Petitioner filed the pending Petition pursuant to 28 U.S.C. § 

22417 asserting that his sentence was illegal and that he is factually innocent of the 

sentence enhancement imposed by the United States District Court for the Western 

District of Texas under the Three Strikes statute, 18 U.S.C. § 3559(c). He seeks an order 

vacating his illegal sentence and the issuance of a “certificate of innocence.”

The Respondent moved to dismiss the Petition, arguing that the Petition challenges 

the validity of Petitioner’s conviction and sentence and, therefore, must be brought as a 

motion pursuant to 28 U.S.C. § 2255 in the sentencing court, and not as a § 2241 habeas 

petition. See Harrison v. Ollison, 519 F.3d 952, 954 (9th Cir. 2008). The Magistrate 

Judge agreed arid recommends dismissing the Petition. (Doc. 31.)

Petitioner filed objectioris to the Report and Recommendation, asserting that he is 

eligible for relief under 28 U.S.C. § 2241. Petitioner argues that he is factually innocent
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of the sentencing enhancement because he does not have two prior serious felony 

convictions as that term is defined by 18 U.S.C. §■ 3559(c); Petitioner objects to the 

Magistrate Judge’s finding that his' federal felony bank robbery convictions in the 

Western District of Oklahoma count as two prior serious violent felonies sufficient to 

support the sentencing enhancement. Petitioner argues that the convictions did not 

become final on separate prior occasions and thus count only as a single predicate felony 

for the purposes of 18 U.S.C. § 3559(c). (Doc. 32 at 4.)1 Petitioner further asserts that his 

convictions for Arizona aggravated assault and Texas robbery are divisible and therefore 

are “not deemed violent” for the purposes of sentencing enhancement. (Doc. 1 at 4.)2 

Finally, Petitioner argues that relief under 28 U.S.C. § 2241 is proper because he did not 

have an unobstructed procedural shot at presenting his claims. Petitioner states that he 

did not have a crystal ball to foresee the argument that the state statutes were divisible 

(Doc. 21 at 4-5), and therefore “not deemed violent.” (Doc. 1 at 4.)

III. DISCUSSION
A. The Court Lacks Jurisdiction over Petitioner’s Successive § 2255 Petition 

Although the Petition references 28 U.S.C. § 2241, the Petition is properly

brought under § 2255,: not § 2241. “A federal prisoner who seeks to challenge the 

legality of confinement must generally rely on a § 2255 motion to do so.” Marrero v. 

Ives, 682 F.3d 1190, 1192 (9th Cir. 2012); see also Stephens v. Herrera, 464 F.3d 895, 

897 (9th Cir. 2006) (“The general rule is that a motion under 28 U.S.C. § 2255 is the 

exclusive means by which a federal prisoner may test the legality of his 

detention, . . . and that restrictions on the availability of a § 2255 motion cannot be 

avoided through a petition under 28 U.S.C. § 2241.”). An exception to this general rule

In its Response, the Government agrees that Petitioner’s two bank robbery convictions 
Western District of Oklahoma count as only one predicate felony. (Doc. 30 at 

13.) The Magistrate Judge did not have the benefit of the Government’s Response before 
concluding that the two federal convictions counted as separate serious violent felonies; 
the Report and Recommendation1 was filed the same date as the Government’s Response.

Having concluded that Petitioner’s federal bank robbery convictions counted as two 
separate serious violent felonies, the Magistrate Judge did not address whether the 
Arizona assault or the Texas robbery conviction qualified as a serious violent felony. (See 
Doc.31.)
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1 is created by § 2255(e), which is also known as the “escape hatch.” The escape hatch 

permits a habeas petition under § 2241 to challenge the legality of a sentence when the 

prisoner’s remedy under § 2255 is “inadequate or ineffective to test the legality of his 

detention.” 28 U.S.C. § 2255(e).

The escape hatch is a limited exception, Ivyv. Pontesso, 328 F.3d 1057, 1059 (9th 

Cir. 2003y, Tripati v. Herman, 843 F.2d 1160, 11.62-63 (9th Cir. 1988). A prisoner may 

file a § 2241 petition Under the escape hatch only when the prisoner “(1) makes a claim 

of actual innocence, and (2) has not had an unobstructed procedural shot at presenting 

that claim.” Herrera, 464 F.3d at 898 (internal quotation marks and citation omitted). A 

prisoner must satisfy both requirements to get through section 2255’s escape hatch. Muth 

v. Fondren, 616 F.3d 815,819 (9th Cir. 2012). The burden of coming forward with 

evidence affirmatively showing the inadequacy or ineffectiveness of the § 2255 remedy 

rests with the petitioner. Redfield v. United States, 315 F.2d 76, 83 (9th Cir. 1963). 

Here, Petitioner has failed to establish either of the escape hatch requirements.

Unobstructed Procedural Shot

When determining whether a petitioner has been denied an “unobstructed 

procedural shot,” the Court must consider “(T) whether the legal basis for petitioner’s 

claim did not arise until after he had exhausted his direct appeal and first § 2255 motion; 

and (2) whether the law changed in any way relevant to petitioner’s claim after that first § 

2255 motion.” Harrison, 519 F.3d at 960 (internal quotation marks and citation omitted). 

To establish that he has not had an unobstructed procedural shot, “it is not enough that 

the petitioner is. presently barred from raising his claim of innocence by motion under § 

2255. He must never have had the opportunity to raise it by motion.” Ivy, 328 F.3d at 
1060.
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thq opportunity to seek authorization to file a successive § 2255 motion attacking his 

sentence, and that he has specifically previously challenged the . use of his prior

25

26

• . 27

28
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Case 4:17-cv-00371-JGZ Document 43 Filed 01/29/19 Page 6 of 10:

convictions as qualifying serious violent felonies pursuant to the enhanced sentencing

provisions of 18 U.S.C. § 3559(c)(2). This history is set out in Respondent’s Response to

Petitioner’s Request for Declaratory Judgment. See e.g., Doc. 30, Exs. 1 & 13 (2007

motion claiming federal bank robberies should be counted as one offense, and state

convictions were non-dangerous lesser included offenses); Doc. 30, Ex. 17 (2016

application for leave to file successive § 2255 motion claiming material change in law

meant that prior felony convictions were no longer crimes of violence); and Doc. 30, Ex.

19 (2017 application for leave to file a successive § 2255 motion arguing material change

in the law meant that prior conviction were no longer crimes of violence).

Petitioner does not dispute his history of filings as described by the Government.

Rather, he argues that “divisibility of a state statute did not become available as a legal

basis of a claim until 2013, well past petitioner’s direct appeal and initial 2255

[petition].” (Doc 32, p. 2.) The Court disagrees. Petitioner’s procedural shot at bringing

his first claim was not obstructed by any adverse law that subsequently underwent a

material change relevant to his claims. The legal analysis employed to evaluate

Petitioner’s challenge to the applicability of the sentencing enhancement was in place at

the time of Petitioner’s sentencing. In Taylor v. United States, 495 U.S. 575, 577—78

(1990), the Supreme Court established the rule for determining when a defendant’s prior

conviction counts as a predicate offense under a sentencing enhancement statute—there,

the Armed Career Criminals Act (ACCA).3

Taylor adopted a “formal categorical approach”: Sentencing courts may 
“look only to the statutory definitions”—-i.e., the elements—of a 
defendant’s prior offenses, and not “to the particular facts underlying those 
convictions.” If the relevant statute has the same elements as the “generic” 
ACCA crime, then the prior conviction can serve as an ACCA predicate; so 
too if the statute defines the crime more narrowly, because anyone 
convicted under that law is “necessarily ... guilty of all the [generic crime’s] 
elements.” But if the statute sweeps more broadly than the generic crime, a 
conviction under that law cannot count as an ACCA predicate, even if the 
defendant actually committed the offense in its generic form. The key, we 
emphasized, is elements, not facts.

1

2

3

4

5

6

7
n
5

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

At
3 That Act provided for a sentence enhancement where a defendant who is convicted 
under 18 U.S.C. § 922(g) (unlawful possession of a firearm)’has three prior convictions 
for specified types of offenses.

28

-6-
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1
Descamps v. United States, 570 U.S. 254, 260-61 (2013) (internal citations omitted).

• 2
Taylor also “recognized a ‘narrow range of cases’ in which sentencing courts—applying 

what [the Court] would later dub the ‘modified categorical approach’
3

may look beyond

the statutory elements to ‘the charging paper and jury instructions’ used in a case.” Id. at
4

5
261. Moreover, although the Supreme Court further clarified its divisibility analysis in 

later cases, its clarification does not benefit Petitioner. As discussed in section III.A.2.
6

7
below, under the divisibility analysis, Petitioner’s conviction for robbery in Texas 

qualifies as a serious violent felony.

In sum, Petitioner cannot demonstrate that he has not had an unobstructed 

procedural shot at presenting his claim. Petitioner had the opportunity to present the 

arguments in prior petitions and Petitioner’s procedural shot at bringing his claims was 

not obstructed by any adverse law that subsequently underwent a material change 

relevant to his claims. Petitioner’s failure to demonstrate that he lacked an unobstructed 

procedural shot at presenting his claims is dispositive of this action and provides a basis 

for dismissal.

8

9

TO
same

11

12

13
14

15

16
2. Actual Innocence

17
In addition, Petitioner cannot demonstrate actual innocence.4 To show factual 

innocence of the sentencing enhancement, Petitioner must demonstrate that at least two 

of his prior felony convictions do not qualify as violent felonies for the purposes of 

sentencing enhancement under § 3559(c). The Three Strikes Statute expressly identifies 

as a serious violent felony, “a Federal or State offense, by whatever designation and

18

19

20

21

22
wherever committed, consisting of .’. . robbery (as described in section 2111, 2113, or 

2118).”
23

18 U.S.C. § 3559(c)(2)(F)(i).‘ Petitioner concedes in his Objection that his 

consolidated Western District of Oklahoma bank robbeiy convictions, in violation of 18
24

25

26 4 This Court acknowledges a claim of actual innocence of a: noncapital sentencing 
enhancement has not been recognized in this context. See Marrero, 682 F.3d at 1193, 
1.195 (expressly declining to decide whether a petitioner may bring a claim of statutory 
ineligibility for a non-capital sentence using the § 2255(e) escape hatch) 
necessary for the Court to reach this issue, however, in light of the C< 
holdings.

27
. It is not 
ourt’s other28
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U.S.C. § 2113, count as one predicate violent felony. (Doc. 32 at 3.) See also United 

States v. Watson, 881 F.3d 782, 786 (9th Cir. 2018) (armed bank robbery under § 2113(a) 

and (d) categorically qualifies as a crime of violence under § 924(c)). Petitioner’s Texas 

conviction for robbery counts as a second violent felony.

Applying the categorical approach, the Court concludes-that-the elements of Texas 

Robbery, Tex. Penal Code, § 29.02(a)(2), correspond in substantial part to the elements 

of the generic offense of robbery. Generic robbery as commonly understood is 

“aggravated larceny, containing at least the elements of misappropriation of property 

under circumstances involving immediate danger to the person.” United States v. Molinar 

881 F.3d 1064, 1071 (9th Cir. 2017) (internal quotation marks and citation omitted). In 

order “for a state crime to be equivalent to generic robbery, it must require property to be 

taken from a person or a person’s presence by means of force or putting in fear.” Id. at 

1072 (citing United States v. Santiesteban-Hernandez, 469 F.3d 376, 380-81 (5th Cir. 

2006), abrogated on other grounds by United States v. Rodriguez, 711 F.3d 541 (5th Cir.

Z

3

4

5

6

7

8

9

10

11

12

13

14

15 2013) (en banc)).

Petitioner was charged in a Felony Information with Aggravated Robbery - 

Deadly Weapon and pled guilty to “the lesser included offense of Count One.” (Doc. 30-

16

17

18 2, Ex. 4.) The language of that Count tracks the Texas offense for Aggravated Robbery.5

commits robbery as19 In Texas, an Aggravated Robbery is committed when “a person 

defined in Section 29.02, and he . . . uses or exhibits a deadly weapon.” Texas Penal 

Code § 29.03. Texas Penal Code § 29.02(a)(2), defines the offense Robbery as follows:

(a) A person commits an offense if, in the course of committing theft . . . 
and with intent to obtain or maintain control of the property, he:

(1) intentionally, knowingly, or recklessly causes bodily injury to 
another, or

(2) intentionally or knowingly threatens or places another in fear of

20

21

22

23

24

25

26
5Count One alleged Petitioner “intentionally and knowingly, while in the course of 
committing theft of property and with intent to obtain and maintain control of said 
property, [did] threaten and place Sandy Jardelins in fear of imminent bodily injury and 
death, and the Defendant did then and there use and exhibit a deadly weapon of to wit: 
firearm.” (Doc. 30-2, Ex. 4 at 39.)

27

28

-8-
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1 , imminent bodily injury or death.
Texas Penal Code § 29.02(a)(2). The “lesser included offense of Count One” is robbery. 
(Doc. 30-2, Ex. 4 at 34.)

Under Texas law, robbery occurs when, “in the course of committing theft... and 

with intent to obtain or maintain control of the property, [a person]: ... (2) intentionally 

or knowingly threatens or places another in fear of imminent bodily injury or death.”6 

United States v. Davis, 487 F.3d 282, 286 (5th Cir. 2007); Nelson v. State, 848 S.W.2d 

126, 131 (Tex. Crim. App. 1992). The defining feature of a conviction under the Texas 

statute is the actual or threatened assaultive conduct. Davis, 487 F.3d at 286. To commit 

robbery, an individual must interact with the victim in order to cause bodily injury or 

place the victim in fear of it. Davis, 487 F.3d at 286; see Nelson, 848 S.W.2d at 131. 

Petitioner’s robbery conviction under Tex. Penal Code § 29.02(a)(2) categorically 

qualifies as an enumerated predicate offense under section 3559(c)(2)(F)(i). 

Santiesteban-Hernandez, 469 F.3d at 380-81 (holding that Texas robbery qualifies 

crime of violence for purposes of applying U.S.S.G § 2L1.2 enhancement because the 

statute substantially corresponds to the basic elements of the generic offense of robbery 

in that they both involve theft and threat of immediate danger to a person); United States 

v. Nunez-Medrano, No. 17-206445, 2018 WL 5095809 at *4 (5th Cir. Oct. 17, 2018) 

(unpublished) (“reaffirm[ing] that Texas robbery is no broader than generic robbery” and 

thus qualifies as a serious violent felony for purposes of applying U.S.S.G § 2L1.2).

In sum, assuming the section 2255(e) escape hatch is available for a sentencing 

enhancement, Petitioner cannot demonstrate that he is actually innocent of his sentence. 

Petitioner’s consolidated federal robbery felony conviction from the Western District of 

Oklahoma and his Texas robbery conviction each constitute a serious violent felony for 

the purposes of 18 U.S.C. § 3559(c). Thus, the sentencing enhancement under 18 U.S.C. 

§ 3559(c) was properly applied.

2

3

4

5

6

7

8

9

10

11
12

13 See

14 as a

15

16

17

18

19

20

21

22

23

24

25

26
■i

27
6 The Texas Robbery statute also includes the mens rea of “recklessly” placing another in 
fear of imminent bodily injury or death. Texas Penal Code § 29.02(a)(1). Petitioner, 
however, was not charged with robbery under this section.

28
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B. The Court Lacks Jurisdiction to Consider the Petition

Because Petitioner does not qualify for the escape hatch, this Court lacks 

jurisdiction to consider his Petition. See Ivy, 328 F.3d at 1061

THEREFORE, IT IS ORDERED that the Report and Recommendation (Doc. 31) 

is ACCEPTED and ADOPTED as modified by this Order. Petitioner’s Objection (Doc. 

32) is OVERRULED.

IT IS FURTHER ORDERED that Petitioner’s Petition for Writ of Habeas Corpus 

(Doc. 1) is DIMISSSED for lack of jurisdiction.

IT IS FURTHER ORDERED that Petitioner’s Motion for Declaratory Judgment is 

DENIED. (Doc. 27.)

IT IS FURTHER ORDERED that Petitioner’s Request for Clarification (Doc. 26) 

and Motions to Expedite (Docs. 34, 41) are DENIED.

IT IS FURTHER ORDERED that Petitioner’s Motion to add Respondent (Doc. 

35) is DENIED as moot. •

Although Petitioner has brought his claims in a § 2241 petition, a certificate of 

appealability is required where a § 2241 petition attacks the petitioner’s conviction or 

sentence. See Porter v,: Adams, 244 F.3d 1006, 1007 (9th. Cir. 2001). Pursuant to Rule 

11(a) of the Rules Governing Section* 2255 Cases, in the event Movant files an appeal, 

the Court declines to issue a certificate of appealability because reasonable jurists would 

not find the Court’s procedural ruling' debatable. See Slack v. McDaniel, 529 U.S. 473, 

484 (2000).

1

Z

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

The Clerk of Court shall enter judgment accordingly and close its file in this case. 

Dated this 25th day of January, 2019.

22

23

24

25

26
Honorable Jennife/p; Zipps 
United States District Judge27

28
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£J

.■avr-• -.• %• “5 v— r. ,*4 .mZ.?«=—•.-mssr. v •; ?rj—. — r- — * *rr: - *-

*9 GPC-J533

S STATE OF TEXAS 
206955W

2i3tl___ DISTRICTIS THE _

COURT _
TARRANT COUNTY, TEXAS

OF.NO,

fej ABsn Eugena Martinfe;

ORDER PbAUlNU DEFENDANT ON PROBATION 
UNDER ARTICLE 42.12, SECTION 3E (A-B)

-19_£1Sepfaenfoer6th ..came on to be heard the Defendant................. .............
, Motion for Suspenuon of Sentence, pursuant to Article 42.12, Section 3B (A-B) of the Texas

Onthistlic 
iidam tnrgm-io Martin

Code of Criminal Procedure.

.day of

it
. 19 sentence was Imposed on theAprilBE tr REMEMBERED that on the -IMi-day of. 

Defendant subsequent to conviction for the felony offense of Robbery
. Pursuant to said imposition of sentence Defendantis presently confined in the Texas . .

15T yrm Defendant arrivedDepartment of Corrections serving a term of oobbasotiaoc 
at the Tests Department of Correction and actually began serving hli sentence on AnrH 7Tf :1

BE IT REMEMBERED that more thin sixty (60) days since the actual bepnmngof execution or srid sentence has now elapsed . 
and that the Defendant** Motion for Sustention of Sentence was filed prior to the expiration of ISO days from said date. Sajd Defendant 
haring timely filed his application for probation herein is eligible for probation under Article 42.12, having never been convicted of any 
felony offeruc before, and is alto eligible hereunder for probation in that the sentence imposed herein watt not for the offeme or criminal j
homicide, rape, or robbery. And that the Court has plenary Juiisdletlon-liereln fora period of 180 days subrequent to the actual begin- :
nlng of tho execution of defendant's sentence, and said defendant's record while incarcerated in the Texas Department or Corrections ' 
has been reviewed by the Court and tho Court being of tho opinion the defendant .would not benefit from further Incarceration In a j 
penitentiary. ,** / ■ ■ ’ - ■ \ - * f>

V / ' ' ** C
The Court is of the opinion thnf further execution orienterice should be suspended arid Defendant placed on Probation in accord­

ance with the authority conferred by.the Adult Probation and Parole Law of the State of Texasy-and that defendant be released from the ^
Texas Department of Corrections. Z j H'”c ’ r

* *V' " t " . , r j }tirf 2* I
It is therefore ORDERED, ADJUDGED AND DECREEDhy the Court that further execution of sentence Imposed In tlte above- j' ,

styled and numbered cause bo suspended and defendant . ------ ——:----- - ■ -—.be platred
on _4S}__ yesu probation under Artlelo 42.12 Section 3E (A-B) of the Texas Code of Criminal Ptocedure, and olio Ural defend­
ant be released Com the Texas Deportment of Corrections. And, taaccoidance with the authority conferred by the Adult Ptobntion tad t
Parole Law ofThe Stale of Tesas, ft is further ORDERED that the defendant,—--- AAmn'EngegeNfofc1*1 ■ ■
shfill comply with ihc following teimi and conditions of Prob5t!on#to commenod on1 •. 1 -f-

c • ■;

s. Ccsssrtiaofrc^tpSatitrisUjrfofifciSuteei tny oth;f £mc,.pMhsUKicd£uiti;
b, * Aw^fcjKteciifcbaiJjtKti;
e. ■ Ao!iFn=aa3ad^KctQfditiTtiuuVi;orhtnnfold«nctoi; r*-4*rfwv83 3m
d. Rtyet mb3Ad^UfirattincnOftbciofTanxctCoaniy,Tcm#Ptitjx—.Jiyof.. ■■..—«»ndcnihe^—dty orcuhtwnth

tfcmftssdaiiaigfofetttas:
c. . IfereSttefc&slb^OfftetioTOiUlsvurhcR^flrcItcufafQ;
f. V/citc&hhfuOysts^lcb^empIoynKntMfvsranAlfi
c. Rf=iwfthfci Ottltnhiof Tunut County,Tesu, unlsu£?«rt pctnlulcnby the Titruil County Adult Piobition Offfccr 10thereftan:
h, SappmycurdricrdcUi;
U NotllVlhS Adult FrobsUen OfneforTurenl County, T«tU,«fyoui *ddrctto*«mp!nyn*ntt»dhuijedwiiMn tW<5)diy*fiofnd»ic af charge;
j* Fsy to »d three# the Adult PxtrtuUca OH1 eci tifTitrwt County, Tttil, ihe foltoumg*
t. £ubult toa jsrfcdcfdentmtteala thcTansni couaty jut ot olhn innituum,
l* Ciinis nctm*i capreutfea.

:

|
1

I

T '

|y ,1. COURT COST in the amount of. 3S.0P.at the rale of. IQ.e.QL-------per month: The fiia payment to
19 :.S3.... ahd a like Cfg..rv+nberbe mad: on ihe ‘ar4 ,dsy of— 

payment on the _3a£L—day of each month thereafter until full payment Is made; *=7
-October2. PROBATION FEE in the amount of..ls-PP—on the .,;3gIL-dayof _

19 _£2_, and oa the—2e§—day orcach month thereafter dutins Probation-

ad «=*=»«
■ to part^g^^0j^c Sf^fln^e^oft&ve terms and conditions and note the date of delivery of

the docket and the ClerU nf tiiis Court is hereby further ordered to furnish the officials at the Texas Department ofsueh copy on 
Corrections with certified copy af tiiis order. 

* or carparable program. Sec 3 (A) CIS) «o=3c

rm.siniM,irisCT •
Tximvvr rmis-n .texas

Art. 42:12 CCP

!•
TijsTHtarm'Rt v.
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213thTIIE STATE OF TEXAS IN THE MSTMC
206955W

VS. NO- COURT 0
Adam Eugene Martin

TARRANT COUNTY, TEXAS

JUDGMENT REVOKING PROBATION

Date of Entry 
of this Order September 5, 1984

; Adam Eugene MartinDefendant

Hon. John BradshawJudge Presiding ______
Attorney for State
Criminal District Attorney

Assistant
District Attorney : Alex GonzalezTim Currv

Attorney
fog Defendant Kon. Allan Butcher
Offense

Robbery
Dutc
Offense;January 26,198

Dote of
Probation Order

Dole of
Violation: December 3, 1September 6, 1983

Paragraph Violated end
Grounds for Revocation Para #1 -Failed To Report To The Adult Probation Officer 

* Tarrant County, Texas; jf2-Failed To Work at Suitable Emplo 
ment; # - Failed To Notify Adult Probation Officer Of Address Change; #4 - Fai 
To Pay Court Cost and Probation Fee To The Adult' Probation Officer Of Tarrant 
County, Texas; #5 - Failed To Comply With Tarrant County Adult Probation Depar 
ments Intensive Mental Health Mental Retardation Program

OriginalAs set out in State's Petition to Revoke Probnllo
Original Term of
Imprisonment Assessed

Reduction
Allowed by Court:Five (5) Years One (1) Fear

Sentence and
Place of Confinement Four (4) Years In The Texas Department of Corrections 

RestHution/or
September 5,1984 Reparation; $308.70___________Costs: $70.00

From 1-26-83 to 4-22-83; From 8-26-83 to 9-6-83'
Vmm 7—94— 84 To Da-t-p* (If Sentfinee

Date of
Sentence

Time Credited

NoneCumulation

On tills day, jet forlh above, the Motion of Hie Slate to Revoke Probation in this cause came on for licailns; came the Slalo of Texas, by its abovi 
named attorney, and the Defendant appeared In person and by the above named attorney Tor Defendant, or. whero a Defendant is not represented b> 
counsel, that the Defendant knowingly. Intelligently, and voluntarily waived the right to representation by counsel; and announced ready Tor heating, tlu 
Defendant having been hereloforo served with n copy of the Motion to Revoke Probation alleging violation of paragraphs of the probation order of tin 
Court ns jet forth above and filed herein; and the Court after contlderlng tile pleadings, and hearing the evidence offered by both the Stale and the Defen 
dant and the arguments of counsel, being of the opinion and finding that since the lime Defendant was placed on probation herein and within llio term of tlu 
probationary period set by the Court, Defendant has violated the terms and eonditlons of such probation In llio manner set forth above as Grounds for 
Revocation, and that old probation should be revoked;

And. when shown above that a reduction oflmprisonmcnt has been allowed by the Court, the Court determined that the best Interest* ofsoclcty and 
the probationer would be served by such shorter term of Imprisonment and so reduced the term of imprisonment originally assessed; %

It U therforo CONSIDERED by the Court that the Defendant be, and Js hereby, adjudged to have violated the termsand conditions orprobatlon Ir 
this cause In the monner set forth above, and Hint the Order Suspending Ihe Imposition of Scnienee and Placing Defendant on Probation hertofoic entered Ii 
this cause be, and the samo is hereby, REVOKED, and it Js hereby ORDERED by the Court lit at the Defendant be now sentenced herein, in accordance with 
the Judgment heretofore entered In this cause and In compliance wills this order.

IT /S, THEREFORE, CONSIDERED AND ORDERED BY THE COURT, In the presence of said Defendant, that the judgment and Order of the 
Court Revoking Probation entered herein be in all things approved and confirmed, and the Defendant, who has been adjudged guilty of the above named 
offense, by the verdict of flic jury or by the Courts Finding, as shown in the Judgment heretofore entered, together with all reductions and credits in 
accordance with law and the discretion of the Court in the Judgment Revoking Probation at sot forlh ubove, after the imposition of Sentence was Suspended 
and tho Defendant placed an probation and said probation having been (hereafter Revoked,os shown above, and that Ihe Defendant Js sentenced to a term ol 
Imprisonment or fine or both, os set Forth above, and Defendant Is to be delivered by the Sheriff to tho Director of (ho Department of Correction! of the 
Slate of Texas or other person legally authorized to receive such convicts for the punishment assessed herein, and the said Defendant shall bo confined for 
the above named term in accordance with the provisions of law governing such punishment and execution muy Issue us necessary.

And, if shown above that Defendant has been duly and legally convicted of o prior offense by showing the Court, cause number and offense together 
with the punishment for such offense and date Defendant was sentenced for such offense in accordance with .such conviction, then It is ORDERED AND 
ADJUDGED that the punishment herein adjudged against the said Defendant shall begin when (he judgment and sentence in such prior offense, when shown 
above, shall have ceased to operate.

Anil ihe Defendant is remanded to Jail until said Sheriff can obey the directions of this judgment.
i

PRESIDING JUDGE

Notice of Appeal:. 
Appeal Withdrawn; 
Mundate Received:.

September 6, 1984
jpDATE SIGNED


