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«IN THE

SUPREME COURT OF THE UNITED STATES

a!(OPIds 6o[)> 1<X?~ Obo^o- PETITIONER
(Your Name)

VS.

Jgw JhinW — RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certiorari 
without prepayment of costs and to proceed in forma pauperis.

Please check the appropriate boxes:

^p^Petitioner has previously been granted leave to proceed in forma pauperis in 
the following court(s):

4□ Petitioner has not previously been granted leave to proceed in forma 
pauperis in any other court.

Petitioner’s affidavit or declaration in support of this motion is attached hereto.

□ Petitioner’s affidavit or declaration is not attached because the court below 
appointed counsel in the current proceeding, and:

□ The appointment was made under the following provision of law:
or

□ a copy of the order of appointment is appended.

(Signatu^gQEN ^

1 FEB 23 2022



AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I, am the petitioner in the above-entitled case. In support of
my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay 
the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of 
the following sources during the past 12 months. Adjust any amount that was received 
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross 
amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average monthly amount during 
the past 12 months

Amount expected 
next month

You Spouse You Spouse

$ D O $_o_$__o_Employment

Self-employment

Income from real property 
(such as rental income)

$.

$. $. $. $.

$. $. $. $.

Interest and dividends $. $. $. $.

Gifts $. $. $. $.

Alimony $. $. $. $.

Child Support $. $. $. $.

Retirement (such as social 
security, pensions, 
annuities, insurance)

Disability (such as social 
security, insurance payments)

$. $. $. $.

$. $. $. $.

Unemployment payments

Public-assistance 
(such as welfare)

Other (specify): O

$. $. $. $.

$. $. $. $.

$. $. $. $.

Total monthly income: $. $. $. 1
RECEIVED 
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2. List your employment history for the past two years, most recent first. (Gross monthly pay 
is before taxes or other deductions.)

Employer Address Dates of 
Employment

Gross monthly pay

AlM $.
$.
$.

3. List your spouse’s employment history for the past two years, most recent employer first. 
(Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of 
Employment

Gross monthly pay

AiJA $.
$.
$.

4. How much cash do you and your spouse have? $_________________________
Below, state any money you or your spouse have in bank accounts or in any other financial 
institution.

Type of account (e.g., checking or savings) Amount you have Amount your spouse has
$ $
$. $.
$. $.

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing 
and ordinary household furnishings.

□ Home 

Value
□ Other real estate 

Valued/A tiM

□ Motor Vehicle #1 
Year, make & model
Value

□ Motor Vehicle #2 
Year, make & model
Value Aj f A

uja.U/Am
□ Other assets 

Description__
Value hff H\

m



6. State every person, business, or organization owing you or your spouse money, and the 
amount owed.

Person owing you or 
your spouse money

Amount owed to you Amount owed to your spouse

U/A $. $.

$. $.

$. $.

7. State the persons who rely on you or your spouse for support. For minor children, list initials 
instead of names (e.g. “J.S.” instead of “John Smith”).

Name Relationship Age
M/A

8. Estimate the average monthly expenses of you and your family. Show separately the amounts 
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or 
annually to show the monthly rate.

You Your spouse

Rent or home-mortgage payment 
(include lot rented for mobile home) .
Are real estate taxes included? □ Yes 
Is property insurance included? □ Yes J

$__oo$.
0
o

Utilities (electricity, heating fuel, 
water, sewer, and telephone) DO

Home maintenance (repairs and upkeep) $. $.

Food $.

Clothing $.

Laundry and dry-cleaning $.

Medical and dental expenses $. $.



' -

You Your spouse

$__ Q_oTransportation (not including motor vehicle payments)
b

Recreation, entertainment, newspapers, magazines, etc. $.

Insurance (not deducted from wages or included in mortgage payments)

0 $___o_Homeowner’s or renter’s

Life $.

Health $. $.

Motor Vehicle $.

MMOther: $.

Taxes (not deducted from wages or included in mortgage payments)

o $__o(specify):

Installment payments

a$____Q_Motor Vehicle $.

Credit card(s)

Department store(s) $.

Other:

Alimony, maintenance, and support paid to others $. $.

Regular expenses for operation of business, profession, 
or farm (attach detailed statement) $.

MJaOther (specify): $. $.

Total monthly expenses: $.



•\«-v

9. Do you expect any major changes to your monthly income or expenses or in your assets or 
liabilities during the next 12 months?

□ Yes ^No If yes, describe on an attached sheet.

10. Have you paid - or will you be paying - an attorney any money fqr services in connection 
with this case, including the completion of this form? □ Yes

If yes, how much?

If yes, state the attorney’s name, address, and telephone number:

No

tUA

hl/fl
11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or 

a typist) any money for services in connection with this case, including the completion of this 
form?

□ Yes No

M/aIf yes, how much?

If yes, state the person’s name, address, and telephone number:

M/A
12. Provide any other information that will help explain why you cannot pay the costs of this case.

M/A
I declare under penalty of perjury that the foregoing is true and correct.

Executed on:_1 20.

-All (SrjiAsV2— O
(Signature)
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NICOLOS SUBDIAZ-OSORIO—PETITIONER,
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THE UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT

PETITION FOR WRIT OF CERTIORARI
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Post Office Box 282 
Plymouth, WI. 53073



<■

TABLE OF CONTENTS

TABLE OF AUTHORITIES CITED i

QUESTIONS ii

OPINIONS BELOW. 1

JURISDICTION. ,2

STATEMENT OF CASE, 3

REASONS FOR GRANTING THE WRIT, 6

CONCLUSION. ,9

INDEX TO APPENDICES

APPENDIX A: The Seventh Circuit Court of Appeals

APPENDIX B: The United Supreme Court’s Decision Authorizing This Writ

TABLE OF AUTHORITIES CITED

Davis v. United States, 512 U.S. 452 (1994) 8

Edwards v. Arizona, 451 U.S. All (1981) 8

Michigan v. Jackson, 475 U.S. 625 (1986) 8

Miranda v. Arizona, 384 U.S. 436 (1966) 7

Montejo v. Louisiana, 556 U.S. 778 (2009) 9

Smith v. Illinois, 469 U.S. 91 (1984) 8

i



QUESTIONS PRESENTED

1) DOES A DEFENDANT’S PRE-INTERROGATION RESPONSE (SPOKEN IN

SPANISH), “HOW CAN I DO TO GET AN ATTORNEY HERE BECAUSE I DON’T HAVE

ENOUGH TO AFFORD FOR ONE,” EQUATE AS A UNEQUIVOCALLY INVOCATION OF

HIS SIXTH AMENDMENT RIGHT TO OBTAIN COUNSEL?

2) DID THE WISCONSIN’S SUPREME COURT APPLICATION OF THE

STANDARD FOR REVIEW ANNOUNCED BY THE UNITED STATES SUPREME COURT

IN Edwards v. Arizona, 451 U.S. 477 (1981), UNREASONABLY DETERMINE THAT THE

DEFENDANT DID NOT INVOKE HIS RIGHT TO COUNSEL?

li



IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to
the petition and is
[ ] reported at
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

; or,

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

^J>3^For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix __to the petition and is

Jp^eported at 3S? Ultn, 2S ____________ ; or,

[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the _ 
appears at Appendix

court
to the petition and is

[ ] reported at 5 or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

1.
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JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was______________________

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
, and a copy of theAppeals on the following date: ____________

order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No. __ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

Jor cases from state courts:

The date on which the highest state court decided my case was ~JlAy 2.*/. 2t9/*/ 

A copy of that decision appears at Appendix__A .

[ ] A timely petition for rehearing was thereafter denied on the following date: 
______________________ , and a copy of the order denying rehearing
appears at Appendix

n extension of time to file the petition for a writ of certiorari was granted
(date) into and including^yvv\L &OX\ (date) on 

Application No. ,B_A_______

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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STATEMENT OF THE CASE

The facts of this case, in pertinent parts, have been taken from the record established

within the Wisconsin Supreme Court’s opinion. See Appendix A.

In February of 2009 Nicolas Subdiaz-Osorio (Subdiaz) lived at a trailer park in Kenosha,

Wisconsin with his brother Maroc Antonio Ojeda-Rodriguez (Ojeda). Id. at 6. Two other men,

Liborio DeLaCruz-Martinez (Liborio) and Damien DeLaCruz-Martinez (Damien), lived with the

brothers. Id.

There was an ongoing feud between Subdiaz and Ojeda because of their employer’s

decision to terminate Ojeda while permitting Subdiaz to retain employment. Id. The

accumulation of bad blood between the brothers overflowed during the late hours of February 7,

2009, while Subdiaz and Lanita Mintz (Lanita) danced and drank beers, Ojeda attempted to

forcefully entered Subdiaz’s bedroom. Id. at 6-7. Ojeda, a former boxer, overpowered Subdiaz’s

strenuous efforts to prevent him from entering the bedroom. Id.

An argument ensued upon Ojeda’s entrance into the bedroom, in which concluded with

Subdiaz being punched in the face by Ojeda. Id. at 7. Subdiaz fell into his dresser, and then got

up to retrieve two knives from his closet. Id. Lanita’s testimony described how Subdiaz stabbed

Ojeda in the chest following Ojeda saying an aggressive comment in Spanish and repeatedly

pounding his chest. Id. Being stabbed further infuriated Ojeda, as he proceeded to pound on his

chest, Subdiaz swung one of the knives in an arching downward motion that made contact with

the area under Ojeda’s left eye. Id. Subdiaz repeatedly punched and kicked Ojeda until Lanita

was able to push him out of the room. Id. at 7-8.

-3 -



Lanita further testified that Liborio and either Damien or Subdiaz carried Ojeda to his

bedroom. Id. at 8. Throughout the entire process of transporting Ojeda to his bedroom, Lanita

recalled him to be conscious. Id. Lanita knew Ojeda’s injuries were serious, but never concluded

that the severity of his injuries could have possibly been life-threatening. Id. Lanita left the 

brothers’ trailer and arrived at her residence at approximately 1:05 am on February 8, 2009. Id.

Subdiaz called his girlfriend, Estella Carreno-Lugo (Estella), to provide assistance with

cleaning and applying bandages to Ojeda’s wounds. Id On the morning of February 8, 2009,

Liborio found Ojeda dead. Id. The medical examiner noted that there was a fatal stab wound

under Ojeda’s left eye and two stab wounds on his left shoulder. Id. at 9.

Estella later informed the police that Subdiaz had borrowed her vehicle, and believed he 

might be en route to his family’s home in Mexico. Id. at 10. Kenosha County law enforcement

officials’ reliance of GPS tracking lead to the discovery of Subdiaz’s cellular phone being

located in Arkansas. Id. at 15. On February 8, 2009, Subdiaz was taken into custody by the

police in Luxora, Arkansas. Id.

Kenosha County detectives Pablo Torres (Torres) and David May (May) traveled to

Arkansas on February 9, 2009, to interrogate Subdiaz. Id. Prior to being questioned, Subdiaz

informed the detectives of his limited ability to comprehend of the English language, and

requested the interview to be conducted in Spanish, Torres acted as a translator. Id. at 16. The

officers properly advised Subdiaz of his constitutional rights to remain silent and to have counsel

present. Id.

During the initial stages of the interview with the officers, Subdiaz sought information to

ascertain whether or not Torres and May would be responsible for his transportation back to

-4-



Kenosha. Id. While explaining to Subdiaz that the purpose of their official duties did not include 

prisoner transportation, Torres explained the extradition process:
■«

We aren’t going to take you back to Kenosha. What happens is that you have to 
appear in front of a judge .... And after you appear in front of a judge here in 
Arkansas then they will find out if there is enough reason to send you back to 
Kenosha, ... but we are not going to do that right now. We are not going to know 
that right now....

Id. at 16-17.

Proceeding Torres’ explanation of the extradition process, the following exchange

occurred between Subdiaz and Torres:

Subdiaz: “How can I do to get an attorney here because I don’t have enough to 
afford for one.”

Torres: “If you need an attorney ... by the time you’re going to appear in the court, 
the state of Arkansas will get an attorney for you....”

Id. at 17.

With the exception of Subdiaz stating that he had to disarm Ojeda of the knife that he

alleged Ojeda had actually brought with him to the confrontation, his confession gave an almost

identical account of Lanita’s version of the events that ultimately to Ojeda’s fatal wounds. Id.

The Wisconsin Supreme Court interpretation of Subdiaz’s comments—request for

counsel—concluded his remarks to be an ambiguous invocation of a request to obtain the

assistance of counsel. “It was reasonable for officer Torres to assume Subdiaz-Osorio was asking

about how he could get an attorney for his extradition hearing, especially since Subdiaz-Osorio

continued to answer questions and remained cooperative for the rest of the interview, Subdiaz-

Osorio signed a waiver of rights form...” Id. at 52.

The Seventh Circuit determined Subdiaz’s request for counsel to be riddle with the type

of ambiguities that could have been reasonably construed by Torres as an indication to continue

-5-
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the interrogation. “The law requires a clear expression of a present desire for an attorney, and no

matter the breadth given, Subdiaz-Osorio’s statement failed to meet the requisite level of 

clarity,” Subdiaz-Osorio v. Humphreys, 947 F.3d 434, 446 (7th Cir. 2020); however, the Seventh

Circuit went on to second-guess its position in relation to the validity of whether or not Subdiaz’s

statement was an unequivocal request for counsel. “Reasonable minds may disagree over the

correct interpretation of Subdiaz-Osorio’s statement, and it may be susceptible to different

reasonable interpretations.” Id.

REASONS FOR GRANTING THE PETITION

I.

THE LOWER COURTS INTERPRETATION OF SUBDIAZ’S 
INVOCATION OF HIS RIGHT TO COUNSEL IS AN 

UNREASONABLE APPLICATION OF CLEARLY 
ESTABLISHED FEDERAL LAW

When notification was given of the constitutional right to consult with counsel, Subdiaz

unequivocally instructed Torres to “get an attorney here,” nevertheless, the courts of review

denial to grant habeas relief under 28 U.S.C. § 2254(d) further the perpetuation of an

unreasonable application of clearly established Federal Law as has been set forth by the United

States Supreme Court (the Court).

a. APPLICABLE STANDARD OF FEDERAL REVIEW

-6-



“An application for a writ of habeas corpus on behalf of a person in custody pursuant to 

the judgment of a State court shall not be granted with respect to any claim that was adjudicated 

on the merits in State court proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal Law, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the 

facts in light of the evidence presented in the State court proceeding.”

See 28 § 2254 (d).

b. THE STATE SUPREME COURT APPLIED AN UNREASONABLE 
APPLICATION OF FEDERAL LAW TO A BLATANTLY 

OBVIOUS INVOCATION OF A DEFENDANT’S 
REQUEST TO CONSULT WITH COUNSEL

The Fifth Amendment protects individuals from self-incrimination. U.S. Const, amend.

V. Before conducting a custodial interrogation, law enforcement officers must inform suspects of

their constitutional right to remain silent and to have counsel present. Miranda v. Arizona, 384

U.S. 436, 444(1966).

“Prior to any questioning, the person must be warned that he has a right to remain silent,

that any statement he does make may be used as evidence against him, and that he has a right to

the presence of an attorney, either retained or appointed. The defendant may waive effectuation

of these rights, provided the waiver is made voluntarily, knowingly and intelligently. If,

however, he indicates in any manner and at any stage of the process that he wishes to consult

with an attorney before speaking there can be no questioning.” Id.

-7-
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“Innovation of the Miranda right to counsel requires, at a minimum, some statement that

can reasonably be construed to be an expression of a desire for the assistance of an attorney.”

Davis v. United States, 512 U.S. 452, 459 (1994). “[W]hen an accused has invoked his right to

have counsel present during custodial interrogation, a valid waiver of that right cannot be

established by showing only that he responded to further police-initiated custodial interrogation

even if he has been advised of his rights.” Edwards v. Arizona, 451 U.S. 477, 484 (1981).

The circumvention of Subdiaz’s unambiguous request for counsel has been rationalized,

by the Wisconsin’s supreme court unreasonable conclusion, as a permissible strategic maneuver

that grants law enforcement officers the authorization to continue questioning a suspect who has

invoke his right to counsel; and, the permissibility of this tactic is predicated on the law

enforcement officer’s aptitude to persuade the suspect to “sign[] a waiver of rights form” post­

invocation of his right to counsel. There is no doubt that the state court’s determination has

significantly shifted the spectrum to evaluate the constitutionality of a defendant’s request for

counsel.

The state court’s application of Federal Law has performed an analysis that the Court has

explicitly declared to be an infringement upon the constitutional rights of a defendant, “[w]hen

using an accused’s subsequent responses to cast doubt on the adequacy of the initial request” for

counsel is an “intolerable” assessment. Smith v. Illinois, 469 U.S. 91, 98-99 (1984). The state

court had a compulsory obligation to “give a broad, rather than a narrow, interpretation to

[Subdiaz’s] request for counsel” and should have “presume that [his] requests the lawyer’s

services at every critical stage of the prosecution. Michigan v. Jackson, 475 U.S. 625, 633

(1986).

-8-
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Subdiaz’s constitutional right to consult with counsel during a “critical stage [] of the

criminal proceedings” cannot be surmounted by a law enforcement officer’s refusal to

acknowledge his request to counsel. Montejo v. Louisiana, 556 U.S. 778, 786 (2009).

CONCLUSION

Under the deferential standard of the Antiterrorism and Effective Death Penalty Act of

1996, the state court’s, as well as the Seventh Circuit’s, adjudication of Subdiaz’s invocation of

his right to counsel is an unreasonable application of established Federal Law; therefore, for the ■i

foregoing reasons, the Court must grant review of his writ of certiorari.

Dated this 13th day of August, 2021.

Respectfully Submitted By,
\ - ^ <£> van. o*

Nicolas Subdiaz-Osorio

Nicolas Subdiaz-Osorio 560662 
Kettle Moraine Corr. Inst.
Post Office Box 282 
Plymouth, WI. 53073
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No. 18-1061
Nicolas Subdiaz-Osorio,

Petitioner-Appellant,

v.

Robert Humphreys,
Responden t-Appellee.

Appeal from the United States District Court 
for the Eastern District of Wisconsin.

No. 14-cv-1227 — Pamela Pepper, Chief Judge.

Argued November 7,2019 — Decided January 9,2020

Before Hamilton, Scudder, and St. Eve, Circuit Judges.

St. Eve, Circuit Judge. Nicolas Subdiaz-Osorio stabbed his 
brother to death during a drunken fight- He attempted to flee 
the country but was stopped in Arkansas while driving to 
Mexico. Officers interrogated Subdiaz-Osorio in Arkansas 
and during the interview, after discussing the extradition pro­
cess, Subdiaz-Osorio asked in Spanish, "How can I do to get 
an attorney here because I don't have enough to afford for

/
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No. 13-10612

one?" The state courts were tasked with deciphering what 
"here" meant. b ■ ! J i l‘: .'O'. J* '•!« v

• j~ ■ ■ ~ 1 <-j J.'-.'. . i ■ S ' f •• • } * * •

The state argued that the question referred to the extradi- 
tion hearing "hefe" in Arkatisas; Subdiaz-Osorio argued this 
was an. unequivocal invocation of his right to the presence of 
counsel "here" in the interrogation rqom. iiie state trial cburt 
found, and the Wisconsin Supreme Court affirmed, that S>ub- 
dia^-Osorio did hot iinbqiiivOcally ihvoke his Fifth "Amend­
ment right to counsel. ;• : , b :j£

'■ ;iV' -* '■ '•"■by' b. .'Vb l,:r -, The only issue m this habeas corpus appeal is whether that
>.-> v....-'' ' ihndmg was contrary to or based on an unreasonable applica­
tion of established Supreme Court'precedent. See 28 U.S.C. 
§ 2254(d). Our review is deferential'the' Wiscori- 
sin Supreme Couri's finding was reasonable, we affirm the 
district court's denial of Subdiaz-Osorio's petition for writ of, •, .:r. n : v , itnsi .ct.'habeas corpus.

\ .jT: v;b'K‘

1. Background
The relevant facts in this casejarelargely undisputed-./ The 

details of the underlying murder i aud^ubdiaz-Qsorio's at­
tempted flight do not bear on the issue before us, but we first 
recount those facts necessary to provide context. We- then re­
view the interrogation and the state court proceedings, which 
are the focus of this appe^.

i

i.

■J

i .) '
* !

1 The facts are taken from the Wisconsin Supreme Court's lead opin­
ion. SSe State Vi SwMiaz-Osotio^2014WT87, 849 N.W.2d 748 (Wis.July 24, 
2014). The Wisconsin Supreme Court's1 findings are "presumed to be cor­
rect" and Subdiaz-Osorio has not attempted td rebut-that presumption* 
See 28 U.S.C. § 2254(e)(1)* i.

fife- fu
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A. The stabbing

Nicolas Subdiaz-Osorio lived with his brother, Marcos 
Antonio Ojeda-Rodriguez, in a trailer in Kenosha, Wisconsin. 
The brothers also worked for the same employer and a few 
weeks before the . incident,Jheir employer laid off Ojeda-Ro- 
driguez but retained Subdiaz-Osono. This caused tension and

; . • - •• , • ■: c if rT, •; -. 5’ ' •, up-

arguments, between the brothers.
. w: •• :< i >•■::. in

•The tension pame; to a,head pn the.night pf February, Jj 
2009, and carried over into the early morning hours pf Febni- 
ary 8. Late, in the evening on February 7, Subdiaz-Osorio was
m his bedroom with a friend .and co-worker, Lanita Mmtz. At»S:--C6 :^(iZ£p^L-3?i3jn$ no v ■! no :• • 'vrr.oirisome ppmt, Ojeda-Rodriguez, who was either home or came
home, tned(to force hjs w^yinto Subdiaz-Osono s ropm. Sub- 
diaz-dsprid tried'to keep his‘brother out, but bjeda-Rddri- 

guez—a former boxer—was heavier and stronger than Sub- 
diaz-Osorio and was able to overpower ^ubdiaz-Osorid and 

force his way into the bedroom.

When Ojeda-Rodriguez entered, he and Subdiaz-Osorio 
began argtiing in'Spanish. Mihtz speaks little SpariisKand 
could not understand what the brothers Were saying, but she 
cOuld tell both hadbeen drinking. Things escalated quickly 
The verbal argument- lasted less than two minutes arid e'nded 
with OjedajRodriguez punching Subdiaz-Osorio in the face. 
The punch knocked Subdiaz-Osorio back into his dresser and 
to the ground. Subdiaz-Osorio got up and retrieved two 
knives from his closet.2 Ojeda-Rodriguez said something

. b" /1

■

. 2 Subdiaz-Osorio did point out that these was.some conflicting testi­
mony in the trial court regarding the knives. Subdiaz-Osorio initially told 
investigators that Ojeda-Rodriguez brought a knife into the bedroom with 
him and that Subdiaz-Osorio disarmed him. Subdiaz-OsOrio later told

AAA- A3->/
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aggressive in Spanish to his brother, who was now armed 
with a knife in each hand, andpounded his chest. So. Subdiaz- 
Osorio stabbed him in the chest. Ojedk-Rodriguez was un­
fazed, perhaps fueled by a combination of alcohol and adren­
aline, and continued to pound his’ chest. Subdiaz-Osorio then 
stabbed Jus brother ;in. the, face,Just untier .the left eye. The 
Imife blade piercedOjeda^Rodriguez's left eye socket and .en­
tered the-right-hemisphere of-his. brain. iC^eda-Rodriguez fell 
hack into, the, yyall and • Subdia^Qsorip-began kicking. and 
punching- him in Jfte face^Subdiuz-Qsorio eventually stopped 
]beajdpg.his;brothercandleft tfie,i®Ojt%;»r.j y. c .v

'The brothers' rbo'mmai^^an’te1!shdMy ■ theireaftei> 
saw Ojeda-Rodriguez,' arid helped cariy hiinfto his ’oWivbfedt 
Miritz therileft, but she reirie'MbSfdd that Ojeda-Rodriguei 
was mbving arid speaking wiieh shfe’deparied.'Ap'paf^rifly rib 
one thought ©jeda-Rddriguez's injuries ;were life-threateriingl 
One roommate, though, didf suggest c&lingthe j5ohce.-'8ub- 
diaz-Osorio refused because! as a shock to nO one, he did nbt 
want to be arrested. Instead, Subdiaz-Osorio called his. girl­
friend 7^ who was not Miritz,—to come pyei; end help take care 
of Ojeda-Rp,driguez.;She dift uid.then they,both left and wept 
to. her. Jhome., Despite'the girlfriend's be?,t efforts, .the room­
mates found Ojeda-Rodriguez dead the next mojming. At 9:27 
a.m. on February 8, 2009, the roommates reported the stab­
bing to the Kenosha Safety Building. • .

Police officers and medical personnel arrived and‘ found 
Ojeda-Rodriguez's body beateri aridbattered and with several 
stab wounds. They confirmed, he was dead/ The medical

investigators that Ojeda-Rodriguez hfever had a kiufe. This inconsistency 
is immaterial to our discussion.
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examiner determined that the fatal stab occurred when Sub-
diaz-bsprio stabbed Ojeda-Rodriguez under his' left eye, 
causing the blade to penetrate Ojeda-Rodriguez's brain three 
to four inches. ‘ J~'‘ '
B. The search for $ubdiaz-0$orio

Detectives 'quickly-began their-'investigatidn and several 
Spanish-speakihg' officers’ mteWiewed fhe foomm&teS’tihd 
SubdiaZuTOSorio's ghlfn^d. The giilfiriend told Officers that 
she-lef Subdiaz-Osofid'borroWher carland'gave fhem the li^ 
ce^e',plafecrtmhbef Mohg Mt^Bubdifiz-OsoriO's cell phOrte 
number. The officers alsOTfednfed ^at Sfibdia2-OsOrk)'WaS ih 
the cpjaqtayiJlegaUy^d^h^ family in^epco. They siunused 
thafcSubdiaz-Osorio ba4ti?4<fPd/was driving.to Mexico. The 
Kenosha, police put ra 'fteipp^My/want" on Subdiaz-Ospgip 
into the. jCrime Information  ̂Bureau, a state, ^ys,tem; an^ Na­
tional, Qfene InfpnnatientCenter,;p>patiesiwl.syst«qvrjtiiat to- 
getiaer notified; all layy enforcement agencies in the country 
about the temporary want for gubdigz-Osorio.

1 But'because file1 notification system for the temporary 
want was Old technology; the Kertosha police also wanted to 
track Subdiaz-b&oiio's cell phone location and contacted the 
Wisconsin Department Of Justice (WDOJ). That same after­
noon, February 8, the WDOJ filled out and submitted a "Man- 
datory Information for* Exigent Circumstances Requests" 
form to Sprint, Subdiaz-Osorio's cell phone provider. Later in 
the afternoon the WDOJ received tracking information for 
Subdiaz-Osorip from Sprint. They did not have a warrant.

Subdiaz-Osorio was tracked to Arkansas, driving South oh 
1-55. The Kenosha police alerted Arkansas police, and around 
6:11 p.m., stfll February 8/ an Arkansas patrol officer pulled

■

IO .. -
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Subdiaz-Osorio over and took him into custody. The Arkan­
sas police did npt interrogate Subdiaz-Osorio that evening.
C. The interrogation

The? next morning, on February 9, Detective:; David May 
and Detective Gerald Kaiser, the lead detectives, and Officer 
Pablo Torres, who is fluent in Spanish, travelled to Arkansas. 
Later that same day, Detective May and Officer Torres inter- 
viewed Subdiaz-Osorio in the Mississippi County Jail in Lux- 
ora^ Arkansas. J

l:
Subdiaz-Osorio told the officers, that he preferred they 

conduct the interview in Spamsh, so Officer Torres conducted
I ’ - * ; ... .4. T l * it ^

the interview in Spanish. There is no indication, and Subdiaz- 
Osorio does not argue/that, oijther Subdiaz-Osorio or Officer 
Torres had any trouble understanding each other.

The officers videotaped the interview, portions of which 
were later played at the suppression hearing. During that 
hearing, a court interpreter contemporaneously translated the 
videotaped interview from Spanish to English.3 The video be- 
gan with Officer Torres administering the Miranda warning to 
Subdiaz-Osorio. After Subdiaz-Osorio acknowledged that he 
understood his rights, Officer Torres asked, "I would like to 
ask you a few questions what you recall what happened yes­
terday. Okay. Would you like to answer the question that I 
will ask you. Sir?" (All grammatical errors throughout appear 
in the original translation.) Subdiaz-Osorio responded,

3 Importantly, there is ho separate written and translated transcript of 
the interview. The only source of the verbatim conversation between Sub- 
diaz^Gsorio and Officer Torres in the record comes from the transcript of 
the suppression hearing, where the court reporter is transcribing the in­
terpreter' s realtime translation.

Pyplp - f) ^
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"Depending on what type of - Depending on the question, 
right?" Officer Torres then asked Subdiaz-Osorio to sign a 

written Miranda waivbr form titled "Waiver Of Constitutional 
Rights," which was also written in Spanish. :<

; There was then an inaudible statement by Detective May, 
followed by this critical dialogue:. • ; > > y ;

Subdiaz-Osorio: Are you going* to f understand 
move mo to Kenosha. " " '

I

-.0
. M <■ - • :'t: ■/

We aren't going to take ,you; back 
to Kenosha. What happens is that 

. ’ vdU Mve fo appear in front of a 
judge.‘Xnd after' you appeal* in 
front of a judge her.! in Arkansas 
then they, will find out if there is

Officer Torres:

>.*i

i.

'enough reason to send you back'to
Kenosha. But we are not going to 
do thatimght how. We are not go­
ing to ;know that right-now.f;

<■

Subdiaz-Osorio: Hoio cart-1 do to get an attorney here
because I don't have enough to afford, 
for one.

Officer Torres: :;3 If you need an attorney—by the 
time you're going to appear in the, 
court, the state of Arkansas will 
get an attorney for you.

We emphasized the key statement by Subdiaz-Osorio. For 
clarification, counsel then requested the tape be rewound so 
that the interpreter could repeat what Subdiaz-Osorio said re­
garding an attorney. Unfortunately, the "clarification" is not 
particularly helpful here because the interpreter somewhat

i.

»

•.

/>.



Case: 18-1061 Document: 52 Filed: 01/09/2020 Pages: 34

No. 18-10618

...... .. ... . , ... .■

stumbles over it, at least as it now appears inthe written hear­
ing transcript. The interpreter translated Subdiaz-Osorio's 
statement twice more when the tape was rewound as' follows:

■

>'■

"To get an attorney here because I don't have enough 
to pay for one."
"And to get an attorney and to get. an attorney; of— 
from; here because ;I don't; hav*e^ enough lo pay, or I 
don't have to pay."

ThftOiiginal translation by the court Interpreter, appearing in 
the hill dialogue above, is the version.thatall parties/ and the 
courts, used.-Thus, we will too;.} ,,0 > ;

The interview continued after ?;&ai for about an hour. The 
Wisconsin Suprefhe Court foiihd that Subdiez-dsorio "vvas 
"very cooperative throughout the interview." Subdiaz-Osotio, 
2014 WI 87,128. }
D. Trial court proceedings;

Suhdiaz-Osorio filed two pretrial motions to"suppress dll 
Statements and evidence that the police obtained after his ar­
rest. He primarily raised two grounds. First, he argued that 
the warraritless search-of his cell'phone's-location data vio­
lated has Fourth Amendment rights. Second, Subdiaz-Osorio 
argued that Officer Torres failed to properly inform him of his 
Miranda rights. The trial court denied both motions.

On the Fourth Amendment issue, the court found that 
"tracking a phone on a public roadway is not a violation of 
the Fourth Amendment because there iS no legitimate expec­
tation of ‘ privacy on public' roadways." Subdiaz-Osorio, 
2014 WI 87, ^ 33. "Alternatively, the court determined that

: - A ■' .

■;

{■■■'.A. r-

i>
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there were exigent circumstances because an alleged mur­
derer was fleemg and was unpredictable." id. " '

; • • ;
, As to the post-arrest statements, the trial coui;t-concluded 

that Officer Torres did not fail to properly inform Subdiaz- 
Osorio or honor liis Miranda fights because "Subdiaz-Osorio's
question about an attorney was not a request1 to have an attor­
ney with him during.theiriterview; rather* Subdiaz-Osorio 
was asking about howhe could obtainan attorney for the ex­
tradition hearing." Id. ' .

Subdiaz-Osorio theft plea'ded'guilty to an amended’Charge 
of first-degree fecMbssKhomi'ctde by use of ,ai darigeroUs 
weapon. The court accepted the plea*and sentenced Subdiaz- 
Qsorip, to twenty; .years', ^prisarunepjtr; Subdiaz-Osorio ap- 
pe^ed.jthe cqnyiqboniand fhe.demal of his,suppression mo­
tions, ; ' ;v, • ; 'M- »
E. Appeal to the Wisconsin Court of Appeal's ^ ; ■h

■ ***

In an unpublished opinion, the Wisconsin Court of Ap- 
peals;affirm,ed SubdiazrOsqrio's judgment of ,convictio(n.,Sfafe 
v, Subdiaz-Osorio, :2013 }V1 A,pp;l,,824,'N.W.2d 927 (Wis. Ct. 
App. Nov. 15, 2Q12) (per curiam). The appellate .cqurt as­
sumed, for the purposes of the appeal,'without deciding, that 
the , evidence should have been suppressed and applied a 
harmless error analysis. The; court then, considered and re­
jected Subdiaz-Osorio's; two suggested possible lines, .of de­
fense that he might have pursued had the evidence been sup­
pressed. The court of appeals concluded:

In addition to the.lack of persuasive yalue of the un­
suppressed evidence, we note that the, State's case , 
for utter-disregard, .while perhaps,not unbeatable, 
was strong, based on an eyewitness account. And

u
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•:
we also note that Subdiaz-Osorio obtained a signifi- 
cant benefit from the reduction in charge fromfirst-
* . ' ’ • . t ,• i • .< • J • •. '

degree, intentional homicide to reckless homicide.
.v..U. . % 4lr - . '

Id. % 12, Any error was harmless and the court, was "satisfied
beyond a reasonable doubt that Subdiaz-Osorio would, have 
accepted the same plea deal even if the suppression motion 
had been granted." Id.• r.. . 'v'° V S .. r.'j V.U’v”-

I

:; - Subdiaz-Osorio petitioned theWisconsin iSupreme Court 
for review, which the court: granted.,/
F. The Wisconsin Supreme Courtis’decision ‘ ‘ ’

v;

I •or: :■ 1y, • /
pie Wisconsin Supreme Court confronted two issues, for 

review. The first invqlybd "Ael^cr^^inglyht^.^nitersectiQn 
between Fourth Amendmemprivacy considerations and the 
constant, advancement of electronic^echnology" and required 
the court to "determine whether, law. enforcement .officers 
may contact a homicide suspect^ cell phone .provider to ob- 
tain the suspect's cell phone location information without first 
securing a court order based on .probable cause." Subdiaz- 
psorio, 2014 WI87, 2. Second, implicating the Fifth Amend­
ment, "whether the suspect , effectively invoked his right to 
counsel during an interrogation when he asked how he could 
get an attorney rather than affirmatively requesting the pres­
ence of counsel." id. r-.

The answers to these questions fractured the court,, inpar­
ticular with respect to the Fourth Amendment issue, and re­
sulted in six separate opinions. Justice Prosser authored the 
lead opinion,4 which affirmed the decision of the court of

;;

J

r . • r

4 According to the Wisconsin Supreme Court's Internal Operating 
Procedures, "[i]f ... the opinion originally circulated as the majority

Q-ff - #/o
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appeals. Justice Bradley and Justice Crooks concurred solely 
in the mandate and each filed a separate concurrence. Justice 
Roggehsack Concurred solely in the mandate and filed a con- 

that Justice Ziegler joined. Justice Ziegler, though, 
ialso filed her own concurrence, Which Justice Roggensack and 
Justice^ Gableman joihfed; Finally, Justice Abrahamson dis­
sented.

The Wisconsin Supreme Court spilled the overwhelming 
majority of-inks on- th£AFotkth;'Amendment issuer Justice 
Prosser's lead opinion, foimtample, spent drily six paragraphs 
on the Fifth Amei}dment.i^u^ foWy-nine tot^l par­
agraphs in the discussion section. Justice Crooks, Justice 
Roggehsack^, 'add Justice Zi'egler all'Wrote separately to ex­
press ‘concerns "with1 die dWid dpmidh's broad pronounce­
ments re£af dirig the Fbut^ Xirierldmeht] laut’ all agreed with 
the Fifth Amendment dhatysi& and said nothing more oh that 
issue. JUstitdBradley's concurrence agreed With the'diSsent 
that the' trial court Should have-granted the motions to. sup­
press, but she agreed With the cbUrt Of appeals that the error 
was harmless. Justice BradleyV Concurrence therefore fo­
cused on the harmless error analysis. Justice Abrahamsbn, m 
her dissent, was the only justice to separately address the Fif th 
Amendment issue. ' ' 1 !

currence

. vi 1 ■

7 f
Because the only issue before us .in hus habeas review is 

Subdiaz-Osorio's invocation of his Fifth Amendment right to 
counsel, we limit our Summary to the Wisconsin Supreme 
Court's opinion on that issue.

-:r
%;

opinion does not gamer the vote of a majority of the court, it shall be re­
ferred to in separate writings as the 'lead opinion.'" Wis. S. CT. IGP 
§ HLG.4. , ir,;'

1

fW-AHV'
•v.

T
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Five justices agreed that Subdiaz-Qsorio did not unequiv- 
ocally. invoke his right to counsel when he asked about how 
he could get an attorney.' See Subdiaz-Osorio, 2014 WI87, ^ 11 
& n.5. The opinion concluded "that Subdiaz-Osbrio'sJquestion 
v\ras; equivocal, and therefore Qfficer Torres did not violate 
Subdiaz-Qsorio's Fittii ^to^dment ,rights by continuing to
question him. Id.. 182. Specifically, from-the translation at the 
suppression hearing,,."it, appeared].; as thpogh Subdiaz- 
Osorio was asking about the process of obtaining an attorney 
rather than asking for couhsel to be'present during the inter-.

1•*" 1 t * ‘Ar'Wv- - rrrt ‘ > ’A. • ‘ '* 1 '• ' * 1* ‘ -- -’l '. -.V., . ’ Y.)view. Id. 186. The context 1$ impprtant ana a vital element 
iri'tiie totality of the axoimstsuicesY' Id. 187. Imrtiediatelv 
preceding Subdiaz-Osprio's question Officer Torres had just 
explained 'the exttadition process arid told Subdiaz^bsdri'6 
that tie woiilci have tp appear before a jju&ge ini Arkansas':1 "If 
was‘reasonable'for Officer Tdrfes''to'assume Subdiaz-Osorio 
was asking about how.he cdidii’get an attorney for his extra­
dition hearing, especially since'Sub'diaz-Osorio continued to 
answer questions and remained cooperative for the rest of the 
interview." Id. It recognized that "case law is clear that it is

• t .t ' f *t* '• • >< 1 'not enough for a suspect to say sdmething'that 'the inter- 
viewer niight interpret as an invocation of ifhe right to counsel. 
The invocation of that right must be unequivocal." Id. Justice 
Prosser concluded, "Ih this case it was not." M

< i , •1 ' f i /, ‘

The dissent viewed Subdiaz-Osorio s statement differ­
ently, focusing on his use of the word "here" in the question. 
Id. H 213 (Abrahamson, J., dissenting). An ordinary, reasona­
ble person would understand Subdiaz-Osorio to be asking 
how to get an attorney "at that place apd time"—i.e., the in­
terrogation, room. Id. 11.214. The dissent, also read the . tran­
script to indicate that Officer Torres had ended the subject of 
the extradition hearing because he said "we are not going to

ft/X



Case: 18-1061 Document: 52 Filed: 01/09/2020 Pages: 34

No. 18-1061 13

do that right now. We are not going to know that right now" 
Id. 1217. Thus, "here" could only reasonably refer to the pre­
sent time in the interrogation room, per the dissent. Id. 1218.
G. Federal habeas proceedings .

Having exhausted his state' coiiirt remedies, Subdiaz- 
OSorio turried to the federal courts for habeas relief. His p'etir- 
tion for1 -a writ of habe&s Corpus raised the same Fourth ‘ahd 
Fifth Amendment challenge's to his conviction.'

The district court held that .Collateral review of Subdiaz-.r. '-'i'-'.' ■ f - s. •• . rr; : >■ ;v'.i. ■ i- "
Osorio's Fourth, Amendment, claim was foreclosed because,
?i?p
ljiad a full and,, fair bpportuni^ to, litigate the claim ip state 
court at all three court levels. On the Fifth Amendment chal-

i : ; I'j, ; ; j; • , ■ 'j;; s. ■ ~

lenge, the,district court found that the Wisconsin Supreme 
Court did not unreasonably apply cleady established federal 
law and did not irialjoe an unreasonable determination of the 
facts given the evidence, see 28 tJjS.C. § 2254(d), when it held 
that a reasonable officer could have understood Subdiaz-
Osorio to be asking how to .get a lawyer to represent him dur­
ing the extradition process. The district court denied the peti­
tion and also declined to issue a certificate of appealability.

SubdiaZ-Osorio filed a notice of appeal and a request for a 
certificate of appealability, and we granted him a certificate of 
appealability with respect to his Fifth Amendment challenge 
only. We denied his subsequent motion to expand the certifi­
cate to include a Fourth Amendment claim.

II. Discussion
"We review the district court's decision de novo, but our 

inquiry is an otherwise narrow one." Schmidt v: Foster; 
911 F.3d 469, 476 (7th Cir. 2018) (en banc). Under the

£ 13
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.Antiterrorism, and Effective Death Penalty Act . of 1996 
(AEDPA), habeas relief should only be-granted if a state court 
adjudication on the merits (lj "was contrary to, or involved 
an unreasonable application of, clearly established Federal 
law/ as' determined by' the Supreme Court' of the United 
States;" or (2) "was based oh aiii'utTirSaSonab’le determination 
ofthe facts in light of the evidence presented in tire State cotirt 
proceeding." 28 U.S,C, §§ 2254(d)i(li: (2).'- / „
j P "[VVjhen .die last state cprul:-tO:deqLd^ a. prisoner's federal 
cjaim explains, its decision qnrtherments, in, a reasoned opiny 
ion,",this presents a^/stTmghtfo^aTd:inqui,ry" for Jthe federal 
habeas cpprt.VVik0M.y.^eZ/^;li3§S..Ct.l/188> 119(2 (2018). The 
Wisconsin. Supreme, Court wa& the; last. reaspned^dedsipn:pi> 
the' merits, ,:and .thus we wil).1 fenms.fOn r diat-jjdeeision. and 
"simply review^] the spedhc, reasonSigiyen by -the state court 
anddeferjTj to those reasons .if, fhey. are reasonable." ,Id. "A 
state-court decision-can- -be-j; reasonable;application^of ;Sur 
preme Court precedent even if>.in-qur judgment,.it is an lii? 
correct application."j Schmiflt, ,9$X £.34 at 477,,. "A state-court 
decision can be . a reasonable application even if the result is 
clearly erroneous/', Id And 4 state?court decision canbe rea­
sonable, even if. the petitipner presents "a. strong case for re­
lief." Harrington v. Richter,, 562,0.8. 86,102 (2011). Only if the 
state prisoner shows that "the state qqurt's ruling on the claim 
being presented in federal court was so lacking-in justification 
that there was an error well understood and comprehended 
in existing law beyond any possibility for fairminded disa­
greement." Id. ati03.'"If this standard is difficult to meet, that 
is because it was me^t^tdiDe." Id, at 102. '

; As we have recently said, federal, habeas relief from state 
convictions is "reserved for those relatively uncommon cases

i 'Yr

o-n- 79



Case: 18-1061 Document: 52 Filed: 01/09/2020 Pages: 34
?■

No. 18-1061 15

in which state courts yeer well outside the channels of reason­
able decision-making about federal constitutional claims." 
Dassey v. Dittmahri, 877 F.3d 297,302 {7th Cir. 2017) (en banc). 
Federal habeas relief is not unheard of, but it is "rare." Id.

x. il: ,>■ O: • . >T'

In our narrow review, we cannot say .that die Wisconsin 
Supreme Court's decision twa$ an objectively unreasonable 
applicatipn of controlling United States Supreme Court law.
A. The Fifth Amendment's right to counsel

1 We begin with the relev&t‘Clearly established law^as set 
forth by the Supreirie Cduft:-See 28-UCS.C. §!2254(d)(l).: The 
Fifth AihehdmCM- iprbhibitS1 COhipeiled1' self-itiCrimiftatiOh: 
U;S. Const, amend.' fV. Thii ^fevilCge is applied to state'Ciiffd1 

n^ defertdarits Tthr6ugli 'th'e:1diie; 'process clause of the Four­
teenth’AmendmenfUSe£-!» EMted States/ -530 U.S'.
428,432 (2000). The Gotirf1 toirifbreed die import of the funda­
mental right against Self-iricririiiriatibn inMitanda, which held 
that "When an ifidividuM is'takeh irito Custody 'or otherwise 
deprived of his freedonfby die authorities in any significant 
way and is subjected to questioning," certain procedural safe­
guards mUsf be employed. ■ Miranda1 v. Arizona, 384U1S: 436, 
478 (1966). One sUch safeguard is that law enforCefrierif must 
Warn him of his right to the presence of cotmsel during ahy 
qUestiohing. Id: at 479. "If the individual states that he wants 
an attorney, the ihterrogation must cease until an attorney is 
present/' Id. at 474.

In Edwards and its, progeny, the Supreme Court estab­
lished a brightline rule that when an accused invokes his or 
her right to counsel, ,arll further questioning must cease. Ed­
wards v. Arizona, 451 U.S. 477, 484-85 (1981). "[Wjhether the 
accused actually invoked his right to counsel," Smith v. Illinois,

■ r

' \ 1 •
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469 U.S. 91,95 (1984) (per curiam) (emphasis added), is an ob­
jective' inquiry, Davis 1). United States? 512‘US. 452; 458-59 
(1994). The suspect "must unambiguously request counsel."

■ Davis, '512 U.-S. at :459.-'Importaritly, although the 'suspect 
'"heed hot speak withthe discriminatidri of-an'Oxford don," 
-the invboatibn must-be "sufficiently Clear[]" such "diat a rea- 
•-sohable police officer in the drcuhistances'would underst&id 
the statement to be a request for ah-attomey/' Id. "But if a sus­
pect makes a'referehce -to ah;attofhey that is ambiguous or 
equivocal in that-a- reasonable :drfiber in light’of the circum- 
st£h’cesrw5uM have understood Only that Ihe suspecVmigkt be 

-ihvokirig fhe-’ingllt to counsel; buid^recedents -do' hot requirb 
• the cessation of questioning." 'lil!-*hnc Mi.;

With these legal principles.in;mind, we turn to the case
* ■’ * ■* ’ . n"'- * ’ ' ■ ' ^' * y>* • • r/* • tj\m ;. .**1 .s

before us". Subdiaz-Osorio claims'that the Wisconsin Supreme 
Court defied this clearly established body of federal law when 
it found that Subdiaz-Osorio did hqtjihvqke. his.Fifth Amend­
ment right to counsel. He argues fliai the sitate court, ip doing 

so, committed two legal errors: it ignored the plain meaning 
of Subdiaz-OsoriO's request and it inappropriately relied on 
post-request context-to cast retrospective doubt oh'the invo­
cation. Subdiaz-Osorio also argues that'the state court made 
unreasonable factual determinations; We take each argument 
in order.5 * "

;V: -uVr. tn.r-: '

.5

.■if -> ''.:-r
■si■ r ■ - : ■ -j .: .

5 Subdiaz-Osorio also argues that the Wisconsin Supreme Court's con­
stitutional errors were not harmless'; Because we find that the state court's 
decision was1 a reasonable application of established federal law, we do 
not reach the harmless error analysis.

K ;
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B. Subdiaz-Osorio's request for counsel
.;. Subdiaz-Osorio's question was translated from Spanish as 
"[h]ow can I do to got an attorney here because I don't have 
enough to afford for one." .The, Wisconsin Supreme Court 
found'that-"it; appears: as though Subdiaz-Osorio was asking 
about thq process .of -obfairting an Attorney: rather, than;asking 
ffor, cqunsej to be present during.thei interview" ^nd therefore 
it was "reasonable; dor ; Officer .Torres to , assume-Subdiaz- 
Qsorio waS'asking about how he could get an attorney; for his 
extradition hearing," SybtfiQZrQs.orj.p,., 2014 WI: 87S, f *1 8^7. 
The, statgcourt did >as;it,rmust, follow^giestabldshed federal 
:lawy> and k>oked to jwh^etJ'a jeasociable police officer ir* the 
circumstances would understand; the. statement- to be a re­
quest for an attorney." Davis, 512 U.S. at 459. The court did 9.-v / 'i:!- &D.on.ru SfUc-r. vn,r Inot require Subdiaz-Osono to. speak berfect English

. ft; ;'■')( <T:‘ ;7;I •'Y i <;;ni • -<<r\ Wany magic words; it only required an unambiguous assertion 
of the rigfiffb counsel. See uL}tinited States v. Lee, 40'F.3d 622,
625 (7th Cir. 2005). Subdiaz-Osorio's request did not have the

i'- ... • >. ctn a, Y at ■ c- '■ ' ..• . ; ...■ -aclear meaning he ascribes to it.
.■ ", i ' ■■ : V:.v' ,,

Subdiaz-Osorio delicately parses his statement, to try to 
show that he unambiguously invoked his tight to counsel.; He 
specifically identifies two. .elements: his use, of the word 
"here" and his use of the present tense "can." According to 
Subdiaz-Osorio, the "here" refers to the interrogation room 
and the present tense indicates he wanted an attorney now. 
Viewed in isolation, Subdiaz-Osorio's argument may have 
some appeal. But the law did not compel the Wisconsin Su­
preme Court to view the statement in a vacuum. "The context 
in which Subdiaz-Osorio's question arose is important ..." 
Subdiaz-Osorio, 2014 WI.87, %87; see Davis, 512 U.S. at 459. Im­
mediately preceding ^Subdiaz-Osorio's reference to an

17
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attorney, he and Officer Torres were discussing the extradi­
tion process: Subdiaz-Osorio asked if the officers were going 
to "move [him] to Kenosha," to which Officer Torres ex- 
plained that Subdiaz-Osorio first "[has]tto appear in front of 
a judge" and. "after [he] appear[s] ln front1 of a judge here in 
Arkansas then they will find out if there is enough reason to 
send [him] back to Kenosha." Notably, Officer Torres refers 
to "here in Arkansas" right before Subdiaz-Osorio asks how to 
get an attorney ^Tiere." ; ,v ' ' '

. i-

-.But, Subdiaz-Osorio insi5te/-tiiei;"here" must mean the' 
physical,interrogation.room because.Qfficer Torres ended the 
discussion about extradition and changed subjects-when he 
told Subdiaz-Osorio "we are not going to do that right now. 
We are not going totkndwtihatn^fn^:"'J^iice Abrdhamson 
in her dissent saw.it the same wav: "The officer made clear.
- ■ * . .. ■ .:>■ :v ■,\ , ■■ • ■. -i"

that the extradition.hearing,was no. longer the subject of the 
conversation." Subdiaz-Osorio, 20l4 Wl 87, 1217 (Abraham- 
son, j., dissenting). We do not need to definitively resolve 
whether both men were talking about "here" in Arkansas (as 
opposed to "there" in Kenosha) or "here" in the physical in­
terrogation room. It suffices to say that eyert under Subdiaz- 
Osorio's view, Officer Torres, in light of the circumstances, 
reasonably could have at most "understood only that the sus- 
pect might be invoking the right tq counsel" and he would not 
have been required to cease questioning.' Davis, 512 ITS. at 
459; id. at 466 ("[W]hen the officers conducting the question­
ing reasonably do not know whether or not the suspect wants 
a lawyer," there is no Fifth Amendment violation.). We can- 
not say that the state court's, conclusion was so erroneous to 
be "beyond any possibility for fairminded disagreement.'* 
Harrington, 562 U.5. at 103.''.

•i •
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We find Subdiaz-Osorio's use of the present tense unper­
suasive' given’the .circumstances and context of the statement. 
Subdiaz-Qsorio contends that his verb' choice—by asking 
"how can I" instead of "how will I"—made clear that he

' . ’ : -jj i • -- . . . -■!
wanted an attorney during the interrogation and not at some 
point in the future. But Subdiaz-Osorio was asking about the 
process of obtaining an attorney.' It is not unreasonably to 
phraseihe questipn about’the process in the present tense,', re­
gardless of whether it is for a present'everit or'future event. 
And, more importantly, it certainly is not unreasonable, as the 
Wisconsin Supreme'Court concluded, for ah Officer'in Officer 
Tdrres's'pOsitiOn to'uhderstand the question in this'manner in 
the moment. -: hr:-; :'h. ;

Though' we are cq^hizaht 'flhat courts must "give a broad, 
rather than a narrow,.'interpretation to a defendants request 
fof counsel" 'Cotineciimf&Barrett, 479 U.S. 523, 529 (1987) 
(qiioimgMtchigan | %c]csdn, 4^5 U.S. 62^633 (1986)); this 

does not give us free rein to construe "an ambiguous or equiv- 
ocal reference to an attorney" as a clear invocation of the right 
to counsel when a, reasonable .officer in the circumstances 
might not have understood it as such, Davis, 512 U.S. at 459. 
The broad "scope" the dissent attempts’, to give Subdiaz- 
Osorio's words ignores "the'context in which they were spo­
ken." United States v. Peters, 435 F.3d 746^751 (7th Cir. 2006); 
Lord v. Duckworth, 29 F.3d 1216, ihl (7th dr. 1994) ("The con­
text in which, Lord made reference to a lawyer also supports 
the conclusion that any request for counsel was ambiguous, 
at best"). Not every "ambiguous or equivocal reference to an 
attorney" is a valid request for counsel. Davis, 512 U.S. at 459. 
The law requires a clear expression of a piresent desire for an 
attorney, and no matter the breadth given,. Subdiaz-Osorio's 
statement failed to meet the requisite level of clarity.

-•
; „

. t
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We reiterate that our habeas review is circumscribed and 
deferential. "The issue is not whether federal judges agree 
with the state court decision or even "whether the state court 
decision was correct." Dcissey, 877 F.3d at 302. Reasonable 
minds may disagree ove'r the Correct interpretation of Sub* 
diai-Osorib'S statement, and it may be susceptible to different 
Teasoriable interpretations. But the :only issue we must eoh- 
•front is whether the state court's "'tiedriOnWaS unreasonably 
.Wrong under -an objective ^standard." Id. (citing Williams 'v. 
Taylor, 529 U.S. 362, 410-11 (2000) (majority opinion of O'Con­
nor/ J.)), The Wisconsin statdcourt did'nOt.urifeasohably ap­
ply Clearly established law in’-fmd5ng: that-Subdiaz-Osoriodid 
not-uneqiiivocally invoke his rightto cOtiriisel. • - !

_ , ...... . t . •*:'C. Postrequest conduct .
i. :<• ■ • ...... ■ ■'

. In Smith v. Illinois, the Supreme Court made dear. that."an 
accused's postrequest responses,.to'furtheriinterrogation.may 
not be used to cast doubt on the clarity.of his-initial request 
for counsel.".469; U.S. at 91. That is because tbe Court's prece- 
..dent set. forth a brightline rule "that all questioning must cease 
after-an accused.requests.counsel,"Jd. at.98. Subdiaz-Osqrio

r :.

believes that the state court .violated this tenet. ,
. The Wisconsin -Supreme Goiirt stated that' "{i]t was rea­

sonable for Officer Torres to-assume Subdiaz-Osorio Was ask­
ing about how he could get an attorney for his extradition 
hearing, espedally since Subdiaz-Osorio continued to answer 
questions and remained cooperative for the rest pf the inter­
view." Subdiaz-Osorio, 2014 WI, 87, <1 87. The second clause, 
treferring to Subdiaz-Qforio.'svppststatement conduct, causes 
us to hesitate. There, isno question that,if that, if the court re­
lied on Subdiaz-Osorio's postrequest cooperation to find,am­
biguity in the request itself, that reasoning would have gone
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beyond Smith's admonition. See Smith, 469 U.S. at 98-99 ("Us­
ing an accused's subsequent responses to cast,doubt on the 
adequacy of the initial request itself is even more intolera­
ble."). But .that did not happen here.

! Subdiaz-Osopo's argument rests on the premise , that his 
request was unambiguous. As we: already f;pund> die. state­
ment was ambiguous, and;Ja reasonable officer in the.cireum- 
ftancqs ; could-have: (Understood Subdiaz-Osorio^ to* be asking 
about counsel tfpr the extradition, hearing. But even setting 
that aside, and. asswiin^rthat Ms! request jyas. ^unambiguous, 

Wisconsin Supreme Court-.did not usehiSipqstrequesfc co­
operation ..to read; ambiguity: iinto the- statement. f>ee 
469 U. S. at 97 ("Thev courts^ ibelpw-; were- able to, construe 
Smith's request for counsel as 'ambigpous' only by looking to 
Smith's subsequent responses to continued police questioning 
■andfby conbludirig that- 'feohsidOred in total;' Smith'sf state- 
ments' were eqUivocal.").JIhS82ad/ the couif Rad alreadydetef- 
mined thait, applying .Dftuis, SubdiazOsorid did hot unequiv­
ocally request counsel tube present during die interrogation. 
Subdiaz-Osdrio, 2014‘Wl’-87/ f 86: Thg dissent balls' the^'espe^ 
dally " statement‘ the "key analysis'" to the Wisconsin Su­
preme Court's holding. -BUt the r"espedally'' clause,r itself 
placed in context, is. better read as—unnecessarily and inap­
propriately ^-buttressing the court's conclusion rather than 
relying on the ppstrequest cooperation to reach its condusion.

' Though £he! State Court's look to Subdiaz-Osorio's postre­
quest conduct gives Us pause, the indusion of that observa­
tion does hot render its dedsion contrary to Smith. In iihe with 
Edivards and its progeny,- Smif/T hews to the same rule that a 
suspect's request must be unambiguous to actually invoke the 
right to counsel. See Smith, 469 U.Si at 98 ("Where nothing

i , l
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about the reguest for counsel or the circumstances leading up 
to the request would render it ambiguous,5 all questioning 
must cease"). Sub$az-Osorip's cooppyation cannot be used 
to cast doubt .on the request itself; but where the request was 
itself doubtful, the state cburt didhotuse postreguest conduct 
tacast any doubt. This is not substituting our "thought as to 
more1 supportive reasoning!" The Wisconsin Supreme Court's 
decision fits withinjthe body of clearly established law: "Our

' - -- ,,r . t , ■ 4 ' • I - y ' ? Jj 'J ‘ ‘ y M • i ' ‘ , ‘ ’ ‘ r.

case jaw is clear that it is not enough for a suspect to_say some­
thing that the interviewer mivizf^interpret as ah invocation of 
the right to counsel. The invocation of that right must be une­
quivocal.'^ this ckse it ws not" 'ttSdiaz&sorio; i20l4 Wl&f, 
*5 87 (internal citation omitted).'

D. The state court's factual tindirtgs ds ;;
Lastly/Subdiaz-Gsorio also ar'^bs That-the Wiscbhsih Su­

preme1 Cbtirt madb two urtfbasotiable factual determinations: 
first, finding that "here" referred back tP the extradition pro­
cess;, and second, affording weight to the fact that Subdiaz- 
Osorio had signed a Miranda waiver .form. The first factual 
dispute largely recasts his legal; argument, rwhich-wehave.,al­
ready rejected, and, the second is not a fact that is in dispute. 
In any event, whether a finding of factor -conclusion of law, 
neither determination j was unreasonable.^ ; 28 U,S.C 
§ 2254(d)(2). , . ’

With respect to "here," Subdiaz-GsOrio argues that it Was 
unreasonable to find that "here" referred‘to the extradition 
hearing when there was ho reference to a right to counsel at 
the hearing. He was only informed that he had a fight to have 
counsel present during' the interrogation. It follows, accord­
ing to Subdiaz-Gsorio, that the request for cotinsel on/y could 
have been regarding the right he was made aware of.'This

i ^ ,;

\' u
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proves too much. At the threshold it assumes that it is unrea­
sonable for a suspect to think he might'have a right to counsel 
at a court proceeding; a proposition we think untenable. 
Nothing prevents a.suspec^ from requesting counsel even if 

lie unknowingly does not have a right to one. Stepping over 
that hurdle, the context leading up to Subdiaz-Osorio's re­
quest belies the argument The immediately preceding dis­
cussion between Subdiaz-6'sdrip:an<l Officer Torres, 
cemed the extradition'process. Officer Torres told Subdiaz- 
dsorio that a hearing would $rjst3 take place ''here in Arkan­
sas/''anicl Subdiaz-Osofio fen asked hpW fo rget an attorney
here. Officer Torres s indication that they are npt going to 

J:'v> iv'-vic ’to/;. r.*5." r . >z.' "rfr.-.i,do that nght now and not gpmg to know that right now
does not sever the discussion. In this light, the Wisconsin'Su­
preme Court reasonably jdeteihurted that "here" referred to 
the extoaditionhea:img;m ^rkarisas,, "Disagreement oma par­
ticular jpdgmentcahdo<^ not shp.w that.the-statecourt^^^^ 
the facts unreasonably." 877 F.3d;at 316. .

On Subdiaz-Osorio's second point, there Was no factual 
determination regarding the waiver' of: rights form. It’Was, 
and is,'undisputed that Subdiaz-Osorio was read his! Miranda 
rights and signed the waiver form. That the state court noted 
this additional fact does hot render its decision infirm. See 
Subdiaz-Osorio, 2014 W187, ^ 87*("In addition, prior to sitting 
down for the interview, Subdiaz-Osorio signed a waiver of 
rights form, which Officer Torres had, read to him in Span­
ish."). As the court continued, applying Edwards and its prog­
eny,, all that means; is that after being, advised of his Miranda 
rights and validly waiving those rights, a suspect may still 
"express [] his desire to deal, with the police only through 
counsel" at any time. Edwards, 451 LJ.S. at 484. That expression 
must be a clear assertion. Davis, 512 U.S. at 461 ("We therefore

23
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hold that, after a knowing and voluntary vyaiver of the Mi­
randa rights, law enforcement officers may continue question1 
ing until and unless the suspect pearly requests an attor­
ney."). That Subdiaz-Osorio <|id not clearly assert his right to 
counsel was a reasonable determination and consistent with 
the evidence and the relevant law.

Ill, Conclusion ; '.!> ; v. .

Subdia^-Osdrio stabbed his brother in the eye and killed 
hiih in a drunken! fight? Hb was attested in Arkansas;, presum­
ably bn his Way to Mekico^md'Mteftbgafed‘there by Kenosha 
police' officers. After disctissih^ tSe^extraditioft pfoceSs, Sui>- 
diaz-Osorio ‘ made ah ambiguous arid equivocal reference to 
an aittbihby, askihg -^-aS trahdatMTfdm Spanish to English at

f,

the suppression hearing ^^fhjbwrUh'! db' gei^aft atfbmey 
here." The’ state: court found thht' Siibdiaz^Osorio ‘did hot 
dearly invoke the right to have Counsel present during the in­
terrogation; Ihat dedsion reasonably applied dearly estab­
lished federal law'and was based on a reasonable determina­
tion of facts. The district court's denial bf habeas relief is

AFFIRMED.

;; i
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Hamilton, Circuit Judge, dissenting. The Wisconsin Su- 
preme Court gave two reasons f6r not honoring Subdiaz-

#.?• ' j ^ • .‘.r- •. ' •. -r t

Osorio's request for counsel: (1) he continued to speak to in­
terrogators after asking for a lawyer, and (2) he might have 
been seeking a lawyer for a future extradition hearing. Both 

conflict with clear TJ.S. Supreme Court precedent. 
First: "Using an accused's subsequent responses to cast doubt 
on the adequacy of the initial request'/ for counsel is "intoler­
able." Smith v. Illinois,.46^1]^. 91,98-99 (J984). Secopd: courts 
must "giye.a.broad,. rathei:.,than a, rtarro w,. interpretation tq .a. 
defendant's request fpy cqunsel''.and must "presume that, the 
defendant,requests the lavyyer'a services.atevery critical ftage 
of 625,633 (1986)
(emphasis, added)... t q.. resplt, i §pbdiaz-Osorio's subsequent
statements should have been^uppressed under Edwards v. Ar­
izona, 451, U.S.' 477 (1981)fEven .under the deferential stand­
ards of AEC8PA, the state, court's, refusal to .do so \yas an unT 
reasonable application .of clearly established Federal law. See 
28 U.S.C. § 2254(d)(1). The writ, should issue to vacate Sub- 
diaz-Osorio's eonvictionand to allow retrial only without the 
statements obtained by violating his constitutional right to 
counsel.

I. Clear Invocation of the Right to Counsel

To begin, Subdiaz-Osorio unambiguously invoked his 
Fifth Amendment right to counsel when he said, "how can I 
do to get an attorney here because I don't have enough to af­
ford for one."1 The state supreme court, the state, and the

reasons

1 As the majority explains, ante at 6 n.3, we can safely assume that 
Subdiaz-Osorio's statement was grammatical in Spanish; the strange syn­
tax comes from the live translation in the Wisconsin trial court.
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panel majority and I all agree that Subdiaz-Osorio .thus in­
voked Iris right to counsel for some purpose. The supposed 
ambiguity goes only to the scqye of that reguest/ i.e., whether 
he was seeking a lawyer for a possible future extradition hear- 
ing instead of for the interrogation happening when he made 
the request. See State v. Subdiaz-Osorio, 849 N.W.2d 748, 773 

(Wis. 2014) ("It was reasonable for. Officer. Torres to as- 
sume Subdiaz-Osorio/was, asking about how he could get an 
attorney/or his t (e(rripln^siB^added));
Appellee's Br. at 27 ("Subdiaz-Osorio was only .referring to 
the .assistant (?f counsel/or any
invocation of the right to .counsel beyond, that was .ambiguous" 
(emphasis added)); ante at 23 ("the Wisconsin Supreme Court 
reasonably .determined, tfiat {heref referred: jto the exfraditiou, 
hearing in Arkansas")... .., -!rr. „• ■. -.O :

;Thb^tate court alsdhirlted'at abrd'adef hbldih^/howevef,1 
that Subdiaz-Osorio somehow fell'short of actually requesting 
an'attomey: "Subdiaz-OsofiowriS asking about the'process of 
Obtaining'ah attorneyratherthan asking for courfeei to be pre­
sent during the interview;" 849N;.W.2d at 773> 186-(emphasis 
added). I do hot'understand the majority to approve this more' 
expansive line of reasoning. That lack of approval is correct; 
We have repeatedly found unequivocal requests for counsel 
in similar questions: ’ ’ !

* "I have to get me a good lawyer, man. Can I make a
, '> phone.call?" Lord v. Duckworth, 29 E.3d 1216,1221 (7th

- : Cir. 1994), citing Robinson v. Borgp918 F.2d 1387,1391 
(9th Cir. 1990),

• "Can 'I talk to a- lawyer? At this point, I think- maybe
- you're looking'at me as a'suspect, andT should talk to

: a lawyer. Are you looking; at me as a suspect?" Ldrd, 29;

26
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F.3d at 1221, citing Smith v. Endeil, 860 F.2d 1528, 1529 
(9th Cir.1988): -'Y 1

• "Could I get a lawyer?" United States v. Wesela, 223 F.3d
656, 661-62 (7th Cir. 2000) (finding no Edwards viola­
tion, however, because suspect then reinitiated Conver­
sation).'''- ■■■ " ' r ■■ ;

• "Can I have a lawyer?" United States v. Lee, 413 F.3d
' ; 622,625 (7th Cir. 200$). L ; 1 ' - ; \ l V ; -

• "I mean, but can I call one now? lhat's what I'm say-
; mg." ilhited States v. Wysinger, 6$3 F.3d 784,795-96 (7th 
‘ Cir ioi2) ' ' £■■_> •i. •-z 'u t- ... /■

•’ "C^h you rati ihy^attomey?"^Uniiied StdM% Hiintef,
'708938,943^ C& 2013); - '' ■'111 ';iJ

By' the logic of Justice Pr6'SSe^S4ead opinion for the Wisconsin 
Supreme Court, any of these questions could be construed aS 
an, inquiry iptp;the process ofqb(ainingcounsel ratherthan a 
demand to have counsel, hut people often phrase requests as 
questions, perhaps to be polite: or because they are not confi­
dent of their rights, not because they need infqrmation.vSinee. 
the majority does not, rely on this artificial distinction, ! turn 
to the two, mistaken grounds fors decision-that, the majority 
embraces.

■ . . ■ 'r t ■■ \r .

II. Unconstitutional Use of Post-Invocation Answers

The Wisconsin Supreme Court's reliance on Subdiaz- 
Osorio's post-invocation answers to inject ambiguity into his 
request was as clear a departure from U.S. Supreme Court 
precedent as we are likely to see. "Using an accused's subse­
quent responses to cast doubt on-the adequacy of the initial 
request" is "intolerable.". Smifh v. Illinois, 469 U.S. 91, 98-99 
(1984). Yet the majority decides to tolerate the intolerable. The

ft
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majority .acknowledges the state .court's dear departure from 
controlling law, ante at 21-22, but tries to downplay it) assert­
ing that this "intolerable" rationale merely buttressed; a con­
clusion the state court had already made on other grounds.

I cannot agree: True, the Wisconsin Supreme Court stated 
its, ultimate conclusion up fropt> without.relying, on ;p.ost-in- 
ypeation answers. See 849 N.W.2dt-at 773,1 86. -But;.the key 
(analysis came in a,single sentence,in.-tire next paragraph: "It 

Swas reasonable for jQfficer ,T©rte,s;to, assume Subdiaz40sQrip 
y/as asking about how heicpidd;get;an :attome3ofor his, extra­
dition hearing, especially since Subdiaz-Osorio continued to an­
swer questions and. remained coopei'.ative for the rest of the inter- 
view." Id' f 87 (emphasis added). The second clause flatly vi­
olates Smith, and the state court rbfied on it—"especially." .r• . .*

Where the state court provides a .reasoned opinion, ou r job 
is to examine the reasons the court gave. We need notitry to 
imagine permissible ways to uphold the judgment.. See Wilson 
v. Sellers, 138 S. Gt. 1188,1192 (2018);.We must-"respect what 
the state court actually did" rather than substitute "the federal
court's thought as to more supportive reasoning." I<k at 1197. 
The State jcpurt explained why it found Subdiaz-Osorio's in­
vocation ambiguous. Its reason flatly contravened Supreme 
Court precedent. We should take the Wisconsin justices at 
their word.

r \ i • • \ j

III. Ambigiious Scope of the Invocation 1

The other reason the Wisconsin Supreme Court gave was 
supposed ambiguity as to. the scope,.'&s opposed to the exist­
ence, pf Subdiaz-Osorio's invocation ,pf the right to counsel. 
Did he.desire counsel for the,interrogation he was then un­
dergoing, or for an extradition hearing to take place at some
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unknown future time? Both the majority and the Wisconsin
I ' Pi 1 . ' < ■'* J , •>. rj{

Supreme Court assume without argument that ambiguity as 
to scop'e falls within the ambit of Davis v. United States' which 
held that "the,suspect must.unambiguously request, counsel" 
in order to enjoy the prbtectibn bf Edwards. 512 U.S. 452,459 
(1994); Befe. ante at 17< 849 NiW^d&t 772’^ 84-85/ But Davis 
concerned ambiguity as'tti whether the Stispect wa&mvbking 
the Fifth Amendment right at' dll/for 'any ptifjJosb. THesus- 
pectiin Dartsistaledy "maybe !- should 'talk to a lawyer;'* 512 
UlS.Ut455: The SUpreme-CmM heldthat this' was’riot d deaf 
-"expresSidrf of - a?‘defcire - fo'f Sthe ‘afssistkiCe' of a& aftofney «Id. 
•at'459r:»i5vuHv. v : :-.o.• • oVv..h:-v y-•. p:

v ;T;'-iL'p y' i v.si'i'VHVtpin • •r-wv V ^.whYc-aIn mis case, ,by contrast, mere was a, clear myocation for -••• 'OJcd •••!:• inr.'ei. arii .{osH-" , .&■ , v -•?some purpose.. Based solely on the word here m Subdiaz- _ h ;.r, ,r:k •'"Osono s request, however, the state court and majority find
die request'was aMbigtiduslrisCdpe. (We albagre'e that,^with­
out "here,"-the question?'TibW; caii I do td get an* attorney be­
cause I don't have enough to afford one" would be sufficient 
to requirO^at interrogatibh^to'p?) In &udh cases, the Supreme 
Courtholds; courts must cdhsthie th4 ambiguous scope iri: the 
suspect's favof. The state court unreasonably departeddrom 
three Supreme Court rulings that set forth this rule: Jackson, 
Barrett, and Minnick. -

I begin with Connecticut v. Barrett, 479 U.S. 523 (1987), a 
case that the majority brushes aside too quickly. See ante at 
19. Suspect Barrett had unambiguously invoked, the right to 
counsel but had limited the scope of his invocation to written 
statements. In particular,' Barrett said that "he would not give 
a written statement unless -his atiomey was present but had 
'no problem' talking about the inddent." 479:UiS. at 525. The 
police toed this line. They continued questioning him Only

pyf- ^ x9
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orally, eliciting a confession. On direct appeal from the Con­
necticut state courts, the Supreme Court found no violation of 
the Edwards rule given , the "ordinary meaning of [Barrett's] 
statement." Id. at 536.

, :~.y :>■ >.i.' )
;.In so holding, however,.the Court reinforced^he fule that 

governs Subdiaz-Osorio's case: ;the,scope of, anf invocation of 
the right to counsel must be construed broadly. The Court en­
dorsed the/'settled .approach to questions of waiver [that] re­
quires us to give a broad,' rather'than a narrow, interpretation 
to a defendant's. request for counsel." Id. at 529 (alteration in 
original), 625,633 (1986)!
Granted, such' interpretation "is drily required where the de- t • \:i ......iu iti-do-. 1-' iv* ‘<f;> •; .wfendants words, understood as ordinary people .would un-
derstarkh them, axe ambiguous.' fd.Finding no ambiguity as 
to the limited scope of Barrett's invocation, the Court ruled 
against him. But if Barrett had beeri less clearithat he was will­
ing to give oral statements, the Court's reasoning would have 
reqiured excluding the confession.. Applied to this case, be; 
cause even the state court and majority agree it was at least 
ambiguous whether Stibdiaz-Osorio limited the scope of his 
invocation fd a ‘future extradition hearing, the interrogation 
should >have- stopped.

Barrett's operative language derived from Jackson, 475 U.S. 
at 625, decided a year earlier. The’primary lidding of Jackson 
dealt with the effect of a request for counsel at arraignment 
on later custodial interrogations. That holding was"overruled 
in Ktontejo v. Louisiana, 556 U.S. 778 (2009), and is not relevant 
here. But Jackson's separate discussion of the scope of waivers 
of constitutional rights remains good law: "Doubts must be

\.r :

resolved in favor of protecting the constitutional claim." 475 
U.S. at 633. As a result, courts must "give a broad, rather than
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a narrow, interpretation to a defendant's request for counsel" 
and "presume that the defendant requests the lawyer's ser­
vices at every critical stage of the prosecution." Id. (emphasis 
added). Once there is an unequivocal invocation of the right 
to counsel for at least some purpose, in other words, Dams no 
longer applies/ Ambiguity as to the invocation's scope is con­
strued in favor of the suspect. Neither Davis nor Mdntejd ad­
dressed; let klone overruled, this aspect of Jackson.

The state court also unreasonably applied the Court's rul­
ing in h/Lihnickv. Mississippi,’^ U.S. 1*46 (1990). In that case, 
the suspect unambiguously invoked his nght to counsel dur- 
mg an mterrogation when he said, Comle back Monday

\ ^\. *i • r • i v i t f f rr i ‘ i ,v ' t
when ,1 have a lawyer." If. at l48^-49. He was then allowed to

/ t ( ' ' '' 1 • ' - .*•; ‘‘ •«' '..,1 f»fr r- ?■■■-. - •' ,1*

consult with an appointed, attorney, but on Monday police of-
t. jnrrr'f ;■ . i v;,; , ,ncers returned and interrogated him without the lawyer pre-
sent, eUciting mcrirninating statements. Id. at 149. The Missis­
sippi Supreme Court reasoned that, since counsel had been 
made available in the interim, 'Edwards did not exclude the 
statements. See 55i Sb.2d 77,83 (Miss. 1988).

The U.S. Supreme Court reversed based on the "clear and 
unequivocal" command of, Edwards: "when counsel is re­
quested, interrogation must cease, and officials; may not rei­
nitiate interrogation without counsel present, whether or not 
the accused has consulted with his attorney." 498 U.S. at 153- 
54. A clear invocation of the right to counsel should halt inter­
rogation, period. State officials may not weigh whether the 
suspect desires counsel moment by moment because that 
would create "a regime in which Edwards' protection could 
pass in and out of existence multiple times prior to. .arraign­
ment." Id. at 154. The state court's judgment that Subdiaz-
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Osorio might have wanted a lawyer only for his extradition 
authorizes just such a regime.

If the federal courts allow evasion of Edwards here, we will 
invite police interrogators to evade controlling federal consti­
tutional law by parsing requests for counsel for arguable am? 
biguities and then going forward with interrogations anyway. 
That remains—for now—a high-risk tactic, but the potential 
for abuse is plain. We can safely assume that custodial inter- 
rogations often involve discussions of upcoming proceed- 
mgs—arraignments, bail hearings, plea bargaining sessions, 
and more. Neither Edwards nor Davis nor any other Supreme 
Court decision has required suspects to exclude these possi­
bilities by specifying when and where they desire counsel. Cf. 
Smith, 469 U.S. at 97 ("Uh, yeah, I'd like to do that" was un­
ambiguous invocation of right to counsel). Lnstea.d, ixnder Bar- 
reft, Smith, andMinnick, interrogators, state courts, and'lower 
federal courts must presume a request is broad absent unam­
biguous evidence to the contrary. When Subdiaz-Osorio re­
quested counsel "here," the officers were obliged to halt their 
interrogation. They could have asked Subdiaz-Osorio to clar­
ify whether he wanted counsel for the interrogation or for the 
future extradition proceedings. Under Barrett, Smith, and 
Minnick, however, they could not silently interpret the argua­
ble ambiguity in favor of going forward.

IV. Harmless Error? ■ ,,

On appeal, the state argues in the alternative that the Fifth
_. * •Amendment violation was harmless. The state forfeited this

argument by failing to present it to the district court. As we 
explained in Rhodes v. Dittmann, 903 F.3d 646 (7th Cir. 2018), 
states "can waive or forfeit the harmless error issue," even if
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they, raised it in state court. See id. at 663-64. "It is not the 
court's job to search the record—without any help from the 
parties—to determine that the errors we find are prejudicial." 
Id. at 664; see also Sanders v. Cotton, 398 F.3d 572, 582 (7th Cir. 
2005); United States v< GiovaHHetti, 928 F.2ti'225, 226 (7th Cir. 
1991)v The state's Submissions to the'district court ’did-not 
even hint at Harmless ertdr.2 '; -• n;> f; r' ‘ ■

■;

This court exercises'its discretion to overlook a state's fail,-
ure to argue harmless error only if "the harmlessness of the 

v , Jr ijjf 1 jv’! 1error or errors found is certain/ such that a reversal would
lead to ^futile proceedings ip the district court/ Sanders, 398
'■ ' •rj\ r }/■, T ' jf '. s T ■' ■' 1 '.fit < ' .l ,•>'>. i.

F.3d at 582, or in the state courts for that matter.. On habeas 
review, ah error is not'Harmless if it "had substantial and in- 
jurioiis effect or influence, on the state court proceedings. 
Brecti v. AbraHamsonJ^>07 v.SI Al9, 6371(1993). "[Wlhen a Ha- 
beas court is m grave doubt as to the harmlessness of an error 
that affects substantial rights,' if should grant relief." O'Neal v. 
McAninch, 5T3 u’s. 432,445 (1995). "

rJ

Under the "grave doubt" standard, it is not at all certain 
that admitting Subdiaz-Osorio'fr statements was harmless. As 
the majority notes, there was significant evidence that Ojedas 
Rodriguez, not Subdiaz-Osorig, was the initial aggressor. See 
ante at 3. After invoking,his right to counsel, SubdiazMDsorio 
gave contradictory statements, to the police concerning who 
first took out a knife. Id. at 3 n.2. The admission of these in­
consistent statements in violation of Edwards undermined 
Subdiaz-Osorio's ability to raise self-defense at trial and likely 
encouraged him to plead guilty.

. '.A

2 The majority does not reach the issue., Ante at 16 n.5.,

A 33
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Accordingly, I respectfully dissent. I would reverse and 
grant a writ of habeas corpus. _ _
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May 28, 2020

Before

DAVID F. HAMILTON, Circuit Judge

MICHAEL Y. SCUDDER, Circuit Judge

AMY J. ST. EVE, Circuit Judge

No. 18-1061

NICOLAS SUBDIAZ-OSORIO,
Peti tioner-Appel lant, Appeal from the United States District 

Court for the Eastern District of 
Wisconsin.

v.

ROBERT HUMPHREYS,
Respondent-Appellee. No. 14-cv-1227

Pamela Pepper, 
Chief Judge.

ORDER

On February 24, 2020, the petitioner-appellant filed a petition for rehearing and 
rehearing en banc, and on May 12, 2020, the respondent-appellee filed an answer to the 
petition. No judge in regular active service has requested a vote on the petition for 
rehearing en banc, and a majority of the judges on the panel have voted to deny 
rehearing; Judge Hamilton voted to grant panel rehearing. The petition is therefore 
DENIED.


