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IN THE

SUPREME COURT OF THE UNITED STATES

- ,? . .
A[Laalgs_mlo&uﬁm@» PETITIONER

(Your Name)

V8.

Mz__ — RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certiorari
without prepayment of costs and to proceed in forma pauperis.

Please check the appropriate boxes:

Petitioner has previously been granted leave to proceed in forma pauperis in
the Tollowing court(s):

[ Petitioner has not previously been granted leave to proceed in forma
pauperis in any other court.

ﬂPetitioner’s affidavit or declaration in support of this motion is attached hereto.

[} Petitioner’s affidavit or declaration is mot attached because the court below
appointed counsel in the current proceeding, and:

(] The appointment was made under the following provision of law:
, or

[Ja copy of the order of appointment is appended.




AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

s / .
I, wm am the petitioner in the above-entitled case. In support of

my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay

the costs of this case or to give security therefor; and I believe I am entitled to redress.

- 1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross

amounts, that is, amounts before any deductions for taxes or otherwise.

Income source

Average monthly amount during

Amount expected

thg past 12 months next month

You Spouse You Spouse
Employment s O s O g O s O
Self-employment $ ‘ $_ $ $
Income from real property $ \ $ $ $_ |\
(such as rental income) \
Interest and dividends $ $ $ $
Gifts $___ 1 $ $ $
Alimony $ $ $ $
Child Support $ \ $ $ $ \
Retirement (such as social $ \ $ 3 \ $ \
security, pensions,
annuities, insurance)
Disability (such as social $ $ $ $ :
security, insurance payments)
Unemployment payments $ $ $ $
Public-assistance $ $ $ $
(such as welfare)
Other (specify): o $ $ $ $

Total monthly income: $ $ $ $
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2. List your employment history for the past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.) '

Employer Address Dates of Gross monthly pay
Employment
/A $
$
$

3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
Employment
N/# s
$
$

4. How much cash do you and your spouse have? §
Below, state any money you or your spouse have in bank accounts or in any other financial
institution.

Type of accowh (e.g., checking or savings) Amount you have Amount your spouse has
A

$ $
$ S

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings.

0 Home [ Other real estate
Value A]/ A Value l\l/ (4]

[0 Motor Vehicle #1 , [ Motor Vehicle #2
Year, make & model ___- M,/ A Year, make & model /U/ @
Value IU/ A Value ___A\J f A

[1 Other assets

Description /1/ / ﬂ
Value __Af / /21




T

6. State every person, business, or organization owing you or your spouse money, and the
amount owed.

Person owing you or Amount owed to you Amount owed to your spouse
your spouse money A '
N/A $ $

~ 7. State the persons who rely on you or your spouse for support. For minor children, list initials

instead of names (e.g. “J.S.” instead of “John Smith”).
Name Relationship Age

N/A

8. Estimate the average monthly expenses of you and your family. Show separately the amounts
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or
annually to show the monthly rate.

You Your spouse

Rent or home-mortgage payment O
(include lot rented for mobile home) $ O $

Are real estate taxes included? [ Yes -d&No

Is property insurance included? [ Yes 0
Utilities (electricity, heating fuel, o)
water, sewer, and telephone) $ O $
Home maintenance (repairs and upkeep) $ / $ /
Food $ $
Clothing $ $
Laundry and dry-cleaning $ $
Medical and dental expenses ' $ $




Transpbrtation (not including motor vehicle payments)

Recreation, entertainment, newspapers, magazines, ete.

Insurance (not deducted from wages or included in mortgage payments)

Homeowner’s or renter’s
Life
Health

Motor Vehicle

Other: __ N ,/ /3

(specify): /\/,/ ﬁ

Installment payments

. Motor Vehicle
Credit card(s)
Department store(s)

Other: /\[/ / 14

Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession,
or farm (attach detailed statement)

 Other (specify): A/,/ ﬂ-

Total monthly expenses:

Y6u

Your spouse

Taxes (not deducted from wages or included in mortgage payments)

s O s O
| )
s O s
$ 0 $ O
$ | $ |
$ $

$ $

$ $

$ o $_ O
$ D $ O
$ $

$ $

$ $ g
$ $

$ $

$ $

$. 3 $ J




9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

[ Yes ﬁNo If yes, describe on an attached sheet.

10. Have you paid - or will you be paying — an attorney any money fqr services in connection
with this case, including the completion of this form? [J Yes No

If yes, how much? f\! / ﬁ

If yes, state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this
form?

O Yes ﬁ No
If yes, how much? M / ﬂ

If yes, state the person’s name, address, and telephone number:

N/A

12. Provide any other information that will help explain why you cannot pay the costs of this case.

W

I declare under penalty of perjury that the foregoing is true and correct.

Executed on: _' , 20

( > . -
) o)

(Signature)
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THE UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

- PETITION FOR WRIT OF CERTIORARI
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QUESTIONS PRESENTED

1) DOES A DEFENDANT’S PRE-INTERROGATION RESPONSE (SPOKEN IN
SPANISH), “HOW CAN I DO TO GET AN ATTORNEY HERE BECAUSE I DON’T HAVE
ENOUGH TO AFFORD FOR ONE,” EQUATE AS A UNEQUIVOCALLY INVOCATION OF

HIS SIXTH AMENDMENT RIGHT TO OBTAIN COUNSEL?

2) DID THE WISCONSIN’S SUPREME COURT APPLICATION OF THE
STANDARD FOR REVIEW ANNOUNCED BY THE UNITED STATES SUPREME COURT
IN Edwards v. Arizona, 451 U.S. 477 (1981), UNREASONABLY DETERMINE THAT THE

DEFENDANT DID NOT INVOKE HIS RIGHT TO COUNSEL?

i
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

\[7&.For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix __’4_ to
the petition and is

[ ] reported at ﬂ\/og,/ff-C\h j22.2 : or,

[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at ) OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

\pﬂé‘or cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix <A~ to the petition and is
eported at __.: vor, ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ 1 reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

>ﬂ<Eor cases from state courts:
The date on which the highest state court decided my case was M/ 4

A copy of that decision appears at Appendix A& .

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

n extension of time to file the petition for a writ of certiorari was granted

to and 1nclud1ng;_uL£,_&Q&_\_ (date) on (date) in

Application No. &_A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



STATEMENT OF THE CASE

The facts of this case, in pertinent parts, have been taken from the record established

“within the Wisconsin Supreme Court’s opinion. See Appendix A. '

In February of 2009 Nicolas Subdiaz-QOsorio (Subdiaz) lived at a trailer park in Kenosha,
Wisconsin with his brother Maroc Antonio Ojeda-Rodriguez (Ojeda). Id. at 6. Two other men,
Liborio DeLasz-Maﬂiﬁez (Liborio) and Damien DeLaCruz-Martinez (Damien), lived \;vith the
brothers. Id.

There was an ongéing feud between Subdiaz and Qjeda because of their employer’s
decision to terminate Ojeda while permitting Subdiaz to retain employment. Id. The
accumulation of bad blood between the brothers overfiowed during the late hours of February 7,
2009, while Subdiaz and Lanita Mintz (Lanita) danced and drank beers, Ojeda attempted to
forcefully entered Subdiaz’s bedroom. Id. at 6-7. Ojeda, a former boxer, overpowered Subdiaz’s
strenuous efforts to prevent him from entering the bedroom. Id.

" An argument ensued upon Qjeda’s entrance into the bedroom, in which concluded with
Subdiaz being punched in the face by Ojeda. Id. at 7. Subdiaz fell into his dresser, and then got
up to retrieve two knives from his closet. Id. Lanita’s testimony described how Subdiaz stabbed
Ojeda in the chest following Ojeda saying an aggressive comment in Spanish and repeatedly
pounding his chest. Id. Being stabbed further infuriated Ojeda, as he proceeded to pound on his
chest, Subdiaz swung one of the knives in an arching downward motion that made contact with
the area under Ojeda’s left eye. Id. Subdiaz repeatedly punched and kicked Ojeda until Lanita

was able to push him out of the room. Id. at 7-8.



Lanita further testified that Liborio and either Damien or Subdiaz carried Ojeda to his
bedroom. Id. at 8. Thrbughout the entire process of transporting Ojeda to his bedroom, Lanita
recalled him to be conscious. Jd. Lanita knew Ojeda’s injuries were serious, but never concluded
that the severity of his injuries could have possibly been life-threatening. Id. Lanita left the

brothers’ trailer and arrived at her residence at approximately 1:05 am on February 8, 2009. Id.

Subdiaz called his girlfriend, Estella Carreno-Lugo (Estella), to provide assistance with 7

cleaning and applying bandages t'OFOjeda’s wounds. Id On the morning of February 8, 2009,
Liborio found Ojeda dead. Id. The medical examiner noted that there was a fatal stab wound
under Ojedg’s left eye and two stab wounds on his left shoulder. Id. at 9.

Estella later inforfned the police that Subdiaz had borrowed her vehicle, and believed he
might be en route to his family’s home in Mexico. Id. at 10. Kenosha County law enforcement
officials’ reliance of GPS tracking léad to the discovery of Subdiaz’s cellular phone being
located in Arkansas. Id. at 15. On February 8, 2009, Subdiaz was taken into custody by the

police in Luxora, Arkansas. Id.

Kenosha County detectives Pablo Torres (Torres) and David May (May) traveled to

Arkansas on February 9, 2009, to interrogate Subdiaz. Id. Prior to being questioned, Subdiaz
informed the detectives of his limited ability to comprehend of the English language, and
requested the inteﬁiew to be conducted in Spanish, Torres acted as a translator. Id. at i 6. The
officers properly advised Subdiaz of his constitutional rights to remain silent and to have counsel
present. Id.

During the initial stages of the interview with the officers, Subdiaz sought information to

ascertain whether or not Torres and May would be responsible for his transportation back to



Kenosha. Id. While explaining to Subdiaz that the purpose of their official duties did not include
prisoner transportation, Torres explained the extradition process:
“We aren’t going to take you back to Kenosha. What happens is that you have to
appear in front of a judge .... And after you appear in front of a judge here in
Arkansas then they will find out if there is enough reason to send you back to
Kenosha, ... but we are not going to do that right now. We are not going to know
that right now ....
Id. at 16-17.
Proceeding Torres’ explanation of the extradition process, the -following exchange

occurred between Subdiaz and Torres:

Subdiaz: “How can I do to get an attorney here because I don’t have enough to
afford for one.” '

Torres: “If you need an attorney ... by the time you’re going to appear in the court,
the state of Arkansas will get an attorney for you ....” '

I atl17.

With the exception of Subdiaz stating that he had to disarm Ojeda of the knife that he
alleged Ojeda had actually brought with him to the confrontation, his confession gave an almost
identical account of Lanita’s version of the events that ultimately to Ojeda’s fatal wounds. Id.

The Wisconsin Supreme Court interpretation of Subdiaz’s comments—request for
counsel—concluded his remarks to be an ambiguous invocation of a request to obtain the
assistance of counsel. “It was reasonable for officer Torres to assume Subdiaz-Osorio waé asking
about how he could get an attorney for his extradition hearing, especially since Subdiaz-Osorio
continued to answer questions and remained éooperative for the rest of the interview, Subdiaz-
Osorio signed a waiver of rights form...” Id. at 52.

The Seventh Circuit determined Subdiaz’s request for counsel to be riddle with the type

~ of ambiguities that could have been reasonably construed by Torres as an indication to continue



.‘\L

“the interrogation. “The law requires a clear expression of a present desire for an attorney, and no
matter the breadth given, Subdiaz-Osorio’s statement failed to meet the requisite level of -
clarity,” Subdiaz-Osorio v. Humphreys, 947 F.3d 434, 446 (7 Cir. 2020); however, the Seventh
Circuit went on to second-guéss its position in relation to the validity of whether or not Subdiaz’s
statement was a.n unequivocal request for counsel. “Reasonable minds may disagree over the

- correct interpretation of Subdiaz-Osorio’s statement, and it may be susceptible to different

reasonable interpretations.” Id.

REASONS FOR GRANTING THE PETITION

L
THE LOWER COURTS INTERPRETATION OF SUBDIAZ’S
INVOCATION OF HIS RIGHT TO COUNSEL IS AN

UNREASONABLE APPLICATION OF CLEARLY
ESTABLISHED FEDERAL LAW

When notification was given of the constitutional right_ to consult with counsel, Subdiaz
unequivocally instructed Torres to “get an attorney here,” nevertheless, the courts of review
denial to grant habeas relief under 28 U.S.C. § 2254(d) further the perpetuatidn of an
unreasonable application of clearly established Federal Law as has been set forth by the United

States Supreme Court (the Court).

a. APPLICABLE STANDARD OF FEDERAL REVIEW



“An application for a writ of habeas corpus on behalf of a person in custody pursuant to
the judgment of a State court shall not be granted with respect to any claim that was adjqdicated
on the merits in State court proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal Law, as determined by thé Supreme

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the

facts in light of the evidence presented in the State court proceeding.”

See 28 § 2254 (d).

b. THE STATE SUPREME COURT APPLIED AN UNREASONABLE
APPLICATION OF FEDERAL LAW TO A BLATANTLY
OBVIOUS INVOCATION OF A DEFENDANT’S
REQUEST TO CONSULT WITH COUNSEL

The Fifth Amendment protects individuals from self-incrimination. U.S. Const. amend.
V. Before conducting a custodial interrogation, law enforcement officers must inform suspects of
their constitutional right to remain silent and to have counsel present. Miranda v. Arizona, 384
U.S. 436, 444 (1966).

“Prior to any questioning, the person must be warned that he has a right to remain silent,
that any statement he does make may be used as evidence against him, and that he has a right to
the presence of an attorney, either retained or appointed. The defendant may waive effectuation
of these rights, provided the waiver is made voluntarily, knowingly and intelligently. If,

however, he indicates in any manner and at any stage of the process that he wishes to consult

with an attorney before speaking there can be no questioning.” Id.



“Innovation of the Miranda right to counsel requires, at a minimum, some statement that
can reasonably be construed to be an expression of a desire for the assistance of an attorﬁey.”
Davis v. United States, 512 U.S. 452, 459 (1994). “[W]hen an accused has invoked his right to
have counsel present during custodial interrogation, a valid waiver of that right cannot be
established by showing only that he responded to further police-initiated custodial interrogation
even if he has been advised of his rights.” Edwards v. Arizona, 451 U.S. 477, 484 (1981).

The circumvention of Subdiaz’s unambiguous fequést for counsel has been rationalized,
by the Wisconsin’s supreme court unreasonable g:onclusion, as a permissible strategic maneuver
that grants law enforcement officers the authorization to continue questioning a suspect who has
invoke his right to counsel; and, the permissibility of this tactic is predicated on the. law
enforcement éfﬁcer’s aptitude to persuade the suspect to “sign{] a waiver of rights form” post-
invocation of his right to counsel. There is no doubt that the state court’s determination has
significantly shifted the spectrum fo evaluate the constitutionality of a defendant’s request for
counsel. |

The state court’s application of Federal L.aw has performed an analysis that the Court has
explicitly declared to be an infringement upon the constitutional rights of a defendant, “[w]hen
using an accused’s subsequent responses to cast doubt on the adequacy of the initial request” for
counsel is an “intolerable” assessment. Smith v. Illinois, 469 U.S. 91, 98-99 (1984). The state
court had a compulsory obligation to “give a broad, rather than a narrow, interpretation to
[Subdiaz’s] request for counsel” and should have “presume that [his] requests the lawyer’s
services at every critical stage of the prosecution. Michigan . Jackson, 475 U.S. 625, 633

(1986).



i

‘._/

Subdiaz’s constitutional right to consult with counsel during a “critical stage [] of the
criminal proceedings” cannot be surmounted by a law enforcement officer’s refusal to

acknowledge his request to counsel. Montejo v. Louisiana, 556 U.S. 778, 786 (2009).

CONCLUSION

Under the deferential standard of the Antiterrorism and Effective Death Penalty Act of
1996, the state court’s, as well as the Seventh Circuit’s, adjudication of Subdiaz’s invocation of
his right to counsel is an unreasonable application of established Federal Law; therefore, for the

foregoing reasons, the Court must grant review of his writ of certiorari.
Dated this 13" day of August, 2021.

Respectfully Submitted By,

/\Lgo\oa Sd O

Nicolas Subdiaz-Osorio

Nicolas Subdiaz-Osorio 560662
Kettle Moraine Corr. Inst.

Post Office Box 282

Plymouth, WI. 53073
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In the

United States Court of Apypeals
. For the Seuenth Cireuit

No. 18-1061
NICOLAS SUBDIAZ-OSORIO,
Petitioner-Appellant,
v.
ROBERT HUMPHREYS,
Respondent-Appellee.

Appeal from the United States District Court
for the Eastern District of Wisconsin.
No. 14-cv-1227 — Pamela Pepper, Chief Judge.

ARGUED NOVEMBER 7, 2019 — DECIDED JANUARY 9, 2020

Before HAMILTON, SCUDDER, and ST. EVE, Circuit Judges.

ST. EVE, Circuit Judge. Nicolas Subdiaz-Osorio stabbed his
brother to death during a drunken fight. He attempted to flee
the country but was stopped in Arkansas while driving to
Mexico. Officers interrogated Subdiaz-Osorio in Arkansas
and during the interview, after discussing the extradition pro-
cess, Subdiaz-Osorio asked in Spanish, “How can I do to get
an attorney here because I don’t have enough to afford for

pee - L



Case: 181061 Document: 52 ‘Filed: 01/09/2020°  Pages: 34

2  No.'18:1061

one?” The state courts were tasked with decrphermg what

”here meant - h Toae o ataln i

The state argued that the questlon referred to the extradl-
t10n hearmg “hefe” in Arkansas, Subdlaz—Osono argued this
was an unequlvocal mvocatlon of hrs nght to the presence of
counsel “hére” in the mterrogauon room. The state trial court
found, and the Wisconsin Supreme Courf afﬁrmed that Sib-
diaz-Qsorio did-not uneqmvocarly mvoke h1s Fifth Amend-
ment nght to counsel T STERT LT S e

: 0:.;",’

The only 1ssue in th1s habeas corpus appeal is whether that
fmdmg was contrary to or based on ' unreasonable apphca—
tion of established. Supreme Ct ecedent. See 28 US.C.
§ 2254(d) Our rev1ew is defer;entral aridibecause the Wlscon-
sin Supreme Court s fmdm asonable, We afﬁrm the
district court’s demal of Su\ dlaz-O i0’s pet1t1on for writ of
habeas corpus e e e e '

o ) )
LS saet il LS S PR

L Background )

. The relevant facts in-this case;are largely undlsputed 1 The
details of the underlying murder.and :Subdiaz-Osorio’s at-
tempted flight.do not bear on the issue before us, but we first
recount those facts necessary to’ provide context. We: then re-
view the interrogation and the state cotrt proceedmgs, which
are the focus of this appeal Che g

s H . A e N -
LG L el S T N

1 The facts are taken from the Wisconsih Supreme Court’s lead opin-
ion. See:State v: Subdinz-Osorfo;:2014:W1.87, 849 N.W.2d 748 (Wis. July 24,
2014), The- Wisconsin Supreme Court's findings are “presumed to be cor-
rect”.and:Subdiaz-Osorio has not attempted to rebubthat presumption;
See28U.S.C.§2254(e)(1). = - v 2. o 00 L - :

Aee- RA



No, 18-1061 3

A The stabblng .

Nlcolas Subdlaz Osono hved w1th hlS brother, Marcos
Antonio O;eda-Rodnguez in a traller in Kenosha, Wlsconsm
The brothers also worked for the same employer and a few
weeks before the mc1dent the1r employer laid off O]eda-Ro-

g ¥y 203

arguments between the brothers :

,dnguez but retamed Subdlaz-Osono ThlS caused tensmn and

JThe’ tensaon came; to a head on the mght of February

2009, and carried over into the early morning hours of Febru-
ary 8 8. Late in the evemng on February 7, Subdlaz-Osono was
1n hlS bedroom W1th a fnend and co—worker, [,amta\Mlntz At
some pplnt O]eda-Rodn ez Who Was elther hon{e or came
home, trled to force h} w ay]mto 5 bdlaz-Osono s room Sub-
d1az Osono tned to kee)p h_ls brother out but O]eda-Rodn-
guez a(fjormer boxé‘r“ \ m,a”whe;awer and stronger than,Sub-
diaz-Osorio and was able to overpower Subdlaz Osono and

H

force his way into the bedroom. L=

When O]eda-Rodr‘iguez entered, he and Subdiaz-Osorio
began ‘argiiing in"Spanish. Mittz speakslittle Spa'nishiand
could not undetstarid what the brothers were saying, biit she
could tell’both had ‘beén driiiking. Things escalatéd qiickly.
The verbal argument Tasted less than two rhiniites atid énded
with Ojéda‘Rodrigue# punctiing' Subdiaz-Osorio in the face.
The punch knocked Subdiaz-Osorio back into his dresser and
to the ground. Subdiaz-Osorio got up and retrieved two
knives from his closet? Ojeda-Rodriguez said something

. 2 Subdiaz-Osorio did peint out that thete was-some conflicting testi-
mony in the trial court regarding the knives. Subdiaz-Osorio initially told
investigators that Ojeda?Rodri:guez brought a knife into the bedroom with
him and that Subdiaz-Osorio disarmed him. Subdiaz-Osorio later told

Case: 18-1061 _Dq_cument_l: 52 Filed: 01/09/2020 .. Pages: 34

peY- 03
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4 | | No. 18-1061
' ; 5
aggresswe in Spamsh to his brother, who was now armed
with a kmfe in each hand, and pounded his chest. So, Subdxaz-
Osotio stabbed him in the chest. O]eda-Rodnguez was un-
fazed, perhaps fueled by a combination of alcohol and adren-
aline, and continued to pound his chest. Subdiaz-Osotié then
stabbed ‘his brother in.the, face, just under the left eye. The
knife blade pierced Ojeda-Rodriguez’s left eye socket and en-
tered the right hemisphere of his brain..Qjeda-Redriguez fell
hack into, the,wall-and. Subdiaz-Qsorio.-began kicking  and
punching -him inthe face, 1oubdiaz-Osoric eventually stopped
beanng his brother.and:left the.room.. .. . ;35 ~ 77 - -

“"The bibthers'- rOOmmateé”‘came "thé shoftly Ehereaftex,
saw Ojeda-Rodrigiiez, and Helpéd <aitry Himto his own'bed!
Mmiz then left but she remembéréd {hat O]eda-Rodnguez
orie thought O]eda-Rodnguez s mjunes were hfe—threatemng
Ohe roommate, though, did'stiggest ¢diling'the police =Suls-
diaz-Osorio refused because)-as a@'shock to no orie, he'did not
want to be arrested, Instead Subdiaz-Osorio called his. girl-
of O]eda-Rodng:uez She d1d and then they both left and went :
to, her home. Despite; the girlfriend’s best efforts, the room-
mates found Ojeda-Rodriguez dead the next mogning: At 9:27
a.m. .on February 8, 2009, the roommates reported the stab-
bing to the Kenosha Safety Building. . ‘

Police officers and friedical pers sonnel arrived and’ fourid
Ojeda-Rodriguez’s body beatéri and battered and with'several
stab wounds. They confirmed he was dead. The medical

-

1

’ 'va'eést'igator's;that' Ojeda-Rod}iguei ‘never had a khiife. This inconsistency
is immaterial to our discussion.
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examiner determined that the fatal stab occurred when Sub-
d1az Osono stabbed O]eda-Rodnguez under h1s left eye,
causmg the blade to penetrate O]eda-Rodrlguez s bram three
to four’ mches ' A

e r ‘. - B . .{'; 193 e

B. The search for Subdla; bsono

© Detéctives- quchly began ‘their® mvestigatlon and'several
Spanish-speaking' bfficers interviewed the foommates afid
Subdiaz-Osbrio’s glrlfnend ‘Thee girlfriend told officéts that
she lef Subdiaz-Osorio Borrow Her car'and” gave themm the 1it
cefiSe plate’nimiber-dlorlg with 'Subdiaz-Osoriv’s cell phirié
number. The officers alséTedrried that Stibdiaz-Osério:was it
the country illegally and-had, family in Mexico. They surmised
that Subdiaz-Osorio had, fled and was driving to.Mexico. The
Kengsha police put-a {temporary - want”-on Subdlaz-Osoplo
into the Crime Ir}frormatlgn Bureau, a. state system;.and Na-
t10na1 Crime: Informatmm Center a, natlo,nal system, that to-
gether notified: all law enforcement agencies in. the country
about the temporary want. for Subdiaz-Osorio.

RS RICRE

But 'becausé the' notification system'’ for the temporary
want was old technoit)gy, the Kertosha policé also wanted to
track Subdlaz-Osono § cell phone locafion and contacted the
Wlsconsm Department of Justice (WD@]) ‘THat same aftér-
noon, February 8, the WDOJfilled ouf and submitted a“Man-
datory Informatibn for! Exigent Circumstarices Requests”
form to Sprint, Subdiaz-Osorio’s céll phioneé providet. Later in
the afternoon the WDQ]J received tracking. information for
Subdiaz-Osorio from Sprint. They did not have-a warrant..

Stibdiaz-Osorio was tratked to Arkansas, driving south oh
I-55. The Kenosha police alerted Arkansas police, and around
6;11 p.m., still February 8, an, Arkansas patrol officer pqued

L oS, ¥y
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Subd1az-Osono over and took h1m mto custody The Arkan-
sas pohce d1d not mterrogate Subdlaz-Osono that evemng

C.The interrogation - . = v e oo By

Thernext morning, on February 9, Detective; David May
and Detective Gerald Kaiser, the lead detectives, and: Officer
Pablo Torres, who is fluent in Spanish, travelled to Arkansas.
Later that same day, . Detectlve May and Officer Torres inter-
viewed Subdlaz-Osono in the MlSSlSSlppl County ]a11 in Lux-
ora, Arkansas pEO L T - et

Subdlaz-Osono told the ofﬁcers that he preferred they
conduct the mterwew in Spamsh so Officer Torres conducted
the mterv1ew m Spamsh There is’ no mdlcatlon and Subdiaz-
Osono does not argue, that e1ther Subd1az-Osono or Officer

£

The_ ofﬁcers Vldeotaped the‘ mter.v1ew, portions of which
were later played at the suppréssion hearing. During that
hearing, a court interpreter contemporaneously translated the
videotaped interview from Spanish to English.? The video be-
gan with Offlcer Torres admlmstermg the Miranda warning to
Subdiaz-Osorio. After Subdlaz-Osono acknowledged that he
understood his rights, Officer Torres asked, “I would like to
ask you a few questions what you. recall what happened yes-
terday. Okay. Would you like to“answer the question that I
will ask you. Sir?” (All grammatical errors throughout appear
in the original translation.) Subdiaz-Osorio responded,

3 Importantly, there isno separate written ‘and translated ttanscript of
the interview. The only source of the verbatim conversation between Sub-
diaz-Osorio and Officer Torres in the record comes from the transcript of
the suppression hearing, where the court reporter is. transcnbmg the in-
terpreter’s realtime translation.

peP - R e
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“Depending on what type of ~ Depending on the question
nght7” Officer Torres then askéd Subdiaz-Osorio to sign a
written'Mirdnda waivér form titled “Waiver of Constitutional
Rights,” which was also written in Spanish.=- . -+ .+ % .}

: There was therian inaudible statement by Detectlve May,
followed by.this critical. dlalogue BN O S SN

' Subdiaz-Osoric: © A%’ Joll going to I widérstand "
o A T Y OVé me to Kenosha - i v

 Officer Torres ’ We aren t gomg to take you back o
_ o Kenosha What happens is that
you have to appear in front ot a'
]udge Anél after’ you, appear in "~
oo fr’ont:of a ]udge hete i 1n Arkansas"'i
S _” mt‘hen'= tl1ey will find out if there'is -
e DR ’enlough réason to send you bacKito
oo e v Kenosha, But werare not:going o
¢ -~dosthat right-how. We are not go- -
mg toknow: that nghtz now.

x(_ :"

Sudeaz-Osono How can I do to get an attorney here '
' because I don thave enough to aﬁord
for one &

Officer Torres: .. . If you need an attorney--by the-

A | time you're going to appear in the, -
« e. .- = .. court, the.state of Arkansas will - .
..., .:getanattorney for you. '

We emphas1zed the key statement by Subdiaz-Osorio. For
clarification, counsel then requested the tape be rewound so .
that the interpreter could repeat what Subdiaz-Osorio said re-
garding-an attorney. Unfortunately, the “clarification”- is not
particularly helpful here because the mterpreter somewhat

AP -7
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stumbles over 1t at least as 1t now appears m the wntten hear-
ing transcript. The mterpreter translated Subdlaz-Osorlo s
statementtwice more when the tape was rewound as foilows

”To get an attorney here because I don t have enough
:,:;to pay for one

. “And-to get an- attorney and to get an attorney of—
.. from: here because;I don’t;have. enough £0 pay, or I “
don’t have topay ST e e i s

)

' The original translation by.the courtrmterpreter, appearmg in
the. full dialogue above, is the versron that all partles, and the
courts,. used: Thus; we.will toe::; coan O

" The interview contintied aftér that For ‘about 4n hour. “The
Wlsconsm Supreme Coutt fotind tHat' Subdiaz-Osoric” was

“very cooperative throughout the interview.” Subdmz Osotio,
2014 WIB7, 928. « & .+ oo iipemeonsi ] L

D. Trial coutt proceedings--“

SudeaL-Osono filed two pretnal motlons to suppress all
statements and ev1dence that the police obtamed after his ar-
rest ‘He prifarily ralsed two"groufids. First, he argued that
the-warrantless search-of his-cell phone’s-location data-vio-
lated his Fourth Amendmenit nghts ‘Second, Subdiaz-Osorio
argued that Officer Torres failed to properly inform him of h15
Miranda rlghts The: tnal court demed both motlons :

" On the Fourth Amendment 1ssue, the court found that
“tracking a phone on a public roadway is not a violation of
the Fourth Amendment because there is'no legrtlmate expec-
tation of’ privacy on "public’ roadWays - Subdiaz-Osorio,
2014 WI 87 ‘11 33 ”Alternatrvely, the court deterrmned that

APe- RE
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there were exigent circumstances because an alleged mur-
derer was ﬂeemg and was unpredlctable " Id Lo

As to the post-arrest statements, the tnal court concluded
that Ofﬁcer Torres did not fail to properly inform Subdiaz-
Osdiio 6r horiot his Mzranda nghts becatise ”Subdlaz-Osono s
question about an attorney was not a request to 'h&vé an aftor-
ney with him -during-the’interview; rather, Subdiaz-@sorio
was asking-about how hetould obtam an attomey for the ex-
tradition hearing.” Id. :

- Stibdiaz:Osorio thén pleaded guilty to ah amendedchargs
of:'first-degree recklessihomicide by use of. alidangerous
weapon. The court accepted the: pléarand sentenced Subdiaz-
Qsorio. to twenty, years;, imprisonment, Subdiaz-Osorio ap-
pealed the conviction,and the, denial of his suppression mo-
thI'lS I e N L N LI PN T

VT T Gy

E. Appeal to the Wisconsin Court of Appeals chT

In an unpublished opinion, the Wisconsin Coiirt:of Ap-
peals.affirmed Subdiaz:Osorio’s judgment of conviction, State
o Subdzaz-Osorzo, 2013 WL App 1,,824 N.W.2d 927 (Wis. Ct.
App. Nov. 15 2012) (per curiam). The appellate .cqurt as-
sumed for the purposes of the appeal w1thout deciding, that
the ev1dence should have been suppressed and apphed a
harmless -error analys1s The court then;considered and re-
]ected Subdlaz-Osono s;two suggested poss1ble lines, of de-
fense that he rmght have pursued had the evidence been sup-
pressed The court of appeals concluded '

In addltlon to the lack of persuaswe yalue of the un- .
' suppressed ev1dence, we note that the, State’s case . ;-
. . for utter.disregard, while perhaps, not unbeatable, _
was strong, based on an eyewitness account. And

Aee-Q2
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" we also note that Subdlaz-Osono obtamed a srgmﬁ |
_ cant benefit from the reduction in charge from f1rst- '
degree mtentlonal hormc1de to reckless homrcrde '

Id ‘i[ 12, Any error was harmless and the court was satxsﬁed
beyond .a: reasonable: doubt that Subdizz:Osorio: would have
accepted the same plea deal even if the suppression motion
had been granted ", .

Subdlaz-Osono petrtloned the Wrsconsxn Supreme Court
;fOr review, which the court: granted R ;

!

E: The WlSCOhSlﬂ Supreme Court’ ’decrslon s
,:( J f'j - . ‘- ) ..

', The Wﬁconsm Supreme Cout confronted two issues, for
'rev1ew The ﬁrst mvolved ”the mcreasmgly busy ;ntersectron
between Fourth Amendment pnvacy consrderatrons and the

I
Y

,the court to ”determme whether law enforcement ofﬁcers
may contact a homicide suspect’ °F ell phone prov1der to ob-
taln the suspect scell phone locatron mformatron without frrst
_secunng a_court order based on‘ probable cause.” Subdzaz—
_Osorzo, 2014 WI 87 ‘II 2. Second mphcahng the Fifth Amend—
ment, ”whether the suspect effectlvely invoked h1s nght to
counsel during an interrogation when he asked how he could
get an attorney rather than afﬁrmatlvely requestmg the pres-
ence of counsel ”4d. ' :

. The answers to these quesuons fractured thc Cun.h . in par—
‘ticular with respect to the Fourth Amendment issue, and re-
sulted in six separate opinions. Justice Prosser authored the
lead opinion,* which affirmed the decision of the court of

: t'b‘. v AT . i

4 According to the Wisconsin Supreme Court’s Internal Opérating
Procedures, “[i}f ... the opinion originally circulated as the majority

poe - /o
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appeais. Justice Bradley and Justice Crooks concurred solely
in the mandate and each filed a separate concurrence Iustlce
Roggensack concurred solely in the mandate and filed acon-
currence that Justice Ziegler ]omed fustrce Ziegler, though
falso filed her-owncon¢urrence,; which Justice Roggensactk and
]ustlce ‘Gableman ]omed Fmally, Justice ‘Abrahamsen’ dis-

sented. PR R T TP A B

The Wisconsin Supreme Court spllled the overwhelmmg

- ‘majority :of .irtk ton: thé* Fourth::Amendment issue:" Justice

Prosser’s lead opinion, fotexample, spent-only six paragraphis
on the Fifth Amendment.jssue out of the forty-ninetotal par-
agraphs in the discussion sectlon ]ust1ce Crooks Justice

'Roggensack ‘and Justice’ Zleg’ler alI Wroté separately to ex-
press ‘concefns wlth ‘the '164d 0p1ruon $ broad pronounce-
‘ments’ regardmg ‘the Folitth Anlendment but'll agreed with

the Fifth Amendment analfysfs and said nothmg mbore O that

g

issue. "Justice Bradley s'concurrence agreed With th “dlssent

that the trial court should have- granted the motions to sup—

‘press, but she agreed with the court of appeals that the etror

was harmiless. ]ustlce Bradley’ s”toncurrence therefore fo-
cused on the harmless: error analysrs ]ustrce Abrahamson in
her dlssent was the only ]ustlce to separately addr‘ess the Flfth

"Amendment issue.

‘Because the only issue before us in thrs habeas review is
Subdiaz-Osorio’s invocation of his Fifth Amendment right to
counsel, we 11m1t our summary to the W1sconsm Supreme
Court s oplruon on that issue. '

opinion does not garner the vote of a majority of the court, it shall be re-
ferred to in separate wntmgs as the ‘lead oplmon ” Wrs S. CT. 10P
§mG4 At ' . cor R s -
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Flve ]ust1ces agreed that Subdlaz-Osono d1d not uneqmv-
ocally invoke hlS nght to counsel when he asked about how
he could get an attomey See Subdzuz Osorzo, 2014 WI 87, 1 11
& n.5. The opinion concluded #hat Subdiaz-Okorio’ s*question
was; equivocal, and therefore Officer Torres. did not-violate
Subdiaz;Osorio’s Fifth-Amendment rights by continuing to.
question him. Id. ] 82. Specifically, from-the translation at the
suppression hearing, . ”it; appear{ed]; as though Subdiaz-
Osorio was asking about the process of obtaining an attorney
rather than askmg for counsel to be present dunng ‘thé inter-,
v1ew Id ‘]I 86 The context 1s 1moortant and a v1tal element
precedmg Subd1az-Osor10 s quesﬁoh, Ofﬁcer Torres had )ust
explamed ‘the’ extrad1t10n process and told Subd1az—Osono
that he would have to appear before a ]udge i Arxansas ”It
was reasonable for Otﬁcer Torres to assume Subdlaz-Osono
was askmg about how he could get an attorney for hlS extra-
dltlon heanng, espeaally smce Subdlaz-Osono contmued to
‘answer ques’aons and remamed cooperatlve for the Test of the
interviéw.” Id. It recogmzed that ‘Case 1aw is clear that it is
not enough for a suspect £0 say somethmg that ‘the inter-
viewer- nght inferptet as.an invocation of the. nght to counsel.
The invocation of that right must be unequivocal.” Id. Justice
Prosser concluded, “In this case it was not.” Id

. The dissent v1ewed Subdlaz-Osono s statement d1ffer-
ently, focusmg on his use of thé word ”here in'the questxon
Id. 1 213 (Abrahamson, J.,, dissenting). An ordinary, reasona-
ble person would understand.- Subdiaz-Osorio to be asking
how to get an attorney “at that place and time” —i.e., the in-
terrogatlon room. Id. 1. 214 The dissent also read the tran-
script to mdlcate that Ofﬁcer Torres had ended the sub]ect of
the extradlt:lon hearing because he said “we are not going to

App- A2
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do that right now. We are not going to know that right now.”
1d. q217. Thus,' “here” could only reasonably refer to the pre-
sent time in the mterrogatlon room per the dlssent Id ‘][ 218

G Federal habeas proceedmgs

Having exhaustéd his state’ Cotitt remediés; Subdiaz-
Osorio tutried to the federal cgurts for hiabeas rélief. His petic
tion for a writ of habeas’ corp'u'smraised thie same Fourth and
Frfth Amendment challenges to'his convrctlon T T

The dxstrlct court held t,hat collateral rev1ew of Subdraz—
Osorlo s Fourth, Amendment c1a1m Was foreclosed because,'
applymg Stane ) ﬁowell 428 U S 465 (1976), Subd1az-Osono
had a full and falr opportumty to, htrgate the clarm in state
court at all three court levels On the Flfth Amendment chal-
lenge, the. drstrrct court lound 'ﬂaat the W1scons1n Supreme
Court d1d not unreasonably apply dlearly establ]shed federal
law and d1d not make an unreasonable determmatron of the
facts glven the ev1dence, see 28 U S. C. § 2254(d), when it held
that a reasonable ofﬁcer could have understood Subdiaz-
Osorio to be askrng how to geta lawyer to represent “him dur—
mg the extradition process The dlstnct court denied the petr-
tion and also dechned to 1ssue a certrﬁcate of appealablhty

Subdlaz-Osono filed anotice of appeal and a request for a
certificate of appealability, and we granted him a certificate of
appealability with respect to his Fifth Amendment challenge
only. We demed his subsequent motion to expand the certifi-
cate to include a Fourth Amendment clarm

II Dlscusswn

“We review the district 'coufr't’s decision de novo, but our
inquiry is an otherwise narrow one.” Schmidt v. Foster;
911 F:3d 469, 476' (7th Cir. 2018) (en banc). Under the
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Antrterronsm and Effectrve Death Penalty Act of 1996
(AEDPA), habeas. rehef should onlv be granted 1f a state cqurt
ad]udxcatlon on the ments (1) was contrary to, or mvolved
an unreasonable’ apphcatron of, clearly established Federal
law; as' determined by the-Supremé ‘Cotirt of the ‘United
States;” o1 (2) “was based on ar urirsasonable detertnination
ofithe facts in light of the eviderice piesented-in the'State cotirt
proceeding.” 28 U.5.C.§8 2254(d)(1),.2)- - . 3.

» [Wlhen the ]ast state court:te;decide;a prisoner’s federal
c}alm explains its decision on:the merits.in.a reasoned opiny
ion,” this presents astraightforward, inquiry” for. the federal
habeas court. Wzlcon v. ﬁellers, 138 S.t. 1188, 1192 (2018). The
Wisconsin, Supreme C ourt was; the 1ast reasoned-decision:on
the- merits,,and  thus we. will, fcus,.on. that, decision. and
“simply review][] the specific reasons, given by the state court
and: defer[] to those reasons if, they.are reasonable 7 1d. "A
state-court decision-can- be.a reasonable: apphcatron of ;Su-
preme Court precedent even if;.in-our-judgment,.it is an in-
correct application. :Schmigt, 911 F.3d at 477, A state-court
decision can be.a reasonable apphcatron even if the result is
clearly erroneous,” Id: And a state-court decision can be rea-
sonable even if the petrtroner presents ;“a strong case for re-
lief.” Harrtngton v. Richter,562.U,S. 86, 102 (2011). Only if the
state prisoner shows that “the state court’s ruling on the.claim
being presented in federal court was so lackingin ]ustrfrcatlon
that there was an error well understood and comprehended
greement “Id. at’ 103 if tlus standard is drfﬁcult to meet, that
is because 1t was meant to be & Id at 102

-5 As we have recently sard federal habeas relief from state
convictions is “reserved for those relatively uncommon cases
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in which state courts veer well outside the channels of reason-
able deasmn—makmg about federal constltutlonal clalms

Dassey v. Dittmann, 877 F.3d 297 302 (7th Cir. 2017) (en banc)
Federal habeas rehef is not unheard of but 1t is rare ” Id o

In Our ‘narrow remew, we, cannot say that the. Wlsconsm
Sup_rem,e Court’s decisionywas an-objectively unreasonable
application of controlling United, States Supreme Court law.

A. The Fifth Amendment’s right-to counsel

" We begin withithe relevant clearly established law; as set
forth By the Supreme Coutt! Sée 28'UTS:C. §2254(d)(1); THe
Fifth  Amehdment- aprbhlbitsi compélled self-iti¢rindifiation.
U'S. Cofist. dmend: V. Thi§ pr}vﬂege is- apphed to state trimi-
nial deferidants’ 'through -t ‘diié process clause of the Four-
teenth-Amendinent.“S¢e Bickersonv: United States, 530 U.S.
428, 43212000). The Court féitforced the: impott of the fiinda-
mental right-agairist Sélf-incrirtiination inMiranda, which held
that “when an ifidividifal‘is takeh'irito custody ‘or othérwise
déprived of his fréédomi” by the ‘atithorities in any significant
way and'is subjected‘to: quesﬁomng, certain procedural safe-
- guards must bé employed. Miranda v. Arizona, 384 U'S: 436,
478 (1966). One sich safeguard is that law enforcement must
warn him of his nght té'the presence of counsel dunng any
Guestioning; Id-at 479.-“If the md1v1dua1 states that he 'wants
an attorney, the mterrogahon must cease unt11 an attorney is
present 7 Id. at 474 s N

. In Edwards and 1ts progeny, the Supreme Court estab-
lished a bnghthne rule that when an accused mvokes his or
her nght to counsel, all further quesuomng must cease. Ed-
wards v. Arizona, 451 U.S. 477, 484-85 (1981) ”[W]hether the
accused actually mvoked hlS rrght to counsel Smith-v. lllinois,

AYe-R/s™
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469 U.S. 91, 95 (1984) (per curiam) (emphasis added), is an ob-
jective inquiry, Davis 6. United-States, 512 U.S. 452;458-59
(1994). The suspect “must unambiguously request: cotinsel.”
:Davis, *512. U.S. at '459..Importantly, although the ‘suspect
Yrieed hot speak with: the discriminatién of‘an’Oxford don,”
‘the invGeation mustbe. “sufficiently:clear[]” such “that a rea-
“sonable‘police dfficer in'the circlinristaticés'would understanid
the'statement to be a fequest fot aivattorney.” Id. “But if a'sus-
spect makes aréferénce 1o -dani‘attorney that is ambiguous or
‘equivoedil in: théat @ réasonable-éificer in light of the circuim-
‘stanceswould Havetindérstood @ﬁly‘ that the éusﬁéc«t imiight be
:ifivoking ‘tie rigltt to ‘cotinsel, Du? 1ecedents d6 ot requxre
-the cessa’aon of ques’aomng & id"" Rt

, e
RSN I 0% LR LR PAL

W1th these lega] pnnaples m mmd we turn to the case
:before us. Subdlaz-Osono cialms that t"he Wlsconsm Supreme
'Court deﬁed thiis clearly estabhshed body of federal law when
it found that Subdlaz-Osono did not mvoke h1$ Frfth Amend-
ment nght to counsel. He argues that the state court, in domg
so, committed two legal errors: ‘it 1gnored tHe plain meaning
of Subdiaz-Osorid’s request and itiinappropriately relied on
post-requiest context:to cast retrospectivé doubt onithe invo-
‘cation. Subdiaz-0561i0 dlso argueés that thé state court made
unreasonable factual determmations We take each argument
inorder5 . i ' ' : R

» - i A4 . « ™
AL il e *

i H B b I

* 5Subdiaz-Osorio also argues that the Wxsconsm Supreme Coutt'scon-
stifutional errors were not hatmiless: Bécause'wé find that the staté court’s
decision was'a reasonable applicatiori:of established federal law, we do
not reach the harmless error analysis.
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B Subdlaz-Osono s reguest for counsel

Subd1az-©sono s questlon was translated from Spamsh as

[h]ow can: do to getan attomey here because I don’t have
enough to afford for one.” The Wisconsin Supreme Court
found that.“it; appears as though Subdiaz-Osorio-was asking
about thg process of obfaining an attorney: rather than. -asking
for. counse] to be present during thejinterview”. and. therefore
it was, {reasonable..for:Officer Torres, to.assume,Subdiaz-
Osorio-was-asking about how. he could get an attorney:forhis
.extradition heanng " Subdiaz-Oserio,, 2014 WI: 87, 11 86—87
The, state,court did :as: ;t(must following,established:; fed,eral
tawy, and looked to whetl}er a reasorable police. Qfﬁcerm the
circumstances would understa:nd the. statement: 'CQ be a.re-
quest for an .attorney.” Davzs, 512 U.s. at 459 The court did
not requlre Subdlaz Os?go:tfif T ”eak perfect Enghsh or use
any ma c words, it only récjmred an unamblguous assertlon
‘of the nght to counsel' See id.,; Umted States v. Lee, 4T3 F 3d 622,
625 (7th C1r 2005) Subdla;z-Osono s reciuest d1d not have the

ciear meamng he ascnbes to 1t

;.u Subdlaz-Osono dehcately parses h15 statement to try to
show thathe unambiguously invoked hiszight-to counsel: He
specifically identifies two:.elements: his use, of: the: word
“here” .and-his use of the present tense “can.” A,.ccordmg; to
Subdiaz-Osorio, the “here” refers to the interrogation room
and the present tense indicates he wanted an attorney now.
Viewed in isolation, Subdiaz-Osorio’s argument may have
some appeal. But the law did not compel the Wisconsin Su-
preme Court to view the statement in a vacuum. “The context
in which Subdiaz-Osorio’s question arose is important ..

Subdzaz—Osorlo, 2014 WI 87, ‘11,87 see. Davzs, 512 U.S. at 459. Im-
mediately preceding ::Subdiaz-Osorio’s. reference to:-an

nee- A7
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attomey, he and Ofﬁcer Torres were dlscussmg the extradl-
tion’ process Subdlaz-Osono asked if the ofﬁcers were gomg.
to “move [hrm] to Kenosha,’f to wluch Ofﬁcer Torres ex-
plamed that Subdraz-Osono ﬁrst ”[has] to appear in front of
ajudge” and after [he] appear[s] in front of a ]udge here i m
Arkansas then they will find out if’ there is enough reason fo
send [hlm] back to Kenosha o Notably, Officer Torres refers
to ”here in Arkansas nght before Subdraz—Osono asks how to
get an attorney ”heré v

LT R

But Subdlaz-Osono msrsts the ”here” must mean the
physrcal interrogation:zoom-because Officer Torres ended the .
told Subdiaz-Osorio “we are not gomg to do that rzght now.
We are not’ gomg to, know that rzght now Justrce Abrahamson
in her dlssent saw it the same wav ’The offlcer made clear
that the extradltlon hearxng was no longer the sub;ect of the
conversatron " "Subdiaz- Osono, 2014 WI 87, 1217 (Abraham-'
son, J., dlssenung) ‘We do not need to deﬁmtwely ‘resolve
whether both men were talkrng about ”here in Arkansas (as
opposed to “there” in Kenosha) or ”here in the physmal in-
terrogatlon room It suffices to say that everi under Subdlaz-
Osorio’” s v1ew Offlcer Torres, in hght of the c1rcumstances,
reasonably could have at most understood only that the sus-
pect might be mvokmg the nght to counse[” and he would not
have been requrred to ceasé questlomng Davzs, 512 US. at
459; id. at 460 (”[W]hen the officers conducting the questlon-
ing reasonably do not know whether or not the suspect wants
a lawyer,” there is no Fifth Amendment violation.). We can-
not say that the state court S. conclusron was s0 erroneous to
be ”beyond any possrbrhty for farrmmded dlsagreement
Harrmgton, 562 U. S at 103 A )

i
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We ﬁnd Subdiaz-Osorio’s use of the present tense unper-
suaswe given the arcumstances and context of the statement
”how can I” lnstead ‘o‘f' ”how wzll I”— made ‘clear that he
Wanted an attorney dunng the mterrogatlon and not at some
pomt 1n the future. But Subdlaz Osono was askmg about thé
process R obtalnlng an attorney It 1s not unreasonable to
phraseLthe questlon about the process 1n the present tense, re-
gardless of Whether it is for 4 present event or future event
And, more importantly, it certainly is not unreasonable, as thé
Wisconsin Supreme Courtconchuded, for an bfficerin Officer
Totres’s posrtlon torundéfstand the questlon mthrs marner in

the momen‘t ERASESNE: Lo Wi 2t ol - S MRS A LT B RO el

Though we are cogmzant that courts must glve a broad
rather than a narrow, mterpretaﬁon o a defendant’ s request
for counsel "’ Connectzcut v, Barrett 479 U. S 523, 529 (1987)
(quotrng Mtchzgan v ]ackson, 475 U. S. 625 633 (1986)) this
doés not giveus free rein to construe ‘an amblguous or eqmv-
ocal reference toan attorney as aclear mvocatron of the nght
to counsel when' a reasonable ofﬁcer in the c1rcumstances
rmghf not have understood 1t as such Davzs, 512 U. S. at 459,
The broad ”scope the chssent attempts to glve Subdraz-
ken.” Umted States 0. Peters, 435 F.3d 746 751 (7th C1r 2006),
Lordv. Duckworth 29°F. 3d 12‘16 1i21 (7th C1r 1994) (“The con-
text in wh1ch Lord made reference toa lawyer also supports
the conclusmn that any request for counsel was ambiguous,
at best ). Not every amb1guous or equrvocal reference to an
attorney 1s avalid request for counsel Davis, 512 U.S. at 459.
The law requlres a clear expressron of a present desire for an
attomey, and no matter the breadth grven, Subd1az-Osono S
statement failed to meet the requisite level of clanty

AeQ-v/7
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We re1terate that our habeas rev1ew 1s c1rcumscr1bed and
deferentlal ”The issue is not whether federal ]udges agree
with the state court dec151on or even ‘whether the state court
decision was correct.” Dassey, 877 E.3d at 302, Reasonable
'minds- may disagree over ‘the* corréct interpretatiori of Sub-
diaz-Osorio’s statement, and it may be sué'ceptible't'o different
Téasoniable interpretations. But-the’only issué&’we must coh-
frontis whether the state court’s:“dedision was inreascnably
wrong under-an objective ‘standard.” -Id. (citing Williams "v.
Taylor; 5291U.5.::362,:410-11 (2000} (trajotity opinion of O’ Con-
not, J.)). The Wisconsin staté'court-did' not, unréasonably ap-
ply clearly established law inifinding that Subdraz—Osono d1d
not: unequlvocally mvoke his: ngh‘t ‘to counsel g

. N
s pen s e mmk e . s
cpreRtEh e d Tl iy

C Postrequest conduct

EPIRVCIRIYHS I o I T SELPE PR G S SR
. In Smith v. Illmms, the Supreme Court made clear that ,,,,,,
accused’s postrequest responses to turﬂaer,mterrogatron _may
not be used to cast doubt en:the clarity.of his-initial request
for counsel.”:469,U.S. at 91. That is because the Court’s prece-
dent set forth abrightline rule “thatall questioning must cease
after-an accused.requests: counsel . Id. at 98. Subdiaz-Osorio
believes that the state court.violated this tenet.

The Wisconsin -Supreine Cotirt stated that “{ijt was rea-
sonable for Officer Torres to dssurne Subdiaz-Osorio was'ask-
ing about how he could getan attorney fot his extradition
hearing, especiaily since Subdiaz-Osotio continued t9 answer
questions and remained cooperative for the rest of the inter-
view.” Subdiaz-Osorio, 2014 WL, 87, q 87. The second clause,
referring to Subdiaz-Osorio's poststatement conduct causes
lred .on Subdraz-p$ono s post,request.cooperatron to ﬁndfam-
biguity in the request itself, that reasoning would have gone

RO~ AR
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beyond Smith’s admonition. See Smith, 469 U.S. at 98-99 (”Us-
ing an accused’s subseguent responses tq cast, doubt on the
'adequacy of the 1mt1al request ztself is even more mtolera-
ble ”) But that did not happen here

= Subdlaz-Osono s argument rests on the prermse that hlS
request was- unambiguous.. As we: already- found, the:state-
ment was ambiguous, and .3 reasonable officer in the.circum-
stances .could -have understood Subdiaz-Osorio«to: be-asking
about: counsel, for the ‘extradition hearing. But even setting
that aside: and as,summg&hat his: request was unambiguous,
the Wisconsin Supreme Court did not use his:postrequest: co-
operatiorto zead-ambiguity.iinto the; statement. See \omith,
469 U.S. at 97 (“The- couts, below:i were -able - ato .construe
Smith’s request for counsel as amblguous only by looking to
Smith’s subsequent responses to continued pohce questlomng
and!by’ conkluding ‘that,-‘e6risidered in total,’ Srith’s¥state-
ments’ weré-équivocal.”)sIpsfead; the coutt had already'deter-
thined that, applying Dawis, Subdiaz:Osori¢-did not unéquiv-
ocally requiest counsel to'be présent during the interrogation.
Subdiaz-Osério; 2014-WI-87, ' 86: The dissent calls thei“espe-
cially” stateient'the “key -analysis”*to the Wisconsifi -Su-
premne Court's holding. ‘Buit the “especially” clausé,” itself
placed in context, is.better read as—unnecessarily and inap-
propriately —buttressing..the court’s conclusion rather than
relying on the postrequest cooperation to reach its cpndusron.
" Though thestate‘court’s look to Subdiaz-Osorio’s postre-
quest conduit gives us pause, the inclusion of that‘observa-
tion does ot render its decision contrary to sz’th In line with
Edwards and its progeny, Smith'hews to’the same rule that a
suspect’s Fequest mustbe unamblguous to'actually invioke the
nght to counsel See szth 469 U S at 98- (”Where nothmg

Ope- P21
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about the request for counsel or ‘the c1rcumstances leadmg up
to the request would ‘render 1t amb1guous, all questromng
must cease ). Subdlaz-Osono S cooperatlon cannot be used
to cast doubt on the request 1tse1f but where the request was
1tse1f doubtful the state court drd not use postrequest conduct
to cast any doubt. Thls is not substltutlng our ”thought as to
more supportlve reasomng The W1scons1n Supreme Court’s
dec1sron fits w1thm the hody of clearly estabhshed law ”Our
case law is clear that itisnot enough for a suspect to, say some—
thmg that the mtervrewer nght mterpret as an mvocanon of
the nght to counsel The mvocatron of that nght must be une-
qur\rocal In thlS case it was not Sub'dzaz-Osorzo 2014 WI 87
1 87 (mternal c1tat10n ormtted)

; ! - ~e U v s b
R TT AT SN SRR S U SV ST

D. The state. court’ S. factual fmdlrtgs e

Lastly; Subdlaz-Osono also argues “Hiat the Wiscorisin Su-
preme' Court rnagl'e two um‘éasonalﬂe factual deterrnmatlons
first, finding that “here” referred back to the ‘éxtradifion pio-
cess;.and second, affording weight to the fact-that Subdiaz-
Osorio had signed a: Miranda waiver form, The first factual
dispute largely recasts his legal:argument,: -which-weshave,al-
ready rejected, and, the second is.-not a fact that is in dispute.
In-any.event, whether a finding of factior-conclusion of law,
neither  determination ;'was.  unreasonable. -. 28 U.S.C.
§ 2254(d)(2). .

With respect to “here,” Subdiaz-Osorio argues that it was
unreasonable to find that “here” referred to’ the éxtradition
hearing when there was o referenée to a right to counsel at
the hearmg ‘He was only informed that he had a fight to have
counsel present: Quring the mterrogatlon It follows, accord-
ing to Subdiaz-Osorio, that the tequiest for counsel only could
have ‘been regarding the right hé was made aware of.'This

O A

S oy
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BN R ¥

pep-nax



Case: 18-1061  Document: 52 _ Filed: 01/09/2020  Pages: 34

St

No.18-1061 23

proves too much. At the threshold it assumes that itis unrea-
sonable for a suspect to thlnk he rmght have a nght to counsel
at a court proceedlng, a proposmon we think untenable
Nothrng prevents a suspect from requestrng ‘counsel even if
he unknowmgly does not Ravé ‘a rlght to one. Steppmg over
that hurdle, the context ieadlng up to’ Subdlaz-Osorlo s re-
quest behes the, argument The nnmedlately precedmg dlS-

cussion’ between Subdlaz-Osonq and Officer Torres con- ,

cerned the extrathlon process Ofﬁcer Torres told Subdiaz-
OSOI‘IO that a hearlng would f;lrst take place ”here m Arkan-
sas,” and Subdlaz-Osorlo then asked how to’ get an attorney
hére.” Ofﬁcer ‘T()rres S mdrcatlon that they are not gomg to
do that nght now” and "not gomg to know that nght now
does not sever the discussion. In this’ hght the Wisconsin'Su-
preme Court reasonably determinied that “here” -referred to
the extradition hearing in Arkansas.;“Disagreement onsa par-
trcular judgment call does not show that the state court. found
the facts unreasonab,ly Dassey, 877 F.3d at 316

On Subdiaz-Oserio’s secorid pomt thiere was'no factual
determinatiort regardirig ‘thie ‘whiver' of ‘rights form. It"was,
and is;undisputed that Subdiaz-Osorio ‘was read hid Miranda
rights.and signed the waiver form. That the state court'nioted
this- additional fact does fiot tender its decision ‘infirm.’ See
Subdiaz-Osorio, 2014 W87, ] 87-(“In addition, prior to sifting
down for the interview, Subdiaz-Osorio signed-& waiver of
rights form, which Officer Torres had read to him in Span-
ish.”). As the court contlnued applying Edwards and its prog-
eny,.all that means, 1suthat a_fter being.advised of his Miranda
rights and wvalidly waiving those rights, a suspect may still
“express[] his desire to deal with the. police only through
counsel” at any time. Edwards, 451 U.S. at 484. That expression
must be a clear assertion. Davis, 512 U.S. at 461 (“We therefore
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hold that, after a knowmg and voluntary walver of the Mi-
randa ?ghts, law enforcement ofﬁcers may contlnue questlon-
mg untLl and unless the suspect qlearly requests an attor-
ney.”). That Sudeaz Osono dld not clearly assert his nght to
counsei was a reasonable determmatlon and consmtent w1th
the ev1dence and the relevant law :

,‘u - 1IN, Conclusmn Sl ’- g

- Subdlaz-Osono stabbed his brother iri the eyé and kllled
hit in a druriken ﬁght He was arrested i in' Atkansas, presum:

ably on his way'to Mexico,’ and mterrogated ‘there by Kenosha
'pohce ofﬁcers After discussmg tHe’*extradltlon ‘process, Sub-
diaz-Osori6'made an amblguous ahd’ equlvocal reférénce to
an attomey, askmg——as trarislatéd fron Spanish to Enghsh at
the sifppression heanpc—’”fh]ow can T'do’ get"af’ attomey
here.” The" state” courf found*that' Subdlaz-Osono -did 1ot
'clearly mvoke the nght to have counsel present durmg the in-
lished federal law’and-was based ona reasonable deterrmna-
thI‘l of faets The district cous t s demal of ‘habeas rehef s

AF FIRMED
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HAMILTON, Circuit Judge, dlssentlng The Wisconsin Su-
preme Court gave two reasons for not honormg Subdlaz-
Osorio’s request for counsel (1) he continued to speak to in-
terrogators after askmg for a Iawyer, and (2) he mlght have
been seekmg a lawyer for'a future extradltron heanng Both
réasons conflict with cléar U S Supreme Court precedent
First: “Using an accused’s subsequent responses to cast doubt
on the adequacy of the initial requiest” for counsel is “intoler-
able.” Smith v. Illinois, 469,U.5.91, 98-99 (1984). Second: courts
must ‘give abroad, rather. than a,narrow, mterpretatlon tp.a
defendant S request for cqunsel” and must presume that the
defendant Tequests | the lawyer’s services. at: every.critical stage
of the pmsecutzon - Michigan p. ]acksan, 475 U.S. 625,633 (1986)
(emphasis added). Ag a,result, Spbdlaz Osono s subsequent
statements should have beensuppressed under Edwards v. Ar-
izona, 451, .S 477-(1981). Even,under the deferential stand:
ards of AEDPA, the state court’s, refusal to.do so was an uns
reasonable application of clearly established Federal law. See
28.U.S.C. §2254(d)(1). The writ.should issue to vacate Sub-
diaz-Osorio’s conviction:and to allow retrial only without the
statements obtained by v1olat1ng his constitutional nght to
coutisel. ’ :

L. Clear Invocation of the Right to Counsel

To begin, Subdiaz-Osorio unambiguously invoked his

' Fifth Amendment right to counsel when he said, “how can I
do to get an attorney here because I don’t have enough to af-
ford for one.”! The state supreme court, the state, and the

1 As the majority explains, ante at 6 n.3, we can safely assume that
Subdiaz-Osorio’s statement was grammatical in Spanish; the strange syn-
tax comes from the live translation in the Wisconsin trial court.

1oy | 00— A2S
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: panel ma]onty and I all agree that Subdlaz Osono thus in-
voked his nght to counsel for some purpose The supposed
amb1gmty goes only fo the scope of that request, i.e., whether
he was seekmg a lawyer for a possrble future extradrtlon hear-
ing instead of for the mterrogatlon happemng when he made
the request. See State v. Subdiaz- Osorzo, 849 N. wW. 2d 748 773
‘][ 87 (Wis. 2014) (”It was reasonabIe for Ofﬁcer Torres to as-
sume. Subdiaz-Osorio was askmg about how he could get an
atpomey for hzs extradztzon hearmg L (emphas:s added))
Appellee s Br. at 27 (”Subdlaz-Osorlo was only refernng to
the assistance of counsel for the extradition proceedzngs ‘and any
invocation of the nght to counsel beyond that was a.mblguous
(emphasis added)); ante at 23 (”the Wrsconsm Supreme Court
reasonably determined, that {here’ referred to the extradition,
hearing in Arkansas”).

R RIS VNPT LTSI I

‘The state conrt alsd hirited‘at a broader holdmg however,
that Sitbdiaz-Osotio soméhow fell: short of actully requestmg
an‘attorney: “Subdiaz-Osotid' was askmg about the. pr ‘ockss of
6btaining an attorney rather'than asking-for cotirisel to be pre-
sent dufing the interview!” 849'N:W.2d at 773; ] 86 (émphasis
added). I do not understand the majority to approve this moré
expansive line of reasoning. That lack of approval is correct:
We have repeatedly found uneqmvocal requests for counsel
in similar questions:

¢ e “Ihave to get me a good lawyer, man. Can I make a
.+ phone call?” Lord.v. Duckworth, 29:E.3d 1216, 1221 (7th
... " Cir. 1994), c1t1ng Robmson v, Borg, 918 F.2d 1387 1391

0 (9th-Cir. 1990), - A L
i e “Can talk tora lawyer" At this pomt T th1nk maybe

you re lobking‘at me as'a‘suspect, and:I should talk to
‘alawyer. Are you lookingiat me as.a suspect?” Lord; 29

Q- AAé
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- F.3d at 1221, c1t1ng Smith v. Endell 860 F.2d 1528 1529

. (9th'Cit. 1988) R
e “CouldI geta lawyer?” Umted States v. Wesela, 223 F.3d

o _656 661-62 (7th Clr 2000) (ﬁndmg no Edwards v1ola-
‘ ‘ tion, however, because suspect then relmtlated conver-
'V':_satlon) e R

e ”Can I have a lawyer7” Umted States v Lee 413 F. 3d
e, 625 (7th C1r 2005) ‘‘‘‘ P

o mg & Unzted States v. Wysznger 683 F. 3d 784 79&96 (7th

', Cir.2012). e |
e _i”Can you ¢ call my attomey7” Umted States v Hunter,
708F3d 938 943 (‘74&1 C1r 2013) ST

By the iog‘fe of Justiee Prosser’ sllead opinion for the Wisc¢onsin
Supreme Court, any of these questions could bé construéd as
an.inquiry into.the process of obtaining counsel rather.than a
demand to have counsel. But people often phrase requests as
questlons, perhaps to be polite. or because they:are not confi-

dent of; their rights, not because they need information..Since,

the majority does not, rely on-this artificial dlstmctlon, 1 turn.
to, the two. mistaken grounds. for:decision that the ma]onty
embraces. . . T TIE

I Unconstitutional Use of Post-Invocation Answers

- «'The Wisconsin Supreme  Court’s. .reliance -on Subdiaz-
Osorio’s post-invocation answers to inject ambiguity into his
request was as clear a departure: from U.S. Supreme Court
precedent as we are likely to see. “Usingan accused’s subse-
quent responses to cast.doubt orv the adequacy of the initial
request”. is “intolerable.” -Smith.v. Illmozs, 469 U.S. 91, 98-99
(1984). Yet the ma]onty deades to tolerate the intolerable. The

Case: 18-1061  Document: 52 Filed: 01/09/2020 ~ Pages: 34
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ma]onty acknowledges the state court s clear departure from
controllmg law, ante at 21—22 but tnes to downpfay it, assert-
mg that this ”mtolerable” ratlonaIe merely buttressed a con-
_c1u51on the state court had already made on other grounds

I cannot agree:. True, the Wlsconsm Supreme Court stated
 -its wtimate conclusion up frent, witheut relying, on.post-in-
?Oeatio‘n answers. See 849 N.W.2dat 773, | 86.-But:the key
analysis came in agingle sentencein the next paragraph: “It
was reasonable for Officer Torres to assume Subdiaz-Osorio
‘was asking about how: he could:get.an attorney, for his extra-
dition hearing, especially since Subdiaz-Osorio continued 't‘a' an-
vlew " Id q 87 (emphasrs added) "ITL\e second clause ﬂatly vi-
olates szth and the state court rehed on 1t—- espécrally

Where the state court prowdes a reasoned opinion,; our ]ob
is: to examine the ‘reasons the court gave. We need not'try: to
imagine permissible ways o phold the judgment. See Wilson
v. Sellers, 138 S. Ct.. 1188, 1192.(2018): We must- “respect what
thestate court actually did” rather than substitute “the federal
court’s.thought as to more supportive reasoning.” 1d: at 1197.
The state court explamed why it found Subdiaz-Osorio’s in-
vocation ambiguous. Its reason ﬂatly contravened Supreme
Court precedent We should take the Wlsconsm ]ustrces at
theu‘ word

) i T ‘.v~‘f'. '..‘1' 2

III Ambzguous Scope of the Invocatzon S c

The other reason the Wlsconsm Supreme Court gave was
supposed ambiguity as to:the scope, as opposed to the exist-
ence, ‘of Subdiaz-Osorig’s invocation of the right to counsel.
Did he _desire counsel for the interrogation he was then un-
dergoing, or for an extradition hearing to take place at some

prop- A28
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unknown future tlme7 Both the majority and the Wrsconsm
Supreme éourt assume thhout argument that amblgmty as
to scope falIs w1t,hm the amblt of Davis v. U mted States, wh1ch
' held that ”the suspect must unambrguously request counsel”
in order to enjoy the’ protectron “of Edwards. 512 U.S. 452, 459
(1994); see arite at 17: 849 N:W2d ‘At 772§ 84-85:But Davis
concerhed ambiguity asto whether the stspect wagifwbking
the Fifth Amendment right 4t &ll,'for any putpose. THe sus-
pectiin Davisistated; “maybe T shiould tdlk to a-lawyer:” 512
U:S.‘at 455. The Supreme’Cotirt heldithat this was riot‘a cle4r
“‘expression’ of & desue for‘thelasmstériéef of ati attorney 41
AE4A59 s © oo, L zaihdat 5t H‘ N P SR
._f ;Ih ﬂqls case, by co'ntr( st\ ‘i“}{e‘re v:ré‘s ac clear Jf{\%ocatron for
some purpose Based'so y on the word ”here m Subdraz-
Osorio’s request however, the state ‘court and ma]onty find
the requiest was amibigivus'inséspe. (We albagree that;with-
out “here,” the questiot? “how: cal I do'to get an attorney be-
cause I'don’t have enoughi to afford one” would be sufficient
torequiréthat iiterrogatidn stop.) Insuch cases, the Stipreme
CourtHolts, courts must cotistitie thé ambiguous stope’ if‘'the
suspect’s favor. The staté ¢ouitt- unreasonably departed«from
three Supreme Court rulings that setﬂ forth thlS rule ]ackson,
Barvett, and Minnick. ¢ ot S

T'bejin with Connecticist v. Barretf, 479 U.S. 523 _(19872, a
case that the majority brushes aside too quickly. See ante at
19. Suspect Barrett had unambiguously invoked. the right:to
counsel but had limited the scope of his invocation to written
statements. In particular; Barrett said that “he would not give
a writteh statement unlessthis attorney was present but had
‘no problem’ talking about theincidént.”.479:U:S. at 525. The
police toed this line. Theyiicontinued questioning him énly

v, . [ IR}
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orally, e11c1t1ng a confessron On d1rect appeal from the Con-
necticut state courts, the Supreme Court found no v1olat10n of
the Edwards rule given, “the “ ordmary meanmg of [Barrett s]
statement g Id at 530 S

BRIV U TS S AR : :
In SO holdmg, however the Court remforced the rule that
go_verns Subdiaz-Osorie’s case: ,the scope of, anem.v_ocath,n of
the right to counsel must be construed broadly. The Court-en-
dorsed the “seftled approach to questrons of waiver [that] re-
qulres us to grve a broad rather than a narrow, mterpretahon

......

......

Granted such mterpretatron 1s only requlred where the de-
fendant s words understood as ordmary people would un-
derstand them, are ambrguous g Id Fmdmg no amblgmty as
to the lmuted .scope of Barrett s mvocatron the Court ruled
agamst hrm But if Barrett had been less clear that he was wrll-
ing to grve oral statements, the Court s reasonmg would have
required” exeludmg the confessron Apphed to th1$ case, be-
cause even the state court and majority agree it was at least
ambiguous- whéther Subdiaz-Osotio: limited the scope of his
invocation to a ‘future extradxtron hearmg, the mterrogatlon
shouldrhaVelstopped L S

Barrett's operatrve language denved from ]ackson, 475U.S.
at 625, decided a year earher The pnmary holdmg of ]ackson
dealt w1th ‘the effect of a request for counsel at arrargnment
on later custod1a1 interrogations. That holdmg was overruled
in Monte]o v. Louzszana 5b6 U.S. 778 (2009) and is not relevant
here. But ]ackson s separate drscussmn of the scope of wa1vers
of constrtutronal rrghts remams good Taw: “Doubts miust be
resolved in favor of’ protectmg ‘the Constitutional claim.” 475
U.S. at 633. As a result, courts must “give a broad, rather than

AP B3O
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a narrow, interpretation to a defendant’s request for counsel”
presume that the defendant requests the lawyer’s s ser-
v1ces at every crztzcal stage of the prosecutzon Id. (emphasm
added). Once there is an unequivocal invocation of the  right
to counsel for at least some purpose, in other words, Davis no
longer dapplies: Ambiguity as to the invocation’s scopé is con-
strued in favor of the suspe¢t.'Neither Davis nor Montejo ad-
dressed let: alone ovetruled, this aspect of ]ackson B

The state court also unreasonably applled the Court s rul-
mg in Mmmck v. Mzsszsszppz, 498 U.S. 146 (1990) In that case,
the suspect unamb1guousljy mvoked h1s nght to counsel dur—
mg an mterrogatlon when he sa1d ”Come back Monday
when 1 have a Iawyér ‘¢ Id fatfl_48—49 He? was then allowed to
consult w1th an appomted ah;brney, but on Monday pohce of-
ﬁcers returned and mterrogated hlm W1thout the lawyer pre-
sent ehc1tmg mcnmmatmg statements Id at 149 The MJSSIS-
s1pp1 Supreme Court reasoned that since counsel had been
made ava1lable in the mtenm Edwards d1d not exclude the

statements See 551 So. 2d 77 85 (M1ss 1988)

The U S. Supreme Court reversed based on the ”clear and
unequivocal” command of Edwards: “when counsel is re-
quested, interrogation must cease, and officials. may not rei-
nitiate interrogation without counsel present, whether or not
the accused has consulted with his attorney.” 498 U.S. at 153—
54, A clear mvocahon of the nght to counsel should halt inter-
rogatron penod State officials may not welgh whether the
suspect desues counsel ‘moment by moment because that
would create * a regime in which Edwards protectlon could
pass in and out of ex15tence multlple t1mes pnor to Aarraign-
ment. 7 Id. at 154 The state court s ;udgment that Subdlaz—

N
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Osono mlght have wanted a lawyer only for h1s extradltron
authonzes just such'a reglme )

If tne federal courts allow evasion of Edwards here, we: w111
invite police interrogators to evade controlling federal consti-
tutional law by parsing:requests-for. counsel for arguable am:
biguities and then going forward with interrogations anyway.
That remains—for now—a h1gh-nsk tactic, but the potential
for abuse is plain. We can safely assume that custodlal inter-
rogatrons often involve drscussrons of upcommg proceed-
mgs arralgnments, ‘bail heanngs, plea bargalmng sessions,
and more. Neither Edwards nor Davzs nor any ‘other %upreme
Court dec151on has reqmred suspects to exclude these poss1-
bilities by specrfymg when and where they desire counsel Ct.
Smtth 469 U.S. at.97 (“Uh, yeah Id like to do that” was un-
amblguous invocation of nght to counseI) Instead ‘under Bar-
rett Smith, and Minnick, mterrogators, state courts, and lower
federal courts must presume a request is  broad. absent unam-
biguous evidence to the conirary. When Subdiaz-Osorio re-
quested counsel “here,” the officers'were obliged to halt their
interrogation. They could have asked Sibdiaz-Osorio to clar-
ify whether he wanted counsél for the interrogation or for the
future extradition proceedings. Under -Barrett, Smith, and
Minnick, however, they could not silently interpret the argua—
ble amblgmty in favor of gomg forward ‘ ‘

iv. Harmtess brror7

" On appeal the state argues in'the alternatrve that the Flfth
Amendment violation was harmless. The state forfeited this
argument by failing to present it to the district court. As we
explained in Rhodes v. Dittmann, 903 F.3d 646 (7th Cir. 2018),
states “can waive or forfeit the’harmless error issue,” even if

poe- W32
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they raised it in state court. See id. at 663—64. “It is not the
court’s ]ob to search the record— w1thout any help from the
parties—to determine that the errors'we firid are pre]ud1c1a1 "
Id. at 664; see also Sahders v.-Cotton,-398 F.3d:572, 582 (7th Cir.
2005); :United States v. Giovanmetti, 928 F.2d225, 226 (7th Cir.
1991). Fhe state’s’ Submissions to 'the  distri¢t court did:net
even hmt at Harmless error2 L N B ‘~_'

ure to argue harmless error only if ”the harmlessness of the
al

error or errors found 1s certam, spch that a reversal Would

F 3d at 582 or 1n the state courts for that matter On habeas
rev1ew an error is not harmless 1f it ”had substantlal and in-
]urlous effect or mﬂuencew "'ov e 'state court proceedmgs
Brecht v. Abrahamson 507 U S'{619 637 (1993) ”[W]hen a ha-
beas court is m grave doubt as to the harmlessness of arr error
that affects substantlal nghts, it should grant relief.” O’Neal v.

McAnmch 513 U S. 432 445 (1995)

Under the ”grave doubt” standard it is not at all certam
that admitting Subdiaz-Osorio’s statements was harmless. As
the majority notes, there was significant evidence that Ojeda-
Rodriguez, notv_"Subdiaz-Qsorio,f was the initial aggressor. See
ante at 3. After invoking his righ,t to counsel, Subdiaz~Osorio
gave contradictory statements. to the police concerning who
first took out a knife. Id. at 3 n.2. The admission of these in-
consistent statements in violation of Edwards undermined
Subdiaz-Osorio’s ability to raise self-defense at tr1a1 and hkely
encouraged him to plead gullty |

-2 The majority does not reach the issue. Ante at 16 n.5. .
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- A¢cordir}g137,‘ I re',sﬁecff)lﬂ‘ly‘diibssﬁéfnt.‘-‘ 1 wb{ild reverse and
grantawritof habeascorpus. .. . .. .. . -
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Hntfeh States Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

May 28, 2020
Before
DAVID F. HAMILTON, Circuit Judge
MICHAEL Y. SCUDDER, Circuit Judge

AMY J. ST. EVE, Circuit Judge

No. 18-1061

NICOLAS SUBDIAZ-OSORIO, \ |
Petitioner-Appellant, Appeal from the United States District
D, ' : Court for the Eastern District of
Wisconsin.

ROBERT HUMPHREYS,
Respondent-Appellee. No. 14-cv-1227

Pamela Pepper,
Chief Judge.

ORDER

On February 24, 2020, the petitioner-appellant filed a petition for rehearing and
rehearing en banc, and on May 12, 2020, the respondent-appellee filed an answer to the
petition. No judge in regular active service has requested a vote on the petition for
rehearing en banc, and a majority of the judges on the panel have voted to deny

rehearing; Judge Hamilton voted to grant panel rehearing. The petition is therefore
DENIED. :



