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Pet.App. 133a hereto which is a copy of PNC’s Investment 
Management and Trust Division Receipt of Assets which 
Gray signed and is dated March 9, 2006, the same day as 
Jordan purportedly signed thej&mst agreement.

PhjClftuS'T'

sr.

re

al v
6. ThejGommonwealth did- not react to the , 

foregoing. ~Orfthe contrary ADA Fitzgerald acted as PNC; 
.^defense counsel as evidenced by his refusal to produce to 
Petitioner’s .trail 'counsel the handwriting analysis “PNC 
had obtained, and-his rationalization of PNCy s systemic 
notary fraud. The Commonwealth was oblivious to PNC’s 
theft of a $14,000,000 investment portfolio. Instead, it 
prosecuted Petitioner for checks totaling $50,000.00 which 
all had been returned to the 1996 Trust some 22 months

la

m

before charges were brought against him.

The selectivity of this Commonwealth’s prosecution

renders Petitioner’s convictions unconstitutional.

IX.—CONCLUSION
ly
at

the foregoing reasons, PetitionerForle
:t,

respectfully requests that this Court grant- this 

petition for\jf4it of lertiorari.

3d

ay Respectfully submitted,Date:

I si Charles P. McCullough , 
Charles PfhlcCuhough, Pro ,Se 

- Inmate# QJ7525 ' -
Queharuaa-Root-CaSaT 
4395 QuefaaimarH'Wy^
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Trust with its sole discretionary spending power.
\

Additional “ignored” criminal offenses revealed in the

Orphans’ Court proceedings and during the criminal trial

in Allegheny County were as follows:

Notary fraud by PNC, Tom Gray and Patricia1.
McConegly. **

2. PNC’s “policy” of notary fraud.** / 7

3. Theft by PNC by making disbursements from 
the PNC Trust and theft by Northwest by making 
disbursements from the 1996 Trust without Jordan^, *

request (if Jordan was not incapacitated);

Theft of Jordan’s investment portfolio by 
PNC and Gray. See portions of Gray’s testimony at 
MBJB91 Pet.App. 1044a to 1052a;»/^ ,

4.

17-
Gray also committed perjury whe: 

testified that the schedule to the PNC Trust*
5.

agreement
would have been attached to the trust agreqtaent after the 
collection of assets. See :. In fact,
PNC had already collected the assets. See

^(The PNC notary who fraudulently represented she 
when Jordan purportedly executed the PNC Trust).

H ^See the comment of PNC apologist ADA Fitzgerald: “That’s the way 
PNC did business, Your Honor. They changed that.”

r o . That testimony shows that Gray had been pursuing Jordan’s 
business for years ~ —
her to have her sign the PNC Trust, Jordan believed herself to be 
relatively poor and was concerned about her bills being paid. See 
■Erepesed Pet.App. 1025aff, 1033aff. Gray did not give Jordan 
comfort that was not the case.

was present

that when he met with

any

40

1

■ . ' '
•*t - \



It was the only way toI contract against its maker.

rationalize the theft counts convictions.

The Commonwealth was able to secure a conviction

though they offered no evidence that Mrs^ Jordaneven

anything other than incapacitated during anywas

relevant" time period. Judge Cashman’s switch of
.4

presumptions on Petitioner violates his due process and

fair trial rights under the 14th Amendment. Hence the

conviction must be dismissed..

By affirming Judge Cashman, the Superior Court

countenanced this . shifting-oftthe burden of proof to the
/

Petitioner. These theft convictions must be reversed.e

The convictions must be dismissed becauseiS D.
prosecutedselectivelyCommonwealththe

Petitioner in violation of equal protection rights 
under the 5th and 14th Amendments of the U.S.

i e

it Constitution.

As set forth below, the Commonwealth selectively

prosecuted Petitioner while ignoring the crimes of PNCie

ct employees, Tom Gray, Notary Patricia McConegly and

a
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*: ■ - lower portion of one PNC Unconditional POA GuaranteeJl
i!

S
so as to label it a copy and signature guarantee thereby 

avoiding the fact that PNC had insured that the POA was 

in full force and effect. Likewise, it- couldnot "have been

i

«r., # *r an accident that-a*second PNC Certification of the POA’s
!

vahdity was ignored, as were Petitioner’s Agent & Co-

Trustee Accounts and related proceedings and decrees.
»'

C. Both the Superior Court Panel Opinion, and 
the Cashman Opinion unconstitutionally repealed 
the presumption of Petitioner’s innocence and used 
the civil contract law presumption that the 
language in the POA is to be construed against 
Petitioner.

•:

h
!’

■j:?■
iif

inion asserts that!.* ie
u?1

;•
V*

I Cashm“ discounted 4116
universal acceptance of the POA as not establishing that

utl ahdity of the^POAj...”
}

Petitioner “was aware of the i
l1ti %■

iWith this Cashman repealed thestatement,Kt;i
presumption of innocence, and supplanted it with contract.U

1i;
law rule of construction that construes the language of a

\l£ f?t/a

38
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By relying solely upon the Cashman Opinion for the 

summation of the trial record, the Superior Court failed to
d
S)

*
V u * •;1

provide meaningful appellate review and is curious in
J-C l I light of the fact that Judge Cashman was not the trial 

£ 1 judge and only entered the case on the day of sentencing.

,g Not a lot of time to absorb an extensive trial transcript
> '

and then sentence the Petitioner who has called for a 

ed i recusal of a colleague under an accusation and an

admission of ex-parte communications with third parties 

and with counsel of record.

It must -be emphasized that Judge Cashman s 100 

statements are not abuses of discretion. These

•s.

i]

rt,

ire I
il

ity

Da.
4Ierroneousof !

erroneous statements were inte 1ice
•I

untethered from the trial record. Judge Cashman usedlat St |
hearsay five (5) times to justify a conviction. He dismissedver

• / • ^ ,
a nun’s testimony as too short and as irrelevant by falsely ^ 

* d . . .
stating it occurred after the charitable contribution so he _

"7**'' .. . r:'■ &
opines Mrs. Jordan had no prior charitable intent. Nor

.ew

nts V.

$
i/I

was it merely judicial under sight to seize only upon the ,owoj, /f2.7; mAffe C&miJ ;
■!
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Su '
t '■i-
t ' »Reliance on stale testimony by Jordan’s thrice fired 

attorney about conversations he-had with Jordan six (6) 
years prior to the Catholic Charities donation;

a.!J
i.
l su

b. Ignoring Sister Justice’s testimony about Mrs. 
Jordan’s state of mind with regard to donating to Catholic 
causes only four (4) months prior to the actual donation;

Pi

lil;•<

r
The trial record demonstrates that the myriad of

h1participants involved in some capacity with Mrs. Jordan’s

ill affairs, including Judge Mazur of the Orphans’ Court, a
t
1 Mrs. Jordan’s guardian, banks, lawyers and assisted r;5I
:S'

hving facihties, including those whose interests weref a

averse to that of the Petitioner. All accepted the validity aI:
11

of the POA. Pet. App. 61a, -Via, 72a, 200a.i*if;I Judge Cashman dispatched this universal acceptance of (
I
II the vadidity of the POA stating: “This mound of evidence

does not validate the [POA], nor does it establish thatiti:I [Petitioner]was unaware of the invalidity of the Power

Mi that he created.” In drafting the [POA] [Petitioner] knewI
§

the provisions of the POA and the necessairy requirements
ij

to insure its validity.” pPPet. App. 72a.
1
I

36



statements in theand erroneousOther egregious

Cashman Opinion included the following. fQ

of the POA Certification by 
validity and

13 a ignoring the provisions
unconditionally guaranteesPNC that

enforceability of POA,it

of the POA as 
, when 
of thethat clause does not apply to the springing ea

POA;

P-

rt

,ct
“sufficient” condition as ausing an expressed 

ary” condition to spring the POA,c.he “necess
tj

d Employing a civil contract law rule of construction 
d. Eimpiuy g .... • the poA to use against to invent an ambiguity m tne run
Petitioner when none existed.

pt -!

us

The Cashman Opinion jaded the Superior Court’san H.

ifI

rt!Cashman i31; review because 58 materially erroneous 

Statements were included in the Superior Court’s Opinion, 

together with another 10-erroneous Cashman Statements

in its opinion affirming

PetApp. 87a, et seq.

** the erroneous Cashman

Superior Court Opinion; to wit:

■\

led
■n

!.■

in

the Petitioner’s conviction. See . iree

which is the compilation of 

Statements that were used in the

of5

!v

4
'

1
"iinly

*a:

135 f• 1
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1 *!

>r- A compilation of Judge Cashman’s errors, 106 ins. ■
4-

-
jafifftf* at PetApp. et seq^
/$

all,

Statements were not directed at just the Petitioner, buts I
also the Petitioner’s wife and son. See Pet.App.

i
;>e also74av̂ PetApp. 57a; 75a-76a. In an effort
;

to buttress his dismissal of the Petitioner’s post-verdict
i
Smotion(s), Judge Cashman included five references in the
!

Cashman Opinion to statements from the trial transcript
'i|

\ ■: :|.
that were earlier ruled as hearsay by Judge NauhausI

J }
in during the trial. But this did not stop Judge Cashman

13
from relying upon them.# See Pet.App. 60a-61;

I
|:|-

!■

: .
ilI The 63-page Cashman Opinion also included79a.
i !

statements that were untethered from the trial record in
H

that (see Pet.App. 165a) it contained all of three

citations, to the record (emphasis added), and only one of

4N
4,f

which was a citation to a witness’ testimony.
ii!
I'll:-
I!r

/o^ It is important to remembepdiat J. Cashman was never the trial judge and only
took over the case when J^Nauhaus became “sick” after finding the Petitioner 
guilty of the charges on appeal. Q[&/iJl&fJj $ V,

'./"^Erroneous Statements, ggs. 44-46; 90-91.
illEli'
I
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.
to dismiss the case against 

Schmotzer’s testimony that

ined that he ‘had to find the 

to comply with the 

r had to be guilty of

•‘'I

Judge Nauhaus’ failure 

vahdates ■•>■1

Petitioner; however.

!the judge predetermine !I
i Petitioner guilty of something^

i secretary’s edict .hattho Petition.'

Judge Cashihan had to go to extremes to i
something. L-- i5 as that of a “perjurer”
discount Schmotzer’s testimony

piaced under the threat of if he
i

‘■■'I

1 after he was • %
overheard. As the DA s ydidn’t testify to what he had

sister-in-law, Janine McVay was
> who had nothing to be afraid of by telling

not an uncompromised
ij

“minute clerk

the truth. Instead, she was

compromised Witness

due to her family connections

■

5
a biased and gravely

wealth’s favor; who
vi

is in the Common.

had every reason to falsely

deny Schmotzer’s testimony.
and the Superior Court 

statementsOpinion were^replot^wHh^erroneous^^ ^ ^

that have either uobasi * distortion

rights pursuant to the 14 fore aU of theConstitution were violated. Theretor
convictions must be dismisse .

B.
■ IJ

%

i:

' *t|
33



rI!tii .. **
fi discretionary powers are subordinate to the POA, the 

entire conviction is checkmated. If the POA is void, 

petitioner cannot be convicted of theft charges because the 

POA does not exist.

I ■h
is i

i ]

i
. /

There remains the question as to why Judge
r .

Nauhaus failed to compel the ‘brand new ballgame” that 

he declared would be forthcoming after the 

Commonwealth admitted it did not have any written
jft-

expenditure authorizations from Mrs. Jordan, it must 

first be noted that Judge Nauhaus did not reverse his 

legal conclusion that the void POA legally 

existent and could not be relied upon by the banks and 

make the charitable donation and the political 

contributions. Nor did the judge reverse his finding that 

Petitioner did not obfuscate his role, consistent with hilfi 

not being charged with theft by deception. Hence, 

regardless as to why Judge Nauhaus did not keep his 

because the POA was void, Petitioner is innocent.

!

i

i-

A1
.1•If
! -

was non-

it
§
I
Ij?
.1 ■ ,

tI
I!
!J
3 vow,
i1
i
:!iA
5*

32I
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condition precedent to thesprung lawfully 

misapplication of monies.

Section 5603(g) compels the same result. The

as a

statute provides that a POAis subordinate to trustees

which necessarily includes

Section

with discretionary powers 

trustees with discretionary expenditure power.
ad

5603(g) compels acquittal from a different direction than

valid POA
)A

the above argument. It presupposes a 

Because of that Section 5603(g) conclusively resolves the 

to whether Petitioner could have

ii

it.
!.

secondary issue as

lied PNC and Northwest to make the charitable 

and the four political contributions assuming he

icompe 

donation

and the Banks were possessed with discretionary powers

that had sprung. The answer is NO.

Section 5603(g) voids the Commonwealth’s 

t that the POA was valid, but misapplied to

and disbursement of all five checks, i.e., the

cause
argumen 

the issuance

argument supporting the five misapplication charges. 

Since 5603(g) precludes the assertion that the trustees’

i

i
l

•?

-I

.12.. •i31 ; i.

1
■f!
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!*
then allow the banks to act without written permission\i i

5r *0' for. ifrom Mrs. Jordan. i
)?•

As noted previously, PNC made the charitable

donation from the PNC Trust at a point in time when
t

PNC understood and believed the POA to be legally non-
i

existent according to its trial testimony. Hence, PNC, and !
i

only PNC, could have made the illegal donation since ADA

Fitzgerald admitted to the trial court that the requisite 

written authorization from Mrs. Jordan was absent. Not
8% &I

/
I

only are the charitable theft charges void, but so are the'I i
1 ■ '.n

misapphcation of funds charges as to the four pohticad■i
■s I

I ■a contributions per the 1996 Trust. Northwest could onlyif
II have made those contributions if Mrs. Jordan had Ii’tr ■

authorized them if the POA had not sprung. The
:;s.-1

Commonwealth did not produce an authorization for
;?

ii s1 Northwest to avoid responsibility and culpability for the

pohtical contributions. The void POA also voids the

Misapphcation charges which presume that the POA is5’

V

In
Y14

4 •30I
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£!■;

either trust illegal and violative of the expenditure 

provisions of both trusts unless each such expenditure had 

been supported by a written authorizationfrom Mrs.

Jbrdan.

i:1
'uClMK.r't

... i
The ADA goes on-to argue that Petitioner 

obfuscated bis rqle, but Judge Nauhaus shot that theory 

dowu by malting the express finding of fact that Petitioner

t obfusjate his role because PetitioHerdid-nefrhare

go^tit'ls'noted that Petitioner was

i
3

21 I
did no

the authority^, To tl

charged’’witlrtheft of movable property, and not theft by 

deception- which would-have been the necessary-charge if
■s

1
■!

■i

obfuscation had occurred: The Cashman Opinion at no

Instead, it

' -1

pSiht aci^T’^oner^bfe^atipg—§ ‘
' 'i

seeks to absolve PNC and Northwest from criminal 

culpability by finding the banks were merely negligent in

their due diligence,/^ Judge Nauhaus stated

-aid not take a position that the Trust,

t.
, “the ■i

he

‘Commonwealth co 

Documents did not allow the POA to act until sprung but
st i

29
v
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ft *
i eit *There is no ambiguity as to the terms of the PNC 

Trust. The discretionary power to expend trust monies is
tAas,

a springing power. Both PNC and the Petitioner had to 
iA

agree that Mrs. Jordan was incapacitated l

e Otherwise, no di
4

st-could be made without Mrs. Jordan’s 

written authorization. As was made clear PNC alone had

■5.

r pr<
V
i'.
!'■:

bef
f

f Joi;
! ;L:i: power came into exercis!’■

L ot<*f- from the PNC Trus Si:! . d(!: s
A

djcustody of the trust assets and had sole, power of the

Since PNC made unauthorized disbursements of . «

. .Of/TYf- '

lii l tipurse.

trust funds, it, not the Petitioner, committed theft.
' 4 IMS&v&ri' 4Y’¥r

Legally, as Judge Nauhaus determined during Francis
w f " ■■ A- '

Johnston’s testimony, Petitioner was incapable of .*

directing any of the funcls unless Mrs. Jordan was 

incapacitated; and if she was not incapacitated the POA 

was void as it had not sprung and therefore did not exist.

Similarly, if Mrs. Jordan was not incapacitated the 

discretionary spending powers of the co-trustees of the 

PNC Trust and of Northwest, pursuant to the 1996 Trust 

did not spring either, rendering any expenditure from

d
P AN Aii 0ii / *

I ! I
f

£lit
ii Ifif C.1 i-1I 1*

a!•:
U \n

ii i
5
tli;

!*!m 28 \Vts
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!>i

i..
the first page of the POA

tftoM* was ignored in the Cashman Opinio and by

PNC Certifications of the

in full force and

Is-
NOTICE that is displayed on

;
.*■

the 'Superior Court. On two\

)Mt clearly states that the POA was m 
^iJiSSdrf’&e first day of trial there is a

Judge Nauhaus and ADA

POa

effect..a
critical exchange between

of PNC’s employee, xFitzgerald,during the testimony 

Frances Johnston? 3

h ;-j
ion.

highly placed trust executive and,also 1
• • X

ind.
ADA affirms to the trial judge that the

Ld
an attorney.10 The

nwealth’s position is that the POA was “void.
7 t/ 3 ■

was

ord

Commo
i

that PNC’s position was in ■%

Testimony by'Johnston 

step with the Commonwealth’s and the POA was void 

because Mrs. Jordan was not incapacitate^, as-the 

Cashman Opinion illegally phrased it that Petitioner

i that Mrs. Jordan lacked capacity. By'so

■ $

•Jl

eny 
less 
; to 
asis 
ling 
for 

tate 
r of 
i he

hi/
I failed to prove

statingrthe Cashman Opinion 

presumption of innocence.11

deprived Petitioner of the

14
’■I
•1
a
iv : »'•

■**.*. m 83a'841
11 See Section C, infra, Argument I

I
w



' rp!
to Schmotzer. At the conclusion of the hearing, Judge 

Cashman exploded, calling Schmotzer a “perjurer,” and 

dismissed the recusal motion. Judge Cashman’s Remand 

Opinion devoted five (5) pages to attacking Schmotzer 

perjurer. If Judge Cashman knew of McVay’s familial

relationship with the DistricfiAttorney, he never let on.
A<Qp/Ut0*/j APP, j

The Superior Court affirmed the Cashman Opinion *

,

s-

I
ib

as a

%
K-

I
A !k

% using 68 of Judge Cashman’s incorrect findings of fact and. I-*i
conclusions of law and failed to refer to the trial record

39;la,-
j

i J^ Of/m’d fkpfe® 33?^ ~ 
pter* Apf

VIII REASONS TO GRANT THE PETITION

even once. - j

A Did the Pennsylvania Supreme Court deny 
Petitioner his rights to a Fair Trial and Due Process 
under the 5th and 14th Amendments by failing to 
acquit Petitioner when the Commonwealth’s basis 
of culpability (i.e., a “void” POA), a specific finding 
by the trial judge, the nature of the theft crime for 
which the Petitioner was convicted, and a state 
statute made Petitioner incapable, as a matter of 
law, of having committed the offenses of which he 
was ultimately convicted?

r
i; .
I

i
I
§
!

There is conspicuous language required on every 

POA in Pennsylvania. It begins with IMPORTANT
5
Ii
j;
It 26?. /V >■I

■ /v
■■ \ ■v • A . _.

. _rr'_

- - /;

- v
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December of 2015. This directly contradicted the

statements, of Judge Cashman at the December 2015

tying Judge Nauhaus’ inabihtySentencing Hearing concer
f

to conduct the sentencing hearing. ,j

called to the'Stand and heMartin Schmotzer was

confirmed what he had previously told the Petitioner;

of hishe refused to identify the sourcehowever,
> .

Judge- Cashman" found Schmotzer in

and ordered him'*

information.

contempt for withholding his source- 

removed from the courtroom. Later? Schmotzer returned

of his information as Janine
t'4.

and identified the source

criminal division “minute” clerk and sister-in-McVay, a

law to the-Allegheny- County-District Attorney.

Pet. App. 1663a; 1664a; and 1669a.9 McVay-s relationship

to the District Attorney was not disclosed to the Petitioner

during the recusal hearing.

When called to the stand after a week’s recess, 

Janine McVay denied being the source of any information

O ' ■’public records establish McVay to be the District Attorney’s sister-in-la^awr
1

25
■TAfers*

T'X----
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1: Decernfive consecutive sentences of six months to one year for
fj

statemeach of the five theft charges and a concurrent sentence
l

Senterfor the five misdemeanors; for a total confinement of 2 Yt

; to coneyears to 5 years. Despite a voluminous record in the case
E

]iand the numerous character witnesses called- to the

| confirisentencing hearing, Judge Cashman stated that he

howe\Seeconsidered his personal knowledge to sentence. :!
I- Cashman Opinion^<A?^7‘3* f inforn

Ir | conteiAn-appeal-to jthe Superior Court resulted in an
*:p£>

interim,order remanding the case to the lower court to

«
:

remm;.
i3

and iconduct a, second recusal hearing as’the first-one-was
is.

McVaflawed: At.,the second Recusal-Hearing Judge Nauhaus

law tadmitted to ex-parte conversations about the Petitioner’s

Pet. itrial and the judge’s-request and desire to see the

to th<Petitioner go non-jury. Judge Nauhaus went on to denyi.

durirthat he had-ever discussed the Petitioner’s verdict with 

Nauhaus’ secretary and he denied preferring non-jury

trials.. Judge Nauhaus also admitted to recusing himself
. *• .

because he could not fairly sentence Petitioner in

J

Jani
V.

9 Pub!
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1

A-hearing on the Recusal Motion was held before 

the President Judge. The Petitioner was denied the right 

to call Judge Nauhaus, his trial counsel and Martin 

Schmotzer. Based on those evidentiary rulings, the 

President Judge dismissed the Motion to Recuse for lack

-

!:
of evidence. The very next day the Petitioner was 

arrested by the Allegheny County DA’s Office, and 

charged with perjury and other offenses as a result of the 

dismissed Recusal Hearing. Those charges were later 

withdrawn on April 6, 2021, some 5 y2 years later, on the

[ day Petitioner was ordered to report for jail.
*
I Judge Davit! Cashman entered this

I December 17, 2015, the day of sentencing. He explained 

that he was conducting the sentencing hearing for Judge

om continuing,

i

f
S
f.
I
i
%

case on
?

■'i

\
!
I

r In handing down

Nauhaus whose health(
4
\ but was not recusing himself.Ai-

Petitioner’s excessive sentence, Judge Cashman omitted a 

review of the trial record from his litany of factors that he 

considered in sentencing Petitioner. Petitioner was given

i
i

i
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refused to identify, who-had-had a conversation with 

Judge Nauhaus’ secretary. The secretary said that^^jS^ 

Nauhaus stated that he was of the mind to acquit the 

Petitioner because he had not done anything criminally 

wrong. The secretary replied to the Judge that a not 

guilty verdict would be'“bad optics” and that he had to 

find Petitioner guilty of something. The courthouse 

employee told Schmotzer that Judge Nauhaus agreed with 

the secretary to convict Petitioner of the charges 

concerning the five checks. Schmotzer went on to warn 

'etitioner that he would be found guilty of the 

same charges of which he was later convicted.

After his conviction but prior to sentencing,

Petitioner and new-legal-counsel filed a Motion to Recuse 

Judgb Nauhaus alleging that the trial judge had initiated 

several ex-parte communications with Petitioner’s former 

trial attorney including one urging Petitioner’s counsel to 

go non-jury.

.«sr
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1 'lv|officials. The Superior Court noted the “suspicious air”

in<f emitted from the timing of the re-awakened prosecution.

The indictment of the Petitioner, filed February 19, 

djJhoOS, .consisted of 24 counts. A non-jury trial was

I
3inv eventually conducted by Senior Judge Lester Nauhaus

b! and concluded with the Petitioner’s conviction on July 31,
b i
#2015, for five counts of theft of movable property and five
I

ho counts of misapplication of entrusted funds. These were 

for the same five checks that were .approved by the .

an Orphans’ Court in August of 2008. The two sets of crimes,
-j ^

iefl; theft of moveable property versus misapplication of
| .

ie i entrusted funds, are mutually exclusive as the theft
* -
!7r

4 charges were predicated upon the “void” POA theory that
3
I was discredited in Orphans’ Court; while thes

•e f, misdemeanors presumed a valid POA.

During the course of Petitioner’s criminal trial,
It j. he was approached by a courthouse insider, Martin£
if Schmotzer. Petitioner was told by Schmotzer that he had 

y ; been told by a courthouse employee, whom Schmotzer

4

; a 4

1

4

i-

y-

I*

•
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at his own expense on behalf of his constituents to d 

an eighty —niillion ($80,000,000).. dollai slush 

controlled by the Allegheny County Chief Executii 

1 three state senators whose districts were withj 

'' County limits. The slush fund had been divertej 

fZ&O AfPeimsylvania gaming revenues that were supp'osejr 

infrastructure improvements.

This evoked outrage from the Chief Exeeutiy 

menacingly foretold the public of Petitioner’s indic^ 

A month later. The Petitioner was being -interyiev
l £0 ‘

0 /^January 14, 2009, on “NightTalk” -when the

Executive appeared on the same show- to tWeat

Petitioner. See CD and transcript at

In Commonwealth v. Butler, 367 Pa Super 45

(1987), the Superior Court of Pennsylvania helc /£ /'
SjAftf '{$** is a presumption of selective prosecution when ther 

“re-awakening” of prosecutorial interest in a formei 

f/tfC£T that occurs close in time to that person’s filing of a 

lawsuit against a police detective and various othei

fot\
to C-' '' 7

/

/(M '
-r

Pet.
r /

irf' V '

I

r~ - ■i
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l-uf ^OA, the propriety of the four political contributions and

■ft
f the charitable donation.

However, the Cashman Opinion does not even 

| acknowledge the existence of Petitioner’s Agent and Co-
f'
- • • . V. ,
f Trustee Accounts let-alone-address the collateral estoppel

s4
M .

i
tI effect of'th'e'Orphans’ Court proceedings and decrees." The

,1 Superior Court followed suit and ignored those

f proceedings and decrees as well.
iift
•f.r This assertion by Cashman is belied by PNC’s sworn 

I affidavit discussed supra, while the latter position has not 

| been the law since the Pennsylvania Constitution was 

| amended 53 years ago to include the Orphans’ Court 

| among the co-equal, sister divisions within the same 

Court of Common Pleas. See Pa. Const., Art. V, Section 1;

I%■

I
II§
l

x;\
51

Commonwealth of Wadzinski, 401 A.2d 1129, 1132 (Pa.1

,.-4 1978); rev on other grounds, 422 A.2d.l24 (Pa. 1980); In 

Re: Estate of Reineift, 532 A.2d 832 (Pa. Super. Ct. 1987). 

By the time of the Orphans’-Court proceedings had

//$I /• £4 . . f *
f.

>
£4■ 4-

, concluded in- August .of .2008, Petitioner had sued, pro se,

19



“per the request” of the POA in compliance with 20

Pa.C.S. Section 5603(g). Ms. Boehm also testified that
A

Petitioner did not direct PNC to make the donation|7^ 

PI^C’s Tom Gray testified that the POA only applied tt 

Mrs. Jordan’s personal estate and not her trust estate^
A

Hence Petitioner had no control over the trust estate. 

PNC 'employ ee,tana Boehm, further testified
. iW

she was aware that Mrs. Jordan’s mother was Catholic 

Sister Justice testified at trial that twice during the 

month of January, 2006 (some four months before the

r3

■ J?

charitable donation)8 she met with Mrs. Jordan to dis{
CvfS

her plans to donate real estate or money to the Gatho
Qp^3LJLit*--Church.

As a result of the above Orphan’s Court proceej 

and decrees, Petitioner should not have been charged 

the offenses he was convicted of because those procee, 

and decrees- had already confirmed the validity, j*

8 In an attempt to discount the probative value of Sister Justice’ 
testimony, the Cashman Opinion erroneously states that Sister 
discussion and meetings with Jordan occurred after the donatiqj 
Catholic Charities^

i

18

%

i



\
*

i$ •
a The confirmation of the validity of the POA in those 

I Orphans’ Court procedures also reinforced the validity of 

t the Catholic Charities donation as being the product of the 
I exercise of a valid PC^Ny^^tmnitol.eing-a-part of the

! A
prosecution’s temporary restraining order petition,-as well

%
I as part of Petitioner’s Co-Trustee Account the donation 

part of the PNC Trust Account, jointly filed by PNC 

and Petitioner and included within the ambit of PNC s 

affidavit to that account which states, in part all

•l

l was:

1i sworn

“disbursements(fromthe^TrasOwerem^.^ £1^^'

”a This account was also| persons entitled thereto. ^
it
I confirmed “absolutely’ and W^s h^ver challenged by the

I /)/{..
htorr The PNC frusfwas filed in September of% prosec

I
and confirmed in December of 2006.

If
| 2006,

I PNC made its sworn affidavit knowing that for the

four months prior to that date that the Catholics Chanties

| executive director was the Petitioner’s wife^ See 
% ' *
\ testimony of PNC Trust Official, Lana Boehm. Its

internal documentation shows PNC made the donation

I
k
is
6

:•

■ \17



Allowance, dated' Jund'of 2009, filed at Docket No. 4478 

2004, showed, over fifty (50) billable entries spent with 

^ • / ADA Claus during the Orphans’ Court proceedings; as 

welhas-additional time spent between AD A- Glaus^and tl J 

guardian’s legal counsel.

According to the trial testimony of Steven Seel, 

Esquire,7 ADA Claus’ involvement was so invasive that! 

caused, an extensive delay in the proceedings to complete

■ i\:

£T~ "
his “investigation.” All told, the ADA used the Orphans’

Court to scrimmage the case that the Commonwealth ' 

presented at Petitioner’s trial, hence the unconstitutioruj 

of civil proceedings in violation of the 4th, 5th, and 141use
•

17. S., 116 U.S. 616, 634 (1886Amendments. See
Tf.<rA The stipulated trial testimony of Richard Federowicz, 

Esquire, was that he had no doubt that the Orphans’

Court proceedings confirmed the vahdity of the

Petitioner’s POA. f&’f*
1

7 One of Petitioner’s Orphans’ Court attorneys.
16
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?

i
k r No party, including the 

d - District Attorney, appealed and no attempt to unwind the 

}i decrees occurred within the 5-year window provided by

Pet.App.•/

%
S ■ y

•eg
i Title 20 Pa.C.S. § 3521. That should have ended the.e|
5
l matter especially since an Assistant District Attorney hadr, K

£ {*.been a continued presence in the Orphans’ CourtP
5. i proceedings. 

r"
' Mrs. Jordan’s Guardian appeared to mirror the

' ?.
•t

1 f; prosecution’s theories of ^^Petitioner’s criminal

a
3

;■

% culpabihty during the Orphans’ Court proceeding. The 

ADA prompted Mrs. Jordan’s J&uardian to file a petition to
S

l 5
k

5 remove the trustee, Northwest Bank, by asserting that;
,5?

I Petitioner’s POA was a nullity because it had not yet

| sprung” and that Mrs. Jordan had not approved the four 

political contributions. When Northwest challenged the 

petition, the Guardian withdrew it and Substituted a 

; Petition for Modification that made no mention of the 

; political contributions’ allegations or that the POA had 

not sprung. Mrs-.- Jordan’s guardian’s first Petition for

%
\

|

15



or her guardian; nor did they file a private criefi^ 

complaint..- Mrs. Jordan did not appear before the gr* 

jury or at the preliminary hearing. She passed away J... 

-years before (emphasis added) the trial without

ever preserving her testimcf/*
■ i

District Attorney’s Office!

even though she testified at her own guardians'
' /■ S

hearing.

Both Petitioner’s Agent Account and Co-Trus 

Account contained the following sworn statement a
/

which was never questioned:

^ These political contributions 
with and approved by Mrs. Jordan following 
discussion with her about each of the cahdlcflr- 
presented and their involvement in matters^, 
concern to Mrs. Jordan, and payment was affmf 
by checks drawn by Northwest Savings Bank. /Jf A

See Petitioner’s Agent Account,

were review

Pet-App. 61y
' CL

• and Co-trustee Account, Proposed Pet.App.674a.

In August 2008, final Orphans’ Court decrees wqf^

issued confirming Petitioner’s actions as POA and co­

trustee “Absolutely”, dismissing any objections “with
S

prejudice” and awarding his lawyer’s fees of $62,500.

14
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' m

1

)•i

executed by an employee of PNC, Tom Gray ati
certification executed byG.L.;; Pet. App.

i Meadows, another employee at PNC, at
.4 p ‘

Pet.
*
I App. 602a^
V

i
t

The media coverage of the four political 

i contributions caught the attention of the Orphan’s Court

s| Division of the Court of Common Pleas of Allegheny 

County which ordered. Northwest and Petitioner--^ 

trustee accounts of their activities pursuant to the 1996 .
finficm1} jb^i'sri& JiceaoKfrtt :ft far. VP

Trusty Separately, Petitioner was ordered to file an _ 5

s
V;•
*
■i

S
■%

I^Pet. App. .

The District Attorney’s Office of Allegheny County

| account as Agent pursuant to-thfe POA.
I
5
H
it

i? entered its appearance..in the proceedings by filing a
ztmie:

'.} petition to freeze Mrs. Jordan’s assets despite theA
I presence of a court-appointed guardian overseeing herfor, Jm

assets^Tfag-piroseeafcton 3-t&mperary~restrarmng order

; ggOUTifiorl 4rr-a~fVFlrninal procedural ctai-nta

- :

s
r-

i

■ Section 9728, to justify the" isSU&nce’of the order? There
-

was’ never a statement obtained from either Mrs. Jordan

13
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r
5

l!

• "l
' < $

.power, both of which, along with the POA, required Mrs.

' ’ ii *. *A-
i * ■ excH4
iI:

Jordan to be incapacitated before any of the three became Peij

operable. Me!
ph l

The notion that the POA trumped those 

discretionary trustee spending authorities is false and in 

violation-of 20 Pa.C.SA. Section 5603(g)-and' 5603(g)(2)

Ap
•;

£r cor

which provides that the holder of the POA can do no more Dr!

/- than make non-binding requests to the bank, co-trustees."/ | 

Section 5603(g) expressly belies the premise-adopted by'*

Co
i ‘

tru

/. the Cashman Opinion; i.e., that the POA supersedes the Tn
I: !’

'expenditures provisions of the' PNC Trust and the 1996i: acc

Trusts 4 ♦**<
1 -**

That the validity of the POA en1occurred
J.-
!• simultaneously with Mrs. Jordan’s execution of it was pelj: .
t iuniversally recognized and backed up by two separate, f pre

!
unconditional guarantees issued by PNC that the POA jj assH:

\ •
fV! ^ Adi force^md effectV The POA Certification J grc

i Jitf CLeu — - A-. 'tta-1 SH*-, &£* - ■ p ' ■ -,r 4

1.v 
! .

L 50U£ 12 S' J :

/ b-i■h r* * ■; >( Se<f ^
i4 ?f ' 'A

• be l wa
;

' i
* ' Ihi
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I !I

%
93^1 incapacitated before discretionary expendit
■ |

the | monies could be made on her behalf, and both had to agree 

she! on each expenditure before it could be mane; thus, giving
5.s

0001 each trustee veto power over the other. If Mrs. Jordan/ . •
5 l.4.J r’ ' •

not incapacitated, expenditures of PNC Trust funds ^ ^j
jityi was

. tot could only be made as Mrs. Jordan directed in writing. f c
> tfkrJhQ2.% pN . ...

Several weeks-before -the -PNG Trust-was executed > -; -re- 1// V5
; * oirgbbruojy-tBrgeee, Mrs. Jordan had made Petitioner

/*?*■ ■'■*■** .***■: iN

ihk ; her agent pursuant to the POA which-was n-springing iw&fc ,*r
: A* ''./-.V** ; 4
; .durable;P0Aiin»6rder|x> stave .off a guardianship - ............

,n ; 'proceeding that Mrs. Jordan’s twice fired, former attorney 

haddnstituted, against her * After the POA stopped the
„ ■.» -r! "■ \ P . •

’ guardianship, Mrs. Jordan fired the attorney a third time .
? that remained permaien^ ^^t^^^rA^(^^;T'OT^

£ tri^

■■ argued that the POA’s powers ^exceededlme jointly hMt^^p//^ 

discretionary spending powers of PNC,-—held with 

Petitioner,, pursuant-to the PNC Trust 

the 1996 Trusty 'Northwest’s sole discretionary spending „
./ C'bJC- ■

i to

• f- i

for

stV5 ’

: {
aj>

T-
i

asrwelT-as~under'

iat :

v‘

11 . /.
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6-3 ’■'“^dependent trustee” of Jordan’s 1996 Trust^her. 4$$/ 

iS’Nvhich had tjie sol©' discretionary power under the
I9$(pvHPS\
‘ /Vto expend Jordan’s trust fund^only if sh 

wisE" fo make four $10,000

m.■■ ;

-iIyr■ V-
]

f. -• ;

kcsp-ijl,.-*■ ■ ■

■■■<• % *
as incapacitated^Fher0Q■■•I

- .-i ■

campaign contributions: one to the campaign of a county 

judge seeking an appellate judgeship and one each to 

three Allegheny County Council members seeking re- 

' election,4 There was a $10,000 charitable contribution to 

Catholic Charities made the previous year by PNC 

after Petitioner informed it of Mrs. Jordans request for 

the same.V PNC and Petitioner had been

ppointed by Mrs. Jordan as co-trustees of the PNC trust.5
fkf fiPf? H8a^*’ ' Pursuant to the PNC Trust, both PNC and

Petitioner had to determine that Mrs. Jordan was

: t- A

;,V

= .
■ : •

i >,'• •/-• *5

" :

S ;V *

W-H*.
: 3^^

•-T _
a

319%, 

.

i'
A!H:
%

■■ ffj

i&JS
' - ;v
«iSSP

-*S$f
wmM;£&$§

p,
* '4 At trial the genesis of the planted media story was revealed. 

Petitioner’s opponent directed his campaign staffer to call Jordan.
The staffer, Ms, Wright, masquerading as a representative of the 
Republican Party thanked Jordan for a contribution she never made. 
As per Wright’s testimony, Jordan denied making the non-existent 
contribution. Nonetheless, the opponent went to the media with the 
story.. The trial judge ruled the Wright testimony hearsay, called it 
“silliness” and determined the opponent and Wright had‘basically 
perpetrated a fraud on Jordan. m ■-

■5 Petitioner did not attend Mrs. Jordan’s purported execution of that
trust.
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!

Lastly, it offends fundamental fairness to convict

&
Petitioner by denying him the presumption of innocence

and instead using the civil contract law construct that
l

i no : turns an ambiguity in a writing criminally against its
3*

5 maker.
*1I In 2007, Petitioner was a prominent Pittsburghr ! •*
iattorney and former Allegheny County Solicitor, who ran 

Republican^t-large seat on Allegheny County 

Council. Petitioner handily defeated his opponent; but not 

before his opponent planted a story with the media that 

5OA ; called into question Petitioner’s co-stewardship with two 

>ner f successive bank co-trustees of Shirley Jordan

Jordan”) a rich but' elderly and incapacitated widow, who 

moved in and out of lucidity.3

le
!*

i for the
w.

i
)ner i

i
\ -

%

vict

At issue was that Petitioner ‘had relayed to 

Bank (^“Northwest”), the

»OA

two S Northwest

:ust f * y . EA £
the 1 >6 memo by Attorney Lance Whiteman, who preceded Petitioner

* ^ . Sl^ent' 4to9S^PetApp.l08aS' Whiteman initially describes Jordan
PeLAn6 T^^^eable in her affairs, conversant in Medicare Part D. Proposed 
in h I4* ^hhin a week, Whiteman describes the^flipped-side” of Iordan^ 

i being ^ <^ea'es having signed the POA, and accuses Whiteman of not

p
*

9
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judge thatopinion of the post-trial

contained over 100 erroneous statements that were

untethered to the trial record in order to sustain the
kee ¥0*-' 8^ )f

Petitioner’s convictiorj|[ an appellate court that provided

kjfi meaningful review and instead adopted 68 of the lower
(fler. APB BTa--t £ V);

court’s erroneous statements^ a prosecution “lowlighted”

by selective prosecution that occurred in the midst of the

Petitioner’s trial and the failure by the Pennsylvania
* - -' i ~ A

Supreme Court to supervise the foregoing.
: > < ■ . •••'-•. r ' ' - 

‘ c'-., -'.I-'-

It offends fundamental fairness to convict petition

j
--.j

i

for using a POA when the trial judge found that the PC

was “void” and hence “does not exist” and that Petition

did not “obfuscate” his use of said POA.

It offends fundamental fairness to cont. 

Petitioner on the grounds that his authority under a PC 

superseded the discretionary expenditure powers of h 

spfjO bank trustees., pursuant to their respective trr 

sfQUSf'documents when a Pennsylvania statute states t: 

opposite.

8
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I5
1

judges of the court responsible for ethe 

transaction of specified classes of the business of the court.

more divisions

snt s of those
S
1

ife, II
I In a court of common pleas having two or

A, < ^ j, -

I each division of the court is.' vested with the full
1 1 __
i jurisdiction of the whole court, but the business of the

gs' | court may be allocated among the divisions of the court by 

| or pursuant to general rules.

42 Pa.C.S.A.

' to |
%

of IL

I-

I
on i

i
i
i

!§9728 authorizes temporary
5
} restraining orders to prevent dissipation of assets.

used by the Commonwealth to obtain a 

J temporary restraining order in Orphan’s Court, because it
I - ■ '

pp | recognized that' the Orphans Court was 

ordinate jurisdiction to the criminal court.

Said
low ii

statute wasurt |
if

r;
a court of co-

•1
■f

ion I r;V

!
3 Of •

¥

VEL. STATEMENT OF THE CASE•me
is of major public concern for several 

Including the uniqueness of cdnstitutional rights
4.

violations that are presented to the Supreme Court for 

redress. These include* the extra-judicial, ultra vires

This case.est

reasons,;

if a

sed

7



The Fourteenth Amendment provides in pertine
, i

/ part: “nor shall anpt State deprive any person of Mf 

liberty or property without due process of law; nor deny

any person within its jurisdiction the equal protection

the law. 28 U.S.C. 1257(a); Pa. Const. Art V, Section 1. 

20 Pa.C.S.A. § 3358 provides that no Orpha^

Court Decree shall be subject to collateral attack

04 account of irregularities.

20 Pa.C.S.A. § 3521 provides a five (5) year windc

for any interested person to re-open ah Orphaiis,^jF

decree.

20 Pa.C.S.A. § 5603(g), found at Ilft!ij®jftHKl-pet.Ap

393a - 395a; provides that if the trustees have ^iafSglfc 

with respect to the expenditure of the income of corpus
INLPMi

the trust, the agent with the power to receive trust ijjjsSb
4

or corpus of the trust may only make non-binding^j»cpie
■ f* 'for the same to the trustees. : C-. -

42 Pa.C.S.A. § 952 provides that the divisions of

court of common pleas are administrative units riirffjTifTr

6



V. JURISDICTION)n

r’s This Court has jurisdiction pursuant to 28
3d

U.S.C. 1257(a). The petition is timely filed. The
1*.

Pennsylvania Supreme Court issued its decision on April
rt

5, 2021.
le

VI. CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVEDsd

The Fourth Amendment provides: “the right of the

- people to be secure in their persons, houses, papers, and
s

*?r ■ - effects, against unreasonable searches and seizures, shall

not be violated, and no Warrants shall issue, but upon

i probable cause, supported by Oath or affirmation, and 
\ . .

3r s particularly describing the place to be searched, and the

)n i persons or things”

1,
i;'

S1

The Fifth Amendment provides: “nor shall any

person be subject for the same offence to be twice put on 

jeopardy of life or limb, nor shall any person be deprived of 

life, liberty or property without due process of law"

5
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/
The August 20, 201%^Opiniori from. -the-Gommon 

Pleas -of- Allegheny County2dismissed the Petitioner’s 

Motion to Recuse the trial judge, and is found~at~Proposed

Pet.App. 278a to 338a. i!

The March 25, 2020, Pennsylvania Superior Court

opinion affirming the “Cashman Opinion” and the

Remand Opinion^pjjjjjj 

Pet.App. 339a to 392a.

2i

\

The Pennsylvania Supreme Court’s April 5, 2021,

per curiam, dismissal of Petitioner’s Application for

Extraordinary Relief, which is the subject of this Petition^,

?r App. 2a.

V

2 Th< imand Opinion.
4V
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ts f»Tr In Re: The Shirley H. Jordan Trust, Shirley H.
Jordan, Principal, Charles P. McCullough, Esq. and PNC

t
Bank, Trustees, Orphans Court Division, Nojf. 6002 of

^jfiiePNC Truslf)
, 2006; dated March 9, 200al

ie fi.H In Re: Shirley H. Jordan, an 

person, Orphan’s Court Division, No. 4478 of 2004.

TTT, PETITION FOR WRIT OF CERTIORARI

ts QM/PPetitioner, Charles P. McCullough, respectfully petitions

for a writ of certiorari to review the judgment of the

Pennsylvania Supreme Court.

IV. OPINIONS BELOW

The May 1, 2017, Rule 1925(b) opinion of the Court

of Common Pleas of Allegheny County,1 confirming the

Pet.App.conviction and sentence 4

165a to 228a.

F opinion of the2018,The December 19,

Pennsylvania Superior Court remanding the case for a

new recusal hearinj

Pet.App. 230a to 276a.

i.e., the Cashman Opinion
3



Petition in violation of his 5th and 14th Amendment rights 

to a Fair Trial and Due Process?

D; Did the Pennsylvania Supreme^Court^validate the 

selective prosecution of Petitioner in violation of his Equal 
Protection rights under the 14th Amendment and his Due 

Process Rights under the 5th and 14th Amendments?

r ■

,v
<

\
J

II. PARTIES TO THE PROCEEDING AND 

RELATED CASES

Petitioner is Charles P. McCullough, Pro Se.A

B. Respondent is the Commonwealth of Pennsylvania 

acting through the Allegheny County District Attorney’s

Office.

sylvania vs. Charles P. 
rfin the Supreme Court of 

Pennsylvania, Western District. Judgment entered April 

5, 2021.

C. Commonwealth p.
McCullough, No.

*

Commonwealth of Pennsylvania vs. Charles P. 
McCullough, No. 233 WDA 2016, In the Superior Court of 
Pennsylvania, Judgment entered March 25, 2020. 
JBBKPet.Appr£?8a.

D.

Commonwealth of Pennsylvania vs. Charles P. 
McCullough, Criminal Division, No. CC 2009 -10522. 

Judgment entered December 17, 2015.

E.
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I. QUESTIONS PRESENTED

/' =
Did the Pennsylvania Supreme Court deny 

Petitioner his rights to a Fair Trial and Due Process under
the 5th and 14th Amendments by failing to acquit him/
when the Commonwealth’s basis of culpability (i.e., a 

“void” Power of Attorney, hereinafter “POA”), and a state 

statute made Petitioner incapable, as a matter of law, of 

committing the offenses for which he was ultimately 

convicted?

A.

i' •

>
/rDid the Pennsylvania Supreme Court deny 

Petitioner his rights to a Fair Trial and Due Process under 

the 5th and 14th Amendments b^ affirming an opinion by a 

post-trial judge that contains over 100 erroneous 

statements that are either not in the record; not in the 

record and contradicted by the record; or taken out of 

context, when 68 of those statements were incorporated 

into the Superior Court’s intermediate opinion of 

affirmance?

B.

i

Did the Pennsylvania Supreme Court, affirm the 

unconstitutional repeal by the Superior Court and the 

post-trial judge, of the presumption of Petitioner’s 

innocence and the use of a contract law presumption that 
language in a POA should be construed against the

C.

O
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IN THE SUPREME COURT OF PENNSYLVANIA 
WESTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA, : No. 14 WM 2021

Respondent

v.

CHARLES P. MCCULLOUGH,

Petitioner

ORDER

PER CURIAM

AND NOW, this 5th day of April, 2021, the Application for Extraordinary Relief and 

the Motion for Stay and to Modify Sentence are DENIED.

Justice Wecht did not participate in the consideration or decision of this matter.


