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QUESTION PRESENTED

This quasi-criminal case involves diabolical retaliation and vindictiveness by
the presiding Judge of the Alleghany County Circuit Court, the Commonwealth
Attorney, a Special Prosécutor and several elected members of a government entity
all in concert to rewrite the terms of Virginia Code §24.2-236 usurping the authority
delegated to the Virginia General Assembly. This quasi-criminal case is a deliberate
attempt to violate the precious equal protections and unalienable constitutional
rights provided to the Petitioner under 42 U.S.C. §1983, 42 U.S.C. §1985, the
Rehabilitation Act of 1973, the Civil Rights Act of 1964, the Americans with
Disabilities Act 1990, U.S. Const. Amend. I, U.S. Const. Amend. V, U.S. Const.

Amend. VIII, and U.S. Const. Amend. XIV

The villainous retaliation and vindictive actions by these individuals
undermine the supremacy clause of the United States Constitution, repugnantly
mock equal profections afforded to our society’s most vulnerable children having been
granted unalienable rights and privileées by the American people henceforth re-

positions the never-ending progress to “form a more perfect union” in harm’s way.

Whether an emergency injunction to enjoin an ORDER issued by Honorable
Judge Ed Stein in the DECISION BELOW of the Alleghany County Circuit Court
granting the Petitioner RELIEF no later June 20 4:00PM to prevent irreparable harm

1s warranted.



CORPORATE DISCLOSURE STATEMENT

The Petitioner is not a publicly held corporation nor is the Petitioner owned by

a publicly held corporation.
PARTIES TO THE PROCEEDING

I. Petitioner, Donnie T.A.M. Kern, MSA, EA via pro se is the current appointed
member of the Alleghany County School Board representing the Clifton Forge West
District. On July 1 2018 the Petitioner’s appointed term on the Alleghany County

School Board began and is due to end June 30 2022 (emphasis added).

II. Respondent, is the Alleghany County Board of Supervisors-members at the
time of filing the Petition under Virginia Code §24.2-234 on December 2 2020 was
George M. Garten, Stephen A. Bennett, Cletus W. Nicely, M. Joan Vannorsdall,

James M. Griffith, Shannon P. Cox, Richard Shull.
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HONORABLE CHIEF JUSTICE JOHN G. ROBERTS Jr.

To the wise, benevolent, and merciful Honorable Chief Justice John G. Roberts Jr., as
Circuit Justice for the United States Court of Appeals for the Fourth Circuit:

Petitioner, Donnie T.A.M. Kern, pro se, and current school board member of Alleghany
County Public Schools, in Alleghany County Virginia representing the Clifton Forge West
District reverently request your consideration. On April 22 2022 you demonstrated your
mercy by granting the Petitioner an extraordinary extension of time to file a petition for writ
of certiorari which was doclketed on June 8 2022. The Petitioner humbly offers gracious
thanks to the Chief Justice for showing mercy and undersfanding, however more is needed
now more than ever.

The Clerk for the Supreme Court, Mr. Scott Harris received an Application for Writ
of Injunction on May 18 2022 filed by the Petitioner, and responded back t‘o the Petitioner:

It Appears the Fourth Circuit has yet to rule on your petition for

reconsideration and reconsideration en banc. Thus, the Fourth Circuit stay

entered February 7, 2022 remains in effect. Therefor your application to stay

the Fourth Circuit mandate is legally premature.

On May 30 2022 the Petitioner filed a motion with the Fourth Circuit seeking
permission to file an application for writ of injunction with the Chief Justice and
Circuit Justice of the Fourth Circuit. On May 31 2022 the Fourth Circuit granted the
Petitioner’s motion to voluntarily dismiss the petition for rehearing and rehearing en
banc. The Petitioner is now placed at the mercy of the Court and the Chief Justice and
Circuit Justice of the Fourth Circuit

The Petitioner seeks to balance the scales of justice in-order-to reestablish the status quo.
The Respondent publicly requested the Petitioner’s resignation on March 42019 and on
December 2 2020 the Respondent filed in the commission of perjury a petition under Virginia

Code §24.234 maliciously alleging numerous accusations against the Petitioner causing



irreparable harm that still continues. 4From December 2 2020 to September 28 2021 which
was approximately nine months and twenty-six days, or three-hundred (300) days the
Petitioner was actively participating as a member of the Alleghany County School Board with
complacency, respect, impartiality, and no ill will. The Petitioner was suspended on
September 28 2021 by the presiding judge, Honorable Ed Stein pursuant Virginia Code
§24.236 issuing the decision beldw‘

The petition for writ of certiorari is now at this Court’s doorsteps and could sprawl out for
another year before a resolution is determined: and that is ok; the children that it is intended
to benefit will be worth the wait. However, the irreparable harm the Petitioner has
succumbed to is not ok. It is prayed that the ORDER in citing the decision below by Honorable
Judge Ed Stein be reversed granting RELIEF and stay proceedings while the Petition for
Writ of Certiorari progresses to cease a small fraction of the current irreparable harm.

INTRODUCTION

The Petitioner was appointed to the Alleghany County School Board by the Respondent
| the controlling entity of the school board. Petitioner having sworn the Oath of Office began a
term on July 1 2018 and to end on June 30 2022. Petitioner discovered systemic
discrimination against the disabled, an African American, and the Petitioner's own child by
the school board thus in exercising U.S. Const. Amend. I sought external assistance.
Petitioner in attempting to secure the rights and privileges of the disabled, an African
American, and the Petitioner’s own child was granted protections provided by but not limited
to: U.S. Const. Amend. I, the Rehabilitation Act 1973, the Civil Rights Act of 1964, 42 U.S.C.
§1983, 42 U.S.C. §1985, the Americans with Disabilities Act of 1990.

In response to the Petitioner’s governmental redress the Respondent in concert with the

school board staged a coup d’état of the Petitioner’s office on February 25 2019. Respondent

t



showed up in-force to intimidate and to issue public threats. March 4 2019 the Respondent
passed a public resolution seeking the Petitioner’s resignation. Respondent publicly stated:

[1] will be honest with you there is not a judge anywhere in this state
that won’t remove him from the board...(emphasis added).!

On March 19 2019 during a joint-budget meeting with the school board the Respondent
‘approved the use of $60,000 by the school board to have legal counsel id est. Reed Smith LLP
(a global law firm with over 1,500 attorneys) deal with the Petitioner.2 On May 18 2019
Petitioner attended a school board meeting and was confronted once again with intimidation
by the Respondent.

The Petitioner was the patriarch in commencing discussions by and between the City of
Covington, Coviﬁgton school board, Alleghany County, and Alleghany County school board
to create a joint school system.? A pivotal vote was going to decide the fate of this new joint-
venture on September 9 2020. Petitioner as a parent, school board member, citizen, and
business owner in an effort to protect the community’s most vulnerable children from
discrimination was compelled to issue a public service announcement on September 5 2020
discouraging the approval of the new school board absence elected members among other
things.* Respondent in retaliation provided a public Memorandum of Understanding (MOU)
on September 9 2020 that it would conduct an investigation into the service announcement.

On October 27 2020 the Respondent held an “Interrogation” as described by former United

States District Attorney John Fishwick: the Petitioner’s counsel from approximately August

! March 4 2019, Board of Supervisors, Courtesy Alleghany Journal:
https://www.youtube.com/watch?v=R-JUXcJfNSO

2 March 19 2019, Board of Supervisors, Courtesy Alleghany Journal:
https:/lwww.youtube.com/watch?v=10PVEvhK2QM

? May 5 2018, Board of Supervisors, Courtesy Alleghany J ournal:
https://www.youtube.com/watch?v=xBtmGtP78h0

4 App. H infra. p. 56-58

5 September 9 2020, Board of Supervisors, Courtesy Alleghany Journal:
https://www.youtube.com/watch?v=_B-mjZqT5sU

3
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2019 to August 2021. During the October 27 2020 “interrogation” from approximately
9:00AM to 3:30PM the Petitioner despite sleep deprivation participated gracefully and even
handed the Respondent’s counsel approximately 500 pages of documents supporting the
accuracy of the public service announcement. The by-product of the “interrogation” was an
approximate 230-page transcript showcasing the brutality of the Respondent via Jim Guynn:

Counsel. Excerpts from the transcript:

Petitioner Threatened #1: Respondent-“[Y]ou're going to keep acting like that,
then we are going to break”, Petitioner-“I'm not acting like anything”,
Respondent-“Your not answering my questions”, Petitioner- “I don’t
understand some of your questions”.¢ Respondent- “[N]ot sure I do, either...”.7
Petitioner Belittled: Respondent-“Mr. Kern, I am not—can you not hear me? I
mean I will speak up if I need to”8, “You need to listen to me. Okay? You need
to listen to me”, “Can you not read it today—".9

Petitioner Threatened #2: Respondent-“I can subpoena your rear end and bring
you back tomorrow” 10

On November 24 2020 the Petitioner is contacted by counsel. Petitioner is told that the
Respondent Wants the Petitioner to resign or a petition seeking removal will be filed.
December 2 2020 the Respondent files a petition!! under Virginia Code §24.2-234 in the
Alleghany County Circuit court alleging the Petitioner violated Virginia Code §24.2-233(1)
which is patently unconstitutional, void for vagueness and overbreadth as the case is quasi-
criminal.

It was revealed to the Petitioner that a key witness skipped out on a deposition and would

not be testifying at trial, coupled with catastrophic evidence!? proving the Petitioner’s

6 App. G infra p.21
71d. at p. 22

8 Id. at p. 23

9 Id. at p. 26

10 Id. at p. 22

1 App. J infra., p. 73
12 App. G infra., p. 17



innocence would not be submitted into evidence. In fear of the Petitioner’s safety and the
safety of the Petitioner’s family decided to suspend counsel and file an approximate fifty-page
(50) Motion to Continue (hereinafter Continuance).!3 The Continuance contained factual
evidence of innocence and perjured statements by the Respondent.

On August 10 2021 the Commonwealth Attorney Marry Pettitt via Patrick Jensen,
Special Prosecutor and Counsel of the Respondent Jim Guynn, and Honorable J udge Ed Stein
(hereinafter Judge Stein) was equipped with enough evidence to drop the petition. On August
12 2021 a court hearing via phone took place and was attended by Patrick Jensen, Jim
Guynn, Judge Stein, John Fishwick, Daniel Martin, and the Petitioner.¢ The Petitioner was
harassed and threatened by Patrick Jensen, Jim Guynn, and Judge Stein with suspension
for filing the Continuance.

On August 24 2021 the Petitioner timely filed with the district court of Western Virginia
an approx. 125-page Notice of Removal premising 28 U.S.C. §1443 (7:21-cv-00448-TTC)
effecting removal on August 25 8:30AM. On August 25 9:00AM Judge Stein recklessly
exceeded his authority violating federal statute in conducting a Kangaroo court in-concert
with Patrick Jensen, Jim Guynn, and the Respondent broadcasting public threats,
extrajudicial statements and caustically causing continued public opprobrium towards the
Petitioner.!5

On September 10 2021 the Petitioner timely filed approximately a 145-page Notice of

Removal premising 28 U.S.C. §1443 (7:21-cv-00471-TTC) effected removal approximately

13 App. H infra., p. 14
14 August 12 2021, Court Hearing via Phone, Commonwealth of Virginia v. Donnie T.A.M. Kern,

CL20000827 retrieved from: https://www.donnietamkern. com/projects-3-1, Courtesy Quill
Accounting and Tax LLC.

15 August 25 2021 9:00AM-Board of Supervisors, Courtesy Alleghany Journal:
https://www.youtube.com/watch?v=dMhEyYyqOkI&t=13s

5
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4:30PM. The district court remanded due to lack of federal matfer sﬁbj ect matter jurisdiction.
September 22 2021 the Petitioner filed a Notice of Appeal and was docketed on September
24 2021 with the Fourth Circuit Appellate court. September 28 2022 the Petitioner was
suspended from office under Virginia Code §24.2-236, a separate punishment.
JURISDICTION

The Fourth Circuit issued an ORDER dismissing the appeal based on lack of jurisdiction
on January 24 2022.16 The Petitioner filed a petition for Rehearing and Rehearing En Banc
on February 7 2022.17 The Fourth Circuit ORDERED a mandatory stay pending Petition for
Panel Rehearing and Rehearing En Banc on February 7 2022.18 April 22 2022 the merciful
Chief Justice John G Roberts granted an extension of time to file the Petition for Writ of
Certiorari and was docketed on June 8 2022.19 The Fourth Circuit on May 31 2022 GRANTED
the Petitioner’s motion to voluntarily dismiss the Petition for Rehearing and Rehearing En
Banc in-order-to file this application for writ of injunction with the Chief Justice and Circuit
Justice John G. Roberts Jr., App. C infra., p. 8. This Court has jurisdiction under 28 U.S.C.
§2541(1) and 28 U.S.C. §1651.

ORDER & DECISION BELOW

ORDER?20

DECISION

“[TThe court doesn’t subscribe any bad motive to either party in this case. That
1s, I do not think it is necessary for a resolution of the motion that is before me
to determine whether Mr. Kern has some ulterior motive when he filed the
motion to continue or as he has said he had a fallen out with his attorney and
his attorney is not representing his interest at that point and wanted to get a
new attorney, certainly his right to do. Flip side of that is I do not subscribe
any ill motive to the Commonwealth filing this motion to suspend. Bottom line

18 App. A infra.
17 App. Cinfra.
18 App. B infra.
19 App. D infra.
20 App. E infra.
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1s the Commonwealth, when the original removal petition was filed had the
right to ask to suspend at that time they did not do so The statute also says

~ this motion shall be, the removal petition shall be given priority on the docket
and shall be heard in a timely manner. The fact is however it happened a week
or two before trial the trial got put off. And now having since changed the
posture of the case. You had the case where the Commonwealth was going to
wait thinking they were going to have the case was going to be heard in August
and was going to be resolved one way or the other. Now suddenly we are in a
position where it wasn't resolved in August and there is no indication when we
will be prepared to resolve this case. Mr. Kern is not apparently, been able to,
did not hire new counsel to date, been no representation to the court that he
has, once he gets new counsel assuming Mr. Kern is still planning on doing
that, then we still have to complete the discovery which has not been done and
we re-schedule a trial and looking at all of that whether intentional or not, I
think the Commonwealth’s position was Mr. Kern result was in a position to
essentially run out the clock at this point, to, to get to the end of his term or
very close to his term without the Commonwealth having the opportunity of
this removal petition being heard. Now the Commonwealth is right when you
read this statute about the suspension it doesn’t say anything, it doesn’t say
for good cause, it doesn’t set any standard for the court to determine when
removal is appropriate or not. But I think there is a number of things to look
at that when you look, again whether the suspension motion has been filed
originally or the fact it is filed later which is you know number one what
posture is the case is in so I think if you have a removal, a suspension that is
very early in the case when nothing has been done and when no motions filed
the court may look at it one way, at the time when this motion is before the
court now we are past the stage where there is any attack on the petition itself
(...mumbling.....) we are past the stage when the legal sufficiency involved in
what we call a demur we are past that stage, all the preliminary challenges
that could have been brought to this petition we are past those, and the other
thing of it the court needs to look at is this is a case where Mr. Kern is an
appointed official as opposed to an elected one, we have a petition brought by
the Board of Supervisors the same people that appointed Mr. Kern which is a
different posture than when we have an elected official and then have whatever
percentage of the vote is necessary to sign a petition to remove somebody who
is elected we are not trying to overturn an election with this suspension; given
all that having reviewed the petition itself, the allegations they are in, having
knowing now that the case is not reset for trial and quite frankly do not know
when the case can be set for trial I think at this point the Commonwealth’s
motion is well taken and the court is going to grant it and suspend Mr. Kern
pending resolution of the matter Mr. Jensen I will ask you to prepare the
appropriate ORDER and submit it to the court for entry to note Mr. Kern’s
objections for all reasons that he has stated here today. 2!

2L September 28 2022, Court Hearing, via hybrid-remote, Commonwealth of Virginia v. Donnie
T.A.M. Kern, CL20000827, Courtesy Alleghany Journal:
https://www.youtube.com/watch?v=auOzoepLRm8&t=249s
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CONSTITUTIONAL AND STATUTORY PROVISIONS INV OLVED
Virginia Code §24.2-234-Appendix N infra., p. 82
Virginia Code §24.2-233(1)-Appendix O infra., p. 83
Virginia Code §24.2-236-Appendix P infra., p. 84
Virginia Code §2.2-3900-Appendix Q infra., p. 84
Virginia Code §2.2-3010.1-Appendix R infra., p. 87
Virginia Code §40.1-27.3-Appendix S infra., p. 88
Virginia Code §40.1-33-1-Appendix T infra., p. 89
‘Constitutional Amendment I-Appendix U infra., p. 90
Constitutional Amendment V-Appendix V infra., p- 90
Constitutional Amendment VIII-Appendix W infra., p. 90
Constitutional Amendment XIV-Appendix X infra., p. 91
FACTUAL AND PROCEDURAL BACKGROUND
The Continuance
The Continuance filed on August 10 2021 detailed with specificity the facts and evidence
of the dire need for a continuance. Petitioner opined in the Continuance including but not
limited to (emphasis added):
(I). Reason for Continuance;
(a). “The defendant who was represented by counsel as of August 9 2021
suspends representation and comes forth pro se with a motion for continuance
in the trial by jury scheduled August 25, 26, and 27 of 2021 under Va.R. Sup.
Ct. 8:14 due to conflicts arising out of representation, abuse of process and

malicious discovery attempts initiated by the Commonwealth in carrying out

the petition filed by the Alleghany County Board of Supervisors on December
2 20207.22;

(b). “(a). The Defendant on July 16 2021 inquired once again with counsel to
proceed with having charges of perjury brought against the Alleghany County
Board of Supervisors, and Special Prosecutor Jim Guynn so that the defendant

22 App. G infra., at p. 14



would be able to show cause why he should not be removed under §24.2-235.
Counsel suggested that the defendant do it and declined”.23;

(c). “(b). The Defendant on July 16 2021 requested of counsel to file a motion
of Equitable Estoppel/Unclean Hands doctrine for the Court to deny members
of the Alleghany County Board of Supervisors the equity being sought which
is to remove the defendant from his position on the Alleghany County School
Board. Counsel suggested that the defendant do it and declined”.2;

(d). “(¢). Defendant requires time to acquire legal counsel to provide a defense

and show cause under §24.2-235 which the defendant has already expensed

over $30,000 since December 2020 in an attempt to do just that”.25

(IT). Continuance Allegation Evidence & Perjury;

(a). Respondent alleged that the Petitioner “made no effort to determine the truth or
falsity of the statement prior to publishing it”.26 The Petitioner provided excerpts from the
October 27 2020 transcript of the hearing:

Respondent- “You took Amy Trail’s word for it without checking with

anybody else. Right?” Petitioner- “No, no”.2? Petitioner- “I eventually

reported it to the School Board. Then I reported it to Child Protective Services
because I felt no progress was being made by the School Board. I felt they were

more concerned about the employee who led me on to the situation. I believe

this was a civil rights violation. I believe it could have an adverse, long-term

detrimental impact on the student”.28

(b). The Respondent alleged the Petitioner “[R]efused to participate in the
investigation even though it was mandated by school board policy”.2° The Petitioner provided

letters of communication with the assistance of counsel agreeing to consider cooperating with

the investigation.? There was no refusal.

2 Id. at p. 16
24 1d. at p. 16
2 Id. at p. 45
- 26 ]d. at p. 28
27 1d. at p. 28
28 Id. at p. 29
29 Id. at p. 36
30 Id. at p. 37



(c). The Petitioner was also accused of making “[F]alse and baseless complaints”.31.
Explicit detail on the discovery of the misappropriation of $1,619,785 through the school
division’s budget was provided. From 2015-2016 to 2018-2019 $1,619,785 was appropriated
to #6000-Fa§ilities fund. This $1.6 million was never expensed. The school board transferred
the $1.6 million to the Respondent under the guise of #7100-Debt Service Expense.3?
Misappropriation takes place when the beneficiary of appropriated funds change. These
operating funds were appropriated to benefit the education of students but were squandered
to benefit the Respondent.

(III). Continuance Ethical Responsibilities

The Petitioner in prudence reminded the Commonwealth Attorney and Judge Stein of the
Model Rules of Professional Conduct by the American Bar Association (2019 edition) and
Virginia Cannons of Judicial Conduct.33
August 12 2021 Court Hearing

Patrick Jensen, Jim Guynn, and Judge Stein all-in-concert acted with vindictiveness
and retaliation against the Petitioner on August 12 2021 as demonstrated in the recorded

hearing (14:30 to 26:10).34

Commonwealth Attorney via Patrick Jensen opined:
“[I] guess the position of the Commonwealth is, when we file that motion, we
probably won’t object to a continuance if the court hears that motion to suspend

Mr. Kern and he is in fact suspended from office”(emphasis added).3>

Special Prosecutor & Counsel for Respondent Jim Guynn opined:

31 Id. at p. 40

32 Id. at p. 40-41

33 Id. at p. 43 :

3 August 12 2021 Court Hearing via Phohe-Commonwealth of Virginia v. Donnie T.A.M. Kern
CL20000827 retrieved from: https://www.donnietamkern.com/projects-3-1, Courtesy Quill
Accounting and Tax LLC.,

35 Id. at 19:24

b4
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“[Y]ou do not get to seek a continuance two weeks before trial and keep your
position until a jury tells you to go back or not” (emphasis added).%

Judge Stein:
“[1] am going to continue your trial and I will hear the Commonwealth’s motion
they say they are going to file...on the 25th of August 9:00AM...if you're going
to have counsel by then that is fine, if you don’t have counsel, we will probably
do it anyway”(emphasis added).37
US Fourth Circuit Court of Appeals
On September 22 2021 the Petitioner filed an appeal with the Fourth Circuit.
District Complaint Western District of VA
On September 27 2021 the Petitioner filed a temporary restraining order and civil rights
complaint against all seven current members of the Respondent, Patrick J ensen, Jim Guynn,
and J udge Stein. On September 27 2022 an email was sent to the parties along with a notice
of tl;e complaint.38
September 28 2021 Suspension
On September 28 2021 the Petitioner was suspended.®® J udge Stein in restating fhe
DECISION BELOW.4
ARGUMENT |
The decision below should be reversed as it was done in retaliation and was vindictive.
The decision below was wrong and was clearly erroneous. The decision below was the bi-
product of a Petition filed in the commission of perjury by the Respondent in December 2

2020 invokes the “unclean hands doctrine”. The decision below violated the Petitioner civil

rights‘under U.S. Const. Amend VIII. The Court has overturned convictions when a Special

36 Id. at 20:30

37 Id. at 23:50

38 App. K infra., p. 76
3% supra note 20

40 supra note 21
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Prosecutor has been appointed and while equally holding interest in the outcome of a case
as is demonstrated in this case (Young v. United States ex rel. Vuitton et Fils S.A., 481 U.S.
787,807-13(1987) requires reversal of the suspension; a predatory punishment.
Decision Below was Retaliatory

| Retaliation defined by the Legal Information Institute, Cornell Law School as “any act
of harm in response to an actual or perceived harm”.4! Retaliation was defined by the Court
in Jackson v. Birmingham Bd. of Ed. 544 U.S. 167, ITA (2005) held:

“Retaliation is, by definition, an intentional act. It is a form of

‘discrimination’ because the complainant is being subjected to differential
treatment”.

The Court clearly explained that retaliation occurs when an individual opposes
discrimination against minorities and is punished for doing so0.12 The Court opined:
Without protection from retaliation, individuals who witness discrimination
would likely not report it, indifference claims would be short-circuited, and
the underlying discrimination would go unremedied.3
The United States Department of Justice Assistant Attorney General Kristen Clarke
stated in a matter involving retaliation by the Florida State court:
“This settlement sends a message that those who speak up for fundamental
civil rights — like the right of meaningful access to our judicial system —
must be able to do so without fear of reprisal”.#

The Petitioner in exercising U.S. Const. Amend. I. of speech and redress® on August 10

2021 by filing the Continuance in an effort to protect the Petitioner’s U.S. Const. Amend. V.

41 See Law Institute, Cornell University: https://www.law.cornell.edu/wex/retaliation, retrieved
May 05 2022 ,

42 Jackson v. Birmingham Bd. of Ed. 544 U.S. 167, IIA, 1IC (2005)

43 Id. at IIC

4 Justice Department Obtains Settlement in the Title VI Retaliation Matter with Florida State
Courts (September 14 2021) https://www.justice.gov/opa/pr/justice-department-obtains-
settlement-title-vi-retaliation-matter-florida-state-courts-system

4 App. Linfra., p. 90

12


https://www.law.cornell.edu/wex/retaliation
https://www.justice.gov/opa/pr/justice-department-obtains-settlement-title-vi-retaliation-matter-florida-state-courts-system
https://www.justice.gov/opa/pr/justice-department-obtains-settlement-title-vi-retaliation-matter-florida-state-courts-system

right of due process? incorporated by U.S. Const. Amend. XIV. providing equal protection?’
Was retaliated against by Patrick Jensen, Jim Guynn, and J udge Stein, and the Respondent
via having filed the petition under Virginia Code §24.2-234 as examined through their
statements below:

(I). Patrick Jensen Retaliated

Patrick Jensen affirmed that he would not object to a continuance if the Petitioner was
“in fact suspended”.® This meant that the Petitioner’s right of redress and speech would be
abridged by the Commonwealth if the Petitioner would r‘mt have been first punished in lieu
of the continuance;

(I). Jim Guynn Retaliated

Jim Guynn affirmed that the Petitioner is not allowed to “seek” redress or exercise speech
without being punished with suspension?®:

(III). Judge Stein Retaliated

Judge Stein held “if you’re going to have counsel by then that is fine, if you don’t have
counsel, we will probably do it anyway” (emphasis added).50 Judge Stein acted to seek
punishment of the Petitioner without Counsel. Judge Stein was aware that the Petitioner
lost $30,000%! to an attorney. Nothing was stopping Judge Stein from appointing Counsel
for the Petitioner as the case is quasi-criminal. Judge Stein’s use of the word “we”52

confirms that Judge Stein, Patrick Jensen, and Jim Guynn all-in-concert would seek to

46 App. Vinfra., p. 90
17 App. EE infra. p.91
48 supra note 35

49 supra note 36

50 supra note 37

51 App. G infra. at p. 46
52 supra note 37
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retaliate due to the Petitioner having invoked unalienable constitutional rights (emphasis
added).

Summary

Judge Stein stated: “[T]he court doesn’t subscribe any bad motive to either party in
this case”.?3 Judge Stein concedes in affirming the inexistence of a “bad motive” and the
existence of zero-justification for the increase in punishment upon the Petitioner.

Block v. Ribar, 156 F.3d 675 (6th Cir. 1998) the Sixth Circuit affirmed that retaliation
entails three elements. In application to this case; it would require that: the Petitioner’s
conduct is protected, Petitioner was subject to adverse action that could discourage an
ordinary person from continuing similar conduct, and a connection between the Petitioner’s
conduct and the adverse action existed.

The adverse action in this case is the unwarranted harassmént by Patrick Jensen, Jim
Guynn, and Judge Stein having publicly suspended the Petitioner with-the-intent to cause
irreparable embarrassment and harm. The protective conduct is the Petitioner exercising
U.S. Const. Amend. I. the right of speech and governmental redress.

The Seventh Circuit Court held in Bart v. Telford, 677 F.2d 622, 626 (7th Cir. 1982):

The effect on freedom of speech may be small, but since there is no justification
for harassing people for exercising their constitutional rights, it need not be
great in order to be actionable...An entire campaign of harassment which
through trivial in detail may have been substantial in gross.

The Petitioner has been the subject of a campaign consisting of relentless irreparable
harassment by the Respondent. The last element requires a connection between the

Petitioner’s protected conduct and the adverse action brought by Patrick Jensen, Jim Guynn,

Judge Stein, and the Respondent. Blackledge v. Perry a landmark case will help provide

53 supra note 21
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clarity in identifying this last element.5* The case involves a defendant who appealed a
verdict to the State Supreme Court and subsequently was indicted for a felony by the
prosecution. The oral argument in Blackledge v. Perry will accentuate this goal.

Justice Marshall asked Richard League, the attorney general if the defendant would have
been punished had the defendant never sought to redress with the higher court.’s Richard
League’s responded that he would not have been punished.5 Justice Marshal then stated “So
because he appealed, he was indicted?”.5” The attorney general responded “I would say so,
yes sir” 58

The Petitioner went unsuspended for 300 days from the time the Respondent filed the
petition under Virginia Code §24.2-234 alleging violations of Virginia Code §24.2-233(1) on
December 2 2020. Had the Petitioner not filed the Continuance, the Petitioner would have
never been suspended as indicated by Patrick Jensen on August 12 2021.59

In United States v. Ruesga-Martinez, the Ninth Circuit held: “On the record before us
there is absolutely no evidence that justifies the increase in the charges brought against
appellant”.®® The Petitioner having eagerly sought asylum by redressing the State court in
filing the Continuance with an effort to bring the petition to an end had received vengeful
retaliation from Judge Stein, Patrick Jensen, Jim Guynn, and the Resp\ondent in doing so. In
quoting the Court in United States v. Goodwin: “To punish a person because he has done

what the law plainly allows him to do is a due process violation "of the most basic sort”.6!

54 417 U.S. 21 (1974)

5 Id. at 12:10-12:18

56 Id. at 12:19-12:23

57 Id. at 12:23-12:27

58 Id. at 12:27-12:37

5 supra note 35

60 F.2d 1367 (9th Cir. 1976) at 1370
€1 457 U.S. 368 (1982)
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Decision Below was Vindictiveness
Vindictiveness can be described as the Court held:
“In cases in which action detrimental to a defendant has been taken after the
exercise of a legal right, the presumption of an improper vindictive motive has
been applied only where a reasonable likelihood of vindictiveness existed”.62
Vindictiveness is defined as “disposed to seek revenge, intended for or involving
revenge”.% Causes do exist to compel someone to be vindictive seeking revenge absent being
provoked. In an article titled “Revenge and the people who seek it” by Michael Price in
researching the work of renown psychologist IJan McKee, PhDs¢ having published a paper on
Social Justice Research (Vol. 138, No. 2). Ian McKee, supports the logic that "People who are
more vengeful tend to be those who are motivated by power, by authority and by the desire
for status," he says, "They don't want to lose face".$5 Kevin Carlsmith, PhD indicated “you
‘are willing to sacrificing your well-being in order to punish someone who misbehaved” when
you are vengeful %6 Judge Stein, Patrick Jensen, and Jim Guynn took extreme career risks.
(I). Prosecution Vindictiveness
On September 28 2021 during the court hearingr Patrick Jensen stated the Petitioner had
wanted the following in the Continuance that was filed:

“[A} bunch of extremely unreasonable demands, he had wanted the board of
supervisors charged with perjury, and Mr. Guynn charged with
perjury, essentially, he wanted motions made that have no basis in fact or
law.; Mr. Kern is exactly correct the Commonwealth did not seek to suspend
him last December when my office was appointed and that was something

that I discussed with Mr. Guynn back then quite frankly at that point I
did not see any legal basis in doing it;

62 Id. at (a)

8 Dictionary-Merriam-Webster.com- “vindicative™: https://www.merriam-
webster.com/dictionary/vindictive on 05/07/2022

64 American Psychological Association, June 2009 Vol 40, No 6 at
https://www.apa.org/monitor/2009/06/revenge

65 Id.

66 Id.
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Contrary to what Mr. Kern thinks. Attorneys have to follow the law. We have
to see what the facts are. We have to apply them to the law. The motions that
we make before court have to be made in good faith. There was no good faith
basis to suspend Mr. Kern until word of his issues with his counsel came
up in that motion to continue. That motion of continue clearly shows says
he was trying to delay this matter unnecessarily that is why we did not file
anything prior to that. I am aware of Mr. Kern filing something in federal
court naming myself and numerous other people (emphasis added)”.6”
Patrick Jensen concedes that discussions with Mr. Guynn took place in December of 2020.
At this time Jim Guynn had not been appointed as Special Prosecutor. Jim Guynn was
Counsel for the Respondent at the time. Jim Guynn was subsequently appointed as Special
Prosecutor on March 3 2021 by Judge Stein, App. J infra., at p. 71.
The Court held in Hartman v. Moore, regarding the element of prosecutor vindictiveness:
[M]ust show that the nonprosecuting official acted in retaliation, and must also
show that he induced the prosecutor to bring charges that would not have been
initiated without his urging.58
Jim Guynn Counsel for the Respondent having aided and abetted the Respondent to file
a petition under the penalty of perjury  is the identified “nonprosecuting” official on behalf
of the Respondent. Patrick Jensen conceded that Jim Guynn prior to being appointed as
Special Prosecutor had influenced Patrick Jensen’s decision to not seek suspension on
December 2 2020.7 This nonprosecutor influence was demonstrated once more as Patrick
Jensen sought to have Jim Guynn appointed as Special Prosecutor on March 3 2021.7 Patrick
Jensen could have received assistance from any attorney across the Commonwealth of

Virginia but picked Jim Guynn, the Respondent’s Counsel. Jim Guynn’s influence on Patrick

Jensen demonstrates that a “nonprosecutor” relationship existed contributing to prosecutor

’

67 supra note 21

68 547 U.S. 250 (2006) at C

69 supra note 6 p. 42

70 supra note 21

" App J infra. p. 71, Commonwealth Motion to Appoint Special Prosecutor
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influence and vindicti‘veness on December 2 2020 and henceforth on September 28 2021 as
punishment towards the Pétitioner went from zero to one-hundred percent.

During the August 12 hearing Jim Guynn maintained a relationship as both Special
Prosecution and Counsel for Respondent having further placed influence on Patrick Jensen
stating in further support:

“You do not get to seek a continuance two weeks before trial and keep your
position until a jury tells you to go back or not”.”2

The Court in Hartman v. Moore also held:
Some sort of allegation, then, is needed both to bridge the -gap between the
nonprosecuting government agent’s motive and the prosecutor’s action, and to
address the presumption of prosecutorial regularity. And at the trial stage,
some evidence must link the allegedly retaliatory official to a prosecutor whose

action has injured the plaintiff. The connection, to be alleged and shown, is the
absence of probable cause.”™

Jim Guynn counsel for the Respondent saw a perfect opportunity to have the Petitioner
immediately removed from the school board through Patrick Jensen via suspension and co-
conspirator and long-time ally of the Respondent: Judge Stein. The motive was removal
through suspension.

The Ninth Circuit held in United States v. Ruesga-Martinez:

Pearce and Blackledge therefore establish, beyond doubt, that when the
prosecution has occasion...because the accused has exercised some procedural
right, the prosecution bears a heavy burden of proving that any increase in the
severity of the alleged charges was not motivated by a vindictive motive.?

Patrick Jensen’s own admissions built.the vindictive bridge crossing the motive ravine.

(a) Suspension due to Respondent Motives

The Respondent, the controlling entity of the Alleghany County School Board was facing

an approximate half-million-dollar discrimination settlement due to the intentional

72 supra note 36
-7 547 U.S. 250 (2006)
74 534 F.2d 1367 (9th Cir. 1976) at 1369
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discrimination of an employee of the school board. It was discussed in multiple school board
meetings that that it was a fact the school board had hired an unqualified male over a
qualified female for an employment position. It was presented that the damages for such
violation of the public trust would be significant. The Petitioner supports the vindication of
those wronged. Petitioner supported the creation of a job the employee could fill to regain
equity and self-esteem in an attempt to ur_1ravel the wrong caused by the school board. The
Respondent in-order-to keep the Petitioner from the details of the monetary renumeration of
the financial settlement the Petitioner was suspended on September 28 2022. October 11
2022, twelve days later the employee dismissed the federal complaint; a customary practice.

The Petitioner also an advocate against child sexual abuse and was critical of the current
policies of the school board. A sex scandal investigation involving the Virginia State police
and potentially twenty-eight (28) underage females came ihto existence involving an
employee of the school system prior to the suspension.”

It was going to bevadvantageous for the Respondent to have the Petitioner suspended.
The Petitioner was very outspoken on the abuses by other board members of using
settlements to escape accountability.’ Petitioner supports correcting the wrong that occurs,
however individuals responsible for the wrong should be held accountable so it doesn’t
happen again. These issues demonstrating a complete violation of the public trust provides
significant motive for the Respondent to have the Petitioner suspended.

The Petitioner after being ehcouraged by the Respondent to run for a seat on the Board
of Supervisors on October 27 2020 headed the cause. Subsequently the Respondent used the
suspension as a means to disrupt the free and fair election in November of 2021 which the

Respondent succeeded in doing causing the Petitioner to lose.

7 App. Linfra. p. 69
76 App. H infra. p. 53-55
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Summary

Patrick Jensen’s prosecution of suspension was vindictive and well established. It is also
supported: as Jim Guynn had maintained a “nonprosecution” relationship inciting revenge
due to Petitioner filing a continuance, an appeal to the Fourth Circuit, a federal complaint
against Patrick Jensen, Jim Guynn, and Judge Stein, and members of the Respondent in
Federal District prior to September 28 2021. The Petitioner’s Continuance was a beacon for
aid that had been ignored. The Court opined in North Carolina v. Pearce, 395 U.S. 711, 724
(1969):

A court is without right to . . . put a price on an appeal. A defendant's exercise
of a right of appeal must be free and unfettered. . . . It is unfair to use the great
power given to the court to determine sentence to place a defendant in the
dilemma of making an unfree choice. (internal quotations omitted)

(II). Judicial Vindictiveness

The Court held in Blackledge v. Perry, 417 U.S. 21, 28 (1974):

[T]he rationale of our judgment...was not grounded upon the proposition that
actual retaliatory motivation must inevitably exist. Rather, we emphasized
that since the fear of such vindictiveness may unconstitutionally deter
a defendant's exercise of the right to appeal or collaterally attack his
first conviction, due process also requires that a defendant be freed of
apprehension of such a retaliatory motivation on the part of the sentencing
judge. (internal quotations omitted) (emphasis added)

The Court in Blackledge v. Perry held that even the existence of “fear” of vindictiveness
could violate due process, and it is further argued that fear of vindictiveness should not be
grounded to appealing but in all regards to the fair administration of justice. Supported by
the Ninth Circuit in United States v. Ruesga-Martinez?" having opined that the “mere

appearance of vindictiveness” can cause due process to be violated requiring that prosecution

or a judge with the burden to prove otherwise that it doesn’t exist.

77534 F.2d 1367, 1369 (9th Cir. 1976)
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Counsel for Petitioner, and former U.S. District Attorney, John Fishwick attempted to
address the appearance and existence of fear that vindictiveness was established involving
Judge Stein via a letter sent directly to Judge Stein on January 27 2021.7® John Fishwick

stated:

“[H]e has asked us to make an inquiry about whether or not this presents a
conflict for you, either as a Circuit Court Judge or in your former position as
Alleghany County Commonwealth Attorney”.”

No response was provided. Judge Stein failed to recuse himself from the case.

Judge Stein’s term began as the presiding judge of Alleghany County Circuit Court after
being appointed by the Virginia General Assembly on July 1 2019. Prior to appointment to
the bench Judge Stein was the Commonwealth Attorney in Alleghany County. Judge Stein
maintained close political ties with the Respondent for many years.

On May 2 201»7, Judge Stein as Commonwealth Attorney sought redress with the
Respondent in-order to get more funding for a radio system on behalf of the sheriffs

department stating:

“[N]Jo body went to the school board and said pick school raises, if you want
raises for your school teachers this year or do you want New Tech, pick one.
That’s not the way it works. That should not be the way it works.&
Unfortunately, that is the way it works.8! The Respondent had misappropriated another
$500,000 up to $1,000,000 in funds from the school board, App. G infra. p.35. The

Continuance provided support of the erroneous school board action item stating “the

leadership committee of the County of Alleghany and Alleghany County School Board met” .82

N

8 App. H infra., p. 60

 Id. :

80 May 2 2017, Judge Stein with Board of Supervisors, Courtesy Alleghany Journal:
https://iwww.youtube.com/watch?v=kRqWGmnMJZU

81 “Board of Supervisors Threaten to Cut Budget", Recorded Audio, Courtesy Quill Accounting

and Tax LLC, retrieved from: https://www.donnietamkern.com/projects-3-1
82 Jd.
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The leadership committee does not exist. This meeting was never opened up to the public as
required by law. In addition, the $1,000,000 congruent conversation comes from a recorded
conversation between the Petitioner and Superintendent Eugene Kotulka in which the
Superintendent disclosed that the County Administrator on behalf of the Respondent
demanded the delivery of funds up to $1,000,000 from the school board.s3
| Judge Stein as Commonwealth Attorney revisited the Respondent publicly to
encourage salary increases for the sheriff's department.8* On March 15 2019 Judge Stein
makes a final appeal to the Respondent establishing a quid-pro-quo relationship:
“[TThank you for everything you have done over the years. We have had
some conversations over the years from time to time...I have never
really been here to ask for anything from my office; tonight, I am”.85
Judge Stein’s long-term relationship with the Respondent also created a nonprosecuting
relationship assisting a vindictive motive. The Respondent insisted there wasn’t a judge in
the State that wouldn’t remove the Petitioner; it is now apparent that Judge Stein was one
of them.® Judge Stein appointed Jim Guynn as Special Prosecutor so that the Respondent
could influence the decision of the prosecutor as the bench had already been compromised.
The Petitioner during a school board meeting in the Fall of 2018 was told by
Superintendent Eugene Kotulka in a closed session meeting that a request v;ras made to the
Commonwealth Attorney id est. Judge Stein to investigate a grandmother; a guardian of a
child left motherless due to cancer. This investigation was retaliatory as this family like the

Petitioner filed an Office of Civil Rights complaint against the school division. The

83 Return of Funds up to $1,000,000, Recorded Audio, Courtesy Quill Accounting and Tax LLC,
retrieved from: https://www.donnietamkern.com/projects-3-1

8¢ May 10 2017, Judge Stein with Board of Supervisors, Courtesy Alleghany Journal -
https://www.youtube.com/watch?v=S8J4svhérytw

8 March 15 2019, Judge Stein with Board of Supervisors, Courtesy Alleghany Journal -
https://www.youtube.com/watch?v=ly2yzPq_6iE&t=29s

8 supra note 1

22


https://www.donnietamkern.com/projects-3-l
https://www.youtube
https://www.youtube
https://www.youtube.com/watch?v=ly2yzPq_6iE&t=29s
https://www.youtube.com/watch?v=ly2yzPq_6iE&t=29s

grandmother and child were moved out of the community with the help of a group of
physicians at the detriment of a retaliatory school system: subsequently only to have police
arrive later on their door step.

The Court held North Carolina v. Pearce, 395 U.S. 711,725 (1969)

[Slince the fear of such vindictiveness may unconstitutionally deter a
defendant's exercise of the right to appeal or collaterally attack his first
conviction, due process also requires that a defendant be freed of apprehension
of such a retaliatory motivation on the part of the sentencing judge. (emphasis
added).

The Petitioner feared the vindictiveness of the prosecution and Judge Stein. John
Fishwick’s letter to Judge Stein on January 27 2021 proves it. App. H infra., p. 60. Patrick
Jensen, Jim Guynn and Judge Stein all in-concert were sick mentally with vengeance; their
corroborated public suspension of the Petitioner put it on display. The Petitioner having also
filed a Notice of Removal, an appeal with the Fourth Circuit, and then a complaint on
numerous people including Patrick Jensen, Jim Guynn, and Judge Stein had created the
motive to ORDER the vindictive suspension.

The Court also held:

Fifth Amendment guarantee... And it protects against multiple punishments
for the same offense (North_ Carolina v. Pearce, 395 U.S. 711, 717 (1969)).

The Petitioner was punished when the Respondent filed thé petition on December 2 2020
casting the Petitioner into including, but not limited to irreparable public humiliation,
harassment, and gas lighting. On this date J udge Stein waived suspension, enacting a zero-
degree of punishment. On September 28 2021 Judge Stgin enacted punishment increasing
suspension from zero to one-hundred percent (100%) for the same offense. Judge Stein
admitted that no bad motive had existed.8” U.S. Const. Amed. V. protects from multiple

punishments for the same offense, the Petitioner has been punished multiple times.

87 supra note 21
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In concluding, the Court affirmed in Blackledge v: Perry:

Due process of law requires that such a potential for vindictiveness must not
enter...We hold, therefore, that it was not constitutionally permissible for the
State to respond...by bringing a more serious charge...%

Patrick Jensen: Perjury is “Baseless”

Reiterating Patrick Jensen’s statements during the September 28 2021 hearing:
“[Clharged with perjury, and Mr. Guynn charged with perjury... he wanted
motions made that have no basis in fact or law... I am aware of Mr. Kern filing
something in federal court naming myself and numerous other people”.89

Patrick Jensen is wrongheaded in his claim that the perjury claim by the Petitioner was

“baseless”.® Perjury is not baseless. The Respondent filed a petition under the penalty of
perjury which Respondent’s Counsel Jim Guynn drafted and each member of the Respondent
signed it. Perjury is a very good defense; especially if it involves fabricating girls’ panties, as
was the case in Vargas v. Peltz®! in examined below:

~(I) “The Panties”- Textbook Perjury

Vargas v. Peltz®? a case in the district court for the Southern District of Florida. Maria

Vargas alleged sexual harassment against Nelson Peltz. Maria in a deposition under oath

testified that Nelson gave her a pair of panties around September of 1992.9 Maria produced
the pair of panties during the deposition as evidence. The panties went under investigation
and it was determined that the panties submitted into evidence by Maria at her deposition

under oath were not available for purchase until November 10 1993.95 There was no way

88 417 U.S. 21, 29 (1974)

89 supra note 21

90 supra note 74

9 901 F. Supp. 1572 (S.D. Fla. 1995)
92 Id.

93 Id.

9 Id.

9 Id.

24



Maria could have been given the panties she presented in her testimony which Maria had
also entered into evidence therefore perjuring her own testimony.

The District Court held:

“False evidence in the form of women's panties indeed concern the central issue
in this case...federal case law is well established that dismissal is the
appropriate sanction where a party manufactures evidence which purports to
corroborate its substantive claims... it is firmly established that this court has
the inherent power to dismiss an action when a party conducts litigation in
"bad faith" and in an abusive manner”.%
The unclean hands doctrine (Precision Instrument Mfg. Co. v. Auto Main. Mach. Co.,
324 U.S. 806, 814 (1945) warrants reversion of the decision below. The suspension under
Virginia Code §24.2-236 was a bi-product of the Petition filed by the Respondent in
December 2 2020 in the commission of perjury.
Decision Below is Wrong
The Honorable Chief Justice in delivering the opinion of the Court in King v. Burwell, 576
U.S. IT (2015) stated “If the statutory language is plain, we must enforce it according to its
terms”. The Honorable Chief Justice goes on to say “But oftentimes the “meaning—or
ambiguity—of certain words or phrases may only become evident when placed in context”.
This argument will be supported by the statutory plain language and the context in which
the language was used.
(D). Virginia Code §24.2-236- Prohibits subsequent event-Plan Language’
Virginia Code 24.2-236 states that “in the event of a proceeding”.?” Event means “a

noteworthy happening”® and “event” in this statute is singular. “Proceeding” is singular. The

plain language of this statute means that once a noteworthy happening comes into

% 901 F. Supp. 1572 (S.D. Fla. 1995) at 54

97 App. P infra. p. 84

9% Merriam Webster Dictionary-“Event” noun, https://'www.merriam-
webster.com/dictionary/event
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existence the determination of suspension should be made (emphasis added). Following are
eligible events: “§24.231, §24.2-232, §24.2-233, §24.2-234” % The only two statutes that relate
to the Petitioner are §24.2-233, and §24.2-234. Virginia Code §24.2-233 and §24.2-234 came
into existence on December 2 2020 and does not allow for a subsequent “event” once the
“event” has already came into existence. If this was not the case the Virginia General
Assembly should have used “In a judicial proceeding” replacing “the event of a"; this however
was not what was written;

(II). Virginia Code §24.2-236- Prohibits subsequent event-Context

Virginia Code §24.2-236 states in part “[A]lny officer convicted of a felony under the laws
of any state or the United States shall be automatically suspended upon such conviction”.100
The statute does not allow for a circuit court to wait 300 days, and then apply the suspension
to a convicted felon. The statute requires the circuit court to immediately suspend. Circuit
court action is mandated, as the statue in addition holds “regardless of any appeals,
pleadings, delays, or motions”. The statue clearly states “the circuit court may enter’. The
context of the statue in considering application to a convicted felon implicates that the court
“in the event” and at the time it came into existence is expressly required to entertain the
optioh of suspension, and not at a subsequent time period during the proceeding;

(II). Virginia Code §24.2-236- Prohibits Motion

The statute clearly says “iﬁ the event of a judicial proceeding”.®! A motion is not
considered a “judicial proceeding” in this context, as it specifically identifies the following
“§24.231, §24.2-232, §24.2-233, §24.2-234” as an eligible judicial proceeding, id est. “event”: a

motion does not qualify.’%2 If the Virginia General Assembly wanted a motion to trigger an

99 supra note 97

100 supra note 97
101 sypra note 97
102 supra note 97
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“event” to enact suspension it would have decreed it so. It didn’t. The intent of the statute is
based on the language “the circuit court” at its own discretion and not under prosecutorial
duress will enter an order to suspend, based on a “event” when a singular “udicial
proceeding” comes into existence. Statute states “[TJhe Court may, in its discretion, continue
the suspension...”.103;

(IV). Virginia Code §24.2-236- Prohibits “event” under-§24.2-236

The codes stated a judicial proceeding under “§24.231, §24.2-232, §24.2-233, §24.2-234”,
Virginia Code §24.2-236 is not included nor was it meant to be, if that was the case the
Virginia General Assembly would have decreed it so. To allow a motion pursuant §24.2-236
to create a judicial proceeding is re-writing the statute from the bench;

(V). “Posture” of the Petitioner?

Judge Stein, in the restating the decision below opines

“[W]e have a petition brought by the Board of Supervisors the same people that
appointed Mr. Kern which is a different posture than when we have an elected
official” supra. note 21
Incorporating the posture of the Respondent Judge Stein failed to incorporate the posture
of the Petitioner. A quasi-“employee” relationship is established through the appointment
process where loyalty 1s governed by the Oath of Office. If Judge Stein would have
incorporated the posture of the Petitioner, then Judge Stein should have realized other
statutes within the Code of Virginia provide substantial defenses to the suspension by the
Respondent which include but not limited to Virginia Code §2.2-3900 Human Rights Act,
Virginia Code §40.1-27.3 Retaliatory Action Against Employee Prohibited, and Virginia Code

§2.2-3010.1 Discrimination and Retaliatory Actions Against Citizen Whistle Blowers

Prohibited. The posture of the Petitioner would also require Judge Stein to have provided

103 supra note 97
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evidence hearing under .the contestations (21-1537, Pet. 2) aé contained in the Notice of
Removal as it was also filed with the Alleghany County Circuit Court despite it being
remanded. Example, the Civil Rights Act of 1964 bars any form of punishment for helping
decrease the burden of discrimination (21-1537, Pet. 2). Many postured positions existed that
supersedes suspension under Virginia Code §24.2-236 therefore reversal is required. Judge
Stein’s failure to analyze the Petitioner’s posture renders the decision below clearly
erroneous.

(a). Virginia Code §2.2-3900-Hﬁman Rights Act Supersedes

According to Virginia Code §2.2-3900 Human Rights Act, the Petitioner is protected from
unlawful discrimination.’®* The law states “It is the policy of the Commonwealth to:
safeguard all individuals within the Commonwealth from unlawful discrimination”. Id. The
Petitioner is “an individual” as the law states “all”.1% This Court held that “retaliation 1s, by
definition, an intentional act. It is a form of ‘discrimination’...” in Jackson v. Birmingham
Bd. of Ed.106

(b). Virginia Code §40.1-27.3

The Petitioner refused to partake in illegal activity that the Respondent had forced

upon the Petitioner to carry out. It is illegal for an appointing body to discharge, discipline,
threaten, discriminate, penalize, or take other retaliatory action against an appointee for

refusing to partake in illegal activities.107

104 App. Q infra., p. 84

105 J.

106 544 U.S. 167, ITA (2005).
107 App. S infra., p. 88
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(c). Virginia Code §2.2-3010.1 Whistle Blower...Supersedes
The Petitioner was protected from the petition filed by the Respondent due to
activities protected by Virginia Code §2.2-3010.1.198 where Virginia Code §2.2-3010.1 states:
No governmental ag‘ency may threaten or otherwise disériminate or retaliate
against a citizen whistle blower because the whistle blower is requested or
subpoenaed by an appropriate authority to participate in an Investigation,
hearing, or inquiry by an appropriate authority or in a court action. Id.
Summary
The acts, order, and decision below for all these reasons by Judge Stein places the
suspension under §24.2-236 as “clearly erroneous”. In‘ summation Virginia Code §24.2-236
was intended for the circuit court at its own discretion to enter a suspension free from party
pressure and as soon as the event came into existence and not in a future time period, nor by
a Motion, or a in a judicial proceeding under its own code. Judge Stein was able to provide
the Petitioner a due process hearing to address the Petitioner’s posture. The decision below
was wrong and an absoiute usurp by Judge Stein of the powers held by the Virginia General
Assembly. Judge Stein held: “all preliminary challenges that could have been brought to
this petition we are past those” (emphasis added).109
Judge Stein decision below unequivocally concedes the Petitioner had cause to show that
the suspension was premature as Judge Stein use of “all preliminary challenges”. Judge
Stein then proclaims in stating: “we are past those”; as these challenges could not be used in

justifying the cessation of suspension. There is nothing stopping a person from make a choice

to do good. Judge Stein’s had a choice and it was wrong for the lack of better words.

108 App. R infra., p. 87
109 sypra note 21
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The opinion of this Court is fitting for this case: “[Tlhe judicial branch of government does
not have the authority “to rewrite clear statutes under the banner of [their] own policy
concerns” (Azar v. Allina Health Servs., 587 U.S. 139 S. Ct. 184, 1815 (2018).

CRUEL AND UNUSUAL PUNISHMENT

The suspension under Virginia Code is §24.2-236 a form of cruel and unusual punishment

a violation of U.S. Const. Amend. VIII. As U.S. Constitution Amend. VIII states:

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishment inflicted.110

U.S. Const. Amend. VIIIL. is not bound to physical pain, punishment must not be
administered without a violation of the law, the administration of punishment must not be
arbitrary et al., and the punishment must not be excessive and disproportionate.

(I). Not Bound to Physical Pain-

Trop v. Dulles, 356 U.S. 86, 101 (1958) the Court held regarding “cruel and unusual

punishment”:

The Amendment must draw its meaning from the evolving standards of
decency that mark the progress of a maturing society. We believe, as did Chief
Judge Clark in the court below...that use of denationalization as a punishment
1s barred by the Eighth Amendment. There may be involved no physical
mistreatment, no primitive torture. There is, instead, the total destruction
of the individual's status in organized society. It is a form of punishment
more primitive than torture, for it destroys for the individual the political
existence that was centuries in the development. The punishment strips the
citizen of his status in the national and international political community. His
very existence is at the sufferance of the country in which he happens to find
himself (emphasis added).

The holding by the Court provides two concrete ideas in the application of U.S. Const.

Amend. VIIL; the application of the Amendment must evolve, cruel and unusual punishment

10 App. W infra., p. 90
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1s not restricted to physical punishment, and punishment that seeks to destroy a citizen’s
status in society is considered cruel and unusual,!!!

Trop v. Dulles gave birth to the “evolving standards of decency” principal.!12 This principle
takes into account societies views on what is considered cruel and unusual as the Court held:
“Similarly, it must be questioned whether expatriation can really achieve the other effects
sought by society in punitive devices” 113

The Court’s affirmation in the use of the “evolving standards of decency” was supported
by a prior Supreme Court case in Weems v. United States, 217 U.S. 349 (1910). The Court in
supporting evolving interpretation of the Constitution held in Weems v. United States:

While legislation, both statutory and constitutional, is enacted to remedy
existing evils, its general language is not necessarily so confined, and it may
be capable of wider application than to the mischief giving it birth.114

(IT). Absent a Violation of the Law -

In Powell v. Texas, 392 U.S. 514, 550 (1968) the Court held:

I cannot say that the chronic alcoholic who proves his disease and a compulsion
to drink is shielded from conviction when he has knowingly failed to take
feasible precautions against committing a criminal act, here the act of going to
or remaining in a public place. On such facts, the alcoholic is like a person with
smallpox, who could be convicted for being on the street, but not for being ill, -
or, like the epileptic, who could be punished for driving a car, but not for his
disease. '

The Court’s holding in Powell v. Texas is significant as the Court affirmed that if another
court is going to enact punishment and for the punishment to avoid breaching “cruel and

unusual” punishment, an actual violation of the law must have been committed.!5

(III). Method of Inflicting Punishment

11 I,

n2 fd.

13 Jqd.

114217 U.S. 349 (1910) at 350
115 Jd.
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In Furman v. Georgia, 408 U.S. 238, 295 (1972), a landmark case which reaffirms when

a punishment is carried out “arbitrarily”, “wantonly”, freakishly” it is disapproved of. The

Court held:

Although it is difficult to imagine what further facts would be necessary in
order to prove that death is... wantonly and . . . freakishly inflicted, I need not
conclude that arbitrary infliction is patently obvious...The probability of
arbitrariness is sufficiently substantial that it can be relied upon...when there
is a strong probability that an unusually severe and degrading punishment is

being inflicted arbitrarily, we may well expect that society will disapprove of
its infliction.116

(IV). Excessive, Forfeiture, Disproportionate
United States v. Bajakajian, 524 U.S. 321, 333, 334 (1998) the Supreme Court held:

[Florfeitures have historically been limited to the property actually used to
commit an offense and no more...A forfeiture that reaches beyond this
strict historical limitation is ipso facto punitive and therefore subject
to review under the Excessive Fines Clause. The excessiveness of a

punitive forfeiture involves solely a proportionality determination (emphasis
added).

United States v. Bajakajian in holding property subject to forfeiture could be considered
punitive and “excessive” under U.S. Const. Amend. VIII. if the forfeiture was derived from a
disproportionate determination.!!” The Court held:

The touchstone of the constitutional inquiry under the Excessive Fines Clause
is the principle of proportionality: The amount of the forfeiture must bear some

relationship to the gravity of the offense that it is designed to punish. 524 U.S.
321, 333, 334 (1998)

In United States v. Bajakajian the Court determined that one way to consider this

disproportionate determination was to consider other offenses and penalties associated with

the similar offenses and the harm caused by the offender.11® The Court concluded the

16 Id. at 295
17 Id. at 334
118 Id. at 339
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punishment was not proportionate to the crime due to lack of harm caused, and it did not
compare to a scenario of a hypothetical drug dealer.!19

Summary-US Const. Amend. VIII-Punishment

The suspension was a punishment enacted in a quési-criminal proceeding. The
punishment as Judge Stein proclaims was not based on “bad faith” but insisted in supporting
the Commonwealth’s posture due to the Petitioner’s Counsel issues the Petitioner was facing.
The suspension was administered in a wonton, freakish, arbitrarily and in a non-conformity
fashion. The punishment was commenced in a retaliatory and vindictive fashion as no
violation of law was committed. Unless advocating for the disabled, an African American,
and the Petitioner’s own child is now considered a crime in this country. The Petitioner has
not committed any crime to warrant any punishment. The Petitioner went unsuspended for
300 days which supports the punishment was excessive. In comparison Respondent,
Chairman Matt Garten while elected was never petitionéd to be removed nor suspended
when he was charged with physically abusing a police officer.120 Other school board members
have not been petitioned for removal by the Respondent for violating Virginia Code §24.2-
233(1) which would lead to suspension.'?! The Petitioner is being accused of violating §24.2-
233(1) for filing a complainf with the United States Office of Civil Rights and State officials.
Due to the disproportionate of harm between Matt Garten a member of the Respondent and
other school board members the suspension is deemed “cruel and unusual” as it is

disproportionate and was inflicted wantonly, freakishly, arbitrarily, and in a non-conformity

fashion.

119 Id. at 339
120 App. H infra., p. 59
121 Id. at p. 61-68
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Summary-U.S. Constitution VIII-Excess Forfeiture

The decision below by Judge Stein under Virginia Code §24.2-236 required that the
Petitioner’s compensation be held in escrow.!22 The suspension does not remove the Petitioner
from his position on the School Board. The Petitioner is sﬁll a member of the school board,
however unable to “act” oﬁt the duties of a school board member. The‘statute in support
states: “during the suspension the court may appoint some suitable person to act in the
officer’s place”.!?8 To “act in the officer’s place” does not equal replacement. Virginia Code
§22.1-71 states in-part “school board members appointed or elected by district or otherwise
shall have no organization or duties except such aé may be assigned to them by the school
board as a whole”.1?¢ Since the order below, the punishment has become an excessive
forfeiture of the Petitioners appurtenances. This excessive forfeiture has occurred regarding
the Petitioner’s membership on the school board also a violation of the COURT ORDER, and
1s contempt of court; and a violation of the Petitioner’s U.S. Const. Amend. VIII rights.

The school division in partnership with the Virginia School Board Association
(hereinafter VSBA) recognizes-members of the school board as supported by Teddy Martin,
VSBA Board President.!?5 It does not recognize court appointed substitutes as school board
members. A school board member if not elected, can only be appointed by the governing body
under state statute Virginia Code §22.1-44.126 The “act” of réceiving gifts is not considered an
action of a school board member under Virginia Code §22.1-71.127 All appurtenances belong
strictly to the school board member and no one else. The Petitioner anﬂually would receive

appreciations gifts due to membership on the school board. During the 2020-2021 school year

122 App. E infra., p. 11
123 App. P infra., p. 84
124 App. L infra., p. 80
125 App. Y infra., p. 91
126 App. M infra., p. 81
127 supra note 124
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the Petitioner received a hand-crafted box which was engraved, and a certificate from the
VSBA.128 Gifts of appreciation were given out in February of each year.1?® The Petitioner in
March would also receive a complementary ticket to an annual recognition dinner for
teachers.

On March 18 2022 at 1:41PM the Petitioner contacted Superintendent Kim Halterman.
Petitioner addressed Kim Halterman why the Petitioner had not received his a‘ppreciation
gifts or the ticket.’3 Kim Halterman stated:

“The wooden Virginias for school board members were gifts to those present
February 21. They were a little surprise from the kids at one of the schools.
There are no additional wooden Virginias to distribute to my knowledge”.13!

Petitioner sent an email to the event coordinator questioning the deadline to purchase
the ticket, and if an extension could be made to get a ticket.!3 The event coordinator
confirmed the deadline had not passed when Kim Halterman had said it did.!*® Kim
Halterman was dishonest in her admission (emphasis added). The coordinator was able to
extend the availability for Kim Halterman to purchase the ticket.13¢ Kim Halterman was once
again requested to purchase the ticked by the Petitioner.!38 Kim Halterman failed to
purchase the ticket.

In addition, Kim Halterman having refused to relinquish the Petitioner’s gift of
appreciation is also a violation of school board policy. It is a past practice that all school board
memBers who are not preseﬁt may opt to receive appreciation via delivery. In support and in

recalling February 24 2020 and February 15 2021 absent board members received

128 App. GG infra. p. 104
129 App. DD infra. p. 99, & App. EE infra., 100
130 App. AA infra. p. 93
181 I,
132 App. BB infra. p. 95
133 Id.
. 134 Id
135 I,
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appreciation gifts at later times.!3 In addition, and in support on November 16 2020 board
member Craig Lane had departed and the Petitioner impartially asked the board if Craig
Lane would be coming back to receive a recognition plaque.13” In recalling it was discussed
that Craig Lane opted to have his mailed.

In explaining the board’s “past practice” rule: the school board does not adhere to Robert’s
Rules of Order, absent policy, the school board follows a tradition of past practice this was
confirmed at the July 6 2020 reorganization meeting.!? The minutes are ambiguous however,
In summary, a board member tried to move the closed session; the school board attorney got
involved for ten to fifteen minutes looking for policy related to Robert’s Rules of Order. The
attorney advised the school board that it did not go by Roberts Rules of Order and when
absent policy the board has been governed by past practice.®® Kim Halterman was required
to provide the Petitioner an option to come in person or have the appreciation gift mailed.

Further, Kim Halterman since December 13 2021 ceased communicating with the
_Pe’citioner.140 Referencing the Petitioner’s email log via text messages.!4! The Petitioner was
never informed he would have to be physically preseﬁt to receive the recognition gifts as this
had never been a requirement in past practice nor should it be since gifts awarded to a school
board member belong to the “school board member” by virtue of Virginia Code §22.1-44. Court
appointed substitutes are not considered “school board” members if appointed under Virginia

Code §24.2-236 but a substitute.142

136 App. DD infra. p. 99, & App. EE infra., 100
137 App. FF infra. p.102

138 App. CC infra. p. 98

139 Id.

140 App. HH infra. p.105

141 Jd. at page 105

142 App. M infra., p. 81

36




The forfeiture of the Petitioner appurtenances exceeds State statute which requires only
compensation be placed in escrow and was not only a violation of a court order but also the
Petitioner’s rights under U.S. Const. Amend. V. and U.S. Const. Amend. XIV.

IRREPARABLE HARM

Judge Stein’s callous decision below suspending the Petitioner in retaliation, in
vindictiveness and in-concert with Patrick Jensen and Jim Guynn Special Prosecutor and
Counsel for the Respondent was pure'evil. 'The decision below was administered wantonly,
arbitrarily, without conformity, and in a freakish manner causing irreparable harm; a form
of cruel and unusual punishment. The suspension caused a prohibitory and stigmatizing
effect stripping away human dignity as the case is quasi criminal. The American Bar
association has opined in-part:

“...actions that criminalize parent advocacy...taking acts to “push out” the
family from the school have reverberations in the community and dire
consequences for the family” (...).143

Irreparable harm is defined as harm that would not be adequately compensated by
monetary damages or an award of damages that cannot b;—) provided with adequate
compensation months later.144 Alleghany County Public School will host its last school board
meeting on June 21 2022 and close its doors forever as the new Alleghany Highlands School
division begins on July 1 2022 because the Petitioner sought appointment among other things

to create a joint school system in May of 2018.

143 supra American Bar Association, Rosa Hirki, “Alleging Retaliation on Behalf of Sutdent’s with
Disabilities”, July 02 2019:
https://www.americanbar.org/groups/litigation/committees/childrens-
rights/articles/2019/summer2019-alleging-retaliation-on-behalf-of-students-with-disabilities/

144 supra Legal Information Institute, Cornell Law School retrieved on May 7 2022:
https://www.law.cornell.edu/wex/irreparable_harm
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This opportunity is irreplaceable and ho compensation exists for the Petitioner to take
his seat once more and to fulfill his oath as promised when the Petitioner’s term began on
July 1 2018. No amount of compensation can tip the scales of justice to allow the Petitioner
to regain any ounce of dignity and humanity that has been stolen through the caustic public
suspension of his office.

GRANT OF WRIT OF CERTIORI

The Petitioner’s Petitioner for writ of certiorari under Supreme Court precedence will
more likely than not, be granted and will prevail based on precedence in:

(D). Georgia v. Rachel, 384 U.S. 780 (1966) denial of a hearing,

.(II). Thermtron Products, Inc. v. Hermansdorfer, 423 U. S. 336 (1976), Fourth Circuit
failed to analyze §1447(c) and §1447(d) in pari materia as the district court’s remand order
was "clearly erroneous” and the Fourth Circuit should have reversed (United States v. United
States Gypsum Co., 333 U.S. 364, 395 (1948)

(III). Supreme Court Stare Decisis holding in BP, P.L.C.,, et al., v. Mayor and City Council
of Baltimore, 141 S. Ct. 1532, 1538 (2021) that the entire remand ORDER is appealable, not
the district court’s decision to remand. -

(IV). This Court’s holding requiring that appellate courts and district courts construe the
inartful pleadings of pro se actions liberally (Boag v. MacDougall, 454 U.S. 364 (1982)). This
Court_ affirmed

“allegationé such as those asserted by petitioner, however inartfully pleaded,
are sufficient to call for the opportunity to offer supporting evidence...we

conclude that he is entitled to an opportunity to offer proof’ (Haines v. Kerner,
404 U.S. 519 (1972)).

Fourth Circuit knowing that the district court denied the Petitioner an opportunity to
offer supportive evidence as the Petitioner in a pro se capacity spec_iﬁcally stated in the Notice

of Removal: “COMES NOW the Respondent Donnie T.A.M. Kern asking the court for liberal
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construe in interpreting this potentially ‘inartful pleading (Boag v. MacDougall, 454 U.S.

364, 365 (1982))”.145 The Fourth Circuit should have reversed.

The Petitioner has 100% chance of the writ of certiorari being granted risk this great
Court committing treason against the U.S. Cons%itution (Cohens v. Virginia, 19 U.S.6 Wheat.
264 404 (1821))

STATISFACTION OF INJUNCTIVE RELIEF

The Honorable Chief Justice John G. Roberts Jr., cited in an Opinion in Chambers
pertaining to an application submitted in the case Teva Pharmaceuticals USA, Inc., et al. v.
Sandoz, Inc., et al. having ordered April 18 2014 that the following would need to be

demonstrated:

“(1) a ‘reasonable probability’ that this Court will grant certiorari, (2) a “fair
prospect’ that the Court will reverse the decision below, and (3) a ‘likelihood
that irreparable harm [will] result from the denial of a stay”

It is u_ndefstood that the same demonstration would need to apply regarding this
emergency injunction that is being requested as held in Am. Trucking Ass’ns, Inc. v. Gray,
483 U.S. 1306, 1308 (1987) (Blackmun, J., in chambers). An issuance of injunction grants
judicial intervention that has been withheld by lower courts, the legal rights at issue must
be “indisputably clear” (Turner Broad. Sys., Inc. v. FCC, 507 U.S. 1301, 1301 (1993)
(Rehnquist, C.J., in chambers) (citation omitted). A

It has been contested, hopefully, to the Chief Justice’s satisfaction that this petition
| demonstrated exceedingly each of these requirements making it indisputably clear of the

Petitioner’s legal rights in this quasi-criminal case.!46 clearing a path for the Chief Justice to

grant the injunction, a stay, and RELIEF.

145 App. H infra., p. 48
146 Huffman v. Pursue, Ltd., 420 U.S. 592 (1975) opined- “state proceeding which, in important
respects, is more akin to a criminal prosecution than are most civil cases”.
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- CONCLUSION

This case has been a campaign of irreparable haraésment no legal document can
encompass as there is nothing short or plain in describing the horrors the Petitioner had
succumb to in the last four years at the hands of the Respondent, and the Alleghany County
School Board for attempting to end discrimination against the disabled, an African American
and the Petitioner’s own child.

“What you allow, you teach” as stated by JB Bufkin, former CEO of the Alleghany
Highlands YMCA. To allow the bat of sadistic retaliation, and heinous violations of equal
protections to swing relentlessly unchecked is the equivalent of gripping the bat and waiting

your turn.

*kkdkk

I have forgiven these individuals for their wrong against me this is the Christian way. 1
do not seek a resolution that would dismantle the reputation of another person. Drafting this
legal vessel and using the words encompassing it is against my own moral, personal beliefs
and has been a nauseating experience I do not wish to relive. I believe that these individuals
have contributed good deeds to our society at one time or another and are very good people;
just made a very bad decision. Please pick one reason to reverse so we can begin to repair
the effects of the suspension. My hand of friendship will always be extended.

RELIEF
kkkhkk

The imbalance in the scales of justice cannot be forgiven only rebalanced. The irreparable
harm caused by the suspension and in my absence as a participating member of the school

board cannot be replaced but this court can circumvent repairment and prevention.

I ask that you respectfully enjoin the parties to provide RELIEF as stated out in

APPENDIX RELIEF (Writ.Ap.115).
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This Court held:
- Lewis v. Casey:

It is the role of courts to provide relief to claimants, in individual or class
actions, who have suffered, or will imminently suffer, actual harm. 518 U.S.
343, 349 (1996);

North Carolina v. Pearce:

[Plunishment based on the impermissible motivation described by the Court is
as I have said, clearly unconstitutional, and courts must, of course, set aside
the punishment if they find, by the normal judicial process of factfinding, that
such motivation exists. 395 U.S. 711, 741 (1969);

Sullivan v. Little Hunting Park, Inc.,

[Wlhere federally protected rights have been invaded, it has been the rule from
the beginning that courts will be alert to adjust their remedies so as to grant
the necessary relief. And it is also well settled that, where legal rights have
been invaded, and a federal statute provides for a general right to sue for such
invasion, federal courts may use any available remedy to make good the wrong
done. 396 U.S. 229, 239 (1969)

I will also pray that you will have resolve in all that is currently transpiring in
Washington D.C. Seek justice for all and keep Deuteronomy 29:29 close by. With best wishes,

I remain your humble and loyal public servant of the Clifton Forge West District, God Speed.

Respectfully submitted.

DONNIE T.A.M. KERN, MSA, EA

Petitioner, Pro Se

ALLEGHANY COUNTY PUBLIC SCHOOLS

SCHOOL BOARD MEMBER

CLIFTON FORGE WEST DISTRICT

115 Church Street

Clifton Forge, VA 24422

(540) 958-4958

quilltaxation@gmail.com

www.donnietamkern.com v

www.facebook.com /alleghanyfireside
June 2022
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APPENDIX A .

USCA4 Appeal: 21-2046  Doc: 22-1 Filed: 01/24/2022 Pg: 10of 1

FILED: January 24, 2022

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 21-2046
(7:21-cv-00471-TTC)

BOARD OF SUPERVISORS OF ALLEGHANY COUNTY
Plaintiff - Appellee

\2

DONNIE T. KERN

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, this appeal is dismissed.

This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK

Writ.Ap.4



USCA4 Appeal: 21-2046  Doc: 21 Filed: 01/24/2022 Pg: 1 of 2

UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 21-2046

BOARD OF SUPERVISORS OF ALLEGHANY COUNTY,
Plaintiff - Appellee,
V.

DONNIE T. KERN,

Defendant - Appellant.

Appeal from the United States District Court for the Western District of Virginia, at
Roanoke. Thomas T. Cullen, District Judge. (7:21-cv-00471-TTC)

Submitted: January 20, 2022 ' Decided: January 24, 2022

Before WILKINSON, DIAZ, and THACKER, Circuit Judges.

Dismissed by unpublished per curiam opinion.

Donnie T. Kern, Appellant Pro Se. Travis Stuart Andrews, Jim H. Guynn, Jr., GUYNN
WADDELL CARROLL & LOCKABY, P.C., Salem, Virginia, for Appellee.

Unpublished opinions are not binding precedent in this circuit.

Writ.Ap.2



USCA4 Appeal: 21-2046  Doc: 21 Filed: 01/24/2022  Pg: 2 of 2

PER CURIAM:

Donnie T. Kern seeks to appeal the district court’s order remanding the case to the
state court from which it was removed. The district court remanded the case because it
lacked subject matter jurisdiction. Generally, an order remanding a case to the state court
from which it was removed is not reviewable on appeal. 28 U.S.C. § 1447(d); see 28
U.S.C. § 1442 (exception for cases involving “[flederal officers or agencies sued or

\ prosecuted”); 28 U.S.C. § 1443 (exception for cases involving “[c]ivil rights cases™). The
Supreme Court has instructed that “§ 1447(d) must be read in pari materia with [28 US.C]
§ 1447(c), 50 that only remands based on grounds specified in § 1447(c) are immune from
review under § 1447(d).” Things Remembered, Inc. v. Petrarca, 516 U.S. 124, 127 (1995);
see Doe v. Blair, 819 F.3d 64, 66-67 (4th Cir. 2016) (“[A] district court may remand a case
sua sponte for lack of subject matter jurisdiction at any time, and such an order is not
reviewable.”) (citations omitted)).

The district court remanded the case becaﬁse it lacked subject matter jurisdiction.
We, therefore, are without jurisdiction to review the remand order. See Doe, 819 F.3d at
66. Accordingly, we dismiss the appeal for lack of jurisdiction. We deny Kern’s motion
to accelerate case processing, to schedule oral argument, and for injunctive or other relief.
We dispense with oral argument because the facts ahd legal contentions are adequately
presented in the materials before this court and argument would not aid the decisional

process.

DISMISSED

Writ.Ap.8



APPENDIX B

NO: 21-2046
In The
United States Court of Appeals
For the Fourth Cireuit

ALLEGHANY COUNTY BOARD OF SUPERVISORS,
Appellee,
v.
DONNIE T.A.M. KERN,
Appellant,

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
Case Number 7:21-¢v-00471-TTC
Honorable Thomas T, Cullen

[EMERGENCY] APPELLANTS MOTION: PERMISSION TO FILE WRIT OF

DISMISSAL OF PETITION FOR REHEARING AND REHEARING EN BANC NO
LATER THAN JUNE 2 2022 12:00AM '

Donnie T.AM. Kern, MSA, EA
Appellant; Pro Se

115 Church Street;

Clifton Forge, VA 24422

540-958-4958

quilltaxation@gmail.com

o — e .

Writ.Ap.2
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COMES NOW Appellant"s [EMERGENCY] motion seeking permission to
file an application for writ of mjunction with United States Suprenie Court Chief
Justice and Circuit Justice of the Fourth Circuit John G. Roberts., Jr. as the
appellee in-concert with the Alleghany County School Board and Superintendent
Kim Halterman, at or around February 2022 and March 2022 violated a court order
igsued by the Alleghany County Circuit Court on September 28 202 1;

Or it is prayed that the Fourth Circuit of the United States Court of Appeals
‘will remove the temporary stay on June 2 2022 at 12:00AM until June 7 20292
12:00AM to allow the appellant to file the application for writ of injunction with the
United States Supreme Court Chief Justice and dustice for the Fourth Circuit John
G. Roberts., Jr’;

Or it is with a heavy heart and disheartened spirit that the Appellant
voluntarily dismisses the Petition for Rehearing and Rehearing En Bane filed on
February 7 2022 at June 2 2022 at 12:00AM nullifying the temporary stay issued on
February 7 2022 by this couit.

BACKGROUND
1. The appellant is an appointed school board member for Alleghany County

Public Schools, in Virginia with a term ending :June 30 2022. The last

scheduled meeting with the Alleghany County School Board is scheduled for

June 16 2022;

2. Current irreparable harm is being caused that no amount of compensation can

remedy as the Appellant was unconstitutionally suspended via vindictiveness

Writ.Ap.8




and retaliatory treatment by Judge Edward Stein presiding judge of the

Alleghany County Circuit Court, Commonwealth Attorney Mary Pettitt via

Patrick Jensen, and Jim Gynn Special Prosecutor and Counsel for Appellee

(App A. infra.);

- Absent a Flux Capacitor or an application for writ of injunction to the Chief

Justice or Justice of the Fourth Circuit John G. Roberts., Jr. the irreparable

harm that could have been prevented will be cemented m the confines of

history;

The Fourth Circuit opined in U.S. v. Dickerson, 166 F.3d 667(4t Cir. 1999):
“We are a court of law not politics” (emphasis added)

Restating 4.; Prove it (emphasis added);

6. The Appellee, the Alleghany County -School Board, and Superintendent Kim

Halterman are like the losers of a ‘monopoly game. They have landed on
boardwalk and things are getting rough, and now they are invoking the Free
Parking rule when the Free Parking rule doesn’t exist, The Appellant should
not have to stand idle allowing their lawlessness to cast grave insult to the
justice system; they should be held in contempt of ¢court;

. The Appellant willfully swaps contempt of court with due process allowing the
appellant to file the writ of injunction (App. 4, infra.,) with the Chief Justice

and Justice for the Fourth Circuit;

Writ.Ap.6



8. OnMay 18 2022 the Clerk of the Supreme Court after receiving the application
of writ of injunction filed by the Appellant/Petitioner responded to the
Appellant/Petitioner:

It appears the Fourth Circuit has yet to rule on ‘your
petition for reconsideration and reconsideration en bane.
Thus, the Fourth Circuit’s stay entered February 7, 2022
remains in effect. Therefor your application to stay the.
Fourth Circuit mandate is legally premature.

Should the Fourth Circuit deny your petition for
reconsideration and reconsideration en banc¢, you may
resubmit to this Court. (App. B, infra.,).

SUMMARY

It 1s mercifully prayed this Court will grant the Appellant permission to file
the writ of injunction with the Chief Justice and Justice of the Fourth Circuit Jokin
G. Roberts Jr., or remove the temporary stay or accept this‘motion as the Appellant’s
voluntary dismissal of the petition for rehearing and rehearing en banc filed on
February 7 2022. Please and thank you.

CERTIFICATE

I certify the foregoing is true and correct this day 3/ May, 2022

Donnie TAM Kern,
-Appellant, Pro Se

W¥ntitAAL @




 APPENDIX C

'FILED: May 31, 2022

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 21-2046
(7:21-cv-00471-TTC)

' BOARD OF SUPERVISORS OF ALLEGHANY COUNTY

 Plaintiff - Appellee
V.

DONNIE T. KERN

Defendant - Appellant

ORDER

Upon consideration of the motion to voluntarily dismiss the petition for
rehearing and rehearing en bane, the court grants the motion.
For the Court--By Direction

/s/ Patricia S. Connor. Clerk

W¥ititAdpl &



APPENDIX D

N&

Search documents in this case: S:ar
cl
No. 21-15637
Title: Donnie T. Kern, Petitioner v.
Board of Supervisors of Alleghany County ,
Docketed: June 8, 2022
Linked with 21A634
Lower Ct: United States Co:r; of Appeals for the Fourth Circuit
Casenumbes: | @iovie

Decision Date:

January 24, 2022

DATE PROCEEDINGS AND ORDERS

Apr 18 2022 Application (21A634) to extend the time to file a petition for a writ of
certiorari from April 24, 2022 to June 8, 2022, submitted to The Chief Justice.
Main Document Lower Court Orders/Opinions

Apr 212022 Application (21A634) granted by The Chief Justice extending the time to file
until June 8, 2022.

Jun 03 2022 Petition for a writ of certiorari filed. (Response due July 8, 2022)

NAME ADDRESS PHONE

Attorneys for

Petitioner

Donnie T. Kem 115 Church St. ~ (540) 958-4958

Party
Kern

name: Donnie

Clifton Forge, VA 24422

WhititAdpl 9



APPENDIX E

'VIRGINIA: .

{ -

IN THE CIRCUIT COURT OF THE COUNTY OF .

"ALLEGHANY
. COMMONWEALTH OF VIRGINIA, ORDERI ON MOTION TO SUSPEND
‘ RESPONDENT FROM THE

Petitioner, - ALLEGHANY COUNTY SCHOOL

BOARD PENDING THE HEARING ON
v, " THE PETITION FOR REMOVAL
DONNIE T.A.M. KERN, )

Case N6..

Respondent. CL20000827

UPON CONSIDERATION OF the written motion and addendum filed by the
Commonwaalth to suspend the respondent from the Alleghany County School Board
pending the hearing on the petition for removal, a hearing was held by telephone on
September 28, 2021. The Commonwealth was represented by Mr. Jensen, and the
respondent appeared’pro se. Upon consideration of the pleadings and the arguments, the
Coud finds that the Commonweaith's position is well taken and grants the

Commonwealth’s motion over the objection of Mr, Kemn.

Pursuant to Va. Code § 24.2-236, and for the reasons set forth in the hearing, itis

hereby ORDERED that the respondent Donnle T.A.M. Kern is SUSPENDED from his office
onthe Alleghany School Board pending the hearing on the petition for removal. Further, &

is ORDERED that the Alleghany County Treasuret withhiold any compensation due fo the

Pageiof2

v———

Writ.Ap.10



- e h—

respondent in as',epa'rate account pending the disposition of the petition for removal. ifthe
proceedings result in favor of Mr. Kem, the compensation shall be pald over to him.
Otherwiss, any funds shall bé paid back to Alleghany County.
The respondent's objections to the Court's ruling are noted.
The Clerk is directed to provide a certified copy of this Order to the following:
1. Counsel for the Commonwealth;
2. The Respondaent, Donnie Kem, pro se (115 Church Street, Clifton Forge, VA
24422),
3. Peter Huber, Alleghany County Administrator (9212 Winterberty Avenue,.
Covington, VA 24426);
4. The Alleghany County Board of Supervisors (8212 Winterberry Avenus,
Covington, VA 24426);
5. | The Alileghany County School Board (100 Centrat Circls, Low Moor, VA
24457); and
8.  Teresa Brown, Treasurer, Alleghany County (9212 Winterberry Avenus,
Suite F, Covington, VA 24428),

Entered this the )P dayof _/&/"Jim~  o0aq.
‘Entered this the 28 day of September, 2021.

"JUDGE: L

/aﬁed By: Objected to for the reasans stated:
V‘Kﬁa\

\signature walved per Rile 4:13\
PatiK R. Jens ' Donnle Kem '
Jihi Guyn Raspondent, pro se
nwealth of Virginia — e
| certify that this document is & true copy of
‘ Page 2 of 2 . arecordfliting in the Alleghany County, Virginia

Circuit Gourt and that, as clerk of this court,
{ have custody of the original docurnent.

DEBRAN. BYER, CLERK’

q__z ’g' :

“[SSUANCE DATE

(y DERUTY CLERK

Writ.Ap.12



APPENDIX F

U.S. District Court ‘
Western District of Virginia (Roanoke) CIVIL DOCKET FOR CASE #: 7:21-¢v-00495-JPJ

Kern v. Garten et al Date Filed: 09/27/2021

Assigned to: Senior Judge James ' Date Terminated: 12/13/2021 Jury Demand: Plaintiff
P. Jones Cause: 28:1983 Civil Nature of Suit: 440 Civil Rights: Other Jurisdiction:
Rights Federal Question

Plaintiff

Donnie T.A.M. Kern represented by Donnie T.A.M. Kern

115 Church Street
Clifton Forge, VA 24422
540-958-4958

PRO SE

V.

Defendant

George M. Garten

In Official Capacity of Chairman & Member Alleghany County Board of Supervisors
Defendant

Stephen A. Bennett

In Official Capacity of Member Alleghany County Board of Supervisors
Defendant

Cletus W. Nicely

In Official Capacity of Member Alleghany County Board of Supervisors
Defendant .

M. Joan Vannorsdall

In Official Capacity of Member Alleghany County Board of Supervisors
Defendant

James M. Griffith

In Qfficial Capacity of Member Alleghany County Board of Supervisors

Defendant Shannon P. Cox

In Qfficial Capacity of Chairman Alleghany County Board of Supervisors
Defendant

Gregory A. Dodd

In Official Capacity of Chairman Alleghany County Board of Supervisors
Defendant

Gregory A. Dodd

In Official Capacity of Member & Political Incumbent Alleghany County Board of Supervisors
Defendant )

Patrick Jensen -
In Official Capacity of Commonwealth Attorney Petitioner

Defendant Jim Guynn
In Official Capacity of Special Counsel For Commonwealth Attorney Petitioner

Defendant

Writ. Ap.18



Hon. Judge Ed Stein
In Official Capacity of Presiding Judge Alleghany County Circuit Court Case CL20-827

Date Docket Text
Filed
09/27/ COMPLAINT against Stephen A. Bennett, Shannon P. Cox, Gregory A. Dodd(In Official Capacity of Member & Political Incumbent
2021 Alleghany County Board of Supervisors), Gregory A. Dodd(In Official Capacity of Chairman Alleghany County Board of Supervisors),
George M. Garten, James M. Griffith, Jim Guynn, Patrick Jensen, Cletus W. Nicely, Ed Stein, M. Joan Vannorsdall (Filing &
Administrative fee § 402., receipt# 700069443), filed by Donnie T.A.M. Kern. (Attachments: # 1 Complaint Part 2, # 2 Civil Cover
Sheet)(aab) (Entered: 09/28/2021)
09/27/ EMERGENCY MOTION for Temporary Restraining Order by Donnie T.A.M. Kern. (aab) (Entered: 09/28/2021)
2021
09/28/ ORAL ORDER: Plaintiff Kern's emergency motion for a temporary restraining order (ECF No. 2 ) is hereby DENIED. A written order
2021 in support of this ruling will follow. Entered by Judge Thomas T. Cullen on 09/28/2021. This Notice of Electronic Filing is the Official
ORDER for this entry. No document is attached. (Order mailed to Pro Se Party via US Mail)(ck)
09/29/ ORDER TRANSFERRING CASE. Case transferred to Chief Judge Michael F. Urbanski for all further proceedings. Judge Thomas T.
2021 Cullen no longer assigned to case. Signed by Judge Thomas T. Cullen on 9/29/2021. (Order mailed to Pro Se Party via US Mail)(ams)
09/29/ ORDER TRANSFERRING CASE. Case transferred to Senior Judge James P. Jones for all further proceedings. Chief Judge Michael F.
2021 Urbanski no longer assigned to case. Signed by Chief Judge Michael F. Urbanski on 9/29/21. (mka)
10/05/ ORDER DISMISSING COMPLAINT with leave granted to the plaintiff to file, within 14 days, an Amended Complaint meeting the
2021 requirements set forth. Signed by Senior Judge James P. Jones on 10/5/2021. (Order mailed to Pro Se Party via US Mail)(aab)
10/08/ - Emergency Motion for comprehensive filing re 6 Order Dismissing Complaint . filed by Donnie T.A.M. Kern. (sln) Modified on
2021 10/13/2021 to reflect event of motion per Order received (sln). (Entered: 10/ 12/2021)
10/08/ MOTION Requesting Pacer E-filing Privileges by Donnie T.A.M. Kern. (sln) (Entered: 10/ 12/2021)
2021
10/13/ ORDER denying Motion 7 For Leave to File Corrected Document; denying 8 Emergency Motion for Request for Pacer E-File. Signed
2021 by Senior Judge James P. Jones on 10/13/21. NEF and Order copy mailed to PROSE party via US Mail.(sIn)
10/18/ AMENDED COMPLAINT & Pleading for Declaratory Judgment against George M. Garten, et al filed by Donnie T.A.M. Kern.(sIn)
2021 Modified docket text to reflect document title on 10/18/2021 (sln)
10/18/ Emergency MOTION for Temporary Restraining Order by Donnie T.A.M. Kern. (sln)
2021
10/187 Second Emergency MOTION Requesiing Pacer E-filing Privileges by Donmnie T.A.M. Kern, (sIn)
2021
10/28/ Summons Issued as to George M. Garten.(Attachments: # ] Summons Issued as to Stephen A. Bennett, # 2 Summons Issued as to Cletus
2021 W. Nicely, # 3 Summons Issued as to M. Joan Vannorsdall, # 4 Summons Issued as to James M. Griffith, # 5 Summons Issued as to
Shannon P. Cox, # 6 Summons Issued as to Gregory A. Dodd, # 7 Summons Issued as to Patrick Jensen, # 8 Summons Issued as to Jim
Guynn, # 9 Summons Issued as to Hon. Judge Ed Stein)(ams)
10728/ ORDER denying 11 Emergency MOTION for Temporary Restraining Order by Donnie T.A.M. Kern; denying 12 Second Emergency
2021 MOTION Requesting Pacer E-filing Privileges by Donnie T.A.M. Kern. Signed by Senior Judge James P. Jones on 10/28/2021. (Order
mailed to Pro Se Party via US Mail)(ams)
12/10/ MOTION to Voluntary Dismiss Complaint Under Rule 41 by Donnie T.A.M. Kern. (sln)
2021
12/13/ ORDER DISMISSING CASE. Signed by Senior Judge James P. Jones on 12/13/2021. (Order mailed to Pro Se Party via US Mail)(ams)
2021

Writ.Ap.18




APPENDIX G

1
VIRGINIA:
IN THE CIRCUIT COURT OF ALLEGHANY COUNTY
COMMONWEALTH OF VIRGINIA, )
Petitioner, )
} CASE NO. CL20-827
V. )
Donnie T.A.M. Kern )
Respondent )
)
Motion for Continuance
Background

The defendant who was represented by counsel as of‘August 9 2021 suspends representation and comes
forth pro se with a motion for continuance in the trial by jury scheduled August 25, 26, and 27 of 2021 under Va.R.
Sup. Ct. 8:14 due to conflicts arising out of representation, abuse of process and malicious discovery attempts
initiated by the Commonwealth in carrying out the petition filed by the Alleghany County Board of Supervisors on
December 2 2020. Due to these circumstances and the current trial date as scheduled the defendant decrees would
cause significant undue /burden in the
defendant’s ability to respond to discovery request accordingly as required under law and will deny the defendant

due process and equal protection under the laws which the defendant should be afforded under the United States

constitution. The defendant charges that to continue with the current scheduled court date would not be in the best

interest of justice.
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Facts

Defendant’s Counsel

As of the filing of this motion counsel has only furnished a copy of the reply to the discovery request made to the
Alleghany County Board of Supervisors, and the October 27 2020 hearing transcript the defendant had with the
Alleghany County Board of Supervisors to the defendant. Discovery requests were also sent by counsel to Jacob
Wright, Amy Trail, Eugene Kotulka, and Dr. Elizabeth Heath. The defendant has not been furnished the official reply
responses pertaining to these discovery request.

The October 27 2020 hearing transcript was provided to the defendant on June 21 2021 but was in custody by
counsel at or around December 4 2020, and numerous requests were made by the defendant for the transcript.

The Defendant upon reviewing the October 27 2020 hearing transcript with the Alleghany County Board of
Supervisors requested counsel on advice on having perjury charges brought against members of the Alleghany
County Board of Supervisors, and Special Prosecutor Jim Guynn, counsel for Alleghany County Board of Supervisors
whose appointment was confirmed by the Honorable Ed Stein Circuit Court Judge to serve under the Commonwealth
Attorney’s office in carrying out the allegations within the petition. The defendant argues that he is mandated to
show cause under §24.2-235 of the Code of Virginia why he should not be removed from the School Board and
contests that the Alleghany County Board of Supervisors committing perjury in the commission of filing a petition
declared under perjury is a good defense. Counsel ignored request.

The Defendant on July 7 2021 sent counsel documents which included a personnel schedule of the defendant to

show the time constraints the defendant is under and the limited time the
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defendant has to engage in organizing his own defense: (see below)
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The defendant has approximately 4.75 hours to assist with reviewing documents, looking for evidence, meeting
with counsel, drafting questions or other required memos to share with counsel. This time is also allotted to assisting

with the Commonwealth’s discovery requests which are prejudicially burdensome.

The Defendant on July 16 2021 inquired once again with counsel to proceed with having charges of perjury brought
against the Alleghany County Board of Supervisors, and Special Prosecutor Jim Guynn so that the defendant would
be able to show cause why he should not be removed under §24.2-235. Counsel suggested that the defendant do it

and declined.

The Defendant on July 16 2021 requested of counsel to file a motion of Equitable Estoppel/Unclean Hands doctrine

for the Court to deny members of the Alleghany County Board
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of Supervisors the equity being sought which is to remove the defendant from his position on the Alleghany County
School Board. Counsel suggested that the defendant do it and declined. |

The Defendant on July 27 2021 was instructed by counsel to stop making requests under the Unclean Hands
Doctrine, and that perjury charges to be brought against members of the Alleghany County Board of Supervisors or
counsel could no longer represent the defendant. The defendant also asked to request that the trial be moved up for
better preparation could be made counsel responded that would not happen unless the defendant got new counsel.
Counsel told the defendant that they would object to a recent deposition request by the Commonwealth but did not
do so. The defendant fears for his safety in partaking in the deposition schedule on 8/11/2021.

The defendant and coﬁnéel have different points of strategy in handling the defense of the defendant’s case. The
defendant took the oath to uphold the US Constitution and Virginia Constitution and believes that all available
options that would benefit the taxpayers of the

Alleghany Highlands and the defendant should be utilized in resolving the case prior to going to trial. The defendant
believes this has not occurred and the defendant would be denied justice’ without first initiating appropriate motions

to bring the case to close.

The defendant also believes that all evidence and parties to the cése should be brought forward with honesty and

integrity and at this time-and with little time available will not occur.

Commonwealth Abuse of Process

Counsel sent the defendant on June 22 2021 a discovery request by the Commonwealth. The request was
significantly burdensome. The defendant unknown at the time was unaware of the time request to complete. The

defendant relies on clear and understandable direction by counsel. At this time the defendant has furnished

information as requested in the
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17 Copies of any complaints you received regarding your position.on the chool

The defendant believes that to acquire all of these it would more time than the defendant has allotted to
manage the defendant’s own defense. Request #4 would require an intensive search and require the defendant to
listen to numerous amounts of audio recordings to determine if it would fall under the discovery request and the
defendant would likely over look a file that would need to be turned over creating potential for obstruction. In
addition, counsel for the defendant would also be required to listen to the audio recordings creating an astronomical
financial impact upon the defendant. #6 and #7 the defendant has relinquished the OCR complaint filed on
December 11 2019 but asserts that it was a violation of his federally protected rights and a deliberate interference

by the Commonwealth.

The defendant humbly reminds the court as cited by the United States Department of Justice and the Federal

Bureau of Investigation:

Section 242 of Title 18- Deprivation of rights under color of law which makes it a crime for a person acting under

color of any law to willfully deprive a person of a right or privilege protected by the Constitution or laws of the

United States.

For the purpose of Section 242, acts under "color of law" include acts not only done by federal, state, or local
officials within their lawful authority, but also acts done beyond the bounds of that official's lawful authority, if the
acts are done while the official is purporting to or pretending to act in the performance of his/her official duties.
Persons acting under color of law within the meaning of this statute include police officers, prison guards and other

law enforcement officials, as well as
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Commonwealth has requested through discovery a deposition with the defendant scheduled August 11 2021. Prior
to the deposition request the defendant sat in an approximate six-hour hearing with Jirh Guynn and members of the
Alleghany County Board of Supervisors on October 27 2020. During the hearing Jim Guynn created many
uncomfortable conversations with the defendant. Below are a series of conversations that took place during the
hearing on Octéber 27 2020. We remind the court that a petition filed by members of the Alleghany County Board of

Supervisors was filed under the penalty of perjury.
Q-Jim Guynn, A-Donnie Kern

Hearing under False Pretenses: Page 6-8

g 0. And what were you told your duties as
9 a scheol board member would be?

i0 A. This seems kind of off topic. I was
i1 asked to come here and prowvide testimony., I'm

iz ready.

13 . Well, I'm heping t¢ get a little bit
14 of background so that I will understand and it

15 will give me a little bit more insight into the
i6 testimony that you're going to give.

17 2. How about let me give the testimony
ig and then if I s5till haven't answered all of vour
i3 gquestions, you can answer any of the guestions

20 that I bhave, too.

21 Q. This is going to be that vou will

22 answer my questions. We are not —-- s¢ this is
23 not —-

24 A S$o this isn't me sharing information
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i0
1t
iz
13
14
15
16
17

18

20
21

22

- talking about it.

like I was invited to do?
Q. You will be sharing information as

Yyou answer our gquestions.

A. I don'’t get it.
o What do you mean you don't get it?
A. My perscnal experience, I came here

to talk about it, and you're wanting to ask

questions.

Q. Right. That's what an investigation

is, we ask questions.
A, But I was told they wanted to hear my

testimony.

0. Who told you thakbt?

A. Matt, in September, T recall he said,
we would like to have Mr. Kern come and we would
like to hear his testimony, something of that

nature. I perceived that tc be me ‘coming and

0. 211 right.
AL So now you're saying that is not what.
we're doing?

Q. No, I think I'm trying 'té’ do that by

. I would love t¢ ahswer questions, but

I think we're off topic with that one.

Q. Why don't you humor mé a little bit
and just tell me if you had any training to be a
school board member.

A. Sure.
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Need for Attorney Assistance: Page 11

10

i1
12

13

o. What does it depend on?’

A, The circumstances that I need to run

by my attorney. 1 didn't come here to validate

who purchased or paid for this. 1 didn't do that.
I -came here to testify.

Q. Did you ask the newspaper to run it?

Threat of Taking a Break: Page 13-14

0. Mr. Kern, here's what i3 getting
ready ~~ you know, we're going to go about five
more minutes and you'rs going te keep seting iike

that, then we are going to break.

A, i1'm not acting like anything.
0. You're ndt answering my gquestions .
A. I don't understand some of yo4t

guestions. -
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Question Fail: Page 30

2 A. Yésr‘sheWs referring.ta:afstu&ant.
3 0. A particular student?

4 F ¥es.

3 Q. &nd she's not referring e |

& prﬁcéiﬁ&, for instance? You're notupuﬁting %iﬁs
K in closets?

B A S0 —-- T don't umdex@tanﬁgthaé

-9 question.

10. Q. i'm not sure I ﬁé@ either: Let's

11 back up a second.

Can you hear me?: 36

17 Q. Mr. Kern, am I not -- can you not

ig hear me? I mean, I will speak up if I need to.

Rear-End Threat: 36-37

24 o. Here's the interesting thing about

1 this. I can sit here all day and do this. I can

2 subpoena your rear end and bring you back tomorrow
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You need to listen: 38-39

i6 A. I didn't put that. That is what Amy

17 Trail said.

i8 0. Okay. But you put in what Amy Trail

19 said and said closet, and. you expected ~--

20 | AL I didn't say c¢loset. Amy Trail said

2% closet.

22 Q. You need to listén to me. Qkay? You
23 need: to listen.

24 A. I.think that is a two-way street.

Jim Guynn Agrees with use of “Closet” statement: 40

3 A, I think also, I want to peoint out,

4 the benefit of this was for the anconymity of the

5 student because I believe in protecting the

& student's confidential information.

7 Q. I agree with you. But my question to
8 you is where do you say that you are referring to
g a seclusion room as a closet anywhere in that

10 letter?
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Jim Guynn and | agree on the prohibited use of seclusion: Page 40

13

14

15

16

17

“18

1%

2Q

21

22

23

24

0. And, okay. And would you agree with
me that it would be -- that putting a kid in a
closet wouid be inappropriate?

A. I think putting anyone in a closet
could potentially be inappropriate. But again, I
want to reiterate, seclusion should be utilized as
a method of last resort. Methed of last resort
means you have ewxhausted all interventions. All
interventions.

Q. Okavy.

A. Every single one that you can

possibly think of should be exhausted.

Attention Deficit Disorder Issues Exhibited: 42-Defendant Inability to Recall

i

11

12

13

14

A, Sorry, repeat that.

Q. Weren't you told by Amy Trail that

she made that statement to Dr. Heath? I mean,

that's what you just told us 20 minutes ago.

A. What did I tell you 20 minutes ago?

Q. That Amy Trail made that statement to

Dr. Heath.

A. No, Amy Trail stated she made that

statement to Dr. Heath.

Q. That's just what I asked you.

A. Amy Trail stated to me that she

stated that to Dr., Heath.
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Mr. Kern is encouraged to run for Board of Supervisors: 46-47

20 A. Look, man, I came here to testify and
21 provide facts. You're way off topic. I mean, I
22 think this has gone like across the bridge.

23 Q. So here's how we get back on topic.
24 You answer my question. My guestion is that I'm
1 trying to get at is, did you have any' donversadtion
2 with Dr. Heath about that statement before you put
3 it in the paper?

4 A, How about you let me proviﬁngY

5 testimony and then you 'caif ask these pf{f¥the-Wwall
& guestions?

7 G. That’'s not the way it's going to

8 work.

g A, Maybe it sheould work thati way.

10 0. Then maybe you should run for the

11 Board of Superviscrs.

i1z b i'm probably going: to do éhaﬁ?

13 Q. Good. 1In the meantime, wyou_ifeed to
14 answer my question.
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Can you not read ?: 48

© 18

20

21

22

23

24

A, Well, maybe Covington disapproves of
secluding children. It has a lot to do with it.
. Deoesn't it assume that Dr. Heath does

approve of it?

False Pretenses #2: 51-52

ig

17

i8

i%

20

21

22

23

24

A. I don't know what it assumes.
Q. Can you not read it today -—-
A. I am sorry, Amy Trail tfold me the

gaﬁversation, 50 the guote that I used, that is
true. I have it recorded. I mean, I don't
understand your guestioning. Do we care about
kids in here? I would like to give testimony on

my personal factual experience with the School

Board operations. Do we care to hear about that?
Q. #We're going —--
A. How would wyour guestion lead them to
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o

ic

i1

iz

i3

14

21

22 .

23

24

"saying. Ain't that what vou-all said in a meeting

believe that they need to return legal fees?

2. What?

A. Isn’t this the point Qf.thiS, to
decidﬁ if we're going to give back legal fees to
the School Board?

Q. Ne, it doesn't have anything to do
with that.

A, ¥Well, that is what they've been

or something -—-

Q. No.,

A, -- you implied, Qe‘re going to figure
out, you know, based on whatever, we're going to
decide if we're going to give ocut money back to,

these legal fess back to the School Board.

Q. I teold you at the beginning the
School Board is very concerned about the operation

of the‘szhaol district.

A, You mean the Board of Supervisgrs.
g. The Board of Supervisors is wvery

concerned abouwit the operation of the School Board.
A, Let's gezlto the point of concern so
I can make them know that they shouid he

concerned.
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December 2 2020 Petition Allegation #4

?;4;

Most rct:cnﬁy, Ketn made the falde staterdent abiit Jocking 4 special needs

“student in a closef in an advertisement he placedin The Virginian-Review. Kernhas admitted

that he made 00 effort to detetming the truth or falsity 6f thestatement prior 1o publishing it,

Perjury: 54
3 Q. You took Amy Trail's word for it
4 without checking with anybody else. Right?

Al No, no.

Attention Deficit Disorder Issues Exhibited: Preparation Required: 60

14

43
16

17

18

0. Is my .ques:ion difficplt? Are you

noét undexstanding it?
A, SdmEtimes I do not .uhderstdnd Wour

questioning.

Q OCkay:
A. Sometimes I don't understdnd how I

can give a response beGause I dida't preparé
myself foz that. I have to have really’ good

preparation before I do something.
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December 2 2020 Petition Allegation #4

‘4. Moést recently, Ko made the false statément about Jocking & special needs

student in a closet in an advertisement he placed in The Virginian Review. Kern has admitted

that he miade no effort to.determine the truth o falsity of the Statement prior to'publishing it.

Perjury: 72-74, 79-81

Ej

10

11

12

13

14

15

ie

i7

i8

23

24

Some of this goes back to obviously
the aggravatind circumstances of this conversation
happened before I filed the complaint, the report.

So, you know, back to the closet and
the seclusion room. You know, in July of 2020, we
had a closed session meeting, and finally the
situation was brought up by Dr. Hecath in a closed
session. And all I Yot out of the meeting was the
student had a 504 plan, the student had anxiety.
And the student was on suspension.

I eventually reported it to the

School Board. Then I reported it to Child

Protective Services because I felt no progress was
being made by the School Board. I felt they were
more concerned about the employee who led me on to
the situation. I believe this was a civil rights
violation. 1 also believe it could have an
adverse, long-term detrimental impact on the

student.
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10
it

12

13

14

15

16
17
18

19

20
21
22

23

14
15
ie
17

18

20
21
22

23

80, again, my understanding of the:
School Board policy, JGD, requires that any
suspengion longer than ten days be brought to the
School Board Eor approval. It is my understanding
‘that the situation was never brought to the School
Board until July of 2020.

It is my understanding that the Child
Protective Services is mandated to provide: a
report of thé investigation to the members of thé
School Board. I'm unaware of any report that was
made £o the School Board in conclusicn .0f the.
inves?igation i asked for.

Randy Tucker in November, as I
recail, stated; ﬁﬁe are being investigated.” So
we had, .at.some point should have béen given a
report. Never got a report, at least that I am

aware of. It is my understanding that Federal law

Q. What do you mean by "outside help®"?

A, Well, again, if you read the
sentence, "Due to the student's situation, and
others, coupled with aggravated circumstances, I
made the conscientious decision to ask for an

investigation from state officials."

Q. #hat happened in that investigation?

A. We will get to that, tos, do you
mingd?

Q. I do mind. I would like to know now.

Writ. Ap.30



29 22

23

10

11

12

13-

14

15

0. What did 'yow do? What did you try to
do about 1t?

A, Well, at, you know, the situation,

you know, with the closet, I reported it to the
School Board. I said, "We need to do an
investigation.”

They said, *We ain't going to do any’
iﬂvestigaéibn,V OGkay. 8o 1 contacted Child

Protective Serxvices,

0. What did they say?
a. s I stated before, I'vée not seen a

report. fhe? are =~ according to what I
understand, they are supposed to provide a written
report to the School Board and say this is what we
foutd.

G. S0 you haven't ﬁéafd-aﬁything back
from them?

a. NG .
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Complaining about time in a hearing to get the truth: 96

i7 A, But I would like to make sure it's
8 noted on the report.

ig Q. It will be attached ‘tﬂ it.

20 A It wonld make me feel really good,.
21 Q. Okay, we are going to be here a long
22 time.

23 A I will make it brief, believe me,

Attention Deficit Disorder Issues Exhibited: Recalling 155-156

i9 A. 80 are you saying that because

20 Alleghany County is putting, not properly treating
21 a8 transaction like purchasing a 544,000 truck is‘
22 acceptable? Is that what we're talking about?

23 . My guestion to you was you had made
24 the statement that you would like to see a

i separate audit done for the School Board.

2 F Did I make that statement?

3 ga. Yeah.

4 A. When did I make that statement?

] . "About ten minuies ago.

& A, Well, well...
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Attention Deficit Disorder Issues Exhibited: Recalling 157

i 2. Ckay, well, I thought we were talking
2 about the finances. I had sort of moved past
3 civil rights violations, but, so were you not

4 telling me that you thought there should be a

tA

separate financial audit of the schoocls?

& A I can't remember what I said, but...

He doesn’t care: 192-193

20 A, ¥You know, let's -- hevy, let‘é talk
21 about that. I believe that is a really good

22 cpportunity to, let's discuss that. Do you mind?
23 Q. I asked you a guestion.

24 A, Do vou mind?

| g. I zgked you a questiff. ‘HHat T would

2 | really: like is an answer; I .pgally don't care =~

3 | {Simultanebus talking.)
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Yes or No you can’t read that: 194

1 talkingy -- Mr., Kern, hold up. Here is what I

2 will agree to do. You answer the gquestion yes or
3 ne and then you can explain it. But if you den't
4 answer it yes or no, then you are nct going to sit
5 there and read that.

4] A. But I need to read this because I

7 think it is very important.

Recorder...?: 199

14 0. Why don't you just go ahead and lay
1% the recorder up on the table. We don't care.

is We've got a reporter here.

17 A. It's been sitting here.

18 Q. Good.

1% A, Anwyway, can we get back?

The defendant has attention deficit disorder and requires advance preparation in order to fully participéte in
any legal proceeding which may include but not limited to written, drafted docurﬁents and notes. The petition filed
by members of the Alleghany County Board of Supervisors on December 2 2020 covers a three-year period and many
details, without proper accommodations the defendant’s access to due process would be stifled and ultimately

sequester the defendants access to justice.

The defendant was mocked for bringing a recorder to the October 27 2020. The defendant would like to

make it known to the court that significant typographical errors are present within the
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'SUBJECT | Retum of Funds to Alleghany County

RATIONALE The leadership commiltees ¢f the County of Alleghany and
ihe Alleghany County School Board met during the FY2024
budgei process o dzscuss ihe mcai funding effont for
FY2021. It was decided by' ﬁhe commitiees that the schoo!
bioard would teturn to the county £500,000.00 in fund
balance {FY2020 year-end operating balance ar, If that was
insufficient, from cumulative fund balance) in fieu 6f the
county reducing its Jocal FY2021 appropriation o the
s¢hool board by an equivalent amount. The July 1, 2020
memorandum on Year-End Operaﬁng Balance Summary
reflects this $500,000.00 obligation (o be pald from ihe
FY2020 operating balance. This wifl &e Aan action Hem 10r
the Sepiember 21, 2020 schoolboard mealing,

ESTIMATED COSTS™ | $500,000.00

BUDGET CATEGORY | Fund Balance

LEGAL REFERENCE | WA
[ STAFF CONTACTS Keven Rice
f ADMINISTFATGR'S

‘ RECOMMENDATION

The Alleghany County School Board does not have a leadership committee, the only standing committee of
the school board which is the Administrative Budget Cdmmittee and the Committee on Board Governance. No
leadership committee. This leadership committee and its discussion in returning these funds was no less than a
violation of the Freedom of Information Act. The defendant participated in the hearing on October 27 2020 and did
50 to the best of his abilities which is required under the

defendant’s oath of office.

The defendant provides this information so that the court understands that the defendant is not asking
continuance due to frivolous reasons but because the Commonwealth and the Alleghany County Board of

Supervisors counsel Jim Guynn has maliciously prosecuted the defendant and has enacted
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abuse of process in carrying out discovery. The defendant requires the ability to re-engange current counsel or find
new counsel that will standup to these abuses and prevent them from occurring and to have all facts, evidence, and

witnesses presented at court so that the defendant may show cause.

The defendant also brings to the court’s attention that members of the Alleghany County Board of

Supervisors did in fact commit perjury. The petition filed on December 2 2020 stated under allegation #4:

4, Most recently, Korn made the false statement about locking a special needs’
studént in a closet in anadvertisément he placed in The Virginiori Review. Xem s admitted

that he made no effort to éeﬁtém;_igﬁz‘i%w truth.or i’a%sity’ﬁ?iﬁe statement priorm_gﬁ?ﬁiéﬁiiggv it

Allegation #4 states “Kern has admitted that he made né effort to determine the truth or falsity of the
statement prior to publishing it”. This is a farce. Jim Guynn and each member of the Alleghany Board of Supervisors
sat in the hearing and heard the defendant Donnie T.A.M Kern discuss the
student’s situétion with the School Board via an email, then subsequently in closed session with board members,
then the defendant reported it to Child Protective Services, then reported the student’s situation in a report sent to

state officials, and approximately two years later was discussed July of 2020 with Dr. Elizabeth Heath in closed

session.

In addition, the defendant will point out that petition allegation #8 states “Kern refused to

participate in the investigation even though it was mandated by school board policy”. Seen Below:

8  Kem fuse&imparﬁampamm the mve%ﬁg&imncvmfhﬁugh twas mandated by.

A E

schiool board policy,
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The defendant on October 27 2019 ironically and exactly a year before the October 27 2020 hearing under
oath with the Alleghany County Board of Supervisors sent members of the Board of Supervisors an email with it
attached letters of communication by and between the Alleghany County

School! Division in regards to the investigation.

7] B\ - Donnie Kem «votedtamk@yateocoms: _ . , AU B ¥~ Siin, Oct 27, 2019 a1 1245 PM
To: miliwork2002@acl.com. joenvannorsdall@gmail.com, vbustd@aol.com,- grifames@aokcom, ’
kickma@aolcomm, and 2 more.. o ' '

Boatd of Supenvisors,

Pledise see atiached

Thanks

Donnie T.AM. Kém

10271914r B... gt
5. V- S

The defendant in a letter drafted and sent to Fred Vaughan on September 19 2019 stated

below:

‘Dear Mt. Vaughan:

[ write in response to your letter of September 18; 2019, denying my request that T be
provided with copies of the complaints against me, as well as any other docuinents, including
‘witness statements, connected in any way to the allegations being made against me. Although 1
‘am not an emplaoyee, I will consider cooperating with this investigation if ] am provided all
documents connected to this investigation, including, but not linited to, those I have identified in
my leiter-of September 15, 2019, : '

The defendant indicated cooperation, there was never any refusal on the defendants’ part.
Members of the Alleghany County Board of Supervisors were provided these statements on October 27 2019,

however in the petition they falsely accused the defendant of refusing to participate in an investigation. Below or

the letters sent to members of the Board of Supervisors in the October 27 2019 email.
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October 27, 2019

VIA ELECTRONIC MAIL

millwork2002@aol.com

Honorable Stephen A. Bennett, Chairman
Alleghany County Board of Supervisors
6800 Rich Patch Road

Covington, Virginia 24426

Dear Alleghany County Board of Supervisors:

The Alleghany County. School Board has advised its attorney and Superintendent Gene
Kotulka to speak with the attomey of Alleghany County. It is my understanding that, through this
process, the Alleghany County Board of Supervisors will consider my removal from office. I am
writing m&ay to urge the Board of Supervisors to refrain from taking this drastic and unwarranted
option,

Throughout my carcer as a public servant, constitutional officer, and member of the
Alleghany County School Board, 1 have been dedicated to the simple mission of making our
schools a better place. I have and, so long as [ am able, will fight for the rights of Alleghany
County’s students, especially its most valnerable students, and ensure that its taxpayers® dollars
are being expended appropriately. 1 do not deny that I submitted a report to the state police, auditor
of public accounts, and the statc inspector general, containing my well-founded suspicious of
fraudulent activity. But my report on the school systems® budget and expenditures, and its
treatment of moany of our most vulnerable students, was submiticd solety with the best interests of
Alleghany County, its taxpayers, and its students i mind.

Rather than engage with my serious concems regarding the school system’s budget and
treatment of disabled students, Alleghany County Public Schools, through the School Board,
employees such as Fred Vaughn, Compliance Officer, and Superintendent Kotulka, and others,
conducted an investigation against me that was, int a word, unfair. T was accused of wrongdoing
and misconduct, of making “outrageous and highly inflammatory” false statements, but was told
nothing of the specific accusations against me, nor who my accusers were, not ‘what aspect of my
report was false and defamatory. L attempted to engage in good faith with the investigation, as you
can see for yourself in the past communications I have had with Alleghany County Public Schools’
officials, which are enclosed—but my efforts were met with little more than resistance,
stonewalling, and an overall lack of transparency at every turn.

It is my position that Alleghany County Public Schools unlawfully retaliated against me,

thereby infringing upon my First Amendment rights. Further; should the Board of Supervisors -

petition for my removal from office pursuant to Virginia Code § 24.2-234, or otherwise interfere
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m‘th my ﬁzmes asa duiy appomted membcr of thc School Bw& I womd view ﬂmse ammns as
- retaliation agmnst meas well.

1 am frustrated that 1 have to write this Jetter; that things have escalated o this level.
Nevertheless, I folt it was important that'thic Board of Supérvisors hear my side of the- story, my

- perspective, “before bringing this matter to.a vote. Most-of all, T would emphasize that at all times
© ds'a member of the Alleghsny County School Board 1 ‘have acted in- good faith, with the best

initerests of the taxpavers and studerits of Alleghany Coutity in miind, With best wishes 1 remain

| ShatmonP C@x (smat?ﬁ@gmml com) and ClemsW sz.eiy (cnxcei\f‘amfe!os neﬂ»
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‘The petition allegation #11 stated below:

11, Kemn has made false and baseless complaints of Eil@‘galiiics and corruplion at

»Aﬂeghggy County Public.Schosls that have disrupled the wark of the schoo] admin

stration and

cost the school division thousands of doliars in legal focs that were otherwise unnecessary.

The defendant would like to make the court aware that this statement within the petition and

under proper investigation would also be subject to the comrigsion of perju ry. The complaint the

defendantfiled to state officialé provided numerous documents. Had those documents been adequately

reviewed they would havenoticed these facts (FY2018-2019, FY2019:2020, FY2020-2021 was not

available at the time):

“Facilities”

FY2015-2016: #6000- -"Facilities”:
FY2016-2017: #6000- -"Facilities”:
FY2017-2018: #6000- -"Facilities”:
FY2018-2019: #6000- -"Facilities”:
FY2019-2020: #6000- -"Facilities”:
FY2020-2021:#6000- -“Facilities”:

& & & ® & &

"Debt Service”-

¢ FY2015-2016: #7100- -"Debt Service”:
»  FY2016-2017: #7100- -“Debt Service”:
FY2017-2018: #7100- -"Debt Service”;
FY2018-2019: #7100- -"Debt Service”:
FY2019-2020: #7100- -“Debt Service”;
FY2020-2021:47100- “Debt Service":

¢ & » »

Budgeted
$410,000
$410,000
$410,000
$389,785
50

%0

Budgeted

$0
$0

50
$0
$0

Spent:

50

$0
0
SZ?SO;éSG.:SS:
S0

50
- Spent.

$410,967.50
$406,185.00
$410,997.50
$0
SO
$0
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“Facilities” and “Debt Service” are expenditure categories’ listed within Alleghany County School

Boards Operating Fund Year-End Balance. $390,592.50 is listed as an expenditure of Debt Service for

June during the FY2016-2017 school year.

e SENEATIG |

LEe e i R

The payment for “Debt Service” went straight to the Alleghany County Board of Supervisors via the

Treasurer of Alleghany County on June 13 2017. \
- = s+ oy e AT E-2

DIRELY [ TR

Accordingly, under the ASFRIN Chart of Accounts it states below:

67000 Debt Service and Fund Transfers
A number of outlays of governmental funds are not properly classified as
expenditures, but still require budgetary or accounting control. These include
debt service payments (principal and interest) and certain transfers of monies
from one fund to another. These accounts are not used with proprietary funds.
Debt service payments made by the local governing body on behalf of the school
division (i.c., the funding is not appropriated to the school division budget) should
not be reported as debt service payments on the ASRFIN. Only the debt
service/capita! funds appropriated to and paid directly by the school division
should be reported on the ASRFIN.

“Only the debt service/capital funds appropriated to and paid directly by the school division should be reported on

the ASFRIN”

It is apparent the Debt Service was not appropriated by the Alleghany County Board of Supervisors in reviewing
the Operating Fund balance, yet the Alleghany County School Board listed the expenditure anyway and shipped the
money back to the Board of Supervisors. This occurred for the past three years at a tune of approximately $1.2

million dollars. Members of the Alleghany County Board of Supervisors
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should have known this was not proper treatment. The defendant believes that under an appropriate investigation
this could be another potential perjury charge. There was nothing baseless about the defendant’s complaint filed

with state officials. Under penalty of perjury the petition was filed.

Alleghany County School Board in accordance with the procedures set forih in Virginia Code
§24:2235 and remove Respondent Kem from the Alleghany Cowity Schoa] Board,

BOARD OF SUPERVISORS OF ALLEGHANY
COUNTY

By:

Jim . Guynn, Jr. (VEB #22299)
Guynn, Waddcll, Carroll & Lockaby, P.C.
415 8. College Avemie

Salem, VA 24153

Phone: 540-387-2320

Fax: 540-389.2350

limg@euynnwaddell.eom
‘Counsel for Alleghany County Board of énpcmsoxs

-

We déelare uider pedalty of Perjuty that the foregoing is trie and chrroct:

Shannon P, Cox

N i, T{'OP(L ) é‘n{i(w’fa/L

M. Joad ¥annorsdall

Richard Lee Shull

C]cms W. lely (_/_\/
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The defendant has the right to seek under reasonable suspicion that perjury charges be brought a_gainst
members of the Board of Supervisors prior to the defendant’s trial so that the defendant has the ability to show
cause why the defendant should not be removed, and the commission of perjury by members of the Board of
Supérvisors would be a cause to show. Without having this available defense, the defendant is denied due process

and equal protection under the laws.

The defendant also make note to the court that under the American Bar Association (2019 edition) Model

‘Rules of Professional Conduct:

Rule 3:1 Meritorious Claims and Contentions “a lawyer shall not bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous...”. It is
commented by the ABA (2019 Edition) Model Rules of Professional Conduct “the advocate has a duty to use legal

procedure for the fullest benefit of the client’s cause, but also a duty to not abuse legal procedure”.

Rule 3.3: Candor Toward the Tribunal (a) A lawyer shall not knowingly (1) make a false statement of fact or
law to a tribunal or fail to correct a false statement of material fact or law *
previously made to the tribunal by the lawyer. (3)...If a lawyer, the lawyer’s client, or a witness called by the lawyer,
has offered material evidence and the lawyer comes to know of the falsity, the lawyer shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal. (b) A lawyer who represents a client in an adjudicative
proceeding and who knows that a person intends to engage, is engaging or has engaged in crimina! or fraudulent

conduct related to the proceeding shall take reasonable remedial measures, including if necessary, disclosures to the

tribunal.

Rule 3.4 Fairness to Opposing Party and Counsel, a lawyer shall not (a) unlawfully obstruct another party’s
access to evidence or unlawfully alter destroy or conceal a document or other material having potential evidentiary

value. A lawyer shall not counsel or assist another person to do any such
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act. (d) in pretrial procedure, make a frivolous discovery request or fail to make reasonable diligent effort to comply

with a legally proper discovery request by an opposing party.

Rule 3.8 Special Responsibilities of a Prosecutor the prosecutor in a criminal case shall: {a) refrain from
prbsecuting a charge that the prosecutor knows is not supported by probably cause; {g) When a prosecutor knows of
new, credible and material evidence creating a reasonable likelihood that a convicted defendant did not commit an
offense of which the defendant was convicted the prosecutor shall; (1) promptly disclose the evidence to an

_ appropriate court or authority...

Rule 4.1: Truthfulness in Statements to Others in the course of representing a client a lawyer shall not
knowingly: (a) make a false statement of material fact or law to a third person; or {b) fail to disclose a material fact

when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited

by Rule 1.6

Rule 4.4: Respect for Rights of Third Personsk(a) in representing a client, a lawyer shall not use means that
have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining

evidence that violate the legal rights of such a person.

Rule 8.3: Reporting Professional Misconduct (a) a lawyer who knows that another lawyer has committed a
violation of the Rules of Professional conduct that raises a substantial question as to that lawyer’s honesty,

trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.

Rule 8.4: Misconduct it is professional misconduct for a lawyer to: (a) violate or attempt to violate the Rules
of Professional Conduct, knowingly assist or induct another to do s0, or do so through the acts of another, (b)
commit a criminal act that reflects adversely on the lawyers honesty, trustworthiness or fitness as a lawyer in other

respects; (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; (d) engage in conduct that

is prejudicial to the administration of
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justice. (f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial
conduct or other law. (g) engage in conduct that the lawyer knows or reasonably should know is harassment or
discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender

identity, marital status or socioeconomic status in conduct related to the practice of law.

The defendant questions the conduct of lim Guynn in related to carrying out the hearing with the Alleghany
County Board of Supervisors on October 27 2020, in drafting the petition signed under perjury by members of the
Alleghany County Board of Supervisors and as now a special prosecutor for the Commonwealth. The defendant
would also make it known to the court that the Commonwealth of Virginia has Cannons of Judicial Conduct. 1t

prescribes under Disciplinary Responsibilities:

D. Disciplinary Responsibilities, =

(1) A judge who recéives reliable information indicating a substantial likelihood
that another judge has committed a violation of these Canons should take
appropriate action. A judge having knowledge thiat another judge has
conunitted a violation of these Canosns that raises a substantial question as to
the other judge's fithess for office should inform the Judicial Inguiry and
Review Commission, o o ' '

(2) A judge who receives reliable information indicating a substantial likelihood
that a lawyer has committed a violation of the Code of Professional
‘Responsibility should take appropriate action. A judge having knowledge that
a lawyer has committed a violation of the Code of Professional Responsibility
that raises a substantial question as to the lawyer's honesty, trustworthiness
or fitness as a lawyer in other regpects should inform the Virginia State Bar,

(8) A judge shall have absolute immunity from civil action with respect to the

discharge of disciplinary responsibilities required or permitted by Sections
-3D(1) and 3D(2). '
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Due Process

Defendant requires the assistance legal expertise which the defendant does not personally have in responding filing
and responding to discovery request, depositions, trial litigation, and responses to legal mandates required
throughout thisﬁprocess.

Defendant requires time to acquire legal counsel to provide a defense and show cause under

§24.2-235 which the defendant has already expensed over $30,000 since December 2020 in an attempt to do just
that.

Defendant requires that thé following individuals to be deposed and questioned properly prior to trial at bare
minimum: Amy Trail, Kevin Rice, Kim Lemburg, Matt Garten (Board of Supervisors), Richard Shull (Board of
Supervisors)

Defendant requires ample opportunity to review deposition transcripts prior to trial

Defendant requires the opportunity to strategically pick expert witnesses pending deposition responses during .
discovery. | |

Defendant requires additional discovery attempts to secure proper evidence to be provided prior to trail.
Defendant requires the opportunity to review discovery reply/evidence furnished prior to trial

Defendant requires the opportunity to review with counsel exhibits submitted as evidence

Defendant requires the opportunity to go over questions that will be asked during trial

Defendant requires the opportunity to file a protective order against abuse of process and malicious discover against
the Commonwealth.

Defendant requires the opportunity to have members of the Alleghany County Board of Supervisors charged with
perjury so that the defendant may use the verdict as a defense under

§24.2-235
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APPENDIX H

IN THE UNITED STATES DISCTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVSION

NO.

)
)
)
Commonwealth of Virginia )
} AMENDED
Petitioner , )} RESPONDENT’S NOTICE OF
} REMOVAL NO: 7:21-cv-00448
)} PURSUANT
) 28U.8.C. §1331, §1441, & §1443
) CASE NO. CL20-827
} ALLEGHANY COUNTY CIRCUIT
) COURT
)
)
)
)

DONNIE T.AM. KERN
Respondent, Pro Se,

AMENDED

RESPONDENT’S NOTICE OF REMOVAL OF CIVIL ACTION

PURSUANT 28 U.S.C. §1331. §1441, & §1443

PLEASE TAKE NOTICE that the Respondent Donnie T.A.M. Kern hereby amends it’s
previously filed Notice of Removal pursuant 28 U.S.C. §1446(b)(3). This amendment is for

the sole purpose of amending Donnie T.A.M. Kern’s Notice of Removal filed on August 24

2021. Amending the Notice of Removal is being
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done in good faith, in the best interest of justice, and to eliminate further delay which could
occur by Donnie T.A.M. Kern appealing the order to remand of the Notice of Removal to the
 United States appellate court pursuant 28 U.S.C. §1447(d) as the Notice of Removal was
filed pursuant 28 U.S.C. §1443 permitting appeal to the United States appellate court.
Amending the Notice of Removal will aim to remove any confusion and will explicitly show
| that the Notice of Removal is proper under 28 U.S.C. §1331, §1441, and §1443 all of which
are considered federal subject matter jurisdictional elements for removal into the United
States District Court. The Amended Notice of Removal is amended and filed timely
under 28 U.S.C.

§1446(b)(3) as it is filed within the 30-day statue of limitations.

COMES NOW the Respondent Donnie T.A.M. ‘Kem asking the court for liberal construe in
interpreting this potentially “inartful pleading” (Boag v. MacDougall, 454 U.S. 364, 365
(1982)), via Pro Se, in seeking judicial asylum, without adequate and desperate need of

- counsel submits this pleading in justifiable self- defense in response to the villainous,
retaliatory provocation by the Commonwealth of Virginia, Petitioner on behalf of the
Alleghany County Board of Supervisors in the filing of a motion on August 13 2021 in the
Alleghany County Circuit Court to suspend Donnie T.A.M. Kern from the Alleghany County

School Board under Virginia Code §24.2-236 pending the hearing on the petition for
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The Respondent received the following email message from an employee of the school
division:
ur letter to the editor, ACPS concerns...

@hotmail.com}
Smuwmmv, October 24, 2018 4:06 PM

Te: Dontile

Hello, Mr. Kern, » A

i read the original article written about the schoo! board meeting as well as your responding letter. Thank you
for asking questions. Please continue to do so. Until Mr. Tucker stands with you instgad of against you, however,
'm afrald the end result will be more of what you have already experienced. 'm not sure why the other board
members cannot see {or refuse to see} the hidden trails. o
Your call to action resonated with me, but you need to know that parents have tried to stand up. Unfortunately,
many of the parents who understand what has occurred here since 2015 also work here, We have met )
retaliation in ways that would surprise you, including retaliation against our children and our finances.  still
have three children in this system, and t need my job. At this point, 1 am Justifiably afraid to voice my concerns.
Sincerely,

S'The pupii dilates in darkness and in the end finds light. jisi.as the soul dilates in misfortune and in the

end finds God."
-Victor Huge. Les Miserabies

The Respondent made a report to Child Protective Services after recelving an email from
another school employee that an African American child was being discriminated against.
The Respondent first reported it to the School Board and Eugene Kotulka, Superintendent,
but Alleghany County Public Schools refused to investigate the matter.

— ' . —
$m I 205 735 P
Bmmla Kem

at ihe tlassroom and not recahring wsausuon. placing the auten hurtkar and furthsr behind TN

| hopa that cemathing can beo dane | sm

of the bellz] that none-of this would be: hapr:renfnga weye noldfbcan Amercan, somaone naedsio:
am'ﬁém fa:r tha student -
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AGREEMENT o
tix a{? f';‘ f
This AGREEMENT is made as of this % day of July, 2020, between Eugene P, Kotulka

(hereinafier “Superintendent”) and the Alleghany County School Board, s Virginia body politic,
(heteinafter “Board™),

1. The Board and the Superintendent entered into a contract dated July 1, 2017, whereby
the Superintendent was employed 85 Division Superintendent for a period commencing July 1,
2017, and ending June 30, 2021 {hereinafter called the “Contract™),

2. Under the Contract, the Superintendent would be entitied to substantial payments and
benefits for the period remaining on his Contract,

3. The Board and Superintendent mutually have agreed 1o & dale for the
Superintendent's retirement earlier than otherwise contemplated in the Contract effective close
of business on September 30, 2020, and to reach agreement and resolve any questions regarding
his entitlement to paymints and ofher benefits upon reticement under the Contract or otherwise.

AGREEMENT
For and in ¢ongideration of the mutus] promises and commitments specified herein, the
parties agree as follows:

1. Retitement Upon execution of this Agreement, the Superintendent will retire as
Division Superintendent of the Alleghany County Public Schools effective as of the close of

business on September 30, 2020 A copy of the Superintendent's letter of retirement is atiached
hereto as Exhibit A.

_ (4)  The Superintendent will remain on adminisivative leave urttil the effective
date of his retirement.

{6)  The Superintendent will remove alf personal items from his office and
return any Board property to the Clerk of the Board by July‘jg: 2020 at 12:00 p.m.
2' N N

{¢y  The Superimendent's autompbile entittement will end on July 20, 2020 at
12:00 p.m.

2. Payments, The Superinterident shsll be entitled to the following payments from the
Board:

‘ ()  The Board will pay the Supcrintendent his current salary until the effective
date of his retirement..

by  The Board il pay the Superintendent $22,553.71 for unused annual
leave. :
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(¢)  The Board will pay the Superinténdent $2088.75 for unused accumulated
sick leave in Alleghany County Public Schools, camed pursuant to the Board policy in effect on

that date;

(dy  The Board agreés to pay the prém nium for the Supetintendent for Family
ooverage in the Board-sponsored health insurance program through September 30, 2020,

‘ _ . {e) Notwithstanding any prior Agreement to the.contrary, the payments
provided for in subparagraphs (2) through {d) above constitute the total and complete financial

obligation to the Superintendent on'the part.of the Boatd, and the Superintendent shall not be

entitled to.any further payments from the Board in‘any emoumt related to his employment by the

3. Non-Disparigement. The parties agree not to disparage, criticize, or speak negatively
of the other. This Agresment is entéred into in good will for the mutual beniefit of the parties,
and the Superintendent and the Board agree to treat all communications with each other and with
the public in that positive light. Other than official action required by state law, the parties agree
that the only public statement to-be issued by either party will conform to the statement attached
hereto as Exhibit B, '

4. Confidentiality. The Superintendent répresents and agrées that he will keep the
terms, conditions, covendnts; and existence of this Agreement strictly confidential, and will riot
disclose, or cause to be disclosed, any iformation conoerning this Agreement that is not made
generally available to the public as required by law to any person.except his immediats family
members, legal counsel, and accountant, and then-only after such persons have agréed not to
disclose any facts concerning the settlement, The Superintendent furiher agrees not 1o disclose,
or cause to be disclosed, iny information concerning this Agrestient to any media or publishing
entity. Notwithstanding the foregoing, the Superintendent’s obligation of confidentiality shall
not extend to any disclosure mandated by law, order by & court of competent jurisdiction.

5. Superintendent’s Cooperation. Superintendent recognizes that, because of his
position with the Board, it is.imiportant that the Board"s employees and the public perceive that
his retirement is a mutually desicable and positive event. This Agreement is entered into in good
will for the mutual benefit of the parties, and the Superintendent sgreestotreatall
communications with the Board and with the public in that positive light. From the effoctive
date of the Agreement wntil 5:00 pm. on September 30, 2020, Superintendent agrees to
coaperate with the Board 15 resolve pending litigation or state and federal-complaints arising
during the Superinterident’s employment aboutwhich the Superintendent has knowledge. The
Board agrees fo annoimee publicly only that the Superintenderit isretiring 8¢ set forth in Exhibit
B. The Board will make no other statements regurding the end-of Superintendent’s employment
except as set forth herein, ’ A B B ' '

8. General Release. Inonsideration for this Agreement and the benefits accorded to
him hereundet, Superintendent agrees, for himself and his heirs, représentatives, ‘successors and
assigns; as follows: Superintendent hasvetited from employment with the Board effective
September 30, 2020, Superintendent waives, releases arid forever discharges thie Board and fts
employecs and agents; from any and sl clsims, known or unknown, that he has or may have
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relating 1o of atiging sut'of his enployment with the Boar& and- ﬂm cessation thereof, mc’ludmg
but not limited to anyelaims for any-cash payments except as provided herein (but excluding
reimbursement for expenses accrued and documented in accordance with Board policy), any
claims of wrongful discharge, breach of express or implied contract, fraud, misrepresentation,
defamation, liability in tott, claims of any kind that may be brought in any court or
administrative agency, any clalms under Title VII of the Civil Rights Act of 1964, as amended,
the Age Discrimination in Employment Act, the Employee Retirement Income Security Act, or
any other federal, stale or local law relating to employment, employee benefits or the termination
of emp!oymnf or any other ¢leim arising oul of or relating to Superintendent’s employment,
excepting only his benefits under the VRS retirement plans, the provisions of this Agreement ,
and Article X11, “INDEMNITY™, of the July 1, 2017, Contract, which are not waived or

reléased, and which by mutual consént of the parties survive this Agrecrent and remain in full
force and eff'eat '

The Supenmmécm tacogmzes that in signing this Agreement, including its release of claims, he
is waiving his right to. pursue any and all claims under the Age Discrimination it Employment
Act, 29 US.C. § 626 et seq. (“ADEA™), arising p:nmt 1o the date that he executes this Agreement,
The Superintendent acknowledges that he has been given the apportunity to consider this
General Release for at least twenty-one: (21) days, which is & reasonable period of time, and that
Hie hias been advised to consult with an attorney in relation thereto prior to signing this General
Release. The Superintendent further acknowledges that he has had a full and fair opmnumty to
confer with his attorney, that be has carefully reed and fully widerstands aﬂ of the provisions of
the General Release, and that hfhas'ex&ﬂiwd it of his own frée will, act and deed without
coercion and with knowledge of the nature and consequences thereof. If the Superintendent
executes this General Release in less than twenty-one (21) days, he acknowledges that he has
thereby waived his right to the full twenty-one (21) day petiod. For a period of seven {7)
‘calendar days following the execution of this Generadl Release, the Superintendent may revoke
this General Release by delivery of a notice revoking the same within that seven (7) day period
1o Patrick T. Andriano, Reed Smith LLP, Riverfront Plaza - West Tower, 901 E. Byrd Street,
Suite 1900, Richmond, VA 23219, pandriano@reedsmith.com. If the Superintendent does not
advise Mr. Andriano that he revokes this General Release within the revocation period, the
General Release shall become effective and shall be forever enforceable. The. Superintendent
understands that if he revokes this General Release, he will not be entitled to the consxderanon
set forth in this Agreement , including the consideration in Paragraph 2 and its subpar

if ke has received such ¢onsideration, he agrees to repay the Board for @l sums pazd tdof ont hts
behalf,

7. Board’s General Release. In consideration for the promises and obligations stated
herein and the Supenmcfndmt s resignation, the Board, for itself and its successors, to the extent
permitted by law, waives, releases and forever discharges the Superintendent from all claims,
known or unknown, that Board may have or may hereafter discover against Superintendent
ariging out of or related to his-employment and the discharge oflm duties as Superintendent.

. ssion. I is understood and agreed that the Board has admitted no liability
for the benéﬁts pmmded hmem or for any other benefits other than those provided by contract or
Board policy. Thie Board and the Sifperintendent have entered into this Agreement for the
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The Respondent objected to the use of the settlement agreement. The Respondent’s objection

to Jacob Wright, Chair and Danielle Morgan Vice Chair of ACPS is below.

August 3™ 2020

Alieghany County Schoo! Board

Peers,

Between luly 22 to August 2,2020 1 have carefully reviewed the agreement between the Alleghany
County School Board and Superintendent Eugene Kotulka. Upon my review | have a concerning self-

reflection involving signing this agreement. My review In summary, indicated to me that the School
Board is:

. Paymg $24,642.46 In unused Personal Leave and Sick Leave. Reviewing school board policies
this seems to be more pavout of Personal Leave and Sick Leave than what the Superintendent
may have earned (or a corbination of both)

& Paid ﬁdmmis*cratwe Leave along with current employment benefits durmg the Administrative
Leave period until the Superintendent’s retirement date.

» Agreeing to “Nor-Disparagement” to the extent required by law in the state of Virginia to not
disparage, criticize, or speak negatively of each other, to communicate publicly in 2 positive
light, and to reference a three-sentence retirement statement when required.

e Agreelng to "ﬁéﬁﬁﬂeﬂtﬁa’iiw}' of the agreement to the extent required by law.

e Agreeing to receive “Cooperation of the Superintendent” to help with ongoing state and federal
complaints and litigation matters up untii his retirement date in exchange for communication
pertaining to the Board that will be revered as positive in the public light.

o Agreeing to a-“Liability Release®- so that the School Board and Superintendent are never held
accountable for their impraprieties or that these improprieties are never knowr as to not erode
the public trust.

s Indemnity {Under Section XIi of the July 1, 2017 Contract) indefinitely forever.

All of which were supposedly negotiatéd in good faith and with mutual consideration.

On fuly 6, 2020 the School Board discussed just providing a 430,000 lump sum payment and a “gag
order” (in this agreement it's called & Non-Disparagement clause]. This was supposedly agreed upon by
'the Superintendent then. The difference between the July 6, 2020 agreement and the carrent July 20,
2020 agreement; otherthan the 14 days lapse of time, indicates that the School Board has positioned
itself in a position of weakness instead of a position of strength. This position realighment | opine,
ariginates from the need of seif-preservation and dismissal of accountability in contrast to mutual
consideration.
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As you may or may not be aware; { have filed a complaint with the United States Department of
Education Office of Civil Rights which was promulgated by retaliatory actions of this Schoo! Board due to
my attempt to secure the civil rights of our most vulnerable children, This complaint at this time is still
under Investigation. | hiave had my legal team send correspontence to this School Board in-regardsto
my own child’s experience of intentional discrimination and the grievous denial of a free and
appropriate education which to this day is still unresolved [emphasis added]. This correspondence was
shared with this School Board. My family and | have extraneously suffered due to the shenanigans of
this School Board financially, educationally, and emotionally.
Furthermore, School Board policy does not require that | sign this agreement, my signature of
aceeptance and agreement is not needed. The School Beard has never valued my opinion, if the School
Board did value my opinion the Superintendent Eugene Kotulka would have been terminated in
Noveiber of 2018 o in July 2020 alorig with other Individuals that have made some really bad choices.
The Schoo! Board would be incorporating budgetary best practices recommended by federal agencies
and the Virginla School Board Association so that we are not asking for miltions in funds that go unspent
each year. The S¢hool Board’s, Special Education Advisory Committee would be robust and affluent so
that all of our community’s children receive a free and appropriate education. My two children would be
currently enrolied in Alleghany County Public Schools recelving a free and appropriate education instead
of being homeschooled like the other 107 students which currently is costing our community
approximately $650,000 each year, ‘

In addition, 1 befieve this agreement is an interference and sequestration of my constitutional rights and
ability to seek governmental redress which | am currently in the process of exercising. { view this
agreement as an intentional and retaliatory effort by this School Board. This agreement is repulsively
insulting. The School Board’s best option is to remove Superintendent Eugene Kotulka, because
retaliation should never be tolersted. Superintendent Eugene Kotulka deserves no less than to be
accountable for his actions, along with others that were involved. This agreement is nothing more than
a safety mechanism of self-preservation for the Supetintendent, and current members of this School
Board; excluding me.

If Superintendent, Eugene Kotulka felt his "integrity” was dishonored leaving him with the only option of
resigning from office (which he publicly did on June 22, 2020) then there would be no need of such an
agreement. if the School Board Is willing to remunerate over 550,000 in salary and benefits {some of
which were never earned) this Superintendent should be thrilled with leaving. Why is there 2 need for
the belis and whistles in this agreement which is self-evident to silence and protect everyone’ interest
excluding mine. The provisions within this agreement are an apparent conflict of interest.

Under the Code of Virginia §22.1-65 if states:

*4 division superintendent may be assessed a reasonable fing, suspended from office for a
limited period or removed from office by either the Board of Education, upon recommendation
of the Superintendent of Public instruction or the school board of the division for sufficient
cause. A division superintendent may appeal to the appropriate circuit court any decision of the
Soard of Education or schoal board to assess a fine against him or to susperd or remove him
from office and shall be entitled to  trial de novo on such appeal of whether there was
sufficient cause therefor”
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The School ‘Board should enact §22,1-65 under the code of Virginia. | have presented amazing support
that could be used for the Superintendent’s removat to-the Uni ited States Office of Civll Rights which is
approximately 500 plus pages including audio. The School Board could rely on this information alone. |
will gladly testify in an administrative or judicial hearing.

It was the overall consensus of this School Board wanting him removed...why the need for an
agreement? if the School Board enacted §22.1-65 the School Board would not have to pay out anything.
We would save approximately $50,000. As we all have ieamed ifi the past two years; and | opine the

wise words of jacob Wright, Chairman “Donnie was right sbout things that we didn’t know”. 1 am right
about this.

This agreement is no more than a “settlement” as a peer on this Board has described it

How do you think it made me feel when Fred Vaughn, Director of Human Resources for the School
Board came to my workplace, forcing a complaint letter in my hand and coercing me to go visit an
interrogator the very next day, emailing me, calling me...non-stop harassment?

How do you think it made nie feel when Dr. Elizabeth Heath told my wife that she didn’t have to be
invited to a meeting to discuss 504 plan accommodations for our child? Most recently on July 20™ 2020
during closed session, once again out of concern for the security of the civl rights for our most
vulnerable children; | reference my own personal experience with a 504 plan. | indicated that my
experience as a parent with Dr. Elizabeth Heath and the 504 plan was not great. She replied that “lam
not aware of any plan”. How do you think this made me feel?

1 wiil tefl you how | feel. | opine that this School Board may have a systemic issue with Child Find
{emphasis added]. In case you were not aware, you provide indlvidualized instruction through-an
individual Education Plan (IE?) and not a 504 Plan. You may want to fix that. | am not sure at this point if
Amy Trail’s statement about. this $chool Board's mistreatment of an African American student being
placedina “closet” Is mmpietery without merit.

You say this agreement was done Ih mutual consideration? Let me share with you how | feet. | think not.

On behalf of all my canstituents who have been wronged by the Alleghany County School Board |
unequivocally object to this agreement. Based on the information 1 have provided you and under good
conscious | am unable to sign this heinous agreement indicating my agreeing or approval of it or any of
its binding provisions contalned within it.

This spdtement is made without the need for reply or continued discussion. With best wishes | remain

 $chool Board Member
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~ Pald Advertisement

| Greater Alleghany nnd Covington Community and Editor:
“1 am not asking what is going on. I am just telling you whatever it is it can't be right, so you might
- want 10 fix that. £ don’t want 10 come down 16 that school and find out sheshe is still in a closet some-
 where™ as stated by Amy Trail 10 Dr. Elizabeth Hesth, Dircctor of Special Education for Allcghany
 County Public Schools pertaining 10 the scholastic conditions within the Alleghany County School sys-
tem in-regands 10 the treatment of an African American student.
| AmyTrail was a Special Education consultant for the Alleghany County School Board, Dr. Eliza-
| beth Heath opined that Amy Teail was “the support that we need but don't have the resources to pro-
vide™. A3 it was told to me by an enployee. this same African American student one day was carrving |
gifts and when the student was asked who the tucky person was that would be receiving these gifls, the
student identificd the individunt responsible for placing them in the “closct™ as described by Amy Trail
and stated: “1 just want sheshe 1o like me™. <
Duce to this student’s situation and others coupled with aggravated ciccumstances | made the consci-
entious decision to ask for an investigation from state officials, To this day no investigation has ever
 occurred, 1 was told the situation was the responsibility of the appointed Alleghany County School
| Board. What came next was Dr. Elizabeih Heath providing a defomatory letter 1o be read-nloud like s |
story book detailing my own child’s substandard experience with the Alleghany County School 8oard. |
| The Alleghany County School Board then requested $60,000 from the Boerd of Supervisors for legal
| fees so the School Board could have their atiomey’s “Deal with Mr. Ker™ as stated by Randy Tucker,
‘Chairman. 1 publicly asked for diplomacy in this newspaper ofter this was stufed. Instead of being met
- with compassion and understanding the door of vengeance was opencd and retalistion casued and un-
fortunately is still currenly ongoing. The United States of America is now reviewing approximately
' cleven incidents of retalistion by the Alleghany County Schoot Board.
|  The Alieghany County School Board epicatly failed to deal with me just as they have failed so
many of our most vulnerable children in providing a frec and sppropriate education. § felt inclined 10
srite this letter because of the upcoming vote on the joint school system. T feel | would be doing a dis-
seevice to our most vulnerable children, their familics as well as the good people of Covington had |
} stayed sifent.
This joint school systemn forgoes the apportunity to elect members of the new school board created
under this proposal that will be voted on. The promise of self-govemance is owed to each citizen and
instead of fulfilling this promise endowed by the Declamtion of Indcpendence and correcting the mis-
| takes of the past we are going to continue on this reckless path of oppointment. | have been on the Al-
leghany County School Board for two years. | do have fots too feam as Randy Tucker mentioned in our |
August 17 2020 mecting.
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1would like to provide a small reflection of what | have learmed thus far since my appointiient on
the Alleghany County School Board. Appointed and administrative officials are nbsent any accountas
bility for their actions or inactions, The Board of Supervisors wants the School Board 10 rctum
| $500,000 that was budgeied but ncver spent. The Board of Supervisors has siated that if we do not re-
| turn this money. they will cut the exact amount from our 20212022 budget, The Board of Supervisors
threatened to cut the School Board’s budget if we provided a raisc to s1aff in the 2020-2021 budget. An
impermissible amount of $700,000 in.class room instruction funds were unspent for the 2019-2020 fis- |
cal year: yet we can't equalize stafl salarics at the cost of $460,000. Despite having a plethora of un-
spent funding year-afler-year, the School Board is beseeched in what it can and cannot do with it. The
Schoo! Board currently bas no partismentary procedures in conducting board mectings. We do not al-
-ways follow the Freedom of Information Act. No consistency in appointing mandated committecs; ex-
ample the school board policy mandates we have a Budget Committee, this committee is appointed
 during the reorganization of the schoof board. This Budget Committec has yet to be appointed in 2020.
1 offered 1o serve on ii, and utilize my accounting skills that 1 obtained in completing my Master's De-
| gree in Accounting and fix a1l the budget problems but when the time came to appoint, Jacob Wright
decided not to and moved on to the next agenda item. { abstain from voting on financial spending due
to not reeciving adequate information to ascertain if the School Board is adhering to its mandated
budget on a monthly basis, | do not receive information regarding assets and lisbilities enabling me ta
undersiand the school board's financial condition, How am ] supposed to approve the payment of bills,
if f am not provided information to know if we overspent or no1? The Schoo! Board and Board of Su-
pervisors in approving the 2020-2021 budget will magically purchase a $90,000 schoo! bus with
{ $75.000. They also approved the reduction of $120.000 in specch services despite having an increase
of students bringing the total to 67 students that would require these scevices. It was explained to me
that we didn’t have enough money. The School Board is about to approve the retumn of $500,000 to the
| Board of Supervisors that could have been used 10 correct these deficiencies. § was informed during the
{ August 1 7th public meeting that the Joint Services Commitiee will be appointed by the Superintendent
| versus the School Board in an effort to begin having mectings that are not open to the public.

Three months into my term 1 sat in a closed session meeting where “He who shall not be named™
sent the police afier a child advocate for & credentialing snafu. “He swho shall not mx named” encour-
aged our School Board to climinate a position because it was held by an employee that was described
5 2 “major ADA compliance issue, 3 major, major one™, As a parent | asked my schoot system to help
accommodate my child yet I am told we don't have money to do it with. Which is supponive due to the
rationale of Randy Tucker indicating thst if & “kid nceds a dog. were not supplying the dog™ during o
budget mecting. In ease you were not asware in the Jast six years the home school population has in-
creased 33% that's a total of 107 children that are currenily homeschoaled, | fearned the hard way of
why: now my two children have been homeschooled for two years now. The homeschool population
creates an unrealized revenue source of approximately $650,000 because these families do not enroll
| them in our school system
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| such n lerter. Pack the house when the voie occurs with your gov- el /
| crning bodics and 11l them how you feel. You ean also come | w i

| staff member to the treatment that others have received by the Al-
| leghany County School Board, | will not condone this treatment

| now or in the future. 1 am voting no on the joint school plan as it

| is currently being proposcd. If you want to attempt to stop this
 disapproval, make a copy, then send them to Senator Creigh

| Deeds and Delegate Terry Austin to show there isn't community
| support. Have individuals that show up during the vote to sign

L .
1T you want 1o say something and don’t know what to say you, ~ Donnie TAM. Kern, MS.A., EA

This method of appointment hias to end, God willing T will see that it does, as 1 have made prepara-

 tions 1o colleet signaturcs beginning in January to have a referendum placed on the ballot in 2021, 1

have strived to be honest, accountable, and transparent to the public. § created a Facebook page in
2019: Alleghany Fireside w/ Donnie Kern to do just that, If anyone want to assist with the referendum

 project please reach out. Let’s make history together.

1 commiend the efforts of the joint committee in putting the joint school proposal together. | support

 working together and achieving economies of scale, | think Mr, Dressler and Mrs, Zeek would have

been good participants to have at the wble os they have brought up very good scenarios that are not ex-

| plained in this proposal.  focl responsible for this cffort, so I feel | owe you why 1 will not be voting in

| favor of it. I do not believe having an appointed school board is unaccepiable. | recommend that the

| joint commitice sty the plan until the proposal voted on with an elected school board. As it was sug-
gested to e by Senator Creigh Deeds, you should request o legal opinion from the Virginia Attorney

| General if'the plan can be proposed with having an clected school board.

Good people of Covington, if you want the administrative and appoinicd leadership that 1 have had
1o learn about over the course of two years, then you are gbout to st nmiomttima

get it. However, T will not be held responsible for giving it to
you. You do not deserve it, no one docs. You will have (o gev it
from someone else. | refuse 10 expose another family, student, or

machine, | recommend collecting 301 signed letters indicating

show support with your presence in silence or through applause.

can read this fetter. 1t may incite tears, onger, or vomiting, some.  S¢hool Board Member-ACPS

| thing I experience each time 1 think about its contents, Tnvite Clifton Forge West District

WDBJ7. This letter is intended ro seek govemmental redross in i, IS Church Steeet
an attempt to sceurc the civil rights our most vulnersble children  Clifton Forge, Virginin 24422

| protected by such rights. it is a violation of federal law 16 retaliate against an individual that attempts

to secure the rights of those that are protected by such rights, With best wishes | remain, always

Your loyal public servant
- Donnie TAM. Kern
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On September 9 2{)20, George “Matt” Garten the new Chairman for the Alleghany
County Board of Supervisors in replacing Steve Bennett who became the Vice
Chairman stated at the conclusion of a joint meeting between the Alleghany
County School Board and the Alleghany County Board of Supervisors

(https:/fwww.youtube.com/watch?v=_B-mjZqT5sU&t=46s):

“...Last week Virginian Review C LT T L e T
published a paid piece written by
school board member Donnie Kern.
Those of you who read the piece
would agree with me that it

contained a number of serious

allegations and references. The

GEORGEL GARTLN

allegations imply that numerous A&B

officers, representatives, employees of Alleghany County and Alleghany

County School Board have engaged in conduct, if true would be

considered illegal and unethical...We should begin by holding a meeting

and summing Mr. Kemn to testify before us under oath to eliminate and

clarify allegation made in his written paid piece”
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John P. Fishwick, Jr. et FISHWICK & Professional Arts Building

] FISHW ‘ 30 Franklin Road
Telephone: 540.345 5890 1 I ASSOCIATESM o Suite 700
Facsimile: 5403455789 — LI ' Roanoke, VA 24011
o0 Tishw rckic fishwickandassocises com Mailing Address.

wown fishwickandassoc wies com PO Box 749
Roanoke, VA 24004

January 27, 2020

Hon. Edward K_ Stein
Alleghany County Circuit Court
266 West Main Street
Covington, VA 24426

Re:  Board of <
Case No.: CL20-827

Dear Judge Stein:

As you know, we represent Donnie Kem in the above referenced matter. Ann Gardner,
the current Cammonwealth™s Attorney for Alleghany County, has recused herself from
prosecuting this case on the basis that doing so “would constitute a conflict of interest for the
Alleghany County Commonwealth’s Attoraey's office.” Our client is a current Alleghany
County School Board member, and it is his understanding that matters involving the School
Board have come before the Commonweslth’s Attomey's office in the past. He has asked us 10
muke an inquiry sbout whether or not this presents a conflict for you, either as a Circuit Court
Judge or in your former position ax Alleghany County Commonwealth’s Attomey. Thus, | sm
requesting guidance from you on the issue of a possible conflict, and if you agree that a conflici
exists, how best to proceed with this matter.

Thank you for your attention to this matter. Ilook forward to hearing from you.
With kand regards, | remam
Very tnily yours,

Fishwick & Assocuates PLC

John P. Fishwack, Jr.
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My FORCOMMUNITY @ FORFAMILY @ FOR YOU
Stevé Benriett - .
Greg Dodd, Cifton Forge West District incumbent
George Mathew Garten, Chairman
Cletus Nicely P
- James Griffith, Vice Chaitrish’
doan Vannorsdali
Shanasn Cox
ViA: EMAIL
Huriorable Members of the Board of Supervisors,

f have bm&emm’xra_gscﬂ o roun for ttw Board of Supervisors to represent the Clifton Forge West District. To aid my candidary. 1 want
to demonstrate to m;; constituents | am going to work twards ending all acts of prejudice and retafistion 'm\vmnﬁ indbviduaals who
strive to be part of the self-governance process in anr great republic. Members of the Board of° Snpnniisnm {you) have takon s keen

- interestin my personal and public performance, as well s my ability ta properfy represent the Clifion Forge West District as 2 mem-
ber of the Alleghany County Schoo! Board.

: ﬂnt “t.a the opinionz -.;;Tfﬁe menthers ,ﬁﬂﬁe ﬁ&arc’i of Supenxwrs mgﬂrding my pm'fnrmmc, ﬁxc members have conseguently :snxd.‘
aczﬁ;ms'iy petitioned for me to be remaned. Since the members of thc Board of Supervisors have poﬁétianc& itself to monitor the pri-
‘vate and public fives of public officints, I nly find it prodent that T share the following information with you as it should aid you in
mutking your upcoming Schoot Board appointment decision. May 29 2021 vis the Virginian Review it was published you would be

| .nmit'i"né the school board sppointment on June I L. One appointment will be to re-appoint Jacob Wright to represent the Boiling
Springs district as 2 member of the Aﬁ#@ﬂ;xn}z‘ﬁnﬁn&y School Board,

dacat Wright confided in nie in.duly of 2018 in a conversation indicating that be created a hostite work environdient that was so ex-

* treme and “wild" a3 he described it aitimately leading to Keven Rice resigning. Facob Wright siates:

""" dacob Wright (Grey Text):

Yesi We need ’Lé ake
7 _ o the lead. | need to go
toes. You know I got him to resign Over quite 2 few things
- B 3 with you to kind of get
_ . | you up 10 speed. |
nee riaght? Hahaha 1iicond $#0 appreciate ail of your
once, right? Hahaha 1 used to aestions toma )
h : had g lot of the same
rive himt wrile A have $+a o 2 o ones, We have o keep
drive him wild. We have to be ad Keven on his toes. Yo
know | got mm 1o
amant about budget and finance” e e
him wild, He have to

R T T _ be adamani aboui
Jacob Wfight o  budget and finance.

Bt B da e vy oninds i‘uﬂmﬁw&mm‘%i{mmmw Ve Tantiy, £ Vi
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In addition, Jacob Wright bousted with pride when he shared his triumphant feat in causing Keven Rice fo resign with ather
memhers of the Schioo! Board in February of 2024, This vecurred when Gerald Franson, Danielle Morgan, Richard Shutl, Joho

Litdleton, and | were ofl awsifing 0 interview 2 Superintendent candidate for appointmeof,

¥ remind you that Jaceb Wright on Qctober 6 2020 during your regular meeting stated that Keven Rice filed 2 complaint accus-
ing me of creatinig # hostile work environment, T would fike to point out that Keven Rice has never resigned (for a second time)
while have been on the School Board,

Jacob Wright, ronfessed to me that the School Board was going to chastise Eugene Kotulka, the former Superintendent for his
trestment of me during the October 2019 schoot board mecting, Jacoh Wight sfates:

“And 1 think someone is going to chastise Gene faor how your situation was handied”

1 (Donnie Kern) respanded:

Ma

An spology and s seat a1 the SEAC will
The School Board was going to retaliate against the school zﬁmﬁggm gfmzﬁg‘j@ nesseceary
superintendent Eugene Kotulks, 1 didn®t want ¢hat. No anc %38 AM

should be refaliated against.
dacob Wright has contributed to the systemic vinlation of Schonl Board policies. T will share three examples.

First-The Budget Committec appointment saafa that we discossed on October 27 2021 during my six-hour inferrogation. Schocl
Board policy requires that the budget committee be appointed in Suly st the re-organization meeting, During the July 2020 meet-
ing this appointment was not made. Jacob Wright attempted to appoint the committee in December 2020, on the exact dav that §
world be rcemoved from office duc to the petifion membiers of the Board of Supervisors filed, bowever 1 sought to have a trial by
jury foiling this plot. Why didn't Jaceb Wright make any effort or attempt to appeint the Budget Commitiee on August, Septem-
ber, Qctober o November? 1 seat an email advising my peers on the Schoot Board that by making the appointment in December
thie School Board would be vialnting the policy & seeond time, beeause the policy requires us fo make the appointment in July
during the reorganization meeting. We had to revise a policy fhat has been in good standing for many years to correct Jocab

Wright's snafu.

Paie & aehlsione by Dz etk 1oF I3 o1 SUPRIVEN i Bar Commulty, Fou Camip, 61 Yoo
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Kern, Donnig ' :
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Tyt i has e b e and sioutd e 1 partiaate in s Doniretie Shoult aval Hiemiselves to sadk ap0ceriment during the miring this
sy, 11 e resivict parfitisian o this eorimtfes b i indicotied w1 the Sokity . ol be sy ok e the mtlioxily wested o the poley,

isfso v Ao i ok it the Sehoo! Board visiated tfvs, pofey dhit 1o it making the 1enportzvnt Suni the c-tigsasaton westing n Jay. T net |

Hinds B prudens s anhitz fFance rgre o Moday

bt Findl 8 sysiacay troukng hart tBe appintint of §ivs pomrivttes e date i which | dmid 68 Eremilly smoeed from offics by the Bord of
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G
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‘Secand- Jacob Wright exceeded hiv authority in enacting provisions confained in Policy KD by refosing 16 allow members-of the

public {students and pareots) a chunie to voice their concerns duiring the January 2021 catied meeting to discuss the “Let Them

Play™ movement which focused on having our studeats return (o sparts safely during the pandemic. | hsie uneguivocally sapport-

ed our student’s abitity to return to sports. { believe my support for sp‘m.*l:.' while o mcm‘he‘r of the School Board helped clear.a path

forward ennbling our students to compete anid to have the opportmiity to carn s state tifle vietory for the first ime in the hisiory of

Alleghany County Poblic Schouols, Q#’gr fifty (50) students and parents sent emails to members of the School Board secking an s

dicnee to be listentd to. They wanted to speak during this meeting, Jacob ‘
w rigﬁt’s cxcexsive anﬂmnfg silenced their voioes. Supemtendem,

you have seen in yowr emails, we have

The meséage sent by Sherman Callaghin on behislf §f Jacot Wright miating:  frecetvad MANY émalls Re- Athletics, 'm
' o . ' o ' sure mmore will come in throtghout the

“We are looking-at an hour and a half at least to read all the [dey todzy. We ere looking et sn hour and

- o _ ahalf, at least, to read all the comments
comments. Policy KD permits the chairman to seta Policy KD pemits the chainman to setg.
'reasonable time Fmit* far comments, |

‘Zreasonable time limit” for cominients. | have spoken with  |12¥e spokenwith Jacob and he 15 going to
- S A rvake 4 statemert that X emasils have been
Lo et i b ssembor ‘ . rhme W v received in suppont of athietics but will not.
Jacoband he is going to make a statemnent that X emails he read gioud, Al the comments will be

% yau.

935 AM

inclutded in the official minutes, Thar

‘havie Been received in support of dthletics but will not be.

read afoud™
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Fia: KO
tAtso BOCH:

FUBLIC PARTICIPATIDN AT SCHOOL BOARD MEETINGS

Merders of the cammundy are indletd and encouraged o sttens mesteys of e
fulaghaey County School baard in chserve dS daerabons Arry roarri>ee of ihe comrmuntly rary
pxess ihe Board on matiers refalact in the Allegany Coonty Pabdc Schonis ai 8oy reguts
[Peeang as grovicer in the accompaiying regutalion  Peranas wetsog 10 agdiess e
poard are reqasis (o contact the supsmensem, tha Schood Boad Curran,
o pacemed on ihe ageanda

The tharmsn & respensbis Tot the crdeety condust of the meetng find &
ratters &% the -amdmmmﬁem ndlaegih. of b
presertalion. Ho ons etd be atooed ¥ tshe o r3l poasecdatons unti
(9 speak el an coportasly Y makd 21t inZisl presectaion.

Areatensdis period of irve & detemvineg by ™e Sehool Dot il be alncaiod B &8eh
Wmmhtmmmmmpnmxm of concern,

hopied Kovember 17, 1957
Puradcad Ottorer 202508

rsende. October 2113
sd6s8  Nowembes 15 2015

Policy K1) states that the School Board will set & “reasonshic

nericd of time”, pot 1ie Chairman. § sent a0 email in re-

sponse to my peers after our meeting cncoursping them ta

resume in-person meetings and to end the denial of poblic

comments. § stated;

“I feel that there are a lot of disgruntled individuals because we failed to allow them to

share how they are feeling. Putting tha emails into the minutes is not what these Individu-

als wanted. They wanted to be heard. We failed them as a board. ! feel strongly that we

need to go back to in-person meetings...We should not view people’s point-of-view as an

attack but an opportunity to improve how we do things...We should not put a time re-

striction on our families. We signed up for this.” Donnie T.A.M. Kern

HE s Do shared vatl) ooald Fes ers

Kern, Bonmnie
T . P % RO o
[ . -

mmﬁ P sy

Dapps,

1o révidging the sport nitigation plen,

recowsendations,

it has boen handed to we at the aceting.
thanks

Domic T.4.8, Lo

Thank you for sharing. I would slso like to snare wy aum feelings on how we pandled this meeting, 1 feel
that thers are a lot of disgruntled fndividuals beczase we fadled to allow them to share how they aro
fopling. PIKLing the #mo1ls INLO the minutes I¢ mot what these Imdlvicuals warted. Ty Wi to be
brard, we falled Unm 06 6 board, 1 Feel strongly that we need to go back to in-person weetings, When
this decisian is made It needs to be dome publicly. Me should not view people®s point«of you o an
attark but an opportunity to improve hom we o things. Tf someorw cavnt aske the meoting then

should e atde £p d1al ¥n. We should o0t put tie restriclions on our Fan)ijes. e sz wp for this. 1

T do waat to say 1 think wo dit have 3 gosd opon discusston. ¥ thirk Me, Callaghun dad an drprotave Job
by cresting this epportunity o hine §t. § belleve thiz 35 what this <haol bodkrd Kas been nissing For &
very long tine. ¥e need 10 throw 811 the ootions on the toble fnstesd of being had ferd

LAsTly please send me the Ludpet that W1l B dlscussad &t the mbot pOBLIrg we Fonw. 1l 15k2 to
have it before Lhe meeting 50 that I will be equisped 1o eopage in aclive discussfon, P past practjte
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Third-The return of 55004100 of spproximaicly $1.4 million doflars tothe Alleghany County Board of Sepervisors, As § recall,
Angust 2020 the School Board was prcsrmﬁﬂ’whﬁ aninformation item {pictured) to consider a request by the Buard of Supervi-
sors to return S500,400 of §1.4 milkan {approximate) of unspent fonds by the schonl division: Accarding to Engene Kotufka during
a private caiversation this ampunt could be up 0 $1.000,000 that would be retdrned to the Board of Supervisors.

The information item aiti fying the School Bosird of your regiiest to hiave the funds returnicd stated the following “Leadership
Committee...met during the FY2021 shudget pmmss". The Schoal Board docs not have 2 Ieminsfnp sommitice.

and (’be School Board has never appmnmﬂ 1 lé‘zdcmhrp cammifter. The only pnllcv mandited committee is che Budget Committee

and ﬁwgmnnﬁc Committee. Governaoce deals with policies of the School ilivi.sinn, not lmdem‘&ipk

Whi i on the Leadership Commitiee? Whn did this sppointment inke place? When did this Leadership Committee metting tafke
place? Did Ywo jnvite the pablic to attend this meeting? The Freednm of Inforiiation Act requires meetings of this nature to he
bpen to the public and for the poblic to be mformed of the meeting. As a member of the scheol board, 1 do not recafl ever inthe

past three years having heard of the Leadership st.f,;gmg — nemrnia"" s 10 1 mamy Caonty

*&-‘.’“mm- RATIONALE . |70 a5 0erenig Tomeniant of the Counky of ARegaany and
1t RREQREnY Courtly Schotd Boary et durag ine FY202)
. L e WP T 1o g%mcwsio dracws il cal haning ot fof
How .c_an our 'o@mm.u-mty pa ﬁ'ake in se!f ‘ : ,F}’éng 1 was drckled by ihe commitices that fhe schoo
: : . , S _ | beiors ol retum 5o the Couniy $80,000.00 M fang’ .
-governance if the public is denied ac- - {aiarr (772020 year-ng operating tatance o, i that was |
k } Insufficesfit, tarromubtine tung S¥angs} i finw of 18
— b & o PP : _ ‘}iermty tedaERg i1 Sosal FY2028 apsropnasen lo fhe
cess to these meetings and discus- , ,,:m'g soare ;m Szt mﬁf"m Jom § 209
L ' ‘ | masotansum o1 VearEnd Operatng Beianes Susnrean
siong? 1 1firis s $500, 008,06 GisgEten 18 De Ak 1o1S it
| - r‘*e'm:m operating baanee, Tius wh b2 &1 Acbonfem for
wptemm 21. 2020 SChHoM BOSIS mzelng. I

EETIMATED CORTE | 4500,000,08 |

o . N BUBGETCATEGOAY, | Fund Babics
In conclusion, I also knoW yoit are ken on experises §|

LEGAL FEFENERGE | WA

that are caused by Scﬁm!. Beard members, .Jaa_:jg&z :_

STATFGONTAGTS. | Hpwin Ris

Wright initiated snid negotisted a settloment by and O TRATORS

between an employee of cur school division, | BECOMMENGATION

tirought this to your sittention Octaber 6 2020, 1 wilt, -
remind you ance more. The approximate cost of this scttlement is around $50000 to taxpayers which does not include the fegal
fees associated with drafting snd commeacing it. :ﬁga‘m review the three pertinent clauses from this settiement (befow ¥ {next

page).
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it "I’he parhes agzm ot to dmparagc,, cmiczm or spwk nagam*cly |

nfthemim "I‘his Awmus enlered inte in good will for the mutual benefit of the parties,
and the I ond (ke Bosrd agrer to treat all communications with each other and with |
ﬂ:: public in that positive light. - Other than official action required by staté Jaw, the parties agree |

that the only public statement to be issued by either party will conform to the statement attached
hmxo as Exhibit B,

| represents and agrees thaffwill keep the
ce of this Agreement strieily confidential, and will not
hy ¥ s any information concerning this Agreement that is not made
gcmsmiiy gmlable 10he D ,,bfmc us required by law to any person except Jimmediate family
members, legsl counsel, andcgguntant, and then only after such persons have agreed not to
disclose any facts concerning the setiiement, ||JENENINNENNN further agrees not 1o disclose,
of cause 10 be disclosed, any information conterning this Agreerent to any media or publishing
entity, Nmmlhstmdmg the foregoin I Cbigation of confidemislity shall
 not extend 1o any disclosure mandated by law, mder by a count of competent jurisdiction.

5. o1 } recognizes that, because Df_
| position with the Board, it is smpoﬁant *thal the Board"s employees and the ;publ;c pcrccwz that |
I i mulually desirable and positive event. This Agreement is entered into in good |
will for the mutusl benefit of the parties, and the [l [ agrees to ireat all
communications with the Board and with the publie in that positive light, From the effective

date of the Agreement until 5:00 p.m. | agrees (o
 cooperate with the Board o resolve pending litigation or stole and federal complaints arising
during (hejlNNNGN N ¢ 1viployment about which ﬁw— Lnnwlcdge The
 Board agrees to announce publicly only that the set forth in Exhibit

' B. The Board will make no- other statements mcgardmg the ¢nd of employment
Lexeeptas g2 forth herein. — — -

1 refused to sign this agreement while all ather members on the School Board approved. Please explain why the employees of the
school division and public shonld perocive that this employees retirement is mutuaily desivable and @ positive evenit? Why not

just hoid the individual accountable, terminate employment and save $30,000¢

Please explain why the agreement rtq:ﬁ}ts that each party will not di'spamgv:, eriticize, ar speak ntgﬁtiwlg of the other? If cur
School Board did so many positive things why should the Schood Board be afraid of what this employce would have to say abomt
members of the School, Bmmfg f

Make no nri;.mdute1 { offer this information as it ;H:rtlins tn the governmental affairs of aor school division and that of the Board of

\\\\\

talintion or prejudice against thase wha cantribote to aur great republic of Mf-gcwermnct; My constituents of the Clifton forge

West District waat to me. will yon' re—apmmuacub Wright? Wil you pennnn him'to have him removed from office?
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Greg Dodd my Clifton Forge West District representative, ymxr words zan inspire, and; vnur actions speak for themselves, Yoa
- miake the chmm tn spcak or remain ﬁmt Let me catch you up to speed. In 2018, an fmpim ze camie to me-with a student com-.

plami‘_set-ﬂ;mg an ndvoeate, 1 chose to advorate for zghe c’inj_‘tjc‘f’_ﬁ cisit r:gilts {helow left). 1 sent this complaint to the School Divfion.

They choose not to investigate uniil they had more infor-

Frer, IR '

Sz TN ;)7 7 Y5 PIA mahm ﬂ)ehm' mghq

T Dyerde ey . L s

Brkried N 4!« H T e - [} R

- Ky Keen
Goed e nr

Tharks you for providing the indormation be'ow,

] A e
G e T A3 [ e tha necE Ty i e tabry n the
oy teating,

S,

i, Ve, ;

e e e

|1 sent the complaisit to Child Protective Services (CPS) they investigated-

‘ {left}. In fact, the isxue was so bad, that » very famous qﬁﬁe advacaie

| got invetved: Amy Trml, This is what she said:

“I know Dr. Heath herself had a mesting with the Supefntendent on Tuesday moming and another one

this momﬁng before she talked to me. So, t am sure. You know hem is an idea, don't do it. | mean that sin-

somewhere. And | said it just like that Bacause there is way mote going on...” -Amy Trail

Vs £ 1hat Uagiry
dulv of 2020 this situation was discossed by the School HBoard for the first ﬁmm; Jacoh Wi hl‘" s3ungdrg e ds
" that Ay Trisl Tauny
oot eRckeg
pesrio® She dogyt
rourd vefy
jory said 1 admitted tim fi failed to dﬂm’mmc ﬁu: wnildm' n!' the sttiation. ﬁm'muslv haw«i on w wrolesuonal

heard the audio. Members of the Board of Supcrvisors in their pr:txtmn under the zpenzm af pﬂ'—

what 1 just presented this is false, Read thie transeript from October 275 1 never made this mj’“ rmdusithe
. . . TRD CYENGON St inise:

admission . i e as thie NCOWER a1

mdlwmsm«a

i U remiad you, you represent me ton.

Donnie’ TAM. Keen

Palitical Candidate forthe Cl:&nn Fmge wgsi Distiict Boardiaf Supermsars* Far
" 115 Church Street

Cliftan Forge, WA 24423

wrerw donnietarkem.corm

votedtamk@yahoo.com

mmu‘nl’tv For F“sﬁﬁf}%ﬁf@r You

mimmw 57 "«sg%aammm:ﬁmw:afsgg@m = ‘;ﬁrﬁ&iﬁ&%@gr&i&mﬂwmm’«' ert'Ap .60



specific to special education. The Board still sought removal via the petition which violated
the respondent’s equal protection rights under U.S. Constitution.

Amendment. X1V, and 42 U.S.C. §1983 and §1985 as The Board did not seek removal of
Jacob L Wright, member of the School Board for public swearing and intoxication in 2018

which could also be considered neglect of duty, misuse of office, or incompetence in the

performance of duties.

Alleghany Géneral District Court
Case 2: GL17007641-00 ) Defendant: WRIGHT, JACOBLACY

| Defendant infarmation
Address: COVINGTON, VA 24436

Gender MALE o T Ract WHITE ’ ' o Doa-_
Attorneys

Case/Charge information

Defendant Stetus: RELEASED ON RECOGNIZANCE Filed Date: 12/29/2017 Locality: COMMONWEALTH OF VA
Cotle Section: 18.2-388 Charge: PUBLIC SWEARING/INTOXICATION

Case Type: MISDEMEANOR L Class: CLASS 4

Offense Date: 1272372014 Artast Date: Complainant: PIERCE, JOHN
Amended Code Section: o o o Amended Charger

Amended Casa Typa: Amznded Class:

Appesl tnformation

Appesl Date:

Hearing information

Dzte o L . o Result R
0171872018 09:00 AM WAIVED ADJUDICATORY

Disposition tnformation

Disposition: PREPAID L
Seatence Time:

. Sentence S‘uspended:m o
Probation Type: o e ) Probation Time: )
Operstor License Suspension Jime: . -' L - i o ' Rastriction Effectwe Date:
Cpentor Licenze Restrictions:
VASAP:
Fine: $25.00 7 o o o ‘Costs: $86.00~
FinefCosts Pait: YES Fine/Costs Paid Date: 0171772018

* This sysiem cannot process onling payrrarts at this time, Plesst refar to * How tn Py Tra'fic Tickets and Ciher Offenses? far more informaton,
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APPENDIX 1

NO: 21-2046
Bn The
Winited States Court of Appeals
For the Fourth Cireuit

ALLEGHANY COUNTY BOARD OF SUPERVISORS,
Appellee,
Ve,
'DONNIE T.A.M. KERN,
Appellant,

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
Case Number 7:21-cv-00471-TTC
Honorable Thomas T. Cullen

APPELLANTS MOTION TO EXPEDITE-LOCAL RULE 12(c)
& INVOKE QUESTION OF UNCONSTITUTIONALITY UNDER
RULE 44(b) FEDERAL RULES OF APPELLATE PROCEDURE

Donnie T.A.M. Kern, MSA, EA
‘ Appellant, Pro Se
115 Church Street

Clifton Forge, VA 24422
540-958-4958
‘quilltaxation@gmail com
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Guynn personally aided and abetted the drafting and filing of the petition that

was signed by the appellee under penalty of perjury.

27. The United State Sup.reme Court have consistently overturned
convictions when a Special Prosecutor has been appointed while equally holding
interest in the outcome of a case as it did in Young v. United States ex rel.
Vuitton et Fils S.A., 481 U.s. 787,807-13(1987). This Court, the Fourth Circuit
Court of Appeals has also affirmed this holding in Ganger v. Peyton, 379 F.2d

709, 714 (4th Cir. 1967).

28. The school board is currently involved in a Virginia State Police
investigation in which an employee of the school division has been accused of
committing sexual crimes against approximately 28 female students. Appellant,
the only member on the school boafd equipped with experience and skills in
drafting policies related to the prevention of child sexual abuse. Appellant has a
decade of youth development experience, ’gfained as an instructor in child sexual
abuse prevention, skilled in drafting anti-grooming policies and would be a
tremendous asset to the school board and local community at this pivotal time
period. Not expediting this case puts young girls and boys at risk of sexual abuse
due to the current incompetence of the school board.

19
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APPENDIX J

‘COMMONWEALTH’S ATTORNEY
COUNTY OF MONTGOMERY
55 East Main Street, Suite 2B.
‘Christiansburg, Virginia 24073

Telephione (540) 3825705 Mary K. Pettitt;

Fax(540) 381-6815.
Commonwealth’s Attorney

January 15, 2021

Via Cettified Mail, Return Receipt Requested
‘Hon. Debra N, Byer

Clerk '

Alleghany Courity Circuit Court

266 West Main Street

Covington, VA 24426-0670

Re: Commonwealth v. Donnie T.AM. Kern
CL20000827-00

Dear Ms. Byer:

Endlosed please find the Commonwealth’s Motion to Appoint Private Prosecutor to Assist the
‘Commonwealth in the above-styled case. Please rioté the case was filed as “Board of
Supervisors of Alleghany County v. Donnie T.A.M. Kern."

Pleasé contact me with any questions you may have.

Patrick-Jénsen
Chiet Deputy Commonwealth’s Attorney .
. ry.Cotinty

Special Prosecutor for Alleghiany County
GC with enclosures;

John Fishwick, Esq. (via electronic mail)
Jirm H. Guynn, Jr., Esq, {via electronic mail)
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VIRGINIA;:

IN THE CIRCUIT COURT OF ALLEGHANY COUNTY

COMMONWEALTH OF VIRGINIA! MOTION TO APPOINT PRIVATE

‘ PROSECUTOR TO ASSIST THE
Petitioner, COMMONWEALTH
V.

DONNIE T.A.M.
A.M. KERN CL20000827-00

Respondent.

COMES NOW the Commonwealth of Virginia, by her specially appointed attorney
for Alleghany County, or one of her assistants, and respectfully requests that the Court
appoint Jim H. Guynn,v Jr., Esq., as a private prosecutor to assist the Commonwealth,
under the supervision of the Special Prosecutor, during the pendency of this Petition, In
support of this motion, the Commonwealth states as follows:
1. The respondent was appointed by the Alleghany County Board of
Supervisors to the Alleghany County School Board.

2. Subsequent to that, the Board of Supervisors voted pursuant to Va. Code §
24.2-234 to authorize Jim H. Guynn, Jr., County Attorney for Alleg:hany
County, to file a petition for removal. |

3. The Petition, styled “Board of Supervisors of Alleghany County v. Donnie

t Once a petition for removal is filed the Commonweaith of Virginia prosecutes and
becomes the party plaintiff. Va. Code § 24.2-237; Johnson v. Woodward, 281 Va. 403,
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T.AM. Kern"was filed on December 2, 2020.

4. This Court issued a Rule to Show Cause on December 3.

5, The respondent has demanded a trial by jury.

8. By law, petitions for removal are prosecuted by the Commonwealth's
Attorney of that jurisdiction. Va. Code § 24.2-237.

7. Determining a conflict existed, the Alleghany County Commonwealth’s
Attorney recused herself and this Court appointed Mary Pettitt,
Commonwealth's Attorney for Montgomery County, or one of her assistants,
as the special prosecutor,

8. A trial court has the inherent authority to administer casés on its docket.

Yarbrough v. Commonwealth, 258 Va. 347, 359, 519 S.E.2d 602,
(1999). -

9. In Yarbrough, a Commonwealth's Attorney sought the appointment of a
“special assistant” prosecutor from anotheriurisdiction to assist “because of
the complex nature of the case.” Id at 355. The trial court did so, relying
upon its inherent authority to administer cases on its docket. Id at 355-356.

10. . Since "a Commonwealth’s Attorney, no less than any other member of the
bar, is subject té the rules of professional responsibilify. the duty of
competence may require a Commonwealth's Attorney of lesser experience to
seek the association of more experienced counsel when prosecuting a
difficult, compiex case.” Id at 361.

11.  “[A] trial court does not abuse its discretion in permitting the Commonwealth

707 S.E.2d 325 (2011).
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to obtain the assistance of- a Commonwealth’s Attorney or assistant
Commonwealth's Attorney from another jurisdiction who has greater
familiarity with the issues involved in such prosecutions...” 1d at 361-62.

12.  The Supreme Court in Yarbrough found that the appointment of an assistant
Commonwealth’s Attorney falls within the broad discretion afforded to a trial
court. id at 361, 362.

13.  This Petition involves complex civil issues outside of the usual realm of a
Commonwealth’s Attorney. The ethical rules require the Commonwealth to
seek the assistance of an experienced civil litigator in order to perform our
duties'to the fullest extent permitted and required by the law.

14.  Mr. Guynn is an experienced civil litigator who has extensive knowledge of
the basis for the petition to remove.

15. Mr. Guynnhas agreed to assist the Commonwealth in the prosecution of this

Petition, under the supervision of the Special Prosecutor.

WHEREFORE, the Commonwealth respectfully requests that this Court appoint
Jim H. Guynn, Jr., Esq. as a private prosecutor to assist the Commonwealth, under the
supervision of the Special Prosecuitor, for good cause shown, aind for any other just and
proper relief.

COMMONWEALTH OF VIRGINIA
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Patrick Jensen

Chief Deputy Commonwealth's Attorney
County of Montgomery

Special Prosecutor for Alleghany County
VSB No. 48422

55 E. Main St., Ste. 2B
Christiansburg, VA 24073
540-521-9776

540-381-3815 (fax)
jensenpr@montgomerycountyva.gov

Certificate
1, the undersignéd, do Hiereby certify the foregoing was sent via electronic mail to

John P. Fishwick, Jr., Esg.
Fishwick & Associates PLC

‘30 Franklin Road SW; Suite 700

Roanoke, VA 24011 -
John.F |shw1ck@f|shwnckandassocrates com

Jim H. Guynn, Jr., Esq.

Guynn, Waddell, Carroil & Lockaby. P.C.
415 8. College Ave.

Salem, VA 24153
jimg@guynnwaddell.com

on this the. !5 day of January, 2021.
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APPENDIX K

Enclosure: Notice and TRO

Fram: Donnie Kemn {votedtamk@yahoo.com)

Tor  kickma@aol.com; millwork2002@aol.com; cnicely@ntelos.net; Joanvannorsdall@gmail.com griffames@aol com;
speoxFO@arnail com: GadbaB3@aalcom; jensenpr@montgomerycountyvagoy; jimg@quynnwaddell comy
- bslemons@vacourts.gov

Date: Monday, September 27, 2021, 11:33 PM EDT

Please see the enclosed Notice and TRO
Thanks and Take Care

Donnie TAM. Kem

True and Correct Copy, 2021-09-27_220708,_TROpdf
£2MB

Ervail Motice.paf
205 '
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NOTICE

September 27 2021

Defendants in Case: 7:21¢v00495:

Honorable Members of the Alleghany County Board of Supervisors;
Patrick Jensen; ‘

Jim Guynn;

Honorable Judge Ed Stein, Alleghany County Circuit Court;

Dear Hope-to-be-Eriends:

Throughout my career as a public servant, and member of the Alleghany
County School Board, I have been dedicated to the simple mission of making our
school’s a better place. I have and, so long as T am able, will fight for the rights of
Alleghany County’s student’s, especially it’s most vulnerable students and ensure
that its taxpayers’ dollars are being expended appropriately. Rather than engage
with my serious concerns regarding the school system’s budget deficiencies and
treatrhent of disabled students you in retaliation; assailed and harassed me which
has been administered prejudicially, wantonly, freakishly, and inhumanely.

I am a God-fearing man, and I will admit I am conflicted. Scripture tells me
to show grace (1 Peter 4:8), but yet he placed me in this situation (Proverbs 16:9),

so I question him every day why? In an effort of good will and forward progress
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for our community I ask that you take this time to rethink the priorities of our
community as I do not believe the current course that we are now all on is the most
appropriate nor will it resolve in a greater benefit than all of us treating each other
with civility and humility and working together.

You disagree with the deéire and vision I have for our community to have an
elected school board. I disagree with your vision to have an appointed one. There
has to be a better way to resolve this. Because of our differences you have assailed
me seeking my removal and suspension from the school board that I decree is but
not limited to, unwarranted and irreparable harassment and was done through
unconstitutional means. I will always extend the door of friendship to anyone that
seeks to walk through it. Equal weights must be established. Currently 1 am the
only individual who has privately invested in this bizarre political fiasco, as I have
soaked over $30,000 when I should never have had to.

The Notice of Removal has been appealed t6 the U.S. Appellate Court.
Today at approximately 4:3 0 I filed an approximately 400-page complaint and
pleading for declaratory and injnctive relief with the United States District Court,
Case reference 7:21¢v00495. In addition, I filed a motion for an Emergency
Temporary Restraining Order (T RO) to enjoin you from removing/suspending me
from my position on the Alleghany County School board. This is attached to his

correspondence. I will soon serve upon you the complaint,

Writ. Ap.3%



Please understand and know that theré is nothing more I would rather do
than for us to gravitate to more diplomatic means in resolving our differences so
‘we can bring this to a close and so that together we can focus on bringing
commonsense progress to our community that can have an everlasting effect.

Under Rule5.1 of the Federal Civil Procedures, I am-to notify Mark
Herring, Virginia Attorney General that T have questioned the constitutionality of
the state statute you have alleged that I have violated when I adamantly profess
have not.

Please excuse any grammatical or other eﬁbrs you'may find as I have had

only three hours of sleep in the last 48 hours. With best wishes and always I remain

tfton Forge, VA 24422
540-968-2933
votedtamk@yahoo.com
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APPENDIX L

Code of Virginia
Title 22.1, Education
Chapter 7. General Powers and Duties of School Boards

§ 22.1-71. School board constitutes body corporate; corporate
powers

The duly appointed or elected members shall constitute the school board. Every such school
board is declared a body corporate and, in its corporate capacity, is vested with all the powers and
charged with all the duties, obligations and responsibilities imposed upon school boards by law
and may sue, be sued, contract, be contracted with and, in accordance with the provisions of this
title, purchase, take, hold, lease and convey school property, bath real and personal. School
board members appointed or elected by district or otherwise shall have no organization or duties
except such as may be assigned to them by the school board as a whole.

Code 1950, §8 22-63, 22-94; 1980, ¢. 559; 1998, ¢. 102,

The chapters of the acts of assembly referenced in the historical citation at the end of this

whose provisions have expired.
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APPENDIX M

Code of Virginia

Title 22.1. Education

Chapter 5. School Boards; Selection, Qualification and Salaries of Members

Article 3. Alternate Method of Selecting School Boards in School Divisions Comprised of a Single
County

§ 22.1-44. Appointment of school board members and tie
breaker by county governing body; terms; vacancies

if, in a referendum held as provided in § 22.1-42, it shall be determined that the members of the
county school board shall be appointed by the governing body of the county, such governing
body shall, by majority vote, thereafter appoint all members of the school board and the tie
breaker, if any. Members of the school board and the tie breaker in office at the time of the
referendum shall complete their terms and their successors shall be appointed by the governing
body. The governing body shall determine whether the office of the tie breaker shall continue
after the expiration of the term of the incumbent. Appointments of school board members and
tie breakers, if any, shall be made at public meetings. The terms of office of the members of the
county school board shall continue to be four years, Vacancies in the office of members of the
county school board occurring other than by expiration of term shall be filled by appointment by
the governing body for the unexpired terms. The term of office of the tie breaker, if any, shall
continue to be four years. Any appointment to fill a vacancy in the office of tie breaker, if any,
whether or not by expiration of term, shall be for a four-year term.

The school board shall consist of the same number of members from each magisterial or election
district as is provided in § 22.1-36. The governing body of the county may appoint no more than
two additional members from the county at large.

Code 1950, §§ 22-61, 22-79.1, 22-79.3; 1969, ﬁx. Sess., ¢. 25; 1970, cc. 88, 126; 1971, Ex. Sess., ¢.
225; 1972, c. 137; 1980, c. 559; 1981, ¢. 246.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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APPENDIX N

Code of Virginia Title 24.2. Elections

Chapter 2. Federal, Commonwealth, and Local Officers Artlcle 7. Removal of Public Offlcers
from Office

§ 24.2-234. Removal of officer appointed for a term certain

Any officer appointed to an office for a term established by law may be removed from office,
under the provisions of § 24.2-233, upon a petition filed with the circuit court in whose
jurisdiction the officer resides signed by the person or a majority of the members of the
authority who appointed him, if the appointing person or authority is not given the
unqualified power of removal.

The circuit court also shall proceed pursuant to § 24.2-235 for the removal of a member of a
local electoral board or general registrar upon a petition signed by a majority of the members
of the State Board of Elections as provided in § 24.2-103.

1975, cc. 515, 595, § 24.1-79.6; 1993, c. 641; 2004, cc. 27, 391.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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APPENDIX O

Code of Virginia

Title 24.2. Elections -

Chapter 2. Federal, Commonwealth, and Local Officers
Article 7. Removal of Public Officers from Office

§ 24.2-233. (Effeqtive until January 1, 2024) Removal of elected
and certain appointed officers by courts

Upon petition, a circuit eourt may remove from office any elected officer or officer who has bean
appointed to fill an elective office, residing within the jurisdiction of the court:

1. For neglect of duty, misuse of office, or incompetence in the performance of duties when that
neglect of duty, misuse of office, or incompetence in the performance of duties has a material
adverse efifect upon the conduct of the office;

2. Upon conviction of a misdemeanor pursuant to Article 1 (8 18.2-247 et seq.) or Article 1.1 (&
18.2-268.1 et seq.) of Chapter 7 of Title 18.2 and after all rights of appeal have terminated
involving the:

2. Manufacture, sale, gift, distribution, or possession with intent 10 manufacture, sell, give, or
distribute a controlled substance or marijuana;

b. Sale, possession with intent to sell, ar placing an advertisement for the purpose of selling drug
paraphernalia; or

¢. Possession of any controlled substance or marijuana and such conviction under subdivision a,
b, or ¢ has a material adverse effect upon the conduct of such office;

3.'Upon conviction, and after all rights of appeal have terminated, of a misdemeanor involving g
"hate crime” as that term is defined in § 52-8.5 when the conviction has a material adverse effect
upon the conduct of such office; or

4. Upon conviction, and after all rights of appeal have terminated, of sexual battery inviolation
of § 18.2-67 4, attempted sexual battery in violation of subsection C of § 18.2-67.5, peeping or
spying into dwelling or enclosure in violation of § 18.2-130, consensual sexual intercourse with a
child 15 years of age or older in violation of § 18.3-371, or indecent exposure of himgelf or
procuring another to expose himself in violation of § 18.2-587, and such conviction has a
material adverse effect upon the conduct of such office.

The petition must be signed by a number of registered voters who reside within the jurisdiction
of the officer equal to ten percent of the total number of votes cast at the last alection for the
office that the officer holds.

Any person removed from office under the provisions of subdivision 2,3, or4 maynot be
subsequently subject to the provisions of this section for the same criminal offense.

1975, cc. 515, 595, § 24.1-79.5; 1989, . 470; 1993, c. 641; 2002, cc. 588, 623;2011, cc. 384, 410;
2014, cc. 568, 674, 719,

This section has more than one version with varying effective dates. Scroll down to see all
versions.
The chapters of the acts of assembly referenced in the historical citation at the end of this

section(s) may not constitute a comprehensive Iist of such chapters and may exclude chapters
whose provisions have expired.
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APPENDIX P

Code of Virginia Title 24.2. Elections

Chapter 2. Federal, Commonwealth, and Local Officers Article 7. Removal of Public Officers »
from Office

§ 24.2-236. Suspension from office pending hearing and appeal

In the event of a judicial proceeding under § 24.2-231, 24.2-232, 24.2-233, or 24.2-234, the
circuit court may enter an order suspending the officer pending the hearing. Any officer
convicted of a felony under the laws of any state or the United States shall be automatically
suspended upon such conviction, regardless of any appeals, pleadings, delays, or motions. The
court may, in its discretion, continue the suspension until the matter is finally disposed of in
the Supreme Court or otherwise. During the suspension the court may appoint some suitable
person to act in the officer's place. The officer's compensation shall be withheld and keptina
separate account and paid to him if and when the judicial proceedings result in his favor.
Otherwise, it shall be paid back to the county, city, town, or State Treasurer who paid it.

1975, cc. 515, 595, § 24.1-79.8; 1993, c. 641; 2017, cc. 354, 369.

The chapters of the acts of assembly referenced in the historical citation at the end of this

section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.

APPENDIX Q

Code of Virginia
Virginia Human Rights Act

§ 2.2-3900. Short title; declaration of policy
- This chapter shall be known and cited as the Virginia Human Rights Act.

B. It is the policy of the Commonwealth to:

1. Safeguard all individuals within the Commonwealth from unlawful discrimination because

of race, color, religion, national origin, sex, pregnancy, childbirth or related medical conditions,
age, marital status, sexual orientation, gender identity, military status, or disability in places of
public accommodation, including educational institutions and in real estate transactions;

2. Safeguard all individuals within the Commonwealth from unlawful discrimination in
employment because of race, color, religion, national origin, sex, pregnancy, childbirth or

related medical conditions, age, marital status, sexual orientation, gender identity, disability, or
military status;
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3. Preserve the public safety, health, and general welfare;
4. Further the interests, rights, and privileges of individuals within the Commonwealth; and
5. Protect citizens of the Commonwealth against unfounded charges of unlawful discrimination.

1987, c. 581, §§ 2.1-714, 2.1-715; 1997, c. 404;2001, c. 844;2020, cc. 1137, 1140;2021, Sp. Sess.
I
cc. 477, 478.

§ 2.2-3901. Definitions

A. The terms "because of sex or gender” or "on the basis of sex or gender" or terms of similar
import when used in reference to discrimination in the Code and acts of the General Assembly
include because of or on the basis of pregnancy, childbirth, or related medical conditions,
including lactation. Women affected by pregnancy, childbirth, or related medical conditions

shall be treated the same for all purposes as persons not so affected but similar in their abilities
or disabilities.

B. The term "gender identity," when used in reference to discrimination in the Code and acts
of the General Assembly, means the gender-related identity, appearance, or other gender-

related characteristics of an individual, with or without regard to the individual's designated
sex at birth.

C. The term "sexual orientation,” when used in reference to discrimination in the Code and
acts of the General Assembly, means a person's actual or perceived heterosexu ality,
bisexuality, or homosexuality.

D. The terms "because of race” or "on the basis of race" or terms of similar import when used in
reference to discrimination in the Code and acts of the General Assembly include because of or
on the basis of traits historically associated with race, including hair texture, hair type, and
protective hairstyles such as braids, locks, and twists.

E. As used in this chapter, unless the context requires a different meaning:

"Lactation” means a condition that may result in the feeding of a child directly from the breast
or the expressing of milk from the breast.

"Military status” means status as (i) a member of the uniformed forces, as defined in 10 U.S.C. §
101(a)(5), of the United States or a reserve component thereof named under 10 U.S.C. § 10101,
(ii) a veteran as defined in 38 U.S.C. § 101(2), or (iii) a dependent as defined in 50 U.S.C. §
3911(4) except that the support provided by the service member to the individual shall have
been provided 180 days immediately preceding an alleged action that if proven true would
constitute unlawful discrimination under this section instead of 180 days immediately
preceding an application for relief under 50 U.S.C. Chapter 50.
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1987, c. 581, § 2.1-716; 1991, c. 457; 1997, c. 404;2001, c. 844;2005, c. 839;2020, cc. 107, 152,
1137, 1138, 1139, 1140;2021, Sp. Sess. I, cc. 477, 478.

§ 2.2-3902. Construction of chapter; other programs to aid persons with disabilities, minors,
and the elderly

The provisions of this chapter shall be construed liberally for the accomplishment of its
policies.

Conduct that violates any Virginia or federal statute or regulation governing discrimination on
the basis of race, color, religion, sex, sexual orientation, gender identity, marital status,
pregnancy, childbirth or related medical conditions including lactation, age, military status,
disability, or national origin is an unlawful discriminatory practice under this chapter.

Nothing in this chapter shall prohibit or alter any program, service, facility, school, or privilege
that is afforded, oriented, or restricted to a person because of disability or age from continuing
to habilitate, rehabilitate, or accommodate that person.

In addition, nothing in this chapter shall be construed to affect any governmental program, law
or activity differentiating between persons on the basis of age over the age of 18 years (i) where
the differentiation is reasonably necessary to normal operation or the activity is based upon
reasonable factors other than age or (ii) where the program, law or activity constitutes a
legitimate exercise of powers of the Commonwealth for the general health, safety and welfare
of the population at large.

Complaints filed with the Office of Civil Rights of the Department of Law (the Office) in
accordance with § 2.2-520 alleging unlawful discriminatory practice under a Virginia statute
that is enforced by a Virginia agency shall be referred to that agency. The Office may
investigate complaints alleging an unlawful discriminatory practice under a federal statute or
regulation and attempt to resolve it through conciliation. Unsolved complaints shall thereafter
be referred to the federal agency with jurisdiction over the complaint. Upon such referral, the
Office shall have no further jurisdiction over the complaint. The Office shall have no
jurisdiction over any complaint filed under a local ordinance adopted pursuant to § 15.2-965.

1987, . 581, § 2.1-717; 1991, c. 457; 1997, c. 404;2000, c. 933;2001, c. 844;2012, cc. 803, 835;
2020, cc. 1137, 1140;2021, Sp. Sess. I, cc. 12, 196, 477, 478.

§ 2.2-3903. Repealed
Repealed by Acts 2020, c. 1140, cl. 2.
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APPENDIX R

Code of Virginia .

Title 2.2. Administration of Government Subtitle I. Organization of State Government Part E.
State Officers and Employees

Chapter 30.1. The Fraud and Abuse Whistle Blower Protection Act

§ 2.2-3010.1. Discrimination and retaliatory actions against
c1tlzeél. whistle blowers prohibited; good faith requiréd; other
remedies

A. No governmental agency may threaten or otherwise discriminate or retaliate against a
citizen whistle blower because the whistle blower is requested or subpoenaed by an
appropriate authority to participate in an investigation, hearing, or inquiry by an appropriate
authority or in a court action.

B. To be protected by the provisions of this chapter, a citizen of the Commonwealth who
discloses information about suspected wrongdoing or abuse shall do so in good faith and upon
a reasonable belief that the information is accurate. Disclosures that are reckless or that the
citizen knew or should have known were false, confidential by law, or malicious shall not be
deemed good faith reports and shall not be protected.

C. Any citizen whistle blower disclosiﬁg information of wrongdoing or abuse under this
chapter where the disclosure results in a recovery of at least $5,000 may file a claim for reward
under the Fraud and Abuse Whistle Blower Reward Fund established in § 2.2-3014.

D. Except for the provisions of subsection F of § 2.2-3011, nothing in this chapter shall be
construed to limit the remedies provided by the Virginia Fraud Against Taxpayers Act (§ 8.01-
216.1 et seq.). '

2014, c. 403;2016, c. 292.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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APPENDIX S

Code of Virginia

Title 40.1. Labor and Employment Chapter 3. Protection of Employees Article 1. General
Provisions

§ 40.1-27.3. Retaliatory action against employee prohibited

A. An employer shall not discharge, discipline, threaten, discriminate against, or penalize an
employee, or take other retaliatory action regarding an employee's compensation, terms,
conditions, location, or privileges of employment, because the employee: '

1. Or a person acting on behalf of the employee in good faith reports a violation of any federal or
state law or regulation to a supervisor or to any governmental body or law-enforcement official;

2. Is requested by a governmental body or law-enforcement official to participate in an
investigation, hearing, or inquiry;

- Refuses to engage in a criminal act that would subject the employee to criminal liability;

4. Refuses an employer's order to perform an action that violates any federal or state law or

regulation and the employee informs the employer that the order is being refused for that reason;
or

5. Provides information to or testifies before any governmental body or law-enforcement official
conducting an investigation, hearing, or inquiry into any alleged violation by the employer of
federal or state law or regulation. -

. This section does not:

1. Authorize an employee to make a disclosure of data otherwise protected by law or any legal
privilege;

2. Permit an employee to make statements or disclosures knowing that they are false or that they
are in reckless disregard of the truth; or

3. Permit disclosures that would violate federal or state law or diminish or impair the rights of

any person to the continued protection of confidentiality of communications provided by common
law. ’

C. A person who alleges a violation of this section may bring a civil action in a court of competent
jurisdiction within one year of the employer's prohibited retaliatory action. The court may order
as a remedy to the employee (i) an injunction to restrain continued violation of this section, (ii)

the reinstatement of the employee to the same position held before the retaliatory action or to an
equivalent position, and (iii) compensation for lost wages, benefits, and other remuneration,
together with interest thereon, as well as reasonable attorney fees and costs.
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2020, c. 1136.

The chapters of the acts of assembly referenced in the historical citation at the end of this section(s)

may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.

APPENDIX T

Code of Virginia -
Title 40.1. Labor and Employment Chapter 3. Protection of Employees
Article 2. Pay; Assignment of Wages; Sale of Merchandise to Employees

§ 40.1-33.1. Retaliatory actions prohibited; civil penalty

. A. An employer shall not discharge, discipline, threaten, discriminate against, or penalize an
employee or independent contractor, or take other retaliatory action regarding an employee or
independent contractor's compensation, terms, conditions, location, or privileges of employment,
because the employee or independent contractor:

1. Has reported or plans to report to an appropriate authority that an employer, or any officer or
agent of the employer, has failed to properly classify an individual as an employee and failed to
pay required benefits or other contributions; or

2. Is requested or subpoenaed by an appropriate authority to participate in an investigation,
hearing, or inquiry by an appropriate authority or in a court action.

B. The provisions of subsection A shall apply only if an employee or independent contractor who
discloses information about suspected worker misclassification has done so in good faith and
upon a reasonable belief that the information is accurate. Disclosures that are reckless or the
employee knew or should have known were false, confidential by law, or malicious shall not be
deemed good faith reports and shall not be subject to the protections provided by subsection A.

C. Any employee who is diséharged, disciplined, threatened, discriminated against, or penalized
in a manner prohibited by this section may file a complaint with the Commissioner. The
Commissioner, with the written and signed consent of such an employee, may institute
proceedings against the employer for appropriate remedies for such action, including
reinstatement of the employee and recovering lost wages.

D. Any employer who discharges, disciplines, threatens, discriminates against, or penalizes an
employee in a manner prohibited by this section shall be subject to a civil penalty not to exceed
the amount of the employee's wages that are lost as a result of the violation. Civil penalties under
this section shall be assessed by the Commissioner and paid to the Literary Fund.

2020, cc. 204, 271.
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The chapters of the acts of assembly referenced in the historical citation at the end of this section(s)

may not constitute a comprehensive list of such chapters and may exclude chapters whose
provisions have expired.

APPENDIX U

U.S. Constitution Amendment I

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the government for a redress of grievances

Courtesy-Legal Information Institute: Cornell Law School
https://'www.law.cornell.edu/constitution/amendmenti

APPENDIXV

U.S. Constitution Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment
or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia,
when in actual service in time of war or public danger; nor shall any person be subject for the same
offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor
shall private property be taken for public use, without just compensation.

Courtesy-Legal Information Institute: Cornell Law School
https://www.law.cornell.edu/constitution/amendmentv

APPENDIX W

U.S. Constitution Amendment VIII

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted.

Courtesy-Legal Information Institute: Cornell Law School
https://www.1aw.cornell.edu/cbnstitution/amendmentviii

Writ.Ap.906


https://www.law.cornell.edu/constitution/amendmenti
https://www.law
https://www.law.cornell.edu/cbnstitution/amendmentviii

APPENDIX X

U.S. Constitution Amendment XIV Section 1. .

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the state wherein they reside. No state shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the United States; nor shall any
state deprive any person of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

Courtesy-Legal Information Institute: Cornell Law School
https://www.Jaw.cornell.edu/constitution/amendmentxiv

APPENDIX Y

| Gmari

Quill Accounting and Tax LLC <quilltaxation@gmail.com>

Virginia School Board Appreciation Month Feb 2022

Teddy Martin Il <tmartin2@henry.k12.va.us> Sat, Apr 23, 2022 at 9:28 PM
To: Quill Accounting and Tax LLC <quilltaxation@gmail.com>

Good Evening,
Hope you are doing well also.

VSBA recognizes February as School Board Appreciation Month by sending a resolution stating its appreciation of
Virginia's School Board Members with a certificate of appreciation with the board member's name with a signature of the
current President and Executive Director to the school board office. These are usually presented at the February board
meeting to the members with the resolution often being read. Many boards have photos taken with the certificates and
posted to social media/sent to news media.

Some localities may do more than that, but it's largely what I've seen.

Thanks,
Teddy Martin

[Quoted text hidden)
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APPENDIX Z

COMMUNITY

Scllﬂﬂl Board ﬂlll]l'eclaﬂﬂll Month

'24 2022

;" ) . Pulshed & dayk agoon’ Febﬂf’

g Sy "Fhe Vargmlan Rewew

Your staffing challenges are
impacting your bottom line

Members of the Ajleghanv Countv School Boald were: recogmz,ed Mondav F ebruary 22, 2022, as part’ of
“School Board. Appreciation Month in Febmaw Board members were presented with a certificate of -
‘appreciation and wooden plagues shaped like Vir, ginia. The‘plagueswere made by Careér and Techriical
Fducation students at Clifton Middle Schioo].
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APPENDIX AA

Vi Gmail

Quill Accounting and Tax LLC <quilitaxation@gmail.com>

Court OrderlProperiy

2 messages

Quill Accounting and Tax LLC <quilitaxation@gmail.com> Fri, Mar 18, 2022 at 1:41 PM
To: khalterman@alleghany.k12.va.us

Cc: Jim Guynn <jimg@guynnwaddell.com>, travisa@guynnwaddell.com, "Patrick R. Jensen"

<jensenpr@montgomerycountyva.gov>, pettittmk@montgomerycountyva.gov, Brenda S Lemons <bslemons@vacourts.gov>,
ocr.dc@ed.gov, mailoag@oag.state.va.us

Kim
Hi,

It has come to my attention that you are in possession of property i.e. appurtenances involved in my current
membership on the Alleghany County School Board for the Clifton Forge West District. As you may know September
28 2021, { was suspended under VA Code §24.2-236. The law in which this suspension was enacted only allows for
the holding of property which is specific to a school board member’s salary; nothing else. In fact, the Honorable
Judge Ed Stein said as much in the ORDER signed by him which states “the compensation shall be paid over to him.
Otherwise, any funds shall be paid back to Alleghany County”.

I have attached these two very important documents attesting to this claim for your reference. | point out that the
ORDER was addressed to the Alleghany County School Board, | know you are not on the School Board but you are the
Administrator of the Schoo! Board and whether or not the School Board follows the Court Order or not rest with you.
i find it disheartening that | was not treated like all other members of the school board by being formally presented
with this “block of wood”. | believe these actions are in concert with the ongoing violations of Section 504, Civil Rights
Act, and the Americans with Disabilities Act and have nexus with my advocacy for my child, disabled children, and an

African American. Among other things these actions are a violation of my U.S. Constitutional Right under the 5t and
14th Amendment, as you have seized property belonging to me without due process.

In an effort to remedy this problem | plan on picking up my “block of wood” in-person on March 21 10:00AM, while |

am there, please also turnover my complimentary ticket to the Alleghany Highlands Chamber Dinner which has been
provided to members of the school board.

I'have also attached a pdf of the block of wood in reference. Your sincere cooperation will be much obliged.
Thank You

Donnie T.AM. Kern, EA, MSA
540-958-4958
Check Us Out On Facebook!

I | ENROLLED!
RS JAGENT

Fadatalty Liteised with UnlimiG@ Rignte
fo RepraséntToxpiysrs Batars the' g

Any tax advice in this email should be considered in the contexi of the tax service that is being provided to you. Preliminary
tax advice should not be relied upon and may be insufficient for penalty protection.
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The information contained in this message may be privileged and confidential and protected from disclosure. If the reader
of this message is not the intended recipient you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please notify the sender
immediately by replying to the message and deleting it from your computer.

3 attachments

-za 24.2_236 VA Code Suspension.pdf
=1 17K

court order_09_28_2021.pdf
=4 274K

VR_Block of Wood School Board Appreciation.pdf
117K

Halterman, Kimberly <kha!ter/man@alleghany.k12.va.us> Fri, Mar 18, 2022 at 4:16 PM
To: Quilt Accounting and Tax LLC <quilltaxation@gmail.com>

Hi, Mr. Kern. | hope you are doing weill

The wooden Virginias for school board members were gifts to those present February 21. They were a little surbrise
from the kids at one of the schools. There are no additional wooden Virginjasto distribute to my knowledge.

The Alleghany Highlands Chamber of Commerce Dinner registration deadline for school board members has passed.

{ hope this information helps. Take care.

From: Quill Accounting and Tax LLC [mailto:quilitaxation@gmail.com]

Sent: Friday, March 18, 2022 1:42 PM

To: Halterman, Kimberly <khalterman@alleghany.k12.va.us>

Cc: Jim Guynn <jimg@guynnwaddell.com>; travisa@guynnwaddell.com; Patrick R. Jensen
<jensenpr@montgomerycountyva.gov>; pettittmk@montgomerycountyva.gov; Brenda S Lemons
<bslemons@vacourts.gov>; ocr.dc@ed.gov; mailoag@oag.state.va.us

Subject: Court Order/Property

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or clicking
links, especially from unknown senders.

{Quoted text hidden]
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APPENDIX BB

Mi Gmail

Quill Accounting and Tax LLC <quilitaxation@gmail.com>

Dinner Ticket March 26

3 messages

Quill Accounting and Tax LLC <quilitaxation@gmail.com> Tue, Mar 22, 2022 at 3:01 AM
To: info@ahchamber.com

Cc: khalterman@alleghany.k12.va.us, ocr.dc@ed.gov, mailoag@oag.state.va.us, "Patrick R. Jensen"
<jensenpr@montgomerycountyva.gov>, pettittmk@montgomerycountyva.gov, Jim Guynn <jimg@guynnwaddell.com>, "Lane,
James" <james.lane@doe.virginia.gov>, ltgov@Itgov.virginia.gov

Teresa,

Hi, | know you are busy getting ready for the upcoming Alleghany Highlands Chamber Dinner on March 26 so | won't
take up too much of your time. | invited you briefly to this email chain to make a humble request on behalf of our loving
community. As you know | was suspended from the School Board. The suspension doesn't remove me from the board, it
only places a substitute to act in on my behalf (§24.2-236). Code of Virginia §22.1-71 explicitly implies that duties of a
school board member rest with assignment by the school board as a whole; that being said this allows me to attend the
Chamber Dinner without being in violation of the Court ORDER issued by the Honorable Judge Ed Stein as the school
board has never made it mandatory for members to attend. It was relayed to me that this is the first time in the History of
Virginia this situation has ever arisen. This is why the large group on this email, so we can all learn from this experience.

That being said, under the Alleghany County school board’s “Past Practice” doctrine (officially recognized approx. circa
July 2020) the school board has always provided school board members with a complimentary ticket to attend the
Chamber Dinner. The past two years | have attended this event as a gracious cheerleader supporting our teachers. Last
year, | even drove over two hours from Swoop Virginia to attend and then drove back two hours back because | was
simultaneously involved in a youth development training with the Boy Scouts. Supporting our teachers is important to me.

Kim Halterman, Superintendent and | have a dilemma that | believe you can help with. March 9 2022 the Alleghany
Highlands Chamber Commerce sent out a newsletter to its members, do you recall this newsletter ? This March 9 2022
newsletter specifically stated that the deadline to order tickets was March 18 2022. | made a request of Kim for my
complimentary ticket on March 18. Kim on March 18 2022 conceded that she would have gotten me the ticket but the
deadline had passed. This March 9 2022 newsletter that was sent out by the Alleghany Highlands Chamber of Commerce

supposedly to all members of the Chamber which includes Kim; contradicts Kim's concession as Kim could have ordered
this ticket on March 18 2022 when | made the request for her to do so.

I am reaching out to you because | know you care about this community more than anyone, you are a leader and
visionary that has helped generate numerous opportunities for so many people. | know you would do anything you could
to create a stronger and more vibrant Alleghany Highlands. | humbly plea to you to extend this ticket deadline in this rare
situation to allow Kim on behalf of the School Board to purchase this $95.00 ticket so that | can attend the Chamber-

Dinner. | believe my presence will boost the morale of our community and enable some long-overdue healing that is
needed.
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I'will sit wherever you have space. You can place me with and under the supervision of the Honorable Ed Stein, Jim,
Patrick, and Travis; Bob Umstead it will not matter. As you may be aware | have been accused of causing tremendous
amounts of legal fees, | assure you that is not the case. This is why | am reaching out now to avoid such future legal

financial burden over a $95 ticket and poor communication. If Kim and | cannot come up with a remedy, then there is a

potential for a significant impact on the financial burden of the schoo! division and | know it would be best for our
community to avoid that.

I hope you will consider my request and allow Kim to purchase a ticket so that | may respectfully attend preventing any
violation of the Court ORDER by our School Division as the ORDER only allows them to withhold compensation, nothing
else and they should have provided me with a ticket but they didn't.

Donnie TAM. Kern, EA, MSA
540-958-4958
Check Us Out On Facebook!

selntatiy i
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Any tax advice in this email should be considered in the context of the tax service that is being provided to you. Preliminary
tax advice should not be relied upon and may be insufficient for penalty protection.

The information contained in this message may be privileged and confidential and protected from disclosure. If the reader
of this message is not the intended recipient you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please notify the sender
immediately by replying to the message and deleting it from your computer.

Alleghany Highlands Chamber <info@ahchamber.com> Thu, Mar 24, 2022 at 3:22 PM
To: Quill Accounting and Tax LLC <quilltaxation@gmail.com>

Cc: khalterman@alleghany.k12.va.us, ocr.dc@ed.gov, mailoag@oag.state.va.us, "Patrick R. Jensen”
<jensenpr@montgomerycountyva.gov>, pettittmk@montgomerycountyva.gov, Jim Guynn <jimg@guynnwaddell.com>, "Lane,
James" <james.lane@doe.virginia.gov>, ligov@Itgov.virginia.gov :

Donnie,

Even though the RSVP deadline was March 18th, we have spoken with The Homestead and they have agreed to allow
us to sell an additional ticket. | cannot speak to the compensation portion of your email but we would be glad to sell
you a ticket if you are still interested in attending the event. Please let us'know by 12noon, Friday March 25th.
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Best regards,

Teresa

[Quoted text hidden}
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Qunll Accountmg and Tax LLC <qu;lltaxat|on@gmall com> ' ~Fhu Mar 24,2022 at 3: 34 PM
To: Alleghany Highlands Chamber <info@ahchamber.com>

Cc: khalterman@alleghany.k12.va.us, ocr.dc@ed.gov, maifcag@oag.state.va.us, "Patrick R. Jensen"
<jensenpr@montgomerycountyva.gov>, pettitmk@montgomerycountyva.gov, Jim Guynn <jimg@guynnwaddell.com>, "Lane,
James" <james.lane@doe.virginia.gov>, ltgov@ltgov.virginia.gov

Kim,
Would you please purchase my complementary ticket? | beleive you are 'equipped with a business Credit Card as | have

seen it in action by the former Superintendent. | would be moved by your kindness and this would fix one of the two
issues at hand.

Teresa, many thanks. It means alot to me.

Donnie
[Quoted text hidden)
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APPOINT THREE REPRESENTATIVES TO SPECIAL COMMITTEE ON BOARD GOVERNANCE
Chairman Wright appointed Mr. Franson, Mrs. Seckner, and volunteered himself to the committee,
MOTION: That the Board approve Mr. Franson, Mrs. Seckner, and Mr. Wright to serve on the Special

Committee on Board Governance.
MOTION: Mr. Tucker

SECOND: Mrs. Morgan
ROLL CALL VOTE: Unanimous

SUPERINTENDENT ADVISORY COMMITTEES

Mr. Kotulka stated these committees would be designated at a future meeting.

(21-01) PROVISION OF REQUIRED CODE OF VIRGINIA DOCUMENTS®

Pursuant to the Code of Virginia, Section 2,2.3702, Mr. Kotulka reminded School Board members that
they are to read and familiarize themsetves with the provisions of the Virginia Freedom of Information Act,
the Virginia Conflict of Interest Act (School Board Policy BBFA), and the Virginia Public Records Act,
Each document was provided to all Board members.

{21-02) ACCEPTANCE OF VSBA CODE OF CONDUCT*

Mrs. Morgan read the Code of Conduct. All Board members signed the form.
MOTION: That the VSBA Code of Conduct be adopted as presented.
MOTION: Mrs. Seckner

SECOND: ir. Tucker

ROLL CALL VOTE: Unanimous

(21-03) LOCATIONS OF ALLEGHANY COUNTY SCHOOL BOARD POLICY MANUALS
Mr. Kotulka reported that copies of the Alleghany County School Board Policy Manual are available to the
public at the Central Office Complex at 100 Central Circle, Low Moor, VA, and in each school's office and

library. He noted the policy manual is also available on the school website, per state statutory
requirement.

{21-04) APPROVAL OF 2020-2021 CALENDAR OF SCHOOL BOARD MEETINGS AND EVENTS*

The calendar was reviewed at the May and June meetings.

MOTION: That the Board approve the 2020-2021 calendar of School Board meetings and events, as
presented.

MOTION: Mr. Tucker

SECOND: Mrs. Morgan

ROLL CALL VOTE: Unanimous

Chairman Wright suggested Closed Session be moved to the end of the agenda. There was discussion
regarding the procedure for such action. 1t was delermined this action required a unanimous vote.

MOTION: That Closed Session be moved to the end of the agenda.
MOTION: Mr. Kem

SECOND: Mrs. Morgan
ROLL CALL VOTE:  Mr. Frenson~ YES
Mr. Kern- YES
Mr. Lane- YES
Mrs. Morgan - YES
Mrs. Seckner - YES
Mr. Tucker - NO
Mr. Wright - YES
Because there was not a unanimous vote to move the agenda item, this item was not moved.
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MINUTES
REGULAR MEETING OF THE ALLEGHANY COUNTY SCHOOL BOARD
February 24, 2020

The Alleghany County School Board held its regular meeting on February 24, 2020, at 6:00 p.m. at
Jackson River Technical Center in Covington, Virginia.

PRESENT: Gerald E. Franson; Donnie T. Kern; Danielle . Morgan; Jennifer S. Seckner;
Randall 8. Tucker, Chairman; and Jacob L. Wright, Vice Chairman. Also present: Eugene P. Kotulka,
Superintendent; and Lorie C. Bess, Clerk.

Student Representative: Abby L. Martin (present)
ABSENT: R. Craig Lane

Chairman Tucker called the meeting to order at 6:00 p.m. The call to order was followed by a moment of
silence and the recitation of the Pledge of Allegiance.

Chairman Tucker announced the following addition to the agenda:
1. Agenda item #20-213, “English Language Arts Textbook Adoption, Grades K-12". This is an
information item and will be inserted after agenda item #20-207.

COMMUNITY PARTICIPATION

(20-191) OPENING REMARKS AND WELCOME BY GLENN SPANGLER, DIRECTOR, JACKSON
RIVER TECHNICAL CENTER -

Mr. Spangler welcomed everyone to Jackson River Technical Center. He noted February is CTE Month
(Career and Technical Education) and the theme this year is “Celebrate Today, Honor Tomotrow”. He
stated he and his staff are very proud of the work they do and thanked the Board for their support,

{20-192) SCHOOL BOARD COMMENDATIONS
VSBA Employer Commendation Program — Will Windham, GEO, LewisGale Hospital Alieghany
Division Spelling Bee Winner — Jason Kang
Spelling Bee Individual School Winners:
Caliaghan Elementary ~ Madison Lowry
Mountain View Elementary — Jackson Sydenstricker
Sharon Elementary — Megan Powell
Clifton Middle School Grade 6 - Drake Gibson
Clifton Middle School Grade 7 - Keegan Morris
Ciifton Middle School Grade 8 — Jason Kang

20-193) RECOGNITI CHOOL BOARD MEMBER APPRECIATION MONTH

Mr. Kotulka presented each Board member with a certificate of appreciation. He noted the gift left at each
member’s seat was a collaborative effort from all of the schools. He thanked each Board member for
their service and dedication to the students and staff,
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MINUTES
February 15, 2021

The Alleghany County School Board held a regular meeting on February 15, 2021, a1 6:00 p.m. atlhe
Central Office Complex, 100 Central Circle, Low Moor, Virginia. This meeting was held pursuant to and in
compliance with ordinance O-20-2 which was adopted by the Alleghany County Board of Supervisors on
April 3, 2020 and amended on June 2, 2020 and August 4, 2020 in responsa to the COVID-19 pandemic.
Masks ware required and social distancing measures were in place.

PRESENT: Gerald E. Franson; Donnie T. Kem; John B. Littleton; Danielle I. Morgan, Vice Chairwoman;
Richard A. Shull; and Jacob L. Wright, Chairman. Also present: Sherman 8. Callahan, Acting
Superintendent; and Lorie C. Bess, Clerk

Student Representative: Abby L. Mariin (present)
ABSENT: Jennifer S. Seckner

Chairman Wright called the meeting to order at 6:00 p.m. The call to order was followed by a moment of
sfience and the recitation of the Pledge of Allagiance.

Chairman Wright announced the following addition to the agenda:

1. Agenda item #21-183 “Transfer of funds to County GovernmentConsolidation Committee” will be
inserted after agenda item #21-180 and is an action item.

PUBLIC NOTICGE: 15-day Notification of Superintendent Interviews

Chairman Wright made the following announcement;

The Alleghany County Schoof Board will conduct interviews at an undisclosed location for the position of
superintendent from February 16 to March 2. These interviews will be held in acoordance with the Coda
of Virginia Section 2.2-3712, which states:

“The notice provisions of this chapter shafl nof apply to closed meetings of any public body held solely for
the purpose of interviewing candidates for the position of chief administrative office. Prior to any such
closed meeting for the purpose of interviewing candidates, the public body shali announce in an open
meeting that such closed meeting shall be held at a disclosed or undisclosed location within 15 days
theraafter.”

COMMUNITY PARTICIPATION
{21-172) SCHOOL BOARD COMMENDATIONS

Division Spelling Bee Winner- Drake Glbson, Grade 7, Clifton Middle Scho!

Individua) Schoo! Winners

Clifton Middle School:

A-Day Winners '

6th grade: Chice Franson
7ih grade: Hayden Fridley
8th grade: Keegan Morris
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Minutes of February 15, 2021 Regular Meeting
*Indicates an attachment
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B-Day Winners

6th grade: Kara Nicely
Tth grade: Drake Gibson
8th grade: Amelia Ostling

Callaghan Elementary School: .
A-DayWinner  Kayden Gibson

B-Day Winner  Christian Shurtleff

Mountain View Elementary School:
A-DayWinner  Iris Kang

B-Day Winner  Alexis May

_ Sharon Elementary School:
A-DayWinner  Sophie Knighton

8-DayWinner  Emma Burley-Smith

(21-173) RECOGNITION OF SCHOOL BOARD MEMBER APPRECIATION MONTH

Mr. Callahan presented each Board member with a certificate of appreciation. He noted the gift left at
each member's seat was a collaborative effort from all of the schools. He thanked each Board member
for their service and dedication to the students and staff.

(21-174) RECOGNITION OF SCHOOL BOARD CLERK AND DEPUTY CLERK APPRECIATION WEEK
M

r. Callahan recognized Lorie Bess, School Board Clerk, and Fred Vaughan, Jr., Deputy Clerk, and
thanked them for their service to the students and staff of Allegghany County Public Schaols. Mrs. Bess
and Mr. Vaughan were presented with a certificate of appreciation.

(21-175) ONE-TO-ONE INITIATIVE UPDATE®

A video was shown as a tribute to the late Mr. Jeff Alleman. The video detailed the impact he had on
those that worked closely with him. The video was titled, “Technology: Above and Beyond”, featuring:
Mr. William Canter - TTRT Alleghany High School

Mrs. Lisa Hansford - TTRT Clifton Middle School

Mrs. Jennifer Taylor - TTRT Mountain View Elementary

Mrs. Angie Nicely - TTRT Callaghan Elementary School

Mrs. Lia Fisher-Janosz - TTRT Sharon Elementary School

{21-176} PUBLIC COMMENT

Tina Conner {13365 Douthat State Park Road) read the following statement: “My name is Tina Conner
and | am a parent of a 3-sport high school senior. | am sure some of you have read the many emails that
I have sent supporting the athletes, coaches and staff. Thank you to those thal responded. | felt a little
defeated after the last meeting, but | was angry at myself for not standing up to speak. | truly thought
public comment was just about the budget so | hadn't prepared anything and | didn't think that { could
share my thoughts in the right manner and | have felt | gt the kids down every day since that meeting, |
first want to say that | am so proud of a lot of these kids. They have been dealt a hand that is tough and
they have come up against some opposition that has taught them to stand up for themselves, dig for facts
and share their voice. Are there other people in this world fighting much bigger battles... well, of course
there are, these kids are not making light of other people batties, they are simply standing up for
themselves. To some, sports is just a game. To others, it's such a big part of their life, when it's taken
away, everything changes. Think of something you feel fike you can't live without, remove something
from your life that's been your constant for over 13 years. As an adult, it's hard to lose something. As a
teenager, it's devastating. | could sit here and retell you the stories that you have already heard about
how sports have changed lives, how sports have kept kids in school, given kids their anly sense of
belonging, even their only sense of family. | can retell the stories of coaches going and sitting in
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MINUTES
November 18, 2020

The Alleghany County School Board held a regular meeting on November 16, 2020, at 6:00 p.m. at the
Central Office Complex, 100 Central Circle, Low Moor, Virginia. This meeting was held virtually via
Zoom. This meeting was held pursuant to and in compliance with ordinance 0-20-2 which was adopted
by the Alleghany County Board of Supervisors on April 3, 2020 and amended on June 2, 2020 and
August 4, 2020 in response to the COVID-18 pandemic.

PRESENT: Gerald E. Franson; Donnie T. Kern; John B, Littieton; Richard A. Shull; and Jacob L. Wright,
Chairman. Also present: Sherman B. Callahan, Acting Superintendent; and Lorie C. Bess, Clerk

Student Representative: Abby L. Martin (present)
ABSENT: Danielle 1. Morgan, Vice Chairwoman; Jennifer S. Seckner

Chairman Wright called the meeting to order at 6:00 p.m. The call to order was followed by a moment of
silence and the recitation of the Pledge of Allegiance.

Chairman Wright announced the following addition to the agenda:
1. Agenda item #21-116, "Discuss guidance from Virginia High School League” will be an action item
instead of an information item.

COMMUNITY PARTICIPATION

{21-110} COMMENDATIONS AND AWARDS
ABCD Awards

Ben Truett, Supervisor of Maintenance and Transportation, read the following statement:

“Chairman Wright, Ladies and Gentlemen of the Board, and Mr. Callahan. Often within an organization
there are certain tasks and duties that can easily be taken for granted. There are tasks that are critical to
the operation of the organization and often go unnoticed. When the job is done professionally and
successfully it is seamless and quietly efficient. Most of us never see the job being done, but we
absolutely see the result every single day. Tonight, | am here to call your attention to and recognize a
very special group of empioyees. | am here tonight to recognize the custodians of Alleghany County
Public Schools with the ABCD Award. Even before the Govemnor closed schools last Spring, this
dedicated group of 23 employees was already ensuring all classrooms and buildings were clean and safe
for our students and staff. As the pandemic grew, our custodians stepped up cleaning and disinfecting
even further. This work continued throughout the summer. They added more steps to their cleaning
regiment. They learned to use new disinfecting methods, equipment, and increased safety protocois to

protect us ail. With that being said, | would like to recognize the following custodians for the ABCD
Award.”

Alleghany High School - Darlene Brown, Paul Golden, Ronhie Humphries, Jayson Lowden, Marshall
Puckett, John Romanello, and Eddie Smith

Bus Garage - Darla Wendling

Central Office Complex - Glenn P. “Chickenwing" Simmons

Callaghan Elementary School - Ricky Hartman and Darrel Tucker

Clifton Middie School - Jackie Brown, Steven CraR, Jeff irvine, Debra Prior, Sheldon Shue, and Adam
Sweet

Mountain View Elementary School - Bruce Green, Tim Lewis, Robert Long, and Debra Paimer
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Sharon Elementary School - Ernest Jones and Tim Wenck

(21-111) PUBLIC COMMENT

There were no citizens wishing to address the Board.

{21-112) SCHOOL BOARD MEMBER AND ACTING SUPERINTENDENT COMMENTS
Mr. Franson congratutated the custodians on receiving the ABCD Award, He stated he appreciates their
efforts and dedication in keeping the schools clean and disinfected.

Mr. Kern stated he hopes everyone has a happy Thanksgiving. He stated he hopes the Board will have

an opportunity 1o recognize Craig Lane at a future meeting for his years of service as a former board
member,

Mr. Littleton thanked the custodians, teachers, teacher aides, bus drivers, and all employees for their hard
work. He welcomed Mr. Shull to the Board. He wished everyone happy holidays.

. Mr. Shull congratulated the custodian on their awards. He stated they keep the schools clean so
everyone else can do their job. He thanked Craig Lane for his years of service on the Board and stated
he too hopes to help students, teachers, and staff and to promote the school division.

Mr. Wright welcomed Mr. Shull to the Board. He noted this was the first 100% virtua! board meeting. He
thanked the custodians and all staff for their hard work. He thanked Jeff Alleman, Sherman Caliahan,
and Lorie Bess for preparing for a virtual meeting on short notice,

Mr. Callahan stated it was good to see everyone. He stated he is hoping to get students back in person
on November 30. He thanked the custodians for what they do to keep us all going.

Abby Mertin thanked the custodians for what they do and for being so helpful and talking to students at
school. She thanked the teachers for doing a great job with virtual classes. She expressed well wishes
to evaryone.

{21-113) CONSENT AGENDA*

The following items were included for approval.

A. Minutes of October § Called Meating, October 20 Regular Meeting, and October 28 Called Meeting
8. Payment of bills
MOTION: That the Board approve the consent agenda, as presented.
MOTION: Mr. Franson
SECOND: Mr. Littleton
ROLL CALL VOTE: Mr. Franson - YES

Mr. Kern - ABSTAIN

Mr. Littleton - YES

Mrs. Morgan — ABSENT

Mrs. Seckner - ABSENT

Mr. Shull - YES

Mr. Wright - YES

(21-114) INFORMATIONAL {TEMS*
A. Cafeteria report

B. JRTC monthly report
C. Capital improvement and operational maintenance update
D. Budget report
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APPENDIX RELIEF

RELIEF-IRREPARABLE HARM

The Petitioner seeks the following relief and repair due to the irreparable harm caused by
the Suspension under Virginia Code §24.236 if granted by the Chief Justice and Circuit
Justice John G. Roberts, Jr:

IRREPARABLE RELIEF

(D)-June 21 2022 School Board Meeting Attendance:

The Petitioner’s last school board meeting will be June 21 2022.
(II)- Access to School Board Email Account:

The Petitioner requires access to the school board email account which contains volumes of
documents and communication which may be of assistance to the Petitioner in this matter

until the case at hand is resolved. Since September 28 2021 the Petitioner has not accessed
this account.

IRREPARABLE HARM CAUSED-REPAIRED
(I)- Replacement of the Wooden Virginia

-The return of the original “wooden Virginia” however lawful under numerous property
rights and laws which is divested to discuss in this writ, in addition to the asking of such
would also be seen in perspective unfair of the person that did take ownership of it and
would not align with the Petitioner’s moral compass. Petitioner seeks that the “wooden
Virginia” be replaced by the Respondent under the following conditions:

- Hand crafted by any Student current/previously enrolled at the Clifton Middle School, or
Jackson River Technical School and crafted at the location of Clifton Middle School or
Jackson River Technical School under the guidance and instruction of the individual who
manufactured the “original”

-Wood-Dark Walnut Wood
-Dimension- 10” x 21” (at the longest points of the state)
-Varnished
-Must sit up in vertical position as the “original” on its own
-Engraved- on the (face side of the Wooden Virginia) inscribing the following:
In the Supreme Court of tﬁe United States
Honoring
Donnie T.A.M. Kern, School Board Member
Clifton Forge West District
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For Unwavering, Unabridged, & Unfettered Public Service to Children
Of The Alleghany County Public School Division |

July 1 2018 to June 30 2022

GRANTED & ORDERED

This (date of order) day of (month) 2022 by

The Honorable Chief Justice of the United States Supreme Court

John G. Roberts Jr.,

Crafted by: (Student’s Name) -

Witnessed & Presented on this (day of presentation) day of (month) 2022 by
Judge Ed Stein, Steve Bennett, Patrick Jensen, Jim Guynn, Kim Halterman,

and (Student’s Name) on behalf of all the children residing in the Alleghany
Highlands.

(II)- Replacement Press Release and Photo Caption-“Wooden Virginia”

The Wooden Virginia will be Presented to the Petitioner by the following individuals: Steven
Bennett, member of the Respondent, Kim Halterman, Honorable Judge Ed Stein, Patrick
Jensen, Jim Guynn, and the (Student’s Name) that Crafted the Wooden Virginia. The
presentation will be done during a public meeting in July hosted by the Respondent.

(a). Photo Caption/Press Release a Photo Caption will be taken of all individuals responsible
for presenting “Wooden Virginia” to the Petitioner and a Press Release will drafted by the
Petitioner with the assistance of Ray Allen the local news editor of the Virginian Review and
the Press Release will be issued to local news outlets.

(b). Photo Caption/Press Release will be submitted for publication to the Vifginian Review,
Alleghany Journal, and the Roanoke Times.

(c). The Photo Caption will be advertised in addition to the press release independently as a
Public Service Announcement by the (b). designated news/media sources during each
periodical run of its regularly public issued periodical for each month for the number of
months equaling the number of school board meetings the Petitioner was unable to attend
(currently 12 meetings) which will be 12 months that each designated media group under
(b)., will issue the Photo Caption; all cost paid by the Respondent, Judge Stein, Patrick

Jensen, Jim Guynn, Kim Halterman or in any other order or fashion deemed appropriate by
the Chief Justice.

(IIT)- Reimbursement of the March Annual Dinner Ticket

The respondent will reimburse the Petitioner upon presentation of an invoice, receipt, or

other substantiation demonstrating that a cost was incurred by the Petitioner to attend the
March Annual Dinner in 2022.

(IV)- Release from Escrow of School Board Salary
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Respondent will relinquish the Petitioner’s school board salary from escrow and pay in

advance any outstanding salary that may accrue not yet paid out to the Petitioner within
10 days of the ORDER

(V)- Lost Earnings of Board of Supervisors Salary due to Reputational Harm-
during the November 2022 election.

The Petitioner a candidate for the Board of Supervisors after being encouraged to run in the
election by the Respondent had lost the November 2022 election due to the Petitioner’s
suspension under Virginia Code §24.236. The suspension derailed the Petitioner into a
litigation battle which had a detrimental effect on campaign performance. The reputational
harm alone was also significant to cause any likely chance of succeeding or having a free or
fair election. There is no definite that this reputational harm can ever be repaired.

The Petitioner will be forty years old in 2022. Full retirement age is 67 based on Social
- Security. The January 1 2022 salary for a member of the Respondent is $500 per month.

The Respondent will be required no later than the 31 of January to make a prepayment to
the Petitioner of twelve months of current salary for the calendar year of January which
will not be less than $500 for each month within the calendar until the second year after
the Petitioner reaches the age of 67 or full retirement age; whichever is greater.

The Respondent will be responsible for also providing and incurring all costs of all benefits
associated with membership of the Respondent to the Petitioner as if the Petitioner had
been duly elected on November 2022 with a term beginning January 1 2022.

In the event of death and the Petitioner has not reached the age of 67 or full retirement

. age; whichever is greater, the Respondent will pay in full and in the following order to the
Petitioner’s spouse, children, absent spouse and children the remuneration will be .33, .33,
.34 to the following organizations Alleghany Highlands YMCA and Boy Scouts of America-
Virginia Headwaters Council, and the Special Olympics.

Payment Deferral. The Respondent may defer payment to the Petitioner. Deferral of
payment will be prorated per month in the following circumstances:

(2). While the Petitioner is a member of the Respondent; appointed or elected;

(b). While the Petitioner is a member of the local school board in which the Respondent has
an interest via appointment, or through financial appropriations;

(c). While the Petitioner is a member of the Special Education Advisor Committee (state
mandated committee), holding the position of Chair, or Chairman that serves a local school
board in which the Respondent has an interest via appointment, or through financial
appropriations.

Payment deferral may be a full or a partial deferment based on the circumstances:

(a) provides partial deferment up to the salary paid out
(b) provides partial deferment up to the salary paid out
(c) provides full deferment
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At anytime the Petitioner circumstance does not allow for deferment the Respondent will
commence payment as required.
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