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OFFICE OF THE CLERK

Suprenme @ourt of Wisconsin

110 EAST MAIN STREET, SUITE 215
P.O.B0ox 1688
MADISON, WI 53701-1688

TELEPHONE (608) 266-1880
FACSIMILE (608) 267-0640

Web Site: www.wicourts.gov

November 18, 2021

To:

Hon. Daniel G. Wood Estate of Opal Straub

Circuit Court Judge Gary Harrop, Special Administrator
Adams County Courthouse 222 W. Commercial St.

402 Main St. Mazomanie, WI 53560

Friendship, W1 53934
Preston Straub

Lori Banovec 7318-2 Winthrop Way
Clerk of Circuit Court Downers Grove, IL 60516
Adams County Courthouse

P.O. Box 220

Friendship, WI 53934-0220

Sarah Jeanette Horner
Boardman & Clark

1 S. Pinckney St., Ste. 410
Madison, WI 53703

You are hereby notified that the Court, by its Clerk and Commissioners, has entered the
. following order:

No. 2020AP1860 Lake Arrowhead Assoc. v. Estate of Opal Straub L.C.#2019SC148

The court having considered the motion of defendant-appellant, Preston Straub, for
reconsideration of this court's September 30, 2021 order dismissing his petition for review as
untimely, and the court noting that under Wis. Stat. § 808.10(1) a petition for review must be filed
in the supreme court within 30 days of the date of the decision of the court of appeals to retain the
court's subject matter jurisdiction (see First Wis. Nat’l Bank of Madison v. Nicholaou. 87 Wis. 2d
360,274 N.W.2d 704 (1979));

IT IS ORDERED that the motion is denied pursuant to Gunderson v. State, 106 Wis. 2d
611,318 N.W.2d 779 (1982):
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No. 2020AP1860 Lake Arrowhead Assoc. v. Estate of Opal Straub L.C.#2019SC148

As we have indicated, the filing of a petition [for review] does not occur
upon its mailing. ... [A] petitioner remains solely responsible for assuring that the
petition is physically received and filed by the clerk in timely fashion in order to

vest jurisdiction; the risk of potential vagaries in mail delivery ... must be assumed
if that method of transmittal is chosen.

Sheila T. Reiff
Clerk of Supreme Court
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WISCONSIN SUPREME COURT

OFFICE OF THE CLERK Telephone: 608-266-1880
110 E. Main Street, Suite 215 TTY: 800-947-3529
P.O. Box 1688 Fax: 608-267-0640
Sheila T. Reiff Madison, W153701-1688 http://www.wicourts.gov
Clerk
To:
Estate of Opal Straub; Gary Harrop, Special Sarah Jeanette Horner
Administrator Boarman & Clark
222 W. Commercial St. Electronic Notice
Mazomanie, WI 53560
Preston Straub Lori Banovec
Electronic Notice Clerk of Circuit Court
Adams County Courthouse
P.O. Box 220

Friendship, WI 53934-0220

Lori Banovec Hon. Daniel G. Wood
Clerk of Circuit Court Circuit Court Judge
Adams County Courthouse Adams County Courthouse
402 Main St. 402 Main St.

Friendship, WI 53934 Friendship, WI 53934

The court has entered the following order:

District: 4
Appeal No. 2020AP001860 Circuit Court Case No. 2019SC000148

Lake Arrowhead Association v. Estate of Opal Straub; Gary
Harrop, Special Administrator

A Petition for Review has been filed for review of the court of appeals' decision filed on August 26, 2021. It
appears that the petition for review was not received in this court until September 30, 2021, and is untimely
under Wis. Stats. § 808.10 and (Rule) 809.62(1) therefore, the petition for review must be dismissed, First
Wisconsin National Bank of Madison v. Nicholaou, 87 Wis. 2d 360, 274 N.W.2d 704 (1979);

IT IS ORDERED the petition for review is dismissed.

Sheila T. Reiff
Clerk of Supreme Court

AP-4040, 03/2005 Petition for Review Dismissal Order - Late 2020AP001860
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Case 2020AP001860 Opinion/Decision

COURT OF APPEALS
DECISION
DATED AND FILED

August 26, 2021

Sheila T. Reiff
Clerk of Court of Appeals

Appeal No. 2020AP1860
STATE OF WISCONSIN

Filed 08-26-2021 Page 1 of 12

NOTICE

This opinion is subject to further editing. If
published, the official version will appear in
the bound volume of the Official Reports.

A party may file with the Supreme Court a
petition to review an adverse decision by the
Court of Appeals. See Wis. STAT. § 808.10
and RULE 809.62.

Cir. Ct. No. 20195C148

IN COURT OF APPEALS
DISTRICT IV

LAKE ARROWHEAD ASSOCIATION,

PLAINTIFF-RESPONDENT,

V.

ESTATE OF OPAL STRAUB; GARY HARROP, SPECIAL ADMINISTRATOR,

DEFENDANT,
PRESTON STRAUB,

DEFENDANT-APPELLANT.

APPEAL from a judgment and order of the circuit court for Adams
‘County: DANIEL G. WOOD, Judge. Dismissed.
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No. 2020AP1860

91 KLOPPENBURG, J.!' Lake Arrowhead Association, a
homeowners’ association, commenced this small claims action seeking a money
judgment for unpaid assessments and associated charges allegedly owed by Opal
Straub on property in the Association. After hearing argument from the partiés,
the circuit court dismissed Preston Straub as a defendant, amended the case
caption to name “The Estate of Opal Straub, the People’s Community Bank, by
Gary Harrop, Special Administrator” as the sole defendant, and entered judgment
in favor of the Association and against the Estate.> Preston appeals. The
Association argues that Preston lacks standing to appeal because he has no
protectable interest affected by the judgment in that he was dismissed with no
judgment entered against him and he neither owns the property nor has authority

to act on behalf of the Estate. I agree and, therefore, this appeal is dismissed.
BACKGROUND

2 Lake Arrowhead Association is a homeowners’ association for a
subdivision in the Town of Rome, Adams County. The operative Declaration of
Restrictions, Covenants, and Easements authorizes the Association to impose and
enforce assessments on property in the subdivision against the owner of the

property. This case concerns unpaid assessments and associated charges on

' This appeal is decided by one judge pursuant to WIS. STAT. § 752.31(2)(a) (2019-20).
All references to the Wisconsin Statutes are to the 2019-20 version unless otherwise noted.

2 For ease of reading, T will generally refer to Opal Straub as Opal, to Preston Straub as
Preston, and to the Estate of Opal Straub as the Estate.
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certain property in the subdivision that is allegedly titled in Opal’s name.? It is
undisputed that Preston is Opal’s son, that Opal died in 2008, and that Preston has

not since initiated a probate procedure for Opal’s estate.

;3 As the circuit court noted, “the procedural background of this case is
... remarkably complicated.” In March 2019, the Association filed a small claims
summons and complaint naming Opal as the defendant and seeking a money
Jjudgment for unpaid assessments and associated charges levied on the property in
the subdivision that was allegedly titled in Opal’s name. The Association
submitted an affidavit by its attorney averring that Opal was deceased and that
Opal’s son Preston “has been responsible for the property ... since [Opal’s]
death.” The Court Commissioner granted the Association’s motion to amend the
complaint to name both Opal and Preston as defendants and entered a default
judgment against “defendants Opal Straub and Preston Straub” for failure to
appear. Preston filed a motion to reopen, and after a hearing on the motion, the
Court Commissioner entered an order that Preston “is responsible for the
outstanding assessments [and charges].” Preston filed a demand for trial in the

circuit court.

14 In July 2020, the circuit court held a telephone hearing to address the

issue that Opal as a decedent is not a proper defendant under WIS. STAT. § 801.01.

* T observe that the Association asserts that the property at issue is titled in Opal’s name
but points to no evidence in the record that supports that assertion, and that Preston asserts that he
owns the property but also cites to nothing in the record that supports that assertion. I do not
further address this dispute because the conclusion that Preston lacks standing to appeal is
dispositive, except that I do address Preston’s failure to cite evidence in the record supporting his
assertion of ownership as it relates to his argument that he has standing based on ownership. See
Barrows v. American Family Ins. Co., 2014 W1 App 11, 19, 352 Wis. 2d 436, 842 N.W.2d 508
(2013) (“An appellate court need not address every issue raised by the parties when one issue is
dispositive.”).
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After hearing argument by the parties, the court directed that by August 7, 2020,
Preston initiate a probate proceeding and have a special administrator or personal
representative appointed for the Estate. The court further directed that, if Preston
“did not exercise that option within that time frame,” then by August 21, 2020, the
Association “pursue the appointment of a special administrator for the purpose of
receiving the service of the complaint in this case.”® The court also set the court

trial for September 4, 2020.

15 After Preston did not exercise the option as directed by the circuit
court, the Association filed a Petition for Special Administration, which was
ultimately docketed in probate court in Adams County as case no. 2020PR51. The
court issued a Letter of Special Administration to the People’s Community Bank,
granting the bank the power “[t]o accept service and take any and all actions
necessary for or related to Adams County Circuit Court Case No. 2019CS[sic]148
on behalf of decedent.” The bank, by Gary Harrop, consented to serve as

appointed.

916 On August 25, 2020, the Association filed an amended small claims
summons and complaint, naming as defendants “The People’s Community Bank,
as special administrator of the estate of Opal Straub for purposes of this lawsuit”

and “Preston Straub.”

* The circuit court stated that the person appointed as the special administrator or
personal representative of the Estate “will want to work in conjunction with [Preston] as an
apparent heir of ... the estate since the interests are aligned.” However, the parties do not point to
any indication in the record that Preston attempted to work in conjunction with the special
administrator ultimately appointed or vice versa.
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7 On September 4, 2020, the circuit court convened the parties for a
“de novo trial on [an] action that was brought for a money judgment for allegedly
unpaid assessments.” The court confirmed with Preston that Opal had died in
2008 and Preston had not initiated a probate procedure for Opal’s estate or
otherwise acted to have a special administrator of the estate appointed. The court
also confirmed with Preston that Preston thought a deed existed with his and his
sister’s names on it, along with Opal’s name, but such a deed had not been located
or recorded “at the local register of deeds office.” The court further confirmed
with the Association’s counsel and Preston that Preston had sufficient notice of the

probate filings regarding the appointment of the special administrator.

18 The circuit court then determined that the issue before it was “pretty
straightforward ... either the assessments were paid or they were not paid.”

Pertinent to that issue, the court, addressing Preston, stated,

you are not [an] interested party in the case because you
apparently have no legal, right now, no legal interest in the
property. You have a claim as [an] interested person and
possibly a beneficiary of [a] will that has not been probated
but you are not at this point an owner of the property and
you are therefore not ... a proper party to this case.

19 The circuit court further explained to Preston why it was not

proceeding with a court trial on the merits:

[Y]ou’re not a party to this case ... because at this point
you don’t have any legal interest in the property and why
you were named by the plaintiff as a party in the first place
I don’t know. But ... you don’t have a legal interest in the
property and ... you as I described it earlier, sat on your
hands when it came to getting a probate procedure started
for many years. But even more importantly from my
analysis today when you were told by the court, look we
need to get a special administrator appointed, you can work
together to do that or you can do it on your own and if you
don’t then the plaintiff can go ahead and do so; you
essentially ignored that. You claimed that you got some
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really bad advice from an attorney. But in any event, that’s
not a legal defense to following a court directive or at least
a court suggestion.
910 The circuit court concluded by explaining to the Association why it

would order statutory attorney fees, not reasonable attorney fees as the Association

requested, in the judgment for the unpaid assessments and associated charges.’

911 The circuit court subsequently issued an order stating that, for the
reasons it set forth orally on September 4, 2020, “Preston Straub is dismissed from
this case and the designation of Opal Straub in the case caption is amended to
state: The Estate of Opal Straub, the People’s Community Bank, by Gary Harrop,
Special Administrator.” The court also issued an Order for Judgment and
Judgment that, “for the reasons set forth in the court’s oral decision of
September 4, 2020,” dismissed all claims against Preston and entered judgment in
favor of the Association and against the Estate of Opal Straub, the People’s
Community Bank, by Gary Harrop, Special Administrator, in the amount of
$8,639.19 in unpaid assessments and charges plus $300 attorney fees and $94.50
filing fees.

912 This appeal follows.
DISCUSSION

913 Preston makes numerous arguments in support of his appeal

challenging the circuit court’s ruling. However, I do not reach those arguments

* The Association initially sought reasonable attorney fees as part of the judgment, but
the circuit court determined that attorney fees were not warranted given the procedural history of
the case. Preston also pointed out, and the circuit court ultimately determined, and the
Association’s counsel agreed, that the Declaration does not authorize attorney fees in this small
claims action for a money judgment.
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because I conclude that Preston lacks standing to appeal and, therefore, this appeal

must be dismissed.

914 “The essence of the standing inquiry is whether the party seeking
review has alleged a personal stake in the outcome of the controversy.” Kiser v.
Jungbacker, 2008 WI App 88, 912, 312 Wis. 2d 621, 754 N.W.2d 180. “A person
may not appeal from a judgment unless he or she is aggrieved by it.” Ford Motor
Credit Co. v. Mills, 142 Wis. 2d 215, 217, 418 N.W.2d 14 (Ct. App.1987). “A
person is aggrieved if the judgment bears directly and injuriously upon his or her
interests,” id., and those interests must be “legally protectable.” Foley-Ciccantelli
v. Bishop’s Grove Condo., 2011 WI 36, 1956-57, 333 Wis. 2d 402, 797 N.W.2d
789. Whether an individual has standing to appeal presents an issue of law that
this court reviews independently. Estate of Hegarty v. Beauchaine, 2006 W1 App
248,924 n. 11, 297 Wis. 2d 70, 727 N.W.2d 857.

915  There are two pertinent parts to the circuit court’s ruling: (1) the
dismissal of all claims against Preston; and (2) the entry of judgment against the
Estate. As to the first part, Preston cannot show that he is aggrieved because no
judgment has been entered against him. A party is not aggrieved if the judgment
is in his or her favor. See Maclntyre v. Frank, 48 Wis. 2d 550, 553, 180 N.W.2d
538 (1970) (concluding that where a judgment is in a party’s favor, the party is not
aggrieved and “may not appeal from [the] judgment in his [or her] favor”) (quoted
source omitted). Because all claims against Preston were dismissed, he is not
aggrieved by that dismissal and cannot appeal that part of the ruling. See Ziebell
v. Ziebell, 2003 WI App 127, 8 n.1, 265 Wis. 2d 664, 666 N.W.2d 107 (appellant
could raise issue on appeal for which he was aggrieved, but could not raise an

issue for which he was not aggrieved).
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916  As to the second part of the circuit court’s ruling, Preston cannot
show that he is aggrieved because he fails to show that he has a protectable
interest in, or authority to act on behalf of, the Estate. Accordingly, I conclude

that Preston lacks standing to appeal either part of the court’s ruling.

917  Preston makes numerous arguments to the contrary. However, as I
explain, I reject each argument as undeveloped because it is unsupported by
citations to pertinent evidence in the record or to applicable legal authority. See
State v. McMorris, 2007 WI App 231, 930 , 306 Wis. 2d 79, 742 N.W.2d 322
(court of appeals “may choose not to consider arguments unsupported by
references to legal authority ... and arguments that lack proper citations to the

record.”).®

918  Preston argues that he has standing to appeal because the circuit
court’s findings that he has no interest in the property or authority to act on behalf
of the Estate are clearly erroneous. However, Preston does not cite to any

evidence in the record in support of this argument.

19  Preston argues that he has standing to appeal because the Court
Commissioner twice “recognized” that he is a proper party, he filed the demand
for trial, he defended this action and incurred costs in doing so, and he accepted
service of the summons and complaint. However, Preston does not support this
argument with citations to evidence in the record or to applicable legal authority

showing that he has a protectable interest affected by the ruling he appeals.

¢ In his reply brief responding to the Association’s argument that he lacks standing to
appeal, Preston sometimes frames his arguments in terms of his “standing to defend case
19SC148.” 1 construe those arguments to mean that he has standing to appeal.
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920  Preston argues that he has standing to appeal because he owns the
property, is a recognized member of the Association, and acted as owner of the
property since Opal died. He cites correspondence in 2015 between the

- Association and him regarding his concerns about the assessments, from which it
can be inferred that he did pay at least in part the assessments after Opal died.
However, there is nothing in this correspondence, and Preston cites to no other
evidence in the record, showing that the Association recognized him as a member
of the Association or that he owns the property or otherwise has a protectable

interest in the property affected by the ruling he appeals.

921 Preston argues that he has standing to appeal because he was named
as an interested party in the Association’s petition for appointment of a special
administrator. ~ However, Preston cites no Wisconsin law supporting the
proposition that his status as an interested party in the appointment of a special
administrator constitutes a legally protected interest sufficient to give him standing
to appeal a money judgment against the as yet unprobated Estate. I understand
him to argue that he is aggrieved because under Opal’s will and an unrecorded
deed he does or will own the property and he will lose the property if it proceeds
to the sheriff’s sale currently pending to collect the judgment. The problem with
this argument is twofold: (1) it is not supported by citations to the record showing
the applicable provisions of the will or the deed;’ and (2) it is not supported by
citations to legal authority showing that such a prospective interest in property

constitutes a legally protected interest sufficient to give him standing to appeal a

7 Preston informed the circuit court at the July 2020 telephone hearing that he is named
as a beneficiary in the will, and he told the court at the August proceeding that he had brought the
will with him. Preston did not file the will with the court and, as noted below, the court explained
why the contents of the will were at the time of the August proceeding not relevant.
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money judgment that affects that property. As the circuit court aptly explained,
the will’s provisions are inoperative until the will goes through probate; that is,
Opal’s property has not yet transferred through probate to her beneficiaries. See
WIS. STAT. § 856.13 (“No will shall pass any property unless it has been proved

and admitted to probate or informally admitted to probate under ch. 865.”).

922 Preston argues that he has standing to appeal because he is named in
the will. However, Preston cites no facts or law supporting the proposition that,
absent any evidence that he has been appointed as personal representative or
special administrator of the will, he has any interest in or authority to act on behalf
of the Estate. See WIS. STAT. § 857.01 (“Upon his or her letters being issued by
the court, the personal representative succeeds to the interest of the decedent in all
property of the decedent.”); WiS. STAT. §§ 867.07, .09, .11, .15, .17, .21 (detailing
the process for appointing and terminating, and the powers of, a special

administrator appointed to act on behalf of an estate).®

923 Preston argues that he has standing to appeal because the
Association’s reliance on the purported “unlawful estate is not evidence of” his
having no authority to act. However, he points to no portion of the record
showing that the Association or the circuit court relied on the Estate being

“unlawful.” Rather, the court relied on the Estate being unprobated, and Preston

§ See also Shovers v. Shovers, 2006 W1 App 108, 137, 292 Wis. 2d 531, 718 N.w.2d
130, (“Upon the death of a person, the title to his property remains suspended until the
appointment of a personal representative, at which time it passes to that personal representative
- Title can pass to those ultimately entitled to share in the property only after administration
and by the final decree of the proper court administering the estate. Therefore, if a personal
representative has not yet been appointed, title is suspended and a potential legatee has no
authority to try to gain ownership to assets belonging to the estate or the right to bring an action
relating to such assets.”) (internal citations omitted).

10
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cites no legal authority supporting the proposition that he has authority to act on
behalf of the unprobated Estate.

CONCLUSION

924 For the reasons stated, I conclude that Preston lacks standing to

appeal and, therefore, this appeal is dismissed.
By the Court.—Appeal dismissed.

This opinion will not be published. See WIS, STAT.
RULE 809.23(1)(b)4.

11
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Clerk of Circuit Court
ADAMS COUNTY

DATE SIGNED: November 2, 2020 20188C000148

Electronically signed by Hon. Daniel G. Wood
Circuit Court Judge
STATE OF WISCONSIN CIRCUIT COURT ADAMS COUNTY

LAKE ARROWHEAD ASSOCIATION,

Plaintiff, Case No. 19-SC-148
V.
THE ESTATE OF OPAL STRAUB,
The People’s Community Bank,
By Gary Harrop, Special Administrator

Defendants.

ORDER FOR JUDGMENT
AND JUDGMENT

The above-captioned matter, having come before the Court, the Honorable Daniel G.

Wood presiding; for the reasons set forth in the Court’s oral decision of September 4, 2020;

IT IS HEREBY ORDERED:
- 1. All claims against defendant Preston Straub are dismissed.
2. Judgment is entered in favor of plaintiff Lake Arrowhead Association and against

defendant The Estate of Opal Straub, the People’s Community Bank, by Gary Harrop, Special
Adminiétrator, in the amount of Nine Thousand Thirty-three and 69/ 106 Dollars ($9,033.69).
This sum consists of costs pursuant to Wis. Stat. §§ 814.01 and 814.04(1) in the amount of $300,
as set forth on the bill of costs filed by plaintiff on September 18, 2020 and taxed by the clerk as

filed on September 21, 2020, in addition to $94.50 in filing fees, and $8,639.19 in unpaid annual
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assessments, finance charges, interest, and one maintenance lien due on the property located at

408 St. Andrews Trail, Nekoosa, Wisconsin, 54457.

3. This Order is final for purposes of appeal pursuant to Wis. Stat. § 808.03.



