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QUESTIONS PRESENTED

Should the lower courts in the Fourth Circuit be able to ignore Supreme Court 

precedent for mootness after Friends of the Earth, Inc. v. Laidlaw Environmental Services 

(TOC), Inc., 528 U. S. 167 (2000)1 and Roman Catholic Diocese of Brooklyn v. Cuomo, No. 

20A87 (U.S. Nov. 25, 2020)2 to dismiss Applicant’s Complaint when Defendants are promising 

to return to the complained of restrictions and it is likely that this will occur at some point in the 

future?

1.

2. Is the District Court’s denial of reconsideration of the dismissal of Applicant’s 

Complaint proper if it did not even mention the contents of the new evidence showing that 

Defendant Northam promised to return to the complained of restrictions and failed to address this 

Court’s precedent under Friends in any way after the briefing on Plaintiff’s Request for 

Reconsideration explicitly raised this precedent in light of the new evidence?

3. Should the Chief Justice of the Supreme Court allow the complete disregard for 

the proper application of this Court’s doctrine on mootness in the Fourth Circuit without

comment?

4. The District Court held that this Court’s precedent in Diocese of Brooklyn, citing 

Friends, does not apply after voluntary cessation of pandemic restrictions because the removal of 

restrictions even before the pandemic is over magically removes the threat of new restrictions on 

the Plaintiff. Does the voluntary cessation of pandemic restrictions automatically bar the 

application of this Court’s precedent in Diocese of Brooklyn1?

5. Defendants argue that this Court’s guidance in Diocese of Brooklyn only applies 

to unique restrictions placed on the practice of religion which are related to the size of the

1 Hereinafter “Friends”.
2 Hereinafter “Diocese of Brooklyn ”.
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gathering and that any other restriction which obstructs or interferes with Plaintiff's practice of 

religion, such as preventing a priest from distributing Holy Communion, is not touched by the 

Supreme Court’s precedent. Does this Court’s precedent in Diocese of Brooklyn apply to all 

constitutional rights infringed under emergency powers during a pandemic or just on the capacity 

limits on religious services? To the extent that this Court’s precedent applies to First Amendment 

rights for the free practice of religion, is a Governor unencumbered by Diocese of Brooklyn when 

imposing any other restriction which is unique to religious services and obstructs or interferes 

with Plaintiff’s practice of religion, as long as he does not impose capacity restrictions that are 

unique to places of worship?

6. The District Court summarily dismissed Plaintiff’s motion for stay or injunction 

under Fed. R. App. P. 8(a)(1)(C) based on Plaintiff’s request containing arguments and evidence 

presented before, without the District Court considering Plaintiff’s arguments.. Is it a due 

process violation when a District Court refuses to consider the merits of a Plaintiff’s motion

■ under Fed. R. App. P. 8(a)(1)? If this does not violate a Plaintiff’s due process, how does a 

Plaintiff obtain his right for consideration under Fed. R. App. P. 8(a)(1)?

7. If the Chief Justice of the Supreme Court is not concerned with taking action to 

protect this Court’s precedents on mootness from Friends and Diocese of Brooklyn at this time, is 

it proper for an extraordinary writ of injunction (which maintains the status quo where a State of 

Emergency with restrictions on Applicant’s constitutional rights is barred until Defendants can 

show.a compelling interest from the consensus of science which overcomes Plaintiff’s evidence

-i

to the contrary) be granted pending appeal under 28 U.S.C. §1651(a) in order to aid in the 

jurisdiction of this Court by protecting the constitutioanl rights of Applicant from injuries arising 

due to the errors of the lower courts which defy this Court’s precedents on mootness?

8. Other governors outside the Fourth Circuit facing judicial review of their
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Executive Orders have taken steps to make it absolutely clear that constitutional violations like 

those contained in Applicant’s complained of restrictions will not recur. Is it proper for the lower 

courts in the Fourth Circuit to deny a stay of future Executive Orders in Virginia which re­

impose such restrictions if Defendants have not taken any similar steps to make it absolutely 

dear that constitutional violations will not occur under any re-imposed restrictions? Does the 

lower court’s dismissal of Applicant’s case prevent the people in the Fourth Circuit from 

receiving the same protections as governors in other Circuits have agreed to and does this create 

an equal protection violation when the errors in the Fourth Circuit preclude judicial action that 

dtizens in other Circuits have obtained during the ongoing pandemic?
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CORPORATE DISCLOSURE STATEMENT

9. Pursuant to Rule 29.6 of this Court’s Rules, Applicant Tolle states that he has no 

parent corporation in this action and no publicly held corporation has an interest with Applicant 

Tolle in this action.
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LIST OF PARTIES

10. All parties appear in the caption of the case on the cover page.
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LIST OF ALL DIRECTLY RELATED PROCEEDINGS

11. James Tolle v. Governor Northern, et al, Number l:20cv363, U. S. District Court 

for the Eastern District of Virginia. Order denying preliminary relief entered April 8, 2020.

12. James Tolle v. Governor Northern, et al, Number 20-1419, U. S. Court of Appeals 

for the Fourth Circuit. Order denying stay pending appeal entered April 28, 2020. Dismissal of 

appeal entered October 26, 2020.

13. James Tolle v. Ralph Northern, Governor of Virginia, et al, Number 19-1283,

U. S. Supreme Court, Petition for Writ of Certiorari. The Supreme Court denied Petitioner’s 

request without comment on October 5, 2020.

14. In James Tolle v. Governor Northam, et al, Number l:20cv363, Applicant’s 

renewed Motion for Preliminary Relief was filed February 8,2021 in light of the U. S. Supreme 

Court’s ruling in Diocese of Brooklyn. The U. S. District Court for the Eastern District of 

Virginia canceled Plaintiff’s scheduled hearing on the motion by Order entered February 17,

2021.

15. James Tolle v. Governor Northam, et al, Number 21-1225, U. S. Court of Appeals 

for the Fourth Circuit. Applicant’s appeal of District Court’s denial of application for 

preliminary injunction as an interlocutory order according to Cedar Coal Co. v. United Mine 

Markers, 560 F.2d 1153 (4th Cir.1977). The Court of Appeals ignored its own precedent in 

Cedar Coal in order to deny Applicant emergency relief under Diocese of Brooklyn and dismiss 

the appeal due to a lack of jurisdiction.

16. James Tolle v. Ralph Northam, Governor of Virginia, et al, Emergency 

Application for relief, Number 20A157, The Supreme Court denied Applicant’s request 

without comment on May 24, 2021.

17. In James Tolle v. Governor Northam, et al, Number l:20cv363, The District
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Court dismissed Plaintiff’s Complaint on July 29, 2021. The District Court denied Plaintiff’s 

Request for Reconsideration on September 16, 2021. Plaintiff applied to the District Court for a 

stay pending appeal as required by Fed. R. App. P. 8(a)(1)(c), but the District Court denied 

Plaintiff due process by refusing to consider Plaintiff’s arguments and evidence, stating: “..the 

Court will not again consider these arguments” and summarily dismissing Plaintiff’s request for

a stay.

18. James Tolle v. Governor JVortham, et ah, Number 21-2106, U. S. Court of Appeals 

for the Fourth Circuit. Applicant appealed the District Court’s dismissal based on errors in law 

and fact and submitted a motion to the Appellate Court for a stay pending appeal under Fed. R. 

App. P. 8(a)(2). The Appellate Court denied Applicant’s request for stay pending appeal on 

October 28, 2021, without comment.
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OPINIONS BELOW

(CITATIONS OF ORDERS ENTERED AND RELEVANT IN THE CASE)
19. The District Court’s Order of July 29, 2021, dismissed Plaintiff’s Complaint as 

moot. The District Court’s Order and Memorandum Opinion supporting its decision are included 

in Applicant’s Appendix, Section A.3

20. Plaintiff filed a request for reconsideration of the District Court’s Dimissal, which 

was docketed as a Motion for Reconsideration on August 10, 2021, hereinafter Plaintiff’s 

"Request for Reconsideration”. During the briefing of this motion, Plaintiff filed a reply to 

Defendants’ opposition, hereinafter “Plaintiff’s Reply”. Following the Plaintiff’s Request for 

Reconsideration and Plaintiff’s Reply which provided new evidence of Defendants’ statements 

promising new restrictions on Plaintiff in the future, the District Court’s Order of September 16, 

2021, denied Plaintiff’s Request for Reconsideration.4 The District Court’s Order provided 30 

days for Plaintiff to file an appeal. This Order is included in App. Section B.

21. Applicant applied to the District Court for a stay or injunction pending appeal as 

required by Fed. R. App. P. 8(a)(1)(C), but the District Court summarily dismissed Plaintiff’s 

request for stay by stating: “...the Court will not again consider these arguments.” (See App. 

Section C.)

22. Applicant appealed the District Court’s Order on October 5, 2021, based on errors 

in law and fact in the District Court’s Orders of July 29, 2021 (Dismissal) and September 16, 

2021 (Denial of Reconsideration).

3 The District Court’s dismissal order in Applicant’s Appendix, Section A, is hereinafter referred 
to as “Dismissal”, “Dismissal Order” or “App. Section A”. References to the relevant record in 
the Appendix are referred to as “App. Section” with the corresponding Section number of the 
appendix and with page or paragraph number given as reflected in that section of the record. The 
District Court’s opinion which accompanied its Dismissal is hereinafter referred to as 
"Memorandum Opinion” or “App. Section A”.
4 The District Court order which denied Plaintiff’s request for reconsideration in App. Section B 
is hereinafter referred to as “Denial of Reconsideration”.
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23. Applicant moved for a stay or injunction pending appeal in the Appellate Court

under Fed. R. App. P. 8(a)(2), but the Appellate Court’s Order of October 28, 2021, denied

Applicant a stay without comment, which is in App. Section D.

JURISDICTION

24. Plaintiff’s Complaint is within the jurisdiction of the District Court, pursuant to 

28 U.S.C. § 1331 for actions violating the Constitution of the United States and arising under the

laws of the United States

25. Plaintiff’s Complaint is proper in judicial district of the District Court pursuant to 

28 U.S.C. § 1391(b)(2), insofar as Plaintiff was/is a resident of this judicial district and the 

substantial part of the Defendants’ denial of Plaintiff’s rights giving rise to Plaintiff’s claims 

occur in the District Court’s judicial district.

26. Appeal to the U. S. Court of Appeals for the Fourth Circuit is proper under 28 

U.S.C. § 1291 for the following reasons:

a) The District Court’s Order of July 29, 2021, is a final order which dismisses 

Plaintiff’s Complaint.

Plaintiff filed a timely Notice of Appeal, docketed on October 4, 2021, according 

to the time allowed by the District Court’s Order of September 16, 2021, under Fed. R. App. P.

b)

4(a)(5)(A).

27. Applicant properly moved for a stay or injunction pending appeal in the District 

Court as required by Fed. R. App. P. 8(a)(1) and subsequently in the Appellate Court according to

Fed. R. App. P. 8(a)(2).

28. Applicant’s present Emergency Application is proper after the Appellate Court’s

Order denying relief, according to Supreme Court Rule 22 and under 28 USC §1651(a).
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CONSTITUTIONAL PROVISIONS INVOLVED IN THE CASE

29. The constitutional provisions and statutes relied on in Applicant’s case are the

First, Fourth, and Fourteenth Amendments to the United States Constitution. These

Amendments are provided in App. Section E.
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To the Honorable John Roberts, Jr.
Chief Justice of the Supreme Court of the United States 

and Circuit Justice for the Fourth Circuit

30. Applicant’s present application is made under this Court’s Rule 22, seeking relief

from the misapplication of this Court’s standard of mootness, and under 28 U.S.C. §1651(a) for 

an extraordinary writ of injunction should relief under Rule 22 not be granted. Applicant seeks an 

emergency injunction during the pendancy of Applicant’s appeal which prevents Defendants 

from issuing new Emergency or Executive Orders related to COVID-19 or any related virus 

without explicit provisions for due process and without first making a showing to the Court how 

the consensus of science demonstrates that healthy persons without symptoms can meaningfully 

transmit the Virus in light of the evidence which Plaintiff can show to the contrary.

31. Applicant’s request for relief follows the District Court’s dismissal of Plaintiff’s 

Complaint due to mootness without considering the new evidence provided with Applicant’s

Request for Reconsideration in which Defendants promised to^lMmpi^se the complained of 

restrictions on Plaintiff’s constitutional rights if hospitalizai othout weighing the

likelihood of whether the complained of restrictions will recur according to this Court’s strict

standard for mootness from Diocese of Brooklyn and Friends. If the Court considers the errors in 

law comprising the District Court’s finding of mootness contrary to the precedents of this Court 

or the errors in fact supporting this, Applicant respectfully requests that the Court award 

Applicant relief by reversing or remanding the District Court’s dismissal based on these errors. 

This application allows the Supreme Court to address how the lower courts in the Fourth Circuit 

can ignore its precedents on mootness. Without any action by the Supreme Court, the courts in 

the Fourth Circuit will be allowed to distort the doctrine of mootness to apply it whenever 

restrictions on constitutional rights are voluntarily ceased without any concern for the likelihood 

that the complained restrictions will recur as required by this Court,
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STATEMENT

32. Defendant Northam ordered a State of Emergency in response to the COVID-19 

pandemic beginning on March 30, 2020 under the emergency powers provided under Va. Code § 

44.146-17, with the initial and subsequent Executive Orders establishing a quarantine on the 

entire State and its population and such orders restricting all citizens’ right to travel, assemble, 

worship and use of their private property under criminal penalty. Despite the Governor claiming 

that he was using his emergency powers due to a public health threat, neither Defendant Northam 

nor the State Health Commissioner invoked Va. Code § 32.1-48.05 as called for during public 

health threat to officially declare a quarantine, such action depriving all healthy citizens the due 

process rights guaranteed under Va. Code § 32.1-48.010 during a quarantine. Applicant, a 

resident of Virginia, was subject to Defendant Northam’s orders and filed a complaint alleging 

injury due to violation of Applicant’s and other citizens’ rights under the First, Fourth, and 

Fourteenth Amendments of the United States Constitution.

33. After Applicant appeals of Interlocutory Orders of the District Court were 

dismissed, the District Court lifted its stay on proceedings on Plaintiff’s Complaint. Defendants 

filed a renewed Motion to Dismiss on June 16, 2021. During the briefings on the motion, 

Defendant Northam allowed the State of Emergency to expire on July 1, 2021. Following the 

removal of all previous restrictions on Plaintiff under the State of Emergency, the District Court 

dismissed Plaintiff’s Complaint as moot on July 29, 2021. It is noteworthy that at the time of the 

District Court’s dismissal, case counts and hospitalizations were increasing in Virginia due to the 

Delta variant of COVID-19 and the Centers for Disease Control reversed its guidance and

recommended renewed public health restrictions due to the increasing cases around the time of

the District Court’s Order.

Applicant requested the District Court reconsider its dismissal of his Complaint in34.
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light of this Court’s precedents in Diocese of Brooklyn and Friends on August 9, 2021, which 

was docketed as a motion for reconsideration. Applicant’s Request for Reconsideration argued 

that the District Court should reconsider its dismissal which was based on the voluntary cessation 

of the Defendants’ State of Emergency according to the precedents of this Court by considering 

the likelihood that the complained of restrictions on Plaintiff’s constitutional rights would recur 

due to the new CDC guidance and concern over the increase in the Delta variant. During the 

briefing of the motion, Plaintiff’s Reply on August 23, 2021, provided new evidence from 

statements made by Defendant Northam to the media on August 5, 2021, which promised a State 

of Emergency with renewed restrictions if hospitalizations continued to increase (see App.

Section F at 3). It is noteworthy that at the time of Plaintiff’s Reply, hospitalizations reported by 

the Virginia Department of Health had increased by more than 145% since Defendant Northam 

had made his statements which promised new restrictions based on hospitalizations. The District 

Court denied Plaintiff’s Request for Reconsideration by Order on September 16, 2021, without 

explicitly addressing this Court’s precedent in Friends or considering the contents of the 

statements provided as new evidence which showed that it was reasonable that the complained of 

restrictions would recur.

35. Applicant requested a stay pending appeal in the District Court as required under 

Fed. R. App. P. 8(a)(1)(C), which was summarily dismissed by the District Court on September 

29, 2021, stating: “„,the Court will not again consider these arguments”. It is noteworthy that 

the District Court’s Order of September 29, 2021, refused to address Plaintiff’s arguments 

concerning the errors in law and in fact in the District Court’s failure to reconsider its finding of 

mootness in light of the evidence in Defendant Northam’s recent statements under this Court’s 

standard for mootness established in Diocese of Brooklyn and Friends.

36. Applicant appealed the District Court’s Orders of July 29, 2021 (Dismissal) and
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September 29, 2021 (Denial of Reconsideration) on October 4, 2021, to the U. S. Court of 

Appeals for the Fourth Circuit, within the 30 days allowed for appeal by the District Court’s 

Order in App. Section B. On October 12,2021, Applicant submitted a motion to the Appellate 

Court requesting a stay or injunction pending appeal or, if a stay was not granted, hearing of 

Applicant’s appeal as an emergency appeal on an expedited basis.

37. Rather than correct the errors in law of the lower court’s decision in light of this 

Court’s precedents in Diocese of Brooklyn and Friends, the Appellate Court ordered briefing of 

Applicant’s appeal on its normal schedule and denied Applicant’s request for a stay pending 

appeal without comment.

38. Having failed to get any court within the Fourth Circuit to follow or address this 

Court’s guidance in Diocese of Brooklyn and Friends yet, Applicant is now asking that the Court 

enforce the strict standard it has established for mootness when a controversy is still ongoing or, 

if the Court is not persuaded to correct the errors in the lower courts before the Appellate Court’s 

judgment, grant of an injunction which protects Applicant’s constitutional rights from restrictions 

which are likely to recur if COVID cases and hospitalizations follow a typical increasing trend in 

the Fall, during the time that Applicant’s appeal is being heard by the Appellate Court.

39. As noted in the District Court, governors in other states have taken reasonable 

steps to prevent future pandemic restrictions from unduly abridging constitutional rights of 

citizens in those states. If the Court accepts Applicant’s emergency request, not only can the 

Court enforce its strict standard of mootness and correct the errors in the lower courts in light of 

this standard, but it can also ensure that the protection of constitutional rights from abuse of 

emergency powers is uniform so that the people of California and Virginia are not receiving 

different rights because of a patchwork of executive actions across the nation. Failure of the 

courts to enforce this Court’s guidance on mootness from Diocese of Brooklyn in the Fourth

7



Circuit will deprive citizens in one Circuit from benefiting under the law where other citizens 

have already benefited because the lesson of this Court in Diocese of Brooklyn makes a strong 

case that mootness should not apply when a pandemic is still ongoing even though restrictions 

may have been changed voluntarily.

40. Failure of this Court to take action to correct the errors in the lower courts is

likely to weaken this Court’s precedents on mootness. No action by the Court will encourage all 

lower courts to re-define mootness based on voluntary cessation of activity. This Court’s 

standard which previously required that it is “absolutely clear that the allegedly wrongful 

behavior could not reasonably be expected to recur" (Friends at 170, citing United States v. 

Concentrated Phosphate Export Assn., Inc., 393 U.S. 199, 203 (1968)) will be turned on its head 

and lower courts will require that Defendants will have to make it “absolutely clear” that they 

will re-implement past restrictions in order to overcome mootness, just like the Defendants and 

the District Court in Applicant’s case has used this Court’s refusal to review the Danville 

Christian Academy, Inc. v. Beshear, 141S. Ct. 527 (2020), hereinafter Danville, to overturn the 

Diocese of Brooklyn’s teaching on mootness. If the Court follows suit as in Danville, Applicant 

believes that it will be likely that the standard of mootness established by this Court over many 

years will become less and less revered, leading to a day when Defendants are able to avoid 

judicial scruitny simply by changing their actions when a controversy is still alive.

8



REASONS FOR GRANTING APPLICANT’S REQUEST FOR RELIEF

41. Applicant’s appeal is based on the error in law found in the District Court’s 

finding that Plaintiff’s Complaint is moot in its Order of Dismissal and accompanying 

Memorandum Opinion dated July 29, 2021, hereinafter “Dismissal” or “Dismissal Order”. 

Following the District Court’s Dimissal Order, Plaintiff requested the District Court to reconsider 

its finding of mootness based on this Court’s standard for mootness from Diocese of Brooklyn 

and Friends. Plaintiff’s arguments for reconsideration of this Court’s precedent based on new 

evidence were included in Plaintiff’s request letter of August 9, 2021, docketed as a motion by 

the District Court, hereinafter “Request for Reconsideration”. Plaintiff provided the latest 

evidence of Defendant Northam’s promise to return to the complained of restrictions during the 

District Court’s hearing of Plaintiff’s Request for Reconsideration as part of Plaintiff’s Reply 

dated August 23, 2021, hereinafter “Plaintiff’s Reply” or “App. Section F”. The District Court 

sustained its error in law by denying Plaintiff’s Request for Reconsideration despite the new 

evidence provided in Plaintiff’s Reply showing that Defendants had failed to make it absolutely 

clear that the complained of restrictions would not recurred as required by this Court’s strict 

standard for mootness. The District Court’s denial of Plaintiff’s Request for Reconsideration, 

hereinafter “Denial of Reconsideration”, failed to consider the new evidence provided in 

Plaintiff’s Reply with any analysis of the Supreme Court’s precedent in Friends.

42. The District Court’s findings accompanying its Orders (Dismissal and Denial of 

Reconsideration) erred in fact and were clearly wrong on several facts, such errors serving as the 

basis of its orders and causing prejudice to Plaintiff’s case. Specifically, the District Court’s 

findings erred in fact as follows.

a) The District Court’s Opinion supporting its Dismissal Order bases its decision on 

the expiration of the Defendants’ State of Emergency and a finding that “there is no indication
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that the defendants will adopt new restrictions” (App. Section A, Memorandum Opinion, at 14), 

which ignored the indications which were available based on the obvious and contemporaneous 

worsening of hospitalizations due to the Delta variant at the time and the track record of 

Defendants’ behavior during the State of Emergency when cases and hospitalizations had 

worsened in the past. This error was clearly wrong in light of the current and past evidence and 

was not merely harmless because the District Court could not have properly applied the 

precedent from Friends without recognizing the indications that should have been obvious were 

it not for this error.

b) The District Court’s Denial of Reconsideration Order failed to consider the 

contents of the statements of Defendant Northam, which clearly promise to re-institute a State of 

Emergency and provide an indication that defendants will adopt new restrictions, and then the 

District Court’s Order errs in fact by stating that “plaintiff has not presented evidence 

demonstrating that the Court erred in finding that this civil action was made moot” (App. Section 

B at 4-5). Rather than considering the new evidence provided by what Defendant Northam’s 

statements promised, the District Court presented a conclusory statement without analysis to 

make a finding that sustained its dismissal. The District Court’s erroneous contention that no 

evidence having bearing on the District Court’s mootness decision was provided by Plaintiff was 

clear error and was not merely harmless because if the District Court had properly considered the 

new evidence which it summarily dismissed, the District Court’s finding of mootness could not 

have survived scrutiny in light of this evidence.

c) The District Court’s Denial of Reconsideration erred in fact by either not 

considering the new evidence provided in Defendant Northam’s statements or, alternatively, by 

wrongly characterizing this evidence as “misperceived facts” (App. Section B at 5). To the 

extent that the District Court Order found that Plaintiff misperceived the facts of Defendant
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Northam’s public statements which promised to re-institute the State of Emergency based on 

rising hospitalizations, the District Court was clearly wrong because the plain language reading 

of the statements by Defendant Northam to the media on August 6,2021, show that Defendant 

Northam did promise to re-institute a State of Emergency under these conditions, as argued by 

Plaintiff. The error based on this mischaracterization of the evidence by the District Court was 

not mere harmless error because the District Court prejudiced Plaintiff’s case by refusing to 

reconsider the dismissal based on this erroneous mischaracterizion of the facts of the evidence

presented. This is explained in the facts and arguments presented concerning AOE 1, infra. The 

District Court’s findings upon which it bases its Dismissal of Plaintiff’s Complaint and its Denial 

of Reconsideration comprise errors in fact which include facts that are clearly wrong and not 

merely harmless because they prejudice Plaintiff’s case by providing the basis for the District 

Court’s actions against Plaintiff. This is explained in the facts and arguments concerning AOE 2, 

infra. The errors in law and fact in the District Court’s Dismissal and Denial of Reconsideration 

provide reason for the Court to reverse the District Court’s Dismissal or to remand Applicant’s 

case to the lower court for proper consideration of the evidence showing that the complained of 

actions are likely to recur in light of the Supreme Court’s guidance.

Defendant Northam Statements Promise Future Restrictions on Plaintiff

43. Following the District Court’s finding of mootness, Plaintiff provided evidence of 

Defendant Northam’s subsequent statements which promised a new State of Emergency with 

restrictions on Plaintiff’s rights if hospitalizations continue to increase during the pandemic. On 

the public broadcast of a CBS news podcast with Major Garrett following the Court’s dismissal 

of Plaintiff’s Complaint on July 29, 2021, the complete recording of Defendant Northam 

statements on August 6, 2021, concerning a return to a State of Emergency were as follows:
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"[Major Garrett Question:] Is there any likelihood, Governor Northam, that you will need 
to impose a State of Emergency because of the Delta variant?
[Governor Northam Response:] I don’t anticipate that and one of the reasons that I don’t 
is because Virginians have been very good following the guidelines and overall 
Virginians have been doing well with the vaccinations, we’re going to continue to push 
that, but I don’t expect to get to a point; the main reason Major that we would need to 
do something like that is if our hospitals become overburdened which we’re seeing in 
some other states, but right now we’re in a good position. We do have individuals that 
are in the hospitals on ventilators. Again the message is that people need to get 
vaccinated.”5 (emphasis added).

jExcerpts of this evidence was provided in Plaintiff’s Reply (App. Section F) supporting 

Plaintiff’s Request for Reconsideration. It is dear from these statements that Defendant 

Northam plans on re-imposing a State of Emergency and restrictions on Plaintiff and other 

healthy persons if hospitalizations increase and “hospitals become overburdened”.

It is noteworthy that by the date when the District Court Denial of 

Reconsideration, hospitalizations in Virginia had increased by over 320% since Defendant 

Northam public statements to Major Garrett and hospitalizations had increased over 145% just in 

the time since Plaintiff’s Reply which presented those statements as evidence.6 Unless the 

COVID-19 virus bucks past trends, it is only likely to get worse as Fall approaches. If 

hospitalizations reach the point where Defendant Northam promised to re-institute a State of 

Emergency (which is the current trajectory based on the evidence presented in the record and 

likely based on seasonal increases in the Fall), it is reasonable to believe that Defendant Northam

44.

5 Interview by Major Garrett on CBS’s podcast “The Takeout”, recorded August 6, 2021, see 
https://www.cbsnews.eom/video/virginia-governor-ralph-northam-on-the-takeout-862021/#x.
6 According to the hospitalization data provided by the Virginia Department of Health web page 
at https://www.vdh.virginia.gov/coronavirus/covid-19-in-virginia/vhha-hospitahzations/, 
confirmed hospitalizations when Defendant Northam made his comments about hospitalizations 
triggering a new State of Emergency on August 6, 2021, were 615; confirmed hospitalizations on 
August 24, 2021, when Plaintiff filed his Reply grew to 1,343; and confirmed hospitalizations on 
die date of the District Court’s Denial of Reconsideration Order of September 16, 2021, were 
reported as 1,994. Based on this data, hospitalizations grew by 1,994/615 = 324.2% between 
Defendant Northam’s statements on August 6, 2021 and the date of the District Court’s Denial of 
Reconsideration Order on September 16, 2021.
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will be allowed to return to restrictions on Plaintiff’s constitutional rights after the Court has said 

Plaintiff’s Complaint is moot. Based on the trends in this evidence, it is also possible that the 

District Court’s dismissal will be vitiated during the present appeal if increasing hospitalizations 

trigger action by Defendant Northam as promised, leading to a reversal of the District Court’s 

finding of mootness on appeal. But Applicant respectfully urges the Court not to wait for such 

circumstances because a cause for mootness under the law and Supreme Court precedents does 

not exist unless it is absolutely clear that the complained of restrictions will not recur, infra.

45. Plaintiff believes that the District Court erred in fact when reviewing the new 

evidence in Defendant Northam’s statements. The District Court’s Denial of Reconsideration

states that “plaintiff has not presented evidence demonstrating that the Court erred in finding that 

this civil action was made moot by defendants’ revocation of the Covid-19 related restrictions” 

(App. Section B at 4-5) and “plaintiff’s motion presents misperceived facts as the basis for 

inappropriately” seeking reconsideration (App. Section B at 5). A plain reading of the quotation 

of Defendant Northam’s public statements to the media shows that the Appellate Court should 

not accept the District Court’s findings as fact nor the District Court’s contention that the new

evidence in Defendant Northam’s statements does not indict the District Court’s Dismissal. The

statements clearly rebut the District Court’s previous findings that “there is no indication that the 

defendants will adopt new restrictions” (App. Section A, Memorandum Opinion at 14), which is 

the basis of its Dismissal. The District Court erred in fact and was clearly wrong when refusing 

to recognize that the facts of Defendant Northam’s statements following its finding of mootness 

had a bearing on the dismissal decision, facts which did actually provide some indication that 

Defendant Northam would re-institute new restrictions with rising hospitalizations.

46. To the extent to which the District Court found that Defendant Northam’s

statements to Major Garrett were “misperceived facts” (Denial of Reconsideration, App. Section
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B at 5), the District Court erred and it is clearly wrong that the statements made by Defendant 

Northam were “misperceived” by Plaintiff in any way. Major Garrett’s question was clearly 

involving re-imposition of restrictions under a State of Emergency in the future due to a variant 

of the COVID-19 virus, supra. Defendant Northam’s response was directly addressing the 

conditions which he thought would require him to re-impose restrictions similar to those 

complained of by Plaintiff, when hospitalizations increased to the point where “our hospitals 

become overburdened”. There is simply no other way to read, or “misperceive”, such a clear 

statement of Defendant Northam’s intent.

47. The foregoing demonstrate the errors in fact in the District Court’s action. These 

errors were not harmless errors because the District Court’s Denial of Reconsideration Order 

prejudiced Plaintiff’s case by relying on these errors.

48. For the above reasons, it would be a mistake for the Appellate Court to rely on the 

District Court’s findings concerning the evidence in Defendant Northam’s public statements to 

the media on August 6, 2021 and Plaintiff respectfully requests the Court to consider this 

evidence without being prejudiced by the errors in fact in the District Court’s findings regarding 

such statements.

Consensus of Science Supports No Compelling Interest for Quarantine Actions on AH
Healthy Persons

49. Plaintiff’s Complaint, hereinafter “Complaint” or “App. Section G” has 

challenged the compelling interest of Defendant Northam’s Order from the beginning by alleging 

facts which show that there is no consensus in science for restrictions on all healthy persons 

(App. Section G, HH12,14-18,44) and that there are alternative means of protecting the healthy 

population (App. Section G, 1144).

50. Since Plaintiff’s Complaint, Plaintiff has submitted further evidence
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substantiating the argument that the consensus of science does not support the restrictions on 

asymptomatic, healthy persons as imposed under Defendants’ past Executive Orders during the 

pandemic. Statements from the World Health Organization (WHO) last year reported that 

transmission of COVID-19 by asymptomatic persons is “very rare” (documented in App. Section 

H, Exhibit F) and these have not been modified by any WHO experts since. The scientific 

studies provided by Plaintiff also show no meaningful transmission of COVID-19 by the 

asymptomatic patients studied.7 To date, Defendants have failed to rebut the scientific evidence 

provided by Plaintiff showing no meaningful asymptomatic transmission and the District Court 

has held no trial to weigh the evidence nor made any findings of fact to the contrary.

51. Even if the Court does not find the recent scientific evidence as definitive, it 

should be clear that the consensus of science is on the side of Plaintiff’s arguments and there is 

no compelling justification for Defendant Northam’s restrictions on persons without symptoms, 

and even less for healthy persons who have not been exposed but still faced quarantine 

restrictions which abridged their constitutional rights under the past Executive Orders.

The District Court is Contrary to Law after Defying this Court’s Precedents for Mnntnpss

52. This Court should not let the lower counts continue to defy its standards of

mootness and should grant Applicant immediate relief by enforcing its precedents and sending

this Applicant’s case back to the lower courts for proper consideration. According to Friends,

"A defendant’s voluntary cessation of a challenged practice ordinarily does not deprive a federal

court of its power to determine the legality of the practice”. Friends at 169-170, citing City of

Mesquite v. Alladin’s Castle, Inc., 455 U.S. 283, 289 (1982). This principle was recognized as an

7 See App. Section I Specifically: “There were no positive tests amongst 1,174 close 
contacts of asymptomatic cases.” (App. Section I, Attachment A, Shiyi Cao, et al. study, p. 1). 
Also, “The lack of substantial transmission from observed asymptomatic index cases is notable.” 
(App. Section I, Attachment B, Zachary Madewell, et al study, p. 10).
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essential element of judicial review when courts consider restrictions by governors during the 

current pandemic by the Supreme Court (see Diocese of Brooklyn, per curiam, which cited 

Friends at 6 and noted that “The Governor regularly changes the classification of particular areas 

without prior notice.”) As has been seen in Virginia during the course of Plaintiff’s case, 

Defendants have no hesitation to change restrictions on healthy individuals to impose harsher 

restrictions even while their counsel is promising no more increasing restrictions.8 This is 

exactly why the District Court’s finding of mootness during a pandemic, which by all accounts is 

still ongoing, is in defiance of Supreme Court precedents in Diocese of Brooklyn and Friends.

53. The Court’s Memorandum Opinion which accompanied its Dismissal tries to 

draw a distinction between Plaintiff’s case and the precedent in Diocese of Brooklyn by stating 

"the Executive Orders about which Tolle complains have been rescinded and there is no 

indication that the defendants will adopt new restrictions” (App. Section A, Memorandum 

Opinion at 14). But the District Court’s finding of “no indication that the defendants will adopt 

new restrictions” is perplexing for several reasons. First, the track record of Defendants clearly 

showed a propensity to re-institute restrictions on Plaintiff’s rights when they saw increasing 

cases due to the virus and increasing hospitalizations. On December 10, 2021, Defendant 

Northam’s Executive Order re-instituted harsher restrictions on Plaintiff and all healthy persons, 

including harsher restrictions on Plaintiff’s rights to assemble and to conduct his personal affairs 

in his home without unauthorized surveillance by banning all gatherings larger than 10 persons, 

based on increases in cases and hospitalizations as stated by the Defendants:

“All five health regions are experiencing increases in new COVID-19 cases, positive

8 Plaintiff’s Opposition (App. Section H) to Defendants’ Motion to Dismiss (MTD) included 
facts showing that Defendants have re-imposed harsher restrictions during the pandemic without 
any warning to the public or the courts: “Defendant Northam issued a new Executive Order with 
harsher restrictions within hours of Defendants’ filing a MTD which included the statement: 
[Plaintiff]...cannot show any real or immediate threat that [he] will be wronged again”, App. 
Section H, H2, inner quotes removed.
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tests, and hospitalizations....Hospitalizations have increased by approximately 83 percent 
in the last four weeks. COVID-19ICU hospitalizations have been increasing for 33 days 
and the statewide rate...has exceeded the threshold of concern...for the rate of confirmed 
COVID-19 hospitalizations....Therefore, additional measures are necessary to protect 
public health and stem the spread of COVID-19.” (Executive Order Number Seventy- 
Two (2020) and Order of Public Health Emergency Nine, December 10, 2020, App. 
Section J, p. 1).

54. Furthermore, at the time of the District Court’s Memorandum Opinion in App. 

Section A (dated July 29, 2021) concerns over the Delta variant were increasing. As noted by 

Plaintiff’s filing following the District Court’s Dismissal, the worry over the Delta variant was 

so great at the time of the District Court’s Dismissal that the “Director of the CDC reversed its 

guidance for public COVID-19 mitigations due to a resurgence of the virus based on new ‘data 

from recent outbreak investigations showing that Delta variant behaves uniquely differently 

from past strains’” (App. Section K at 29). These concerns were reported in the media before 

and after the CDC’s action, all of which preceded the District Court’s Order to dismiss 

Plaintiff’s Complaint. Based on the Defendants’ past practice of re-instituting restrictions when 

virus cases were increasing, the District Court should have recognized that there were several 

(or at least some) indications that the complained of restrictions were likely to recur rather than 

"no indication that the defendants will adopt new restrictions” at this time when everyone else 

was worried about the Delta variant.

55. The District Court’s Memorandum Opinion also finds that “Unlike the plaintiffs

in...Diocese of Brooklyn. Tolle does not remain under a threat that the defendants will reinstate

the restrictions about which he complained” (App. Section A, Memorandum Opinion at 15). 

But this finding is also based solely on the cessation of Defendant Northam’s Executive Orders 

without considering the Defendants’ past actions (when they re-imposed harsher restrictions

9 Quoting "CDC changes mask guidance in response to threat of Delta variant of Covid-19", K. 
Collins, et al. Updated July 27,2021, https://www.cnn.eom/2021/07/27/politics/cdc-mask- 
guidance/indexhtinl.
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during increasing COVID cases), without considering the contemporaneous increase in the

Delta variant, and without any consideration of the likelihood that Defendants would re-institute

the restrictions if conditions changed during the pandemic that was still ongoing at the time.

The majority of the Court in Diocese of Brooklyn has already addressed the District Court’s

argument that a change in the circumstances during a pandemic can make a case moot, stating:

“The dissenting opinions argue that we should withhold relief because the relevant 
circumstance have now changed. After the applicants asked this Court for relief, the 
Governor reclassified the areas in question from orange to yellow, and this change means 
that the applicants may hold services at 50% of their maximum occupancy. The dissents 
would deny relief at this time but allow the Diocese and Agudath Israel to renew their 
requests if this recent reclassification is reversed [which is very similar to the way that 
the District Court dismissed Tolle’s Complaint as moot without prejudice so he can apply 
again during the pandemic if the complained of restrictions recur].

There is no justification fo rhat proposed course of action. It is clear that this matter is 
not moot. See Federal Election Comm’n v. Wisconsin Right to Life, Inc. 551 U.S. 449, 
462 (2007); Friends of the Earth v. Laidlaw Environmental Services (TOC), Inc., 528 
U.S. 167,189 (2000). And injunctive relief is still called for because the applicants 
remain under a constant threat that the area in question will be reclassified as red or 
orange.. ..The Governor regularly changes the classification of particular areas without 
prior notice. If that occurs again, the reclassification will almost certainly bar individuals 
in the affected area from attending services before judicial relief can be obtained....there 
may not be time for applicants to seek and obtain relief from this Court.. ..The applicants 
have made the showing needed to obtain relief, and there is no reason why they should 
bear the risk of suffering further irreparable harm in the event of another reclassification.” 
Diocese of Brooklyn, per curiam, at 6-7.

56. It seems clear from this precedent that the Court intended for a controversy during 

a pandemic which was still ongoing at the time of the District Court’s dismissal should not be 

moot based on Defendants’ voluntary cessation of restrictions alone. The District Court 

attempts to waive this Court’s precedent in Diocese of Brooklyn based on the difference between 

the New York Governor’s cessation of red zone restrictions and the Virginia Governor’s 

voluntary cessation of hist State of Emergency restrictions, but this distinction is not 

substantive. Under Virginia law, there is no obstacle to Defendant Northam re-imposing the 

same type of restrictions as the pandemic continues and even immediately if he so chooses. He
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does not have to seek legislative or action from an administrative agency. There is no delay 

required under Virginia law for warning the public or seeking public comment. Just as in the 

case of the New York Governor’s red/orange zone restrictions, he Virginia Governor only has to 

issue an Executive Order out of his own office to return to the complained of restrictions. There 

is no meaningful reason for the District Court to draw a distinction between these two cases.

57. To the extent that the District Court rules out the application of Diocese of 

Brooklyn to Applicant’s case solely on the fact that Executive Orders enforcing the State of 

Emergency have expired, this distinction is not anywhere to be found in Diocese of Brooklyn. If 

the majority of the Court in Diocese of Brooklyn, intended for the Court’s standard of mootness 

to only apply during the time that Governor Cuomo’s Executive Orders were in force, the Court 

did not make this clear. Applicant believes that the Court’s citations in Diocese of Brooklyn, 

including citation to the standard of mootness in Friends, shows that this Court’s precedent 

continues to teach that the standards for mootness apply whether an Executive Order is active or 

not. The precedent for the Court’s teaching from Friends involved a “National Pollution 

Discharge Elimination System (NPDES) permit” (Friends at 167) and not an Executive Order. 

The prinicple established by this Court in Friends and relied upon in Diocese of Brooklyn 

requires that a court consider the likelihood that the complained of restrictions will recur in the 

future. Whether such restrictions arise from an Executive Order or an agency permit is 

immaterial to the Court’s precedent and the fact that Virginia voluntary ceased the restrictions 

on Plaintiff after Defendant Northam’s Executive Order expired does not relieve the District 

Court from applying this Court’s standard of mootness considering likely future restrictions.

Any finding in the District Court which distinguishes Applicant’s case from Diocese of 

Brooklyn based on what type of executive action is involved (red/orange zone classification vs. 

issuance of a State of Emergency) or based on whether an Executive Order is currendy
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enforcing such restrictions or has expired are obviously flawed and should not be trusted in this 

Court.10

58. For these reasons, the Court should not treat the District Court’s finding that 

"Tolle does not remain under a threat” of new restrictions (App. Section A, Memorandum 

Opinion at 15) as a finding of fact which dismisses the Supreme Court’s precedent in Diocese of 

Brooklyn without first thoroughly evaluating all of the evidence now before the Court, evidence 

which rebuts the District Court’s finding and actually shows that it is likely that Tolle is still 

under the threat that the complained of restrictions will recur. This includes the new evidence 

provided by Plaintiff’s which shows that Defendant Northam has promised in his statements to 

the public that he will re-institute the complained of restrictions under a State of Emergency if 

hospitalizations increase, supra.

59. If the Court considers no other evidence concerning the likelihood of future

restrictions, the simple facts that the pandemic which led to the complained of restrictions is still

ongoing and that Defendants are likely to return to the complained of actions if the impact of the

COVID-19 variants gets worse should satisfy the Supreme Court’s precedents. Without the

Federal Courts addressing how governors within the Fourth Circuit are constrained by the

Supreme Court’s precedent from Diocese of Brooklyn, Defendants will be undeterred from

violating Plaintiff’s and other healthy person’s constitutional rights through actions similar to

the complained of restrictions during future pandemics. It is a fact that pandemic restrictions

will occur again at some point in the future. This Court should not now “deprive a federal court

of its power to determine the legality of the practice” by affirming the District Court’s finding of

10 To the extent that the District Court tries to dismiss the application of Diocese of Brooklyn to 
Applicant’s case based on the Executive Orders being rescinded and that “there is no indication 
that defendants will adopt new restrictions” (App. Section A, Memorandum Opinion at 14) is an 
error in fact and plainly wrong because there was evidence for an indication that the complained 
of restrictions will recur at least by the time of the District Court’s consideration of Plaintiff’s 
Request for Reconsideration, supra.
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mootness in this case.

60. Even if the Court finds that it was proper for the District Court to ignore the 

widespread concerns over the growing Delta variant infections and hospitalizations at the time 

of its dismissal decision, Plaintiff provided the District Court new evidence following the 

Dismissal showing that Defendant Northam was committed to re-instituting a State of 

Emergency with restrictions on Plaintiff and other healthy persons if hospitalizations increased, 

supra. The proper application of the Supreme Court’s precedent in Friends demands that the 

District Court should have used the new evidence in Defendant Northam’s public statements 

which promise re-imposition of a State of Emergency to determine if it is reasonable that 

Defendants will return to the complained of restrictions when ruling on Plaintiff’s request for 

reconsideration. The District Court’s failure to properly consider the likelihood of a return to 

the complained of restrictions based on the new evidence provided when denying Plaintiff’s 

request for reconsideration in the Order of App. Section B is an error in law.

61. According to the Supreme Court precedent in Friends, “the standard for 

determining whether a case has been mooted by the defendant’s voluntary conduct is stringent: 

A case might become moot if subsequent events make it absolutely clear that the allegedly 

wrongful behavior could not reasonably be expected to recur” (Friends at 170, citing United 

States v. Concentrated Phosphate Export Assn., Inc., 393 U.S. 199, 203, hereinafter

"Concentrated”). Defendant Northam made statements following the District Court’s dismissal 

which promise to re-impose a State of Emergency with the complained of restrictions based on 

increased hospitalizations, supra. These statements are in stark contrast to the long standing 

precedent of the Supreme Court which describes a mootness standard’s “heavy burden of 

persuasion which we have held rests upon those in appellees’ shoes” (Concentrated at 203) and 

make it impossible for the Court to ignore the error in the District Court’s failure to properly

)
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consider them. Furthermore, up until the date of the District Court’s Denial of Reconsideration 

Order, the trend in hospitalizations reported by the Virginia Department of Health were 

consistendy increasing after Defendant Northam’s public statements concerning 

hospitalizations, supra. Defendants have provided nothing to rebut the evidence provided by 

Plaintiff which shows that it is likely for the complained of restrictions to recur with increasing 

hospitalizations. For these reasons, Applicant believes that the District Court’s Denial of 

Reconsideration in light of the new evidence does not meet the “stringent” standard for 

mootness required by the Supreme Court. It is not “absolutely clear that the allegedly wrongful 

behavior could not reasonably be expected to recur” as required by the precedent in Friends in 

light of the evidence in Defendant Northam’s statements which were presented to the District 

Court following the Dismissal.

62. After being presented with the new evidence in Defendant Northam’s public 

statements, the District Court denied Plaintiff’s request for reconsideration based on the reason 

that “plaintiff has not presented evidence demonstrating that the Court erred in finding that this 

civil action was made moot by defendants’ revocation of the Covid-19 related restrictions” 

(App. Section B at 4-5). But the District Court’s Denial of Reconsideration Order in App. 

Section B failed to provide any explicit consideration of the evidence in light of the Supreme 

Court’s standard from Friends to accompany this reason. It is an error in law for the District 

Court to deny Plaintiff’s Request for Reconsideration in light of this new evidence without 

considering the Supreme Court precedent for mootness. By not explicitly addressing the new 

evidence concerning re-imposition of the complained of actions in the future and Plaintiff’s 

arguments under the precedent in Friends, the District Court’s Denial of Reconsideration Order 

wrongly based its action on the voluntary cessation of the Defendants’ Executive Orders and 

erred in law by ignoring the Supreme Court’s guidance to the contrary.
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63. The District Court also relied on this Court’s action in Danville to dismiss the

precedent from Diocese of Brooklyn. However, the Danville case is markedly inapposite to 

Applicant’s case. In Danville, it is noteworthy that this Court found that “there is no indication 

that it [Governor Beshear’s school-closing Order] will be renewed.” Danville at 527. Even if 

this Court is not persauded that there was enough concern over the growing Delta variant at the 

time of the District Court’s dismissal for the lower court to find some indication that the

complained of restrictions may recur, the new evidence from Defendant Northam’s statements 

which promise to re-institute a new State of Emergency based on the rising hospitalizations due

to the Delta variant after the District Court’s dismissal should convince the Court that there is at

least some indication that the restrictions in Virginia will be renewed, at least at the time of the 

District Court’s review of the new evidence with Applicant’s Request for Reconsideration. This 

substantive differences between Applicant’s case and Danville should convince the Court that 

the District Court’s reliance on Danville in this case was flawed and that Diocese of Brooklyn’s 

precedent should not be dismissed based on Danville.

64. Based on the foregoing reasons, the Court should find that the District Court erred 

in law when dismissing Plaintiff’s Complaint and by denying Plaintiff’s Request for 

Reconsideration. The Court should see that these actions in the District Court wrongly defy the 

Court’s precedent in Diocese of Brooklyn and Friends and take action to correct this error in the 

lower courts if the Appellate Court has not done so yet. The plain reading of Defendant 

Northam’s public statements promise to re-impose the complained of restrictions if 

hospitalizations increase and it is likely that hospitalizations will trigger this sometime in the 

Fall. Defendant Northam has not only failed to do anything which makes it “absolutely clear” 

that the complained of restrictions on Plaintiff’s rights will not recur, his statements actually 

make it more reasonable for the Court to believe that he will re-institute a State of Emergency
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with new restrictions. There is no other fair reading of the facts and evidence under the strict 

standard for mootness according to the Supreme Court’s guidance in Friends and the Court 

should not let the District Court’s finding of mootness stand if it does not meet this standard. 

For these reasons, the Court should reverse the District Court’s dismissal and prevent the 

District Court’s error in law from depriving the Federal courts the power to determine the 

legality of Defendant Northam’s practice of universally quarantining healthy persons when a 

compelling interest has not yet been established by the consensus of science.

District Court’s Errors in Fact call for Remand

65. The District Court Orders in App. Section A (Dismissal) and App. Section B 

(Denial of Reconsideration) are based on errors in fact which are clearly wrong, are not merely 

harmless error and prejudice Plaintiff by causing the District Court to dismiss his case and deny

reconsideration.

66. The District Court’s Memorandum Opinion, which supports its Dismissal Order, 

bases the District Court’s decision on the expiration of die Defendants’ State of Emergency and a 

finding that “there is no indication that the defendants will adopt new restrictions” (App. Section 

A, Memorandum Opinion at 14). This finding of “no indication” was clearly wrong because it 

was completely blind to the proven practice of Defendants’ which had already re-imposed 

restrictions on Plaintiff when COVID-19 cases and hospitalizations were increasing, supra. It 

should have also been obvious to the District Court that the conditions for such action by 

Defendants due to the spread of the Delta variant were contemporaneous to the District Court’s 

consideration of its dismissal. Just prior to the District Court’s finding, the CDC had taken a 

dramatic step to change its guidance concerning COVID-19 precautions because of the spread of 

the Delta variant, supra. It is plainly wrong for the District Court to find that there were “no
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indications” whatsoever that would lead a reasonable person to expect new restrictions. If the 

District Court had found that there were at least some indications that new restrictions may be 

implemented in response to the Delta variant but still ordered a dismissal after considering those 

indications as not being compelling, it would be arguable that the District Court did not err in 

fact. But for the District Court to ignore the track record of the Defendants and the increasing 

conditions at the time of its consideration to find that there were NO indications for the

imposition of new restrictions is clearly wrong based on the facts. This error was clearly wrong 

in light of the current and past evidence and was not merely harmless because the District Court 

could not have met the standard for mootness under the precedent from Friends without ignoring 

these facts and erroneously finding the self-serving conclusion that there was no indication of

new restrictions.

67. The District Court’s Denial of Reconsideration mentions the “interview of

Governor Northam on August 6, 2021” (App. Section B at 4), but provides no explicit discussion 

of its contents or its bearing on the case within App. Section B. The District Court’s Denial of 

Reconsideration then erroneously states that “plaintiff has not presented evidence demonstrating 

that the Court erred in finding that this civil action was made moot” (App. Section B at 4-5). 

Rather than considering the new evidence provided by what Defendant Northam’s statements 

promised, the District Court presented a conclusory statement without analysis which provided a 

formula to dismiss this new evidence and maintain its dismissal decision without justification. 

The evidence in the statements by Defendant Northam have direct bearing on the District Court’s 

application of the standard for mootness under the Supreme Court precedent in Friends because 

these statements made it reasonable that the complained of restrictions would recur upon 

increasing hospitalizations, supra. The District Court’s erroneous contention from App. Section 

B that no evidence having bearing on the District Court’s mootness decision was provided by
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Plaintiff was clear error and was not merely harmless because if the District Court had properly 

considered the new evidence which it summarily dismissed, the District Court’s finding of 

mootness could not have survived scrutiny in light of this evidence.

68. The District Court’s Denial of Reconsideration erred in fact by either not 

considering the new evidence provided in Defendant Northam’s statements or, alternatively, by 

wrongly characterizing this evidence as “misperceived facts” (App. Section B at 5). To the 

extent that the District Court Order found that Plaintiff misperceived the facts of Defendant 

Northam’s public statements which promised to re-institute the State of Emergency based on 

rising hospitalizations, the District Court was clearly wrong because the plan language reading of 

the statements by Defendant Northam to the media on August 6, 2021, show that Defendant 

Northam did promise to re-institute a State of Emergency under these conditions, supra, 

conditions which he himself said were happening in Virginia at the time of his statements. The 

error based on this mischaracterization of the evidence by the District Court was not mere 

harmless error because the District Court prejudiced Plaintiff’s case by refusing to reconsider the 

dismissal based on wrongly characterizing the statements of Defendant Northam as misperceived 

facts and relying on United States v. Dickerson, 971F. Supp. 1023 (E.D. Va. 1997) to ignore 

Plaintiff’s evidence (App. Section B at 5).

69. Based on the foregoing, the District Court’s Orders in App. Section A (Dismissal) 

and App. Section B (Denial of Reconsideration) were based on findings that erred in fact, were 

clearly wrong and were not merely harmless error because these findings were used by the 

District Court to dismiss Plaintiff’s Complaint and to deny his reconsideration request. The 

Court should remand Plaintiff’s case to the District Court to correct these errors and to properly 

consider the mootness of Plaintiff’s case based on the track record of Defendants, the conditions

concerning the virus in Virginia at the time of the District Court’s dismissal, and the new
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evidence presented as part of Defendant Northam’s statements to the public according to the 

standard for mootness in the Supreme Court precedent from Friends.

Request for Emergency Injunction Pending Appeal

70. If the Court is not persuaded to take immediate action to enforce its standards for 

mootness in the lower courts and grant Applicant relief, Applicant is requesting that the Court 

grant an injunction on any future Emergency or Executive Orders of Defendants’ during the 

pendancy of Applicant’s appeal which re-impose restrictions related to COVID-19 that are 

similar to those complained of in Plaintiff’s Complaint. This injunction is “necessary or 

appropriate in aid of [the Court’s] jurisdiction]”11 because it will prevent any errors in the lower 

courts from ignoring this Court’s jurisdiction and dismissing the Court’s precedents from 

Diocese of Brooklyn and Friends while the propriety of the District Court’s actions in light of 

these precedents is determined on appeal. The practice of the Court requires that emergency 

injunctions only be granted when the applicant’s right to relief is “indisputably clear”.12 

Applicant believes that the right to a reasonable injunction as requested in the present application 

is indisputably clear if the Court considers the potential impact of new restrictions on Applicant 

and millions of other healthy Virginians under a new State of Emergency if Defendant Northam 

is allowed to carry out his promise due to the errors in the District Court. The refusal of the 

District Court to even consider Applicant’s arguments when Applicant requested a stay pending 

appeal similar to the injunction in this application, supra, and the Appellate Court’s subsequent 

refusal to grant a reasonable injunction make it “most critical and exigent”13 that this Court grant

an emergency injunction in order to stay the impact of the District Court’s errors and prevent the
11 Ohio Citizens for Responsible Energy, Inc. v. NRC, 479 U.S. 1312,1313 (1986).
12 Communist Party of Indiana v. Whitcomb, 409 U.S. 1235, 93 S.Ct. 16, 34 L.Ed.2d 64 (1972) 
(Rehnquist, J., in chambers).
13 Fishman v. Schaffer, 429 U.S. 1325,1326, 97 S. Ct. 14,15, 50 L.Ed.2d 56 (1976), quoting 
Williams v. Rhodes, 89 S. Ct 1., 2, 21 L.Ed.2d 69, 70 (1968).
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irreparable harm to the constitutional rights of Applicant and all Virginians if the promised new 

State of Emergency is re-instituted soon, before Applicant's appeal is decided. When protection 

of constitutional rights is called for, action by a Justice of the Court has been found to be proper 

under 28 U.S.C. 1651(a), finding that it was most critical and exigent to augment normal 

appellate procedure in order to avoid “acceptance of the conclusion that violation of the 

applicant’s constitutional rights msut go unremedied” (McCarthy v. Briscoe, 429 U.S. 1317, 

1322 (1976)). The reasons for the Court to grant an emergency injunction as requested are as

follows.

The Court can better appreciate the impact of the District Court’s errors on 

Applicant and the entire healthy population of Virginia and reason for granting emergency relief 

in the form of a reasonable injunction which stays a future State of Emergency without proper 

showing by considering this request under the criteria for a preliminary injunction. The criteria 

for granting an injunction under Winter v. Natural Res. Def. Council, Inc. 555 U.S. 7,20,129

71.

S.Ct 365,374,172 L.Ed.2d 249 (2008), hereinafter “Winter”, are; (1) whether the applicant is

likely to succeed on the merits; (2) whether the applicant will suffer irreparable harm; (3) the 

balance of equities between the interested parties; and (4) if the injunction is in the public 

interest.14 Although these'criteria are not required for granting of an emergency injunction under

28 U.S.C. §1651, it would be worthy of the Court to consider the merit of Applicant’s request 

based on this criteria as reasons why Applicant’s right to relief is indisputably clear and how the 

irreperable harm of a new State of Emergency makes the granting of an emergency injunction 

critical and exigent for the entire healthy population of Virginia.

72. Plaintiff’s arguments herein show that it is likely that Plaintiff’s appeal will either 

give grounds for reversal or remand without any future action by Defendants based on errors in

14 Winter at 20.
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law and fact, supra. Alternatively, the District Court’s finding of mootness will be vitiated 

because of future action by Defendants, leading to reversal on appeal. Either of these 

circumstances makes Plaintiff’s appeal likely to succeed on the merits under Winter’s first 

criterion. Plaintiff’s Complaint and subsequent filings have further demonstrated satisfaction of 

the first two criteria by showing that Plaintiff’s Complaint: 1) is likely to succeed on the merits 

due to Plaintiff’s Complaint not being moot (App. Section I, ffl|ll-17); and 2) due to restrictions 

on healthy persons which violate Plaintiff’s constitutional rights and cause irreparable injury 

under the First Amendment protections for religion (App. Section I, |22) and free speech (App. 

Section 1,1123), violations of Plaintiff’s right to be secure in one’s home and protected against 

unwarranted surveillance which cause irreparable injury under the Fourth or First Amendments 

(App. Section I, HH24-31), and due to the fact that Defendant Northam's orders violate Plaintiff’s 

rights and cause injury by imposing an illegal quarantine without due process under Virginia law 

and the Fourteenth Amendment (App. Section 1,111(32-34). Defendant Northam’s past 

restrictions offered healthy persons no protection through due process (App. Section I, f32) and 

failure of the Court to grant an injunction and deter Defendants from returning to such 

restrictions without due process will continue these past irreparable injuries.

73. Evidence provided with Plaintiff’s filings has shown that there is no consensus of 

science to establish a compelling interest in restricting healthy persons without symptoms 

because the overwhelming evidence and the most recent studies demonstrate that healthy persons 

do not transmit the COVID-19 virus, supra. Even if it is considered inconvenient for Defendants 

to grant constitutional rights to healthy persons during an increase of COVID-19 infections in the 

future, issuance of an injunction on restrictions against healthy persons will not injure 

Defendants or the public if the consensus of science shows that healthy asymptomatic persons do 

not spread the virus and Defendants cannot rebut this at the time of renewed restrictions. The
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requested injunction should not harm the government’s public health efforts based on the 

science. For this reason and the following, Winter’s last two criteria can be satisfied.

a) The Court should also consider the third factor from Winter for harm to the 

government in comparison to the fourth factor, where the public interest lies. Renewed 

restrictions on healthy, asymptomatic persons from Emergency or Executive Orders by 

Defendant Northam will cause irreparable injury to Plaintiff and all other healthy persons of the 

public, including similar injury to Plaintiff’s constitutional rights as what Plaintiff complained of 

under the First, Fourth and Fourteenth Amendments, supra. Scientific evidence from Plaintiff’s 

filings has shown that the consensus of science does not offer any compelling interest for 

restrictions on healthy, asymptomatic persons, supra. Without Defendants providing any 

scientific evidence to rebut Plaintiff’s scientific evidence and demonstrate a compelling interest 

for renewed restrictions on healthy, asymptomatic persons, an injunction will serve the public’s 

interest by doing away with the unnecessary injury to the constitutional rights of citizens caused 

by these restrictions which are not based on solid science.

b) Furthermore, Plaintiff’s filings have shown that reasonable injunctions on 

emergency powers of Defendant Northam are not expected to cause harm to the public based on 

standards accepted generally outside of Virginia. The evidence from the international scientific 

community provided by Plaintiff shows that restrictions on healthy, asymptomatic persons are 

not required to protect the public since the consensus of science is that they do not spread the 

virus, supra. Furthermore, Plaintiff has provided evidence of how other governors have accepted 

reasonable injunctions on their emergency powers related to COVID-19 (App. Section I, 

Attachment C). Plaintiff provided a proposed injunction based on the orders agreed to by other 

governors (App. Section F, Attachment A). If other governors and courts have found injunctions 

on Executive Orders which place conditions on future COVID-19 restrictions reasonable and
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causing no harm to the public in their states, this demonstrates that reasonable injunctions on 

emergency powers like that proposed in Plaintiff’s filings or as requested in the instant 

application should not be expected to cause harm to the public by this Court when considering 

the fourth criterion in Winter.

Plaintiff has shown that the impact on the government will be minimal if the 

Court enjoins Defendant Northam’s future Emergency or Executive Orders related to restrictions 

on healthy persons, supra. On the other hand, the interest to the public in the Court preventing 

injury to a vast number of citizens’ constitutional rights and protecting those rights in the future 

should be clear from Plaintiff’s arguments, supra. Furthermore, the injunction on future 

Emergency or Executive Orders which Plaintiff is requesting is based on Defendants providing a 

showing of a compelling interest based on scientific studies of the transmission by asymptomatic 

persons before renewed restrictions on healthy persons are allowed. If Defendants can rebut the 

evidence for the consensus of science which Plaintiff has provided concerning asymptomatic 

transmission and demonstrate a compelling interest, the injunction requested by Plaintiff will 

allow for renewed restrictions on healthy persons. The impact of the injunction requested by 

Plaintiff gives no reason to limit the ability of Defendant Northam to issue new restrictions in the 

future if the most recent science at that time shows that healthy, asymptomatic persons can 

meaningfully contribute to the transmission of the virus and, therefore, the proposed injunction 

causes no impact to the government or harm to the public if the government can make the 

showing to overcome the Plaintiff’s arguments and evidence to the contrary. For these reasons, 

the balancing of the injury to the government and the benefit to the public under the injunction 

requested by Plaintiff should make it clear that the benefits of an injunction far outweigh the 

impact to the government.

c)
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d) Hie courts have justified injunctions before when there are competing interests 

for the government and the rights of the public. In Roe v. U.S. Dep't ofDef., 947 F.3d 207 (4th 

Cir. 2020), hereinafter “Roe”, the courts found a risk of infection posedby the Roe Plaintiffs to 

other members of the Air Force to be “negligible” (Roe at 213). The Appellate Court in that 

case determined that the proper way to evaluate criteria 3 and 4 from Winter was by landing on 

the side of protecting the rights of the impacted individuals during the appeal when there was 

only a “miniscule” (Roe at 230) impact to the government (“any harm resulting from the 

retention of this small number of servicemembers is outweighed by the ‘potentially immense’ 

harm to HIV-positive servicemembers.” Roe at 230, quoting the Roe District Court). An 

injunction was affirmed by the Appellate Court based on the potentially immense hann to the 

individuals impacted by the government’s action, determining that “the balance of equities and 

the public interest favored a preliminary injunction to maintain the status quo during litigation”

(Roe at 231) and ensuring that the rights of the impacted individuals would remain in place. In 

Plaintiff’s case, the impact of a reasonable injunction to the government’s public health program 

is similarly negligible where the consensus of science shows that the transmission by 

asymptomatic persons is “very rare”, while the impact to the rights of all healthy persons 

impacted by the complained of COVID-19 restrictions will be many more times greater than that 

of the small number of impacted individuals in Roe. An injunction against renewed restrictions 

during Plaintiff’s appeal will also represent the proper balancing of the equities under Winter’s 

criteria 3 and 4 because it will maintain the status quo which protects the rights of all healthy 

persons just as was done in Roe. Without a showing by Defendants that the latest science 

demonstrates that healthy, asymptomatic persons can meaningfully contribute to the spread of 

the virus to overcome the evidence and arguments which Plaintiff has provided to the contrary, 

whatever impact an injunction would have on Defendants’ public health program is far
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outweighed by the importance of protecting universal constitutional rights to freedom of 

worship, travel, assembly, the right to equal protection under law and the due process rights of 

healthy persons.

74. For the foregoing reasons, granting an injunction which prevents Defendants from 

issuing new Emergency or Executive Orders related to COVID-19 or any related virus without 

explicit provisions for due process and without first making a showing to the Court how the 

consensus of science demonstrates that healthy persons without symptoms can meaningfully 

transmit the virus in light of the evidence which Plaintiff can show to the contrary satisfies the 

requirements under the law by balancing the interests between the public and government and 

tipping toward the greater interest in the protection of the constitutional rights of millions of 

Virginians according to the criteria from Winter.

Defendants* Arguments against an Injunction do not retract Defendant Northern's Promise
to Return to Past Restrictions nor Make it Absolutely Clear in any way that the

Complained of Restrictions will not Recur

75. Since the District Court’s denial of Plaintiff’s Request for Reconsideration, 

Defendants have opposed Plaintiff’s request for a stay, but it is noteworthy that they have not yet 

taken the opportunity in any of its opposition to modify Defendant Northam’s promise to re­

institute the restrictions on Plaintiff based on increasing hospitalizations nor rebut Plaintiff’s 

arguments that such statements by Defendant Northam make it reasonable to believe that the 

complained of restrictions will recur in the Fall. If this Court properly applies the stringent 

standard for mootness from the Supreme Court precedent in Friends, it should expect that 

Defendants’ actions or statements make it “absolutely clear” that they will not return to the 

complained of restrictions. However, Defendants opposition since the District Court’s denial of 

Plaintiff’s request for reconsideration does not include any statements or evidence which make it

33



absolutely clear that Defendants will not re-impose new restrictions on Plaintiff.

76. Plaintiff’s arguments before the District Court have provided an example of how 

governors from other States have taken action to make it absolutely clear that they will not return 

to unconstitutional restrictions during the pandemic by agreeing to reasonable settlements (see 

App. Section I, Attachment C). Plaintiff even proposed an agreement, to Defendants and the 

District Court, which is based on the reasonable actions by other governors in order to allow 

Defendants to make it absolutely clear that they will not return to the complained of restrictions 

(see App. Section F at 4-5 and App. Section F, Attachment A). Defendants’ opposition since the 

District Court’s dismissal has not shown any evidence of action by Defendants which would be 

similar to the reasonable actions to meet the standard for mootness taken by other governors, nor 

have Defendants responded to Plaintiff’s proposed settlement which would do this. Unless 

Defendants can make it absolutely clear to the Court that the complained of restrictions will not 

recur by agreeing to something like the Plaintiff’s proposed settlement agreement or taking other 

appropriate action before the Court, the Court should not affirm the District Court’s dismissal 

under the Supreme Court’s precedent in Friends, which requires that Defendants make this 

absolutely clear.

77. Failure of this Court to correct any of the errors in the lower courts of the Fourth 

Circuit which, if left in place, will serve to preclude judicial review of Defendants’ use of 

emergency powers to restrict Applicant’s constitutional rights will create a split based on the 

Fourth Circuit’s denial of judicial review to its citizens and how other Circuits have allowed 

judicial review leading to reasonable limitations on the governors in states outside the Fourth 

Circuit to protect citizens’ rights. Action by this Court which allows Applicant’s case to proceed 

in the lower court will set up the conditions where the use of emergency powers by the Governor 

of Virginia will receive judicial review as in the courts of the other Circuits and will allow die
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Defendants to take the steps which are proper to show that it is absolutely clear that the 

complained of violations of Applicant’s constitutional rights will not recur under any State of 

Emergency in the future. Alternatively, if the Court grants Applicant a stay pending appeal 

which reasonably restricts Defendants from re-imposing new restrictions on Applicant’s 

constitutional rights without first showing a compelling interest based on the consensus of 

science which overcomes the Applicant’s arguments and evidence to the contrary, the Court will 

protect this split between the Circuits from denying citizens in Virginia the protections which 

citizens in other Circuits enjoy during the ongoing pandemic until Defendants can show cause 

for treating the citizens in Virginia differendy.

78. Lastly, Defendants have argued against an injunction based on sovereign 

immunity. However, the District Court did not make any finding concerning sovereign immunity 

in this case. Applicant’s appeal and the instant application is wholly based on the errors related 

to the misapplication of this Court’s precedents on mootness. Consideration of this Court of any 

arguments concerning standing based on sovereign immunity will traverse issues which the 

District Court has not properly considered, have not been tested against Plaintiff’s arguments to 

the contraiy and do not fall within the standard of review in this case. The Court’s plenary 

review of sovereign immunity at this time will be premature and tend to injure Applicant’s due 

process rights, effectively denying him the opportunity to have his arguments against these 

claims heard in the trial court. Furthermore, Defendants’ arguments for sovereign immunity 

protections against injunctions related to Executive Orders during the ongoing pandemic have 

always been contrary to the precedent of this Court in Diocese of Brooklyn, where no sovereign 

immunity protections prohibited the Court from reviewing and acting to curb the executive 

powers of the governor in that case. Finding a sovereign immunity bar in this case would set up 

a split between how this Court’s review of emergency powers during the ongoing pandemic
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applies and would serve to create an equal protection issue between Circuits where emergency 

orders are justiciable and others where they are not. Applicant believes that the power of the 

Federal courts to review restrictions on constitutional restrictions imposed by emergency powers 

of governors during pandemics is the same throughout the nation and this Court is not prevented 

from ensuring that citizens in all Circuits receive the same protections of their constitutional 

rights as the Court found in Diocese of Brooklyn. The Defendants’ arguments for sovereign 

immunity in this case would serve to wholly immunize them from the Court’s guidance in 

Diocese of Brooklyn, which is an absurd interpretation of Diocese of Brooklyn precedent and this 

Court should not consider any such arguments.

CONCLUSION

79. Applicant has shown that the District Court has erred in law by not properly 

applying the precedent from the Supreme Court’s guidance in Diocese ofBoorklyn or Friends to 

its finding of mootness in App. Section A (Dismissal) and its Denial of Reconsideration in App. 

Section B in light of the proven track record of the Defendants, the likelihood of increasing cases 

and hospitalizations for COVID-related variants this Fall and the new evidence in Defendant 

Northam’s statements which promise to re-institute restrictions on Applicant under a new State 

of Emergency based on hospitalizations. Applicant’s arguments demonstrate how taking action 

to grant Applicant relief which corrects these errors will aid in this Court’s jurisdiction and 

ensure that the lower courts properly address the critical and exigent issues involving the 

constitutional rights of millions of citizens in the Fourth Circuit during a pandemic which is still 

ongoing. Applicant respectfully requests that the Court correct the errors in law by ensuring that 

the proper standard for mootness under the Supreme Court’s precedents is enforced in the Fourth 

Circuit. Applicant respectfully requests that the Court do not delay to provide Applicant relief by
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reversing the District Court’s decision before Applicant’s appeal is final or by remanding 

Applicant’s case to the lower courts with guidance that enforces the Court’s precedents.

80. Applicant has shown how the requested emergency injunction of Defendant 

Northam’s Emergency or Executive Orders is proper under the law according to the practice of 

the Court trader 28 U.S.C. 1651(a) and how a reasonable injunction complies with the criteria in 

Winter for such Court action. If the Court is not persuaded to take action which corrects the 

errors in the lower courts which bars Applicant’s Complaint from being heard, the Court should 

grant Applicant’s request for an injunction pending Applicant’s appeal which prevents 

Defendants from issuing new Emergency or Executive Orders related to COVID-19 or any 

related virus without explicit provisions for due process and without first making a showing to 

the Trial Court that the consensus of science demonstrates that healthy persons without 

symptoms can meaningfully transmit the virus in light of the evidence which Plaintiff can show 

to the contrary. Applicant respectfully requests that the Court grant an injunction as requested by 

the instant emergency application based on the foregoing, if no other relief is granted.

Dated:

Respectfully submitted,

By:
fames Tolle 
Pro Se
11171 Soldiers Court 
Manassas, VA 20109 
703-232-9970 
jtmail0000@yahoo.com
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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division

JAMES TOLLE, )
)

Plaintiff, )
)
) l:20-cv-363 (LMB/MSN)v.
)

GOVERNOR RALPH NORTHAM, etaL, )
)

Defendants. )

ORDER

For the reasons stated in the accompanying Memorandum Opinion, defendants’ Motion to

Dismiss [Dkt. No. 46] is GRANTED, plaintiffs Motion for Preliminary Relief [Dkt. No. 55] is

DENIED AS MOOT, and it is hereby

ORDERED that this civil action be and is DISMISSED.

To appeal this decision, plaintiff must file a written Notice of Appeal with the Clerk of the Court 

within thirty (30) days of the date this Order is entered. A Notice of Appeal is a short statement 

indicating a desire to appeal, including the date of the order plaintiff wants to appeal. Plaintiff need not 

explain the grounds for appeal until so directed by the court of appeals. Failure to file a timely Notice of 

Appeal waives plaintiffs right to appeal this decision.

The Clerk is directed to forward copies of this Order and the accompanying Memorandum

Opinion to plaintiff, prose, and counsel of record, to enter judgment in defendants’ favor pursuant to

Fed. R. Civ. P. 58, and to close this civil action.

Entered this day of July, 2021.

Alexandria, Virginia /s/
j..

•\\*V *Y
Leonie M. Brinkema
United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division

JAMES TOLLE, )
)

Plaintiff, )
)
) 1:20-cv-363 (LMB/MSN)v.
)

GOVERNOR RALPH NORTHAM, eiaL )
)

Defendants. )

MEMORANDUM OPINION

Before the Court is a Motion to Dismiss filed by defendants Governor Ralph Northam

and the Commonwealth of Virginia (“defendants”). [Dkt. No. 46]. Defendants’ motion seeks

dismissal for lack of jurisdiction under Rule 12(b)(1) and for failure to state a claim under Rule

12(bX6) of the Federal Rules of Civil Procedure. Because plaintiff James Tolle (“plaintiff’ or

“Tolle”) is proceeding pro se, defendants’ motion was accompanied by a notice consistent with 

Local Rule 7(K) and Roseboro v. Garrison. 528 F.2d 309 (4th Cir. 1975). Plaintiff has responded 

to defendants’ motion, and both sides have filed supplemental briefs. Also pending is plaintiffs

Motion for Preliminary Relief. [Dkt. No. 55].

The Court has considered all of the parties’ submissions, including plaintiffs sur-reply

[Dkt. No. 52] and the supplemental briefing filed by both parties. [Dkt. Nos. 71 and 72] and

finds that oral argument will not assist the decisional process. For the reasons stated below,

defendants’ Motion to Dismiss will be granted and plaintiffs Motion for Preliminary Relief will

be denied as moot.
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I. BACKGROUND

A. Plaintiff’s Complaint

In response to the Covid-19 pandemic, defendant Governor Ralph Northam issued

Executive Order Number Fifty-Five (“EO-55”) on March 30,2020, requiring individuals within

the Commonwealth to stay at home, except as permitted by the order, and restricting the size of 

public and private in-person gatherings, including religious services. Temporary Stay at Home 

Order Due to Novel Coronavirus (Covid-19), Executive Order 55 (March 30,2020) (“EO-55”). 

On April 1,2020, plaintiff filed this civil action against the Commonwealth of Virginia and 

Governor Ralph Northam under 42 U.S.C. §1983 alleging that EO-55 violated his rights, as well 

as the rights of all “U.S. citizens within the Commonwealth of Virginia,”1 under the First,

Fourth, and Fourteenth Amendments of the United States Constitution. [Dkt. No. 1] at f 1.

Tolle alleges that he was a resident of the Commonwealth of Virginia at all material 

times and that he “was a practicing member in lay ministry at his Church in Gainesville[,] 

Virginia until Defendant Northam’s social distancing orders caused Tolle’s Church to stop 

offering public services.” [Dkt. No. 1] at f 4-5. EO-55 required “all individuals in Virginia to 

remain in their place of residence and only allow[ed] individuals to leave their residences for the 

purpose of: obtaining essential services, seeking medical or other essential services... traveling 

to place[s] of worship, work or school....” EO-55 also imposed a distancing requirement: “[t]o 

die extent individuals use shared or outdoor spaces... they must at all times maintain social 

distancing of at least six feet from any other person....” Id. at f 21-22. EO-55 further

i As a gro se litigant, plaintiff cannot represent the interests of anyone except himself. 
Therefore, to the extent his claims reference other individuals, these claims must be dismissed 
except with regard to Tolle.

2
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prohibited “[a]ll public and private in-person gatherings of more than ten individuals” including

“parties, celebrations, religious or other social events, whether they occur indoor or outdoor.” id.

at f 23. Violation of these restrictions was punishable as a “Class 1 misdemeanor pursuant to

§44-146.17 of the Code of Virginia.” Id. at f 25. Plaintiff alleges that EO-55 was “not based on

a consensus of medical science about the modes of transmission of COVID-19,” and that there

was no scientific consensus regarding the ability of asymptomatic people to spread Covid-19,

making the restrictions unwarranted. Id. at fflj 14-18.

The complaint alleges four causes of action. First, it alleges that EO-55 violated the free

exercise clause of the First Amendment by prohibiting gatherings of ten or more people

“explicitly including ‘religious or other social events, whether they occur indoor or outdoor’” 

and by making “it a crime to exercise one’s religion in violation of [the EO’s] prohibitions.” Id. 

at 1 30. According to the complaint, EO-55 violated Tolle’s free exercise rights because “Tolle’s

Church has already stopped offering public services because of Defendant Northam’s orders.”

& at 131.

In his second cause of action, plaintiff alleges that EO-55 violated his First Amendment 

right to assemble by prohibiting gatherings of ten or more people and by requiring individuals 

who used shared or outdoor spaces to maintain social distancing of at least six feet from any 

other person. According to the complaint, EO-55 “restricted] the Constitutional rights of Tolle 

and other Virginians because his orders make it a crime for persons who express political 

opposition to Defendant Northam’s actions to gather more than 10 persons in any place 

throughout the entire Commonwealth of Virginia to publicly express their political opposition.”

& at 143.

3
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The third cause of action alleges that EO-55 violated the Fourth Amendment by

restricting the number of unrelated people homeowners could host within their private homes [id.

at 53-55], thereby “intending] to intrude into the personal property and homes of United

Suites citizens.” Id. at f 53.

Finally, the complaint alleges that EO-55 violated the Fourteenth Amendment by

“depriving Tolle and other citizens of the liberty to travel to and conduct their religion, [and]... 

the liberty to travel outside their residences and to gather and assemble as they choose on their

own property and... their right to have the liberty to do what they choose on their own property

and... the free use of their own homes.” Id. at f 63. In each count, Tolle alleges that EO-55 had

a disproportionate and/or unnecessary impact on healthy or asymptomatic people. Id. at ^fl| 32,

44,55, and 64.

Plaintiffs complaint seeks the following declaratory, injunctive, and monetary relief:

A. A declaration delimiting the proper use of emergency powers which protect 
citizens’ Constitutional rights and define the balance of protection of public health 
and safety and protection of individual rights;

B. Permanent Injunctive relief which prevents the execution of the provisions of 
Defendants’ orders under EO-55 which violate the United States Constitution;

C. An order requiring Defendants’ compliance with the Constitution of the United 
States, including requiring accommodation of the free exercise of religion in places 
of worship to the maximum extent possible;2

2 Defendant Northam already is required to comply with the United States Constitution. Before 
taking office, the Governor of Virginia is required to “take or subscribe the following oath or 
affirmation: I do solemnly swear (or affirm) that I will support the Constitution of the United 
States, and the Constitution of the Commonwealth of Virginia....” VA Const., art. II, §7.

4
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D. An order requiring the Commonwealth of Virginia’s and any other State’s3 
emergency orders related to COVID-19 to comply with the Constitution of the 
United States, including requiring accommodation of the free exercise of religion 
in places of worship to the maximum extent possible;

E. Award of compensatory, general and special damages for Plaintiff according to 
proof at trial;

F. Costs of suit, inclusive of reasonable attorneys’ fees,4 expert witness fees, and 
other litigation expenses pursuant to 42 U.S.C. § 1988;

G. Appropriate interest, costs and disbursements, and such other and further relief 
as the Court may deem proper.

[Dkt. No. 1] at 22-23.

On December 14,2020, in response to the changing nature of the Covid-19 pandemic, 

Governor Northam issued Executive Order Number Seventy-Two (2020) and Order of Public 

Health Emergency Nine, Commonsense Surge Restrictions, Certain Temporary Restrictions Due 

to Novel Coronavirus (Covid-19) (December 10, 2020) (“EO-72”). In response to that new 

order, plaintiff submitted a proposed amended complaint as an attachment to his opposition to 

defendants’ Motion to Dismiss. [Dkt. No. 49-1].5 The amended complaint updated plaintiffs 

original allegations by adding new paragraphs 26-1 to 26-9, which incorporate references to EO- 

72. Paragraphs 26-1 to 26-4 of the amended complaint quote extensively from EO-72, while 

Paragraphs 26-5 to 26-9 contain legal assertions regarding the effect of the executive order. See,

3 Plaintiff named Governor Northam and the Commonwealth of Virginia as defendants in this 
civil action. [Dkt. No. 1]. No other states are named as parties, and this Court does not have the 
power to enjoin other, non-party, states.
4 As a pm §£ litigant, plaintiff has no basis for requesting attorneys’ fees. See, e.g., Munvive v. 
Fairfax Countv Sch. Bd.. 2019 WL 2374869 (E.D. Va. 2019) (holding that plaintiff is not 
entitled to recover attorneys’ fees because pro §e parties are not entitled to such expenses).
3 Although plaintiff did not obtain permission to amend his complaint, the Court will treat the 
proposed amended complaint as if it were the operative complaint in deference to plaintiffs pro 

status.

5
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e.c.. [Dkt No. 49-1] at f 26-6 (“Defendant Northam’s orders under EO-72 which restrict the free

practice of religion and are universally applied to all persons in Virginia are not serving a

compelling government interest or are not narrowly tailored to serve any compelling government

interest”) and f 26-8 (“Defendant Northam’s orders was/is a regulation, custom or usage which

causes Tolle and every United States citizen in Virginia to be deprived of his or her right to be

secure in their persons, houses, papers, and effects and violates the Fourth Amendment of the

United States Constitution”). The proposed amended complaint amended the Prayer for Relief 

by inserting “EO-72 or any other similar Executive Order” after “EO-55” in Paragraph B of the

Prayer for Relief. [Dkt. No. 49-1] at 27.

B. Procedural History

When he filed his original complaint, plaintiff also filed a Motion for Preliminary

Injunction and Expedited Hearing [Dkt. No. 3], in which he asked the Court to grant a

“Preliminary Injunction to stay the execution of all or parts of Defendant Northam’s orders under

Executive Order 55 ... and interim injunction or temporary restraining order... requiring

Defendants to publicly stay the execution of Defendant Northam’s EO-55 and stop all

enforcement of such EO-55.” [Dkt. No. 3] at 1. Plaintiff also moved the Court for an order

directing the U.S. Marshals Service to serve the complaint. [Dkt. No. 2]. The motions were

promptly denied. Citing General Order 2020-07, which postponed all in-person proceedings in

this district due to the novel coronavirus, the Court denied plaintiffs request for an expedited

hearing, and denied plaintiffs Motion for Preliminary Injunction, finding that “the Only current

emergency is the one caused by the Coronavirus.” Finally, plaintiffs request that the U.S.

Marshals Service effect service on the defendants was denied on the ground that “[i]n these

6
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exigent and extraordinary circumstances, putting members of the United States Marshals Service 

at risk to serve this complaint would be inappropriate.” [Dkt. No. 5].

On April 13,2020, plaintiff appealed the denial of his motions. [Dkt. No. 11]. Asa 

result, all further action on plaintiffs complaint was stayed pending resolution of his appeal. 

[Dkt. No. 24]. On October 26,2020, the Fourth Circuit dismissed plaintiffs appeal, finding that

the order he appealed was “neither a final order nor an appealable interlocutory or collateral

order.” [Dkt. No. 38] (footnote omitted). After the Fourth Circuit issued its mandate, the stay 

was lifted on November 17,2020. Defendants then filed the pending Motion to Dismiss.

In response to defendants’ motion, plaintiff filed an opposition brief, to which he attached

his proposed amended complaint containing allegations regarding Executive Order 72, which by

then had replaced EO-55. [Dkt No. 49-1]. After defendants filed a reply brief, plaintiff filed a

Request to File Sur-reply [Dkt. No. 52] and noticed a hearing date to address his request to file a 

sur-reply. [Dkt. No. 53]. The Court granted plaintiffs motion to file a sur-reply without holding 

a hearing and determined that defendants’ Motion to Dismiss would be decided on the pleadings.

[Dkt. No. 54],

Plaintiff next filed the pending Motion for Preliminary Relief [Dkt. No. 55], asking the 

Court to enter a preliminary injunction “which enjoins Defendant Northam’s Executive Orders

from abridging Plaintiffs rights under the First Amendment... and Plaintiffs rights under the 

Fourth and Fourteenth Amendments,” [Dkt. No. 55] at 3, and attaching a multi-paged Proposed 

Preliminary Injunction Order describing seven broad injunctions. [Dkt. No. 55-1]. Plaintiff

again noticed a hearing. [Dkt. No. 58].

Having determined that argument would not aid the decisional process and that both

parties’ motions would be decided on the papers, an order was issued cancelling the hearing that

7
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plaintiff had noticed. [Dkt. No. 59]. Plaintiff responded by filing another Notice of Appeal with 

regard to the cancellation of the hearing on his Motion for Preliminary Relief, [Dkt. No. 60],

which resulted in this civil action again being stayed until plaintiffs appeal was resolved. The

appeal was dismissed and the mandate issued on May 19,2021. [Dkt. Nos. 65 and 69].

During the pendency of plaintiffs second appeal, defendant Governor Northam issued 

Executive Order 79,6 which terminated Executive Order 72 and thereby ended all prior Covid-19 

mitigation measures, including restrictions on in-person gatherings, effective May 28,2021.

Upon receiving the mandate from the Fourth Circuit, the defendants were ordered to 

submit an updated brief in support of their Motion to Dismiss to explain the impact of EO-79 on 

Ae pending motions and plaintiff was allowed an opportunity to respond. [Dkt. No. 70]. The 

parties have completed their supplemental briefing and the Court has again determined that oral

argument will not aid the decisional process. Accordingly, defendants’ motion is now ripe for

decision.

C. The Executive Orders

On March 30,2020, the Governor issued EO-55, the Temporary Stay at Home Order Due

to Novel Coronavirus (Covid-19) about which plaintiff originally complained. EO-55 stated that

it would remain in effect until June 10,2020. JcL at 20. In fact, the stay at home order, the

prohibition on gatherings of 10 or more, and many other provisions of EO-55 were revoked

before the order expired, when Virginia began Phase One of its reopening plan and the Governor

issued Executive Order 61 on May 8,2020, allowing religious services to take place at “50% of

6 Executive Order Seventy-Nine (2021) and Order of Public Health Emergency Ten, Ending of 
Commonsense Public Health Restrictions Due to Novel Coronavirus (Covid-19) (May 14,2021) 
("EO-79”).

8
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the lowest occupancy load on the certificate of occupancy of the room or facility in which the 

religious services are conducted”7 and creating physical distancing, signage, and sanitation 

requirements for religious services. As conditions improved and Virginia “move[d] forward into 

Phase Three,” Governor Northam issued Executive Order 67, which went into effect on July 1,

2020, and eliminated all numerical or percentage-based capacity restrictions for religious

services but maintained physical distancing, signage, and sanitation requirements for religious 

services.8 When Covid-19 case numbers began to increase again, Governor Northam issued EO-

72 on December 14,2020, which imposed a “modified stay at home order” and other restrictions

and continued the physical distancing, signage, and sanitation requirements with minor

modifications, but did not impose any new numerical or percentage-based capacity restrictions

on religious services.

As vaccinations against Covid-19 increased and infection rates declined in the

Commonwealth, EO-79 was issued on May 14,2021. £0-79 explains that “with vaccines now

widely available—over three million Virginians are fully vaccinated and safe from serious illness 

or death caused by COVID-19—it is time to begin our new normal.” EO-79 provided that “[a]ll 

individuals in the Commonwealth aged five and older should cover their mouth and nose with a

mask in accordance with the Centers for Disease Control and Prevention guidance” and, as of

7 Executive Order Number Sixty-One (2020) and Order of Public Health Emergency Three, 
Phase One Easing of Certain Temporary Restrictions Due to Novel Coronavirus (Covid-19), 
(May 8,2020) (“EO-62”).
* Executive Order Number Sixty-Seven (2020) and Order of Public Health Emergency Seven, 
Phase Three Easing of Certain Temporary Restrictions Due to Novel Coronavirus (Covid-19) 
(July 1,2020) (“EO-67”).

9



Case l:20-cv-00363-LMB-MSN Document 73 Filed 07/29/21 Page 10 of 17 PagelD# 619

May 28,2021, effectively terminated all other Covid-19 mitigations measures that had been 

imposed by prior executive orders, including physical distancing requirements.

II. Analysis

Defendants have moved to dismiss the complaint under Fed R. Civ. P. 12(b)(1) and

12(b)(6). The Court applies similar standards of review for such motions. A Rule 12(b)(1)

motion tests whether “a complaint simply fails to allege facts upon which subject matter 

jurisdiction can be based.” Adams v. Bain. 697 F.2d 1213,1219 (4th Cir. 1982). When 

determining whether a complaint will survive a motion under Rule 12(b)(1), “all facts alleged...

are assumed to be true and the plaintiff, in effect, is afforded the same procedural protection as

he would receive under a Rule 12(b)(6) consideration.” Id.

Federal Rule of Civil Procedure 12(b)(6) requires dismissal of a complaint when a 

“plaintiffs allegations fail to state a claim upon which relief can be granted.” Adams v.

NaphCare. Inc.. 244 F. Supp. 3d 546,548 (E.D. Va. 2017). As defendants properly argue, a

complaint must be more than speculative, and must “state a claim to relief that is plausible on its

face.” Bell Atl. Corn, v. Twomblv. 550 U.S. 544,555,570 (2007). “[A] plaintiffs obligation to

provide the grounds of his entitlement to relief requires more than labels and conclusions, and a 

formulaic recitation of the elements of a cause of action will not do.” Id. (internal quotation

marks and citations omitted). When considering a motion to dismiss, a court must assume that

the facts alleged in the complaint are true and resolve factual disputes in the plaintiffs favor, 

Robinson v. Am, Honda Motor Co.. 551 F.3d 218,222 (4th Cir. 2009); however, a court “is not

bound by the complaint’s legal conclusions,” conclusory allegations, or unwarranted inferences.

Id. Courts must “construe allegations in a pro se complaint liberally.” Thomas v. Salvation Army

So. Territory. 841 F.3d 632,637 (4th Cir. 2016).

10
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Without considering whether the complaint would have survived a motion to dismiss

when it was filed, the Court concludes that it lacks subject-matter jurisdiction over this civil

action because plaintiffs complaint has become moot. As the Fourth Circuit has explained:

“[T]he doctrine of mootness constitutes a part of the constitutional limits of federal 
court jurisdiction,” Simmons v. United Morte. & Loan Inv.. LLC. 634 F.3d 754, 
763 (4th Cir. 2011) (alteration in original) (internal quotation marks omitted) 
(quoting United States v. Hardv. 545 F.3d 280,283 (4th Cir. 2008)), which extends 
only to actual cases or controversies, U.S. Const, art. Ill, § 2. When a case or 
controversy ceases to exist—either due to a change in the facts or the law — “the 
litigation is moot, and the court’s subject matter jurisdiction ceases to exist 
also.” S.C. Coastal Conservation League. 789 F.3d at 482. Put differently, “a case 
is moot when the issues presented are no longer ‘live’ or the parties lack a legally 
cognizable interest in the outcome.” Powell v. McCormack. 395 U.S. 486,496,89 
S.Ct. 1944,23 L.Ed.2d 491 (1969).

■orter v. Clarke. 852 F.3d 358,363 (4th Cir. 2017).

As described above, plaintiff alleges that by enacting EO-55 (and EO-72, as reflected in 

his proposed amended complaint), defendants violated his rights under the United States 

Constitution by limiting the size of public and private in-person gatherings in general and by 

limiting the number of people permitted to gather for religious services, among other restrictions. 

The record shows that Virginia removed the numerical and percentage-based capacity 

restrictions for religious services in July 2020, when EO-67 became effective, and at no time 

since July 2020 have the defendants reimposed any numerical or percentage-based capacity 

limitations on religious services, other than requiring “proper physical distancing.” EO-72 at <f 

II(B)(l)(b)(i). Indeed, even during the rise in Covid-19 cases in December 2020, when the 

Governor issued a Modified Stay at Home Order in EO-72 and imposed limits on the size of 

other public gatherings, there were no numerical capacity limits imposed on religious services. 

Moreover, as vaccines became increasingly available and the spread of Covid-19 in Virginia

11
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slowed, defendants loosened and eventually removed all Covid-19 mitigation measures required

by previous executive orders.

In response to defendants’ assertion that this civil action is moot, plaintiff argues that the

defendants have failed to satisfy their burden under Supreme Court precedent of showing that

“the challenged conduct cannot reasonably be expected to recur.” [Dkt. No. 72] at 8, (quoting

Friends of the Earth. Inc, v. Laidlaw Env’t. Servs.. Inc.. 528 U.S. 167,189 (2000). According to

the plaintiff, “[e]ven if the Court accepts Defendants’ arguments concerning the likelihood of

new capacity restrictions on religious services, Defendants provide no reason for the Court to 

believe that the multiple other constitutional violations of Defendants’ COVID orders will not be

re-instituted in the future due to a resurgence of COVID-19 or during a pandemic caused by

another novel virus.” Id. at 5. Plaintiff relies heavily on the Supreme Court’s decision in Roman

Catholic Diocese of Brooklyn v. Cuomo. 141 S. Ct. 63 (2020) to support his argument that this

civil action is not moot.

In the Dioceses of Brooklyn case, the Supreme Court considered an application for a

temporary restraining order enjoining enforcement of the governor of New York’s Executive

Order that

impose[d] very severe restrictions on attendance at religious services in areas 
classified as “red” or “orange” zones. In red zones, no more than 10 persons [could] 
attend each religious service and in orange zones, attendance [was] capped at 25.. 
. . In a red zone, while a synagogue or church [could] not admit more than 10 
persons, businesses categorized as “essential” [could] admit as many people as they 
wishefed] And the list of “essential” businesses includefd] things such as 
acupuncture facilities, camp grounds, garages.... The disparate treatment is even 
more striking in an orange zone. While attendance at houses of worship is limited 
to 25 persons, even non-essential businesses may decide for themselves how many 
persons to admit.

12
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Id, at 66. Because the New York Executive Order was “not neutral and of general applicability,”

the Supreme Court applied the strict scrutiny standard, which requires that the restrictions be

narrowly tailored to serve a compelling state interest. Id. at 67. Stating that “[s]temming the

spread of COVID-19 is unquestionably a compelling interest,” the Supreme Court held that die

New York restrictions were not narrowly tailored because, among other reasons, the restrictions

were “far more restrictive than any COVID-related regulations that have previously come before

the Court.” Id.

By die time the case was before the Supreme Court, the State of New York had

reclassified the zones in which the plaintiffs’ houses of worship were located from orange to

yellow, which allowed the plaintiffs to hold worship services at 50% of their maximum capacity.

Id. at 68. The Supreme Court held that the reclassification of plaintiffs’ zones did not eliminate

the need for an injunction because

the applicants remain under a constant threat that the area in question will be 
reclassified as red or orange ... the Governor regularly changes the classification 
of particular areas without prior notice. If that occurs again, the reclassification 
will almost certainly bar individuals in the affected areas from attending services 
before judicial relief can be obtained.

Id. at 69 (noting that plaintiffs hold daily worship services).

Defendants argue that this civil action is easily distinguishable from Diocese of Brooklyn

and is more aligned with the Supreme Court’s decision denying an application for a preliminary 

injunction against enforcement of an executive order that was about to expire in Danville

Christian Academy. Inc, v. Beshear. 141 S. Ct. 527 (2020). In Danville Christian Academy, the

Supreme Court declined to intervene in the Governor of Kentucky’s order that K-12 schools in

that state remain closed from November 18,2020 to Januaiy 4,2021. The Supreme Court issued

13
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its opinion on December 17,2020, stating: “Under all the circumstances, especially the timing 

and die impending expiration of the Order, we deny the application without prejudice to the 

applicants or other parties seeking a new preliminary injunction if the Governor issues a school* 

closing order that applies in die new year.” Id at 528. Plaintiff attempts to distinguish Danville 

Christian Academy from this civil action by arguing that the Governor of Kentucky had made

public statements indicating “his intention to re-open schools just days before the Supreme 

Court’s review of the case,” [Dkt. No. 72] at 9, but such statements were not relied on by the 

Supreme Court in reaching its decision. This Court agrees with the defendants that this civil

action is more like Danville Christian Academy than Diocese of Brooklyn.

Unlike the restrictions at issue in Diocese of Brooklyn, which were still in place when the

Supreme Court considered the plaintiffs’ application, the Executive Orders about which Tolle 

complains have been rescinded and there is no indication that the defendants will adopt new 

restrictions. Moreover, the Supreme Court issued its decision in Roman Catholic Diocese of 

Brooklyn v. Cuomo. 141 S. Ct. 63 (2020), in November 2020, at a time when Covid-19 was

rampant in the United States and the U.S. Food and Drug Administration had not yet approved a 

vaccine for Emergency Use Authorization.9 Because the Roman Catholic Diocese of Brooklyn 

case was decided within a very different public health context than currently exists in Virginia, in 

addition to the fact that the New York order was still in effect while the Virginia order has been

rescinded, the Supreme Court’s holding that the case was not moot because “the applicants 

remain under a constant threat that the area in question will be reclassified as red or orange,” id.

9 The Pfizer-Biontech vaccine was granted Emergency Use Authorization on December 11, 
2020. https://www.fda.gov/emetgency-preparedness-and-response/coronavirus-disease-2019- 
covid-19/pfizer-biontech-covid-19-vaccine
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at 68, has no bearing on this civil action. Unlike the plaintiffs in Roman Catholic Diocese of

Brooklyn. Tolle does not remain under a threat that the defendants will reinstate the restrictions

about which he complained.

A recent opinion by the Fourth Circuit further supports defendants’ argument that 

plaintiff’s complaint is moot. In American Federation of Government Employees v. Office of 

Special Counsel. 1 F.4th 180 (4th Cir. 2021), the Fourth Circuit considered a challenge to an 

Office of Special Counsel (“OSC”) advisory opinion regarding the application of the Hatch Act

to certain conduct during the 2020 election. After the district court ruled and before the case

reached die Fourth Circuit, the Office of Special Counsel withdrew the challenged opinion

because the 2020 election had already occurred. Explaining that because the OSC guidance was

no longer in effect it “can no longer govern the appellants’ conduct or in any way chill their 

proposed speech. Such would seem to present a classic case of mootness.” M. at 187. 

Moreover, the Fourth Circuit rejected the argument that the case was not moot because the

alleged violation might be repeated, explaining that it was not reasonable to expect that the 

“same complaining party will be subjected to the same action again” because “there is no whiff 

of any of the opportunism, on the part of the defendant, that typically supports invocations of 

mootness exceptions where voluntary cessation of the challenged conduct is at issue,” noting that 

the defendant withdrew its guidance because of changed circumstances (the election had

occurred), “not with the aim of avoiding judgment in court.” Id. at 187-88.

Like the Office of Special Counsel, the defendants in this civil action ended all Covid-

related restrictions in response to changed circumstances. In announcing the end of Virginia’s 

Covid-19 mitigation measures, Governor Northam stated “Virginians have been working hard,

15
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and we are seeing the results in our strong vaccine numbers and dramatically lowered case 

counts.... That’s why we can safely move up the timeline for lifting mitigation measures in

Virginia.” Press Release dated May 14,2021, https://www.govemor.virginia.gov/newsroom/all-

releases/202 l/may/headIine-895235-en.html. Moreover, on June 21,2021, Governor Northam

announced that 70% of adults in Virginia had received at least one Covid-19 vaccine dose. See

Press Release dated June 21,2021, https://www.govemor.virginia.gov/newsroorn/all- 

releases/2021/june/headline-897920-en.html. New daily cases averaged above 5,900 in early 

January 2021, and were under 250 by June 1. Id. This dramatic change in circumstances reflects 

the significant efforts by defendants and others to prevent a resurgence of Covid-19, making the 

need to re-impose the capacity restrictions unlikely and supporting defendant’s argument that 

this civil action is moot. There is simply neither the “whiff of any opportunism”10 by Governor 

Northam to suggest that he rescinded the Covid restrictions in response to this civil action nor 

“the constant threat”11 that defendants will reimpose the complained of restrictions.

Having found that this civil action is moot, the Court therefore lacks subject matter 

jurisdiction and need not address the sovereign immunity arguments raised by the defendants; 

however, in civil actions asserting claims similar to Tolle’s, other judges in this district have 

held that the doctrine of sovereign immunity bars such claims. See Lighthouse Fellowship

Church v. Northam. 2021 WL 302446, — F. Supp. 3d — (E.D. Va. 2021) (dismissing church’s

challenge to executive orders imposing Covid-19 mitigation measures because Governor

Northam is immune from suit); Tigges v. Northam. 473 F. Supp. 3d 559 (E.D. Va 2020)

10 Am. Fed’n of Gov’t. Emp.. 1 F.4that 188.
11 Roman Catholic Diocese of Brooklyn. 141 S. Ct. at 68.
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(denying business owner’s request for preliminary injunction enjoining enforcement of Covid- 

19 related executive orders because state officers have sovereign immunity).

III, Conclusion

For the reasons stated above, defendants’ Motion to Dismiss [Dkt. No. 46] will be

GRANTED and plaintiffs Motion for Preliminary Relief [Dkt. No. 55] will be DENIED by an

order that will accompany this Memorandum Opinion.

Entered this day of July, 2021.

Alexandria, Virginia
fsf .

Leonie M. Brlnkema 
United States District Judge

-r-*'

• •
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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division

JAMES TOLLE, )
)

Plaintiff, )
)
) 1:20-cv-363 (LMB/MSN)v.
)

GOVERNOR RALPH NORTHAM, etah, )
)

Defendants. )

ORDER

Before the Court is a Motion for Reconsideration [Dkt. No. 76], in which plaintiff James

Tolle (“plaintiff” or “Tolle”) seeks to reverse the July 29,2021 Order dismissing this civil action

as moot. [Dkt. No. 74]. For the reasons explained below, plaintiffs motion will be denied.

Plaintiff, who is proceeding pro se. filed this civil action on April 1,2020, against the

Commonwealth of Virginia and Governor Ralph Northam under 42 U.S.C. §1983 alleging that

the Governor’s Executive Orders imposing restrictions designed to mitigate the spread of Covid-

19 violated his rights under the First, Fourth, and Fourteenth Amendments of the United States

Constitution by violating his free exercise of religion, infringing on his right to gather with others

to express his political views, “intruding] into the personal property and homes of United States

Citizens,” and depriving him of the “liberty to travel to and conduct [his] religion .. and the

liberty to do what [he] choose[s] on [his] own property.” [Dkt. No. 1] at 1,43, 53,63.1 After

i An amended complaint submitted by the plaintiff in response to the defendants’ motion to 
dismiss was accepted by the Court but did not alter plaintiffs original claims nor add new ones. 
[Dkt. No. 73] at n.5.
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a complicated and drawn out procedural history,2 this Court dismissed the complaint as moot 

because Governor Northam’s Executive Order 79, which was issued on May 14,2021 and 

became effective on May 28,2021, rescinded all Covid-19 related restrictions about which the

plaintiff had complained. Judgment was entered in defendants’ favor on July 29,2021.

On August 10,2021, plaintiff sent a letter to the Court asking for reconsideration of the

order which dismissed his complaint. Plaintiff also requested an extension of time in which to

file a notice of appeal should his motion be denied. [Dkt. No. 76] at 3. In consideration of

plaintiff’s pro se status, the Court accepted the letter as a motion for reconsideration, stayed

plaintiffs time for filing a notice of appeal, and ordered the defendants to respond within 14

days. [Dkt. No. 77]. Defendants filed their response [Dkt. No. 78] to which plaintiff has filed a

reply [Dkt. No. 81]. The motion is now fully briefed and, finding that argument will not aid the

decisional process, the motion will be resolved on the papers.

Plaintiff’s motion for reconsideration seeks to have the final judgment entered on July 29,

2021, vacated. Because plaintiff filed his motion within 28 days of the date upon which the 

judgment was entered, the motion will be considered as brought pursuant to Fed. R. Civ. P. 

59(e).3 Rule 59(e) permits a court to alter or amend a final judgment only under “extraordinary”

circumstances. Carter v. United States. 3:19-cv-164,2020 WL 3883253, at *2 (E.D. Va. July 9,

2020) (internal citations and quotation marks omitted). The Fourth Circuit has held that “[a]

2 The procedural history is detailed in the July 29,2021 Memorandum Opinion [Dkt. No. 73] at
6-8.
3 The Fourth Circuit has “squarely” held that a motion for reconsideration should be analyzed 
under Fed. R. Civ. P. 59(e) alone, and not under Fed. R. Civ. P. 60(b), if it was filed within the 
time period required by Rule 59(e). Robinson v. Wix Filtration Corp.. 599 F.3d 403,412 (4* 
Cir. 2010).

2
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Rule 59(e) motion is discretionary. It need not be granted unless the district court finds that there

has been an intervening change of controlling law, that new evidence has become available, or

that there is a need to correct a clear error or prevent manifest injustice.” Robinson v, Wix

Filtration Coro.. 599 F.3d 403,411 (4lh Cir. 2010); see also. Hutchinson v. Staton. 994 F.2d

1078,1081 (4th Cir. 1993). A Rule 59(e) motion “cannot appropriately be granted where the

moving party simply seeks to have the Court ‘rethink what the Court ha[s] already thought

through—rightly or wrongly.’” United States v. Dickerson. 971 F. Supp. 1023, 1024 (E.D. Va.

1997) (quoting Above the Belt. Inc, v. Mel Bohannon Roofing. Inc.. 99 F.R.D. 99,101 (E.D. Va.

1983)).

In his motion, plaintiff asserts that new facts support reversal of the judgment and argues

that the Court was mistaken in its application of the case law regarding mootness. First,

plaintiff, explains that he filed his motion “to inform the Court of events and actions by 

Defendants arising around the time and after your dismissal of [the] complaint.” [Dkt. No. 76] at

1. Plaintiff claims that “the prediction in my arguments that a resurgence of a strain of the

current virus or a new virus would likely lead to Defendant Northam considering re-institution of

similar restrictions has been proven true by the events and actions of the Defendants’ [sic] since

the time of the Order.” Id. at 2. In support of this assertion, plaintiff describes the July 27,2021

announcement by the Centers for Disease Control and Prevention (“CDC”) in which the CDC

changed its guidance regarding the use of masks in response to the Delta variant of the novel

coronavirus. He then explains that defendant Northam “was reported to have publicly stated that 

the Commonwealth reported 1,101 new COVID-19 cases on July 29*, which is up significantly

3
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from the less than 200 daily cases recorded just a month before.” [Dkt. No. 76] at 2.4 Plaintiff

then states that “Defendant Northam was quoted as stating following the CDC’s report of a

resurgence: ‘We’ll offer guidelines in the next couple of days...[Dkt. No. 76] at 2. Plaintiff

mischaracterizes Governor Northam’s statement regarding new guidelines, claiming that the

“Governor admits they are still considering more quarantine restrictions on healthy persons at

this time and are promising some imminent action which is still not defined,” id at 3; however,

according to the website referenced in footnotes 3 and 4 of plaintiffs motion, the Governor’s

statement was in the context of the CDC’s recommendation that everyone in K-12 schools be

required to wear a mask. Because any requirement concerning masking by K-12 students is

unrelated to the claims in plaintiffs complaint, the Governor’s statement does not provide “new

evidence" that would warrant reconsideration of the July 29,2021 Order.

In his reply memorandum, plaintiff points to an interview of Governor Northam on 

August 6,2021, which plaintiff argues demonstrate the likelihood that defendants will re-impose

the restrictions about which plaintiff did complain. [Dkt. No. 81] at 4. Although the Court

acknowledges that the plaintiff is genuinely concerned about the possibility that new restrictions

will be imposed, plaintiff has not presented evidence demonstrating that the Court erred in

4 The source of this statement was a tweet sent from defendant Northam’s official Twitter 
account. Governor Ralph Northam (@GovemorVA), Twitter (July 29,2021,12:46 pm), 
https://twitter.eom/GovemorVA/status/l 420787904520019976. Plaintiff fails to mention the 
tweet that started the thread, which made clear that the Governor shared the rising case numbers 
to support the following recommendation: “All Virginians should consider wearing a mask in 
public indoor settings where there is increased risk of #COVID19 transmission, as the new 
@CDCgov guidance recommends. This is not a requirement, but a recommendation.” Governor 
Ralph Northam (@GovemorVA), Twitter (July 29,2021, 12:46 pm), 
https://twitter.com/GovemorVA/status/1420787902196371460.

4
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finding that this civil action was made moot by the defendants’ revocation of the Covid-19

related restrictions about which plaintiff complained. Moreover, as of September 15,2021, the

Governor has not, in fact, reimposed the restrictions that were in place before this civil action

was dismissed.

Second, plaintiff relies on his faulty understanding of Governor Northam’s statements to 

critique the Court’s legal analysis. Plaintiff argues that the Court “misinterpreted the Supreme 

Court’s doctrine of mootness,” [Dkt. No. 76] at 2, stating that “[e]ven if this precedent was not 

clear to the Court at the time of its Order, it should be plainly clear following the actions by the 

CDC and statements by Defendant Northam.” Id. at 3. Plaintiff also asserts that “the Court’s

reliance on American Federation of Government Employees v. Office of Special Counsel, 1 F.4th 

180 (4th Cir. 2021), hereinafter “AFGE”, is even more dubious in light of the recent events than 

it was before the Order” of July 29,2021. Id. at 3. In other words, plaintiffs motion presents 

misperceived facts as the basis for inappropriately asking the Court “to rethink what the Court 

ha[s] already thought through.” Dickerson. 971 F. Supp. at 1024. This, the Court will not do. 

Accordingly, it is hereby

ORDERED that plaintiffs Motion for Reconsideration [Dkt. No. 76] be and is DENIED.

To appeal either this decision and/or the dismissal decision, plaintiff must file a written 

notice of appeal with the Clerk of court within thirty (30) days of the date of entry of this Order. 

A notice of appeal is a short statement indicating a desire to appeal, including the date of the 

order(s) plaintiff wants to appeal. Plaintiff need not explain the grounds for appeal until so 

directed by the court of appeals. Failure to file a timely notice of appeal waives plaintiffs right 

to appeal this decision.

5
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The Cleric is directed to forward copies of this Order to counsel of record and to plaintiff

James Tolle, pro se.

Entered this day of September, 2021 

Alexandria, Virginia

fsf
Leonie M. Brinkema 
United States District Judge

6
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District Court’s Order (ECF 85) 

denying Stay Pending Appeal 

dated September 29,2021
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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division

JAMES TOLLE, )
)

Plaintiff, )
)

1:20-cv-363 (LMB/MSN))v.
)

GOVERNOR RALPH NORTHAM, eLgL, )
)

Defendants. )

ORDER

Before the Court is a motion filed by pro se plaintiff James Tolle (“Tolle” or “plaintiff”)

entitled Motion for Stay of Judgment and Future Restrictions on Healthy Persons Under

Emergency Orders Related to Covid-19 (“Motion”). Plaintiff seeks two forms of relief: a stay of 

this Court’s judgment pending appeal and an injunction against the future actions by the

defendants.

Plaintiff filed this civil action challenging the defendants’ various measures designed to

mitigate the spread of Covid-19 and seeking declaratory and injunctive relief against 

enforcement of an Executive Order that was previously in effect as well as against future actions 

by the defendants. This Court granted the defendants’ motion to dismiss and entered judgment 

in favor of the defendants on July 29,2021. Plaintiff filed a motion for reconsideration on

August 10,2021, and the Court denied that motion on September 16,2021. Plaintiffs pending 

Motion repeats claims that plaintiff has made—and the Court has rejected—several times in the 

past, and the Court will not again consider these arguments. Accordingly, it is hereby

ORDERED that plaintiff’s Motion [Dkt. No. 83] be and is DENIED.
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Plaintiff is cautioned that if he does not file a Notice of Appeal within the time provided

in the September 16,2021 Order, he will lose his ability to appeal the July 29,2021 and

September 16,2021 Orders.

The Cleric is directed to forward copies of this Order to counsel of record and plaintiff,

prose.

Entered this oH day of September, 2021.

Alexandria, Virginia.

/s/
Leonie M. Brinkema 
United States District Judge

• ••

2



SECTION D

U. S. Court of Appeals for the Fourth Circuit 

Appeal No. 21-2106

Order

(Circuit Court Docket No. 12) 

denying Stay Pending Appeal 

dated October 28,2021
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FILED: October 28, 2021

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

No. 21-2106
(1:20-cv-00363-LMB-MSN)

JAMES TOLLE,

Plaintiff - Appellant,

v.

GOVERNOR RALPH NORTHAM; COMMONWEALTH OF VIRGINIA,

Defendants - Appellees.

ORDER

Upon considerations of Appellant’s motion for stay pending appeal, the court denies

the motion.

Entered at the direction of the panel: Judge Thacker, Judge Harris, and

Senior Judge Shedd.

For the Court

/s/ Patricia S. Connor. Clerk



SECTION E

Relevant Constitutional References



Amendment I
Congress shall make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom of speech, or of the press; or the right of 
the people peaceably to assemble, and to petition the government for a redress of 
grievances.

Amendment IV
The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but 
upon probable cause, supported by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized.

Amendment XIV 
Section 1.
All persons bom or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the state wherein they reside. No state 
shall make or enforce any law which shall abridge the privileges or immunities of citizens 
of the United States; nor shah any state deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws.

E-l



SECTION F

Plaintiff's Reply to Defendants’ Opposition to Motion for Reconsideration

(District Court, ECF 81) 

dated August 23, 2021
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION

JAMES TOLLE, Civil Action No. l:20-cv-00363

Plaintiff,

v.

GOVERNOR RALPH NORTHAM and the COMMONWEALTH OF VIRGINIA

Defendants.

PLAINTIFFS REPLY TO DEFENDANTS* OPPOSITION TO MOTION FOR
RECONSIDERATION

The Court dismissed Plaintiff’s Complaint in this matter by Order entered July 29, 2021 

(hereinafter, “ECF1 74”). Plaintiff filed a letter request for reconsideration of the Court’s Order 

(hereinafter, “Motion for Reconsideration”, or "ECF 76”). The Court’s Order of August 18,2021 

(ECF 77), accepted Plaintiff’s letter request as a Motion for Reconsideration and requested a 

response from Defendants. Defendants’ opposed the Motion for Reconsideration in their 

Response on August 18, 2021, hereinafter “Opposition” or "ECF 78”. This filing provides 

Plaintiff’s Reply to Defendants’ Opposition to the Motion for Reconsideration in accordance 

with Fed. R. Civ. P. 5 and Local Rule 7(F) and Plaintiff respectfully requests that the Court admit 

it to the record for consideration with the Motion for Reconsideration. Arguments and reasons 

for the Court to ignore Defendants’ opposition and to grant Plaintiff’s request for reconsideration 

and reversal of ECF 74 and its accompanying judgment are included in this Reply, incorporating 

by reference Plaintiff’s arguments from ECF 76.

1 Electronic Case File

1
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Arguments and Recent Events Call for Reversal of the Court’s Dismissal Order

1. Defendants’ opposition is flawed due to their inability to see that Plaintiff’s request for 

reconsideration leading to the Motion for Reconsideration properly falls under Fed. R. Civ. P. 59 

for a motion requesting altering or amending of the Court’s previous judgment, which was timely 

received by the Court within 28 days of said judgment. Plaintiff’s request clearly contains new 

evidence concerning Defendant Northam’s statements related to the change in Centers for 

Disease Control (CDC) guidance on the Delta variant of COVID-19 (ECF 76, p. 2) as well as 

argues for reversal of ECF 74 based on errors in law and fact in the Court’s finding of mootness 

in Plaintiff’s Complaint, such reversal serving to properly correct “clear error or prevent manifest 

injustice”, as required by Defendants (ECF 78, p.l2). The only thing missing from Plaintiff’s 

request for reconsideration was a title as “Motion for Reconsideration”, which would not be a 

material error even if Defendants raised it. Even if Defendants’ counsel does not understand 

requests under Rule 59, the Court’s Order at ECF 77 has already properly recognized Plaintiff’s 

request as a “Motion for Reconsideration” (ECF 77, p. 1) and allowed it to proceed. All of 

Defendants’ arguments against the Court’s action to consider Plaintiff’s request fall short based 

on the Court’s judgment and on the fact that Plaintiff’s request contained the elements required to 

satisfy the intent of Rule 59, including new evidence of actions by the CDC and Defendants, 

which may not have been previously considered by the Court, and arguments made in order to 

correct errors in law and fact and prevent the manifest injustice of such.

Additionally, since Plaintiff’s letter request for reconsideration, several events have come 

to pass which has bearing on Plaintiff’s Complaint and the Court’s dismissal of the Complaint 

due to mootness under ECF 74. These events include the coming to light of more evidence of

2.

2 Quoting Grenadier v. BWWL. Grp., No. 1.14CV827-LMB-TCB, 2015 WL11111068, at *1 
(E.D. Va. Feb. 19,2015) and citing Robinson v. Wix Filtration Corp., 599 F.3d 403,411 (4th Cir. 
2010).

2
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Defendant Northern's commitment to returning to at least some of the unconstitutional 

restrictions used under Defendants' previous Executive Orders, which were at the heart of 

Plaintiff’s Complaint This additional evidence adds more reason for the Court to consider 

Plaintiff’s arguments against the mootness of his Complaint and reversal of the Court’s dismissal 

under ECF 74 and Plaintiff respectfully requests die Court to consider this evidence in addition 

to what was provided previously with Plaintiff’s arguments against mootness.

3. Specifically, Governor Northam recently reiterated his confidence in and commitment to

the use of quarantine restrictions universally on all Virginians in the future by stating “masks, 

social distancing, those modifications work”3 in statements made to a public podcast on August 

6,2021. He also stated during that interview that he would need to institute another State of 

Emergency with quarantine restrictions “if our hospitals become overburdened, which we’re 

seeing in some other states”4 and that Virginia has, at the time of his comments, “individuals that 

are in the hospitals on ventilators”5. These recent statements add to the actions included in my 

arguments against mootness (ECF 76, pp. 2-3), which more and more show that Defendants are 

not willing to make it absolutely clear that they will not return to an illegal quarantine in 

violation of Virginia law and the Federal constitution under a future emergency order, 

implementing the same or similar unconstitutional restrictions, without due process, on healthy 

persons who do not spread the virus, an action which is becoming more and more likely as the 

Fall approaches and cases rise due to COVID variants. Plaintiff believes that these statements 

and Defendant Northam’s firm, public commitment to re-implementing the same restrictions 

which were complained of should give pause to the Court's finding that Defendants have met the 

stringent standard under the U. S. Supreme Court’s guidance for mootness according to Friends

3 Interview by Major Garrett on CBS’s podcast "The Takeout”, recorded 8/6/2021, see 
https://www.cbsnews.eom/video/virginia-govemor-ralph-northam-on-the-takeout-862021/#x.
4 Id.
5 Id.

3
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of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U.S. 167, hereinafter 

"Friends”. With the likelihood of higher COVID-19 incidence in the Fall and Defendant 

Northam’s stated intent to re-institute universal restrictions, even on healthy persons, if 

hospitalizations “become overburdened”, Plaintiff believes that it is not "absolutely dear that 

the allegedly wrongful behavior could not reasonably be expected to recur”6 and Defendants 

have provided no reason in its Opposition to reconsideration which shows this is absolutely dear 

enough to meet the Supreme Court standard for mootness.

4. Moreover, Plaintiff recently provided Defendants’ counsel an offer of settlement which 

includes the Proposed Settlement Order in Attachment A, which gives the Defendants an 

opportunity to provide written evidence to the Court that Defendant Norfham will not re-institute 

die complained-of restrictions on Virginians during future actions against COVID or other 

pandemics. Other more reasonable governors have entered into setdement agreements since die 

Supreme Court’s recent dedsions on over-reaching Executive Orders like Governor North am and 

Plaintiff used the order which was agreed to by Governor Newsom in California as a basis for die 

language proposed in Attachment A for setdement of Plaintiff’s Complaint Plaintiff believes 

that until Defendants consider agreeing to a written setdement similar to what is contained in 

Attachment A, it will be difficult to show that Defendants have met the Supreme Court’s 

standard for mootness and that it will not be absolutely dear that Defendant Northam will not 

return to die unconstitutional practices of die past during a future flare up of COVID or another 

public health emergency. Defendant Northam has already said that universal restrictions and 

modifications imposed on the liberties of all Virginians are effective and “those modifications 

work”7. Based on Defendant Northam’s own words, it is more likely than not that Defendant

6 Friends at 170, dting United States v. Concentrated Phosphate Export Assn., Inc., 393 U.S. 
199,203.
7 Statements during interview on “The Takeout” on 8/6/2021.

4
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Northam will use these practices again, including the limits on liberties of healthy persons 

without a compelling interest (based on the consensus of science) or due process, which are at 

die heart of Plaintiff’s Complaint about the constitutionality of universal restrictions. Without 

any agreement on something like Attachment A, the Court’s Order will be ignoring a Governor 

whose public statements have promised to re-institute the universal restrictions on Plaintiff’s 

constitutional liberties as soon as the Delta or other variant exhausts the hospital capacity. If 

Defendants reverse course and provide the Court something in writing similar to Attachment A or 

like what other reasonable governors have done, the Court would have more reason not to 

reverse its dismissal. Without this, the mounting and overwhelming evidence that Governor 

Northam intends to return to at least some of the complained-of restrictions directly contradict 

Oils Court’s principal findings which support its dismissal Order: a) that “there is no indication 

that the defendants will adopt new restrictions” (Memorandum Opinion of July 29,2021, 

hereinafter “ECF 73”, p. 14); and b) that “Tolle does not remain under a threat that the 

defendants will reinstate the restrictions about which he complained” (ECF 73, p. 15; a similar 

finding on p. 16 is also contradicted by the facts and evidence).8 If die Court does not reverse its 

dismissal or require Defendants to provide more evidence of Defendant Northam’s intentions 

through Attachment A or otherwise, Plaintiff believes that the District Court’s finding on 

mootness cannot be sustained under the stringent standard required by the Supreme Court in light 

of all of the recent evidence and actions by Defendants.

8 Defendant Northam’s recent statements also contradict the Court’s other findings in favor of 
Defendants. Hie Governor’s statements make recurrence of die restrictions on Plaintiff much 
more likely and imminent than the re-election of President Hump, which directly contradicts the 
Court’s reliance on American Federation of Government Employees v. Office of Special Counsel, 
1 F.4th 180 (4th Cir. 2021) (ECF 73, p. 15). The Court’s finding concerning Danville Christian 
Academy, Inc. v. Beshear, 141S. Ct. 527 (2020), where the Supreme Court found mootness based 
on an order “that was about to expire” (ECF 73, p. 13), is more inapposite when Defendant 
Northam is promising to re-institute the complained-of restrictions on Plaintiff to mitigate a 
COVID variant already identified by the CDC and Governor Northam as “much more 
contagious” (from Governor Norham’s Annual Revenue Speech, August 18,2021).

5
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IV. Conclusion

For the foregoing reasons, the Court should ignore Defendants’ flawed arguments against 

reconsideration of its dismissal of Plaintiff’s Complaint based on mootness and allow the Motion 

to Reconsider to proceed. The evidence provided with Plaintiff’s request for reconsideration 

shows that the Court’s Order will err in law and in fact because of recent actions by the CDC and 

Defendants. Recent action by the CDC has shown that the concern for the pandemic and threat 

from COVID variants has not been eliminated by Virginia’s vaccination efforts and the CDC has 

changed its guidance due to a belief that the threat from COVID variants is substantially higher 

despite the vaccines. Furthermore, recent statements made by Defendant Northam himself make 

it clear that he is ready to return to at least some of the complained-of restrictions from the past if 

vaccinations continue to fail to address the concern over the variants and hospitalizations should 

rise. Defendants have also failed to respond to Plaintiff’s Proposed Settlement Order which, if 

• agreed to, would make it absolutely clear that Defendant Northam has no plans to use any of the 

complained-of restrictions as pan of Viriginia’s mitigation efforts in the future.

Without any other statements or actions by Defendant Northam which contradict what his 

most recent statements and actions are promising, the Court should find that Defendants have not 

satisfied the Supreme Court standard that it is absolutely clear that Defendants will not return to 

the complained-of restrictions in the future and the Court should reverse its dismissal of 

Plaintiff’s Complaint for the reasons given above.

5.

6.

Dated: } Respectfully submitted,

#2
James Tolle, Pro Se 
11171 Soldiers Court 
Manassas, VA 20109 
703-232-9970, jtmail0000@yahoo.com

By:
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Proposed Settlement Order



UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION

JAMES TOLLE, Civil Action No. l:20-cv-00363

Plaintiff,

v.

GOVERNOR RALPH NORTHAM and the COMMONWEALTH OF VIRGINIA

Defendants.

PROPOSED ORDER FOR FINAL JUDGMENT ENTERING PERMANENT INJUNCTION.
AWARDING COSTS. AND DISMISSING ACTION

It is hereby ORDERED that Defendant, Ralph Northam, in his official capacity as 

Governor of the Commonwealth of Virginia, all Commonwealth and State officers, agents, 

employees, and all other persons in active concert or participation with him, are hereby 

permanently enjoined state-wide from issuing or enforcing regulations issued in connection with 

any COVID-19 State of Emergency or other State of Emergency related to a public health 

emergency that impose:

(1) any capacity or numerical restrictions on religious worship services and gatherings at 

places of worship, provided that if

(a) hospital admissions for individuals aged 1-17 who were admitted after 

showing worsening COVID-19 symptoms rise at least 100% statewide, or at least 200% in a 

county with at least 10 hospitalizations in the prior week, in each of two consecutive weeks; or

(b) statewide daily case rates for COVID-19 rise above 25 cases per hundred 

thousand persons, and the statewide four week total projected available adult intensive care unit 

bed capacity falls below 20% of normal plus surge capacity,

the Commonwealth may impose capacity or numerical restrictions on religious worship services 

and gatherings at places of worship that are either identical to, or at least as favorable as, the



restrictions imposed on other similar gatherings of similar risk, as identified by the Supreme 

Court in Tandon v. Newsom, 141 S. Ct. 1294 (2021), South Bay United Pentecostal Church v.

Newsom, 141 S. Ct. 716 (2021), Harvest Rock Church, Inc. v. Newsom, 141 S. Ct. 1289 (2021), 

and Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 (2020);

(2) any new public health precautions on religious worship services and gatherings at 

places of worship not in the current guidance, unless those precautions are either identical to, or 

at least as favorable as, the precautions imposed on other similar gatherings of similar risk, as 

identified by the Supreme Court in Tandon v. Newsom, 141 S. Ct. 1294 (2021), South Bay United 

Pentecostal Church v. Newsom, 141 S. Ct. 716 (2021), Harvest Rock Church, Inc. v. Newsom,

141 S. Ct. 1289 (2021), and Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 

(2020); and

(3) any restrictions or prohibitions on the practice of religious rites, including the 

distribution of communion, and the religious exercise of singing and chanting during religious 

worship services and gatherings at places of worship besides generally applicable restrictions or 

prohibitions included in the guidance for all secular business and other non-religious activities, 

including five events and performances.

(4) any restriction on person or persons not known to be infected by a contagious public 

health threat without an order of quarantine or isolation in accordance with Virginia law under 

Virginia Code 32.1-48.05, et seq., or other law which is enacted to replace Virginia Code 32.1-

48.05, et seq.

(5) any restriction on person or persons not known to be infected by a contagious public 

health threat without appropriate due process procedures which are substantially similar to an 

appeal of an order of quarantine under Virginia Code 32.1-48.010.

(6) This Order does not prohibit the State from issuing recommendations, best practices, 

precautions, or other measures, as long as such promulgations make clear to the public that they



are voluntary and not enforceable.

It is further ORDERED that Plaintiff should be and hereby are declared the prevailing 

party for purposes of 42 U.S.C. § 1983; Defendant shall pay Plaintiff a flat sum of $4,500 for 

Plaintiffs’ costs related to this case, which is an amount that all parties have agreed to as 

reasonable costs necessarily incurred in this case and to be awarded to Plaintiff without court

review.

It is further ORDERED that this action is dismissed with prejudice; and 

It is further ORDERED that this Court shall retain jurisdiction over this action for 

purposes of implementing and enforcing the final judgment.

The Clerk is directed to forward copies of this Order to counsel of record and to plaintiff

pro se.

It is so ORDERED.

Entered this day of , 2021.

Alexandria, Virginia

Leonie M. Brinkema 
United States District Judge
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RECEIVEDAPR - 1 2080 xzJ UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 
ALEXANDRIA DIVISION 70Z8 HAR 32 A 8- 0M

JAMES TOLLE,

Plaintiff,
COMPLAINT

/* tOC^3G,2>
GOVERNOR RALPH NORTHAM and the COMMONWEALTH OF VIRGINIA J

v.

Defendants.

Plaintiff James Tolle (hereinafter ‘Tolle” or “Plaintiff’), pro se for his Complaint against 

Defendants Governor Ralph Northam and tlie Commonwealth of Virginia (hereinafter 

"Defendants”, individually and/or together), alleges as follows:

NATURE OF CLAIMS

1. This is an action for damages brought pursuant to 42 U.S.C § 1983 for injury? and 

damages caused Tolle and other United States citizens due to violation of their civil rights and 

rights of American citizens guaranteed by the First, Fourth and Fourteenth Amendments of the 

United States Constitution. The claims related to the causes of action are as follows:

a) Defendant Governor Northam signed and issued Executive Order Number Fifty-Five 

(2020) which seeks to explicitly prohibit the execution of several Constitutional rights of all 

United States citizens within the Commonwealth of Virginia, an order which makes Tolle’s 

exercise of such rights a criminal offense;

b) Defendant Governor Northam’s executive order exceeds the authority under 

Virginia’s constitution and the statutes of the Constitution of Virginia, such abuse of his authority 

causing direct harm to Tolle’s exercise of his rights and freedoms under the United States 

Constitution.

1
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9. Tolle respectfully requests leave of the Court to cure any error or defect in service 

related to this complaint prior to final consideration of Plaintiff’s complaint, which is requested 

in order to serve the interests of justice and to avoid injury to Plaintiff’s due process rights.

Tolle respectfully requests leave of die Court to correct any other errors found in 

the present complaint and cure any other defects or omissions by amendment prior to final 

consideration of Plaintiff’s complaint by the Court, which is requested in order to serve the 

interests of justice and to avoid injury to Plaintiff’s due process rights.

FACTUAL ALLEGATIONS

Declaration of National Emergency due to Corona Virus

11. On or around March 13,2020, President Trump issued the Proclamation on 

Dedaring a National Emergency Concerning the Novel Coronavirus Disease (COVID-19) 

Outbreak (hereinafter, the “Declaration of National Emergency”). Upon information and belief, 

this dedaration does/did not authorize Defendants'actions which have violated Tolle’s 

Constitutional rights. Spedfically, die Declaration of National Emergency stated: ’This 

prodamation shall be implemented consistent with applicable law and subject to the availability 

of appropriations.”

12. On or around March 16,2020, die Whitehouse and Centers for Disease Control 

Issued the “President’s Coronavirus Guidelines for America 15 Days to Control the Spread” 

(hereinafter, the “President’s Guidelines). Upon information and belief, the President’s 

Guidelines are non-binding rules recommended for voluntary action by States and the American 

people. Upon information and belief, die President’s Guidelines did not/do not require any 

spedfic action by Defendant Governor Northam or any other Virginia offitial. Upon information 

and belief, the President’s Guidelines do not contain any medical recommendations which would 

apply to healthy people or people infected by die COVID-19 virus. Upon information and belief,

10.

4
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the President’s Guidelines do not make any actions by the American people a criminal offense

13. On or around March 17,2020, over 1 million people gathered together in groups 

often greater than 10 people to conduct the Democratic primary elections in Florida, Arizona and 

Illinois. Upon information and belief, the President’s Guidelines did not see a significant threat 

from COVID-19 such drat the President’s Guidelines were used to prevent these people from 

carrying out their Constitutional right to travel assemble and vote. Upon information and belief, 

Defendant Northam never made any public statement expressing concern for the citizens of these 

Other states so flagrantly exceeding the restrictions suggested by the President’s guidelines.

14. Upon information and belief, there is no consensus of medical science that shows 

dtat healthy people or people who appear healthy and do not have symptoms can communicate 

the virus to others in close contact less than six feet apart Upon information and belief, 

Defendant Northam’s orders and actions are not based on a consensus of medical science about 
the modes of transmission of COVID-19.

15. On or around February 7,2020, the Director of the National of Allergy and 

Infectious Disease, Dr. Anthony Fauci stated that die basis of his belief that a person appearing 

healthy may transmit the COVID-19 virus was from anecdotal reports from the Chinese, stating: 

MI made a call to a person who I know very well who is a highly respected scientist and publich 

health official in China, and I said, it’s important for us to get the answer...can an asymptomatic 

person transmit it? [they said] Absolutely, we’ve seen it..it’s not driving the outbreak, but it 

occurs.”

16. According to the public information at the Centers for Disease Control 

(hereinafter, “CDC"), the consensus of current medical science believes that the main mode of 

transmission of die COVID-19 virus is through contact with persons who have symptoms, which 

Is suited on the CDC’s "How Coronavirus Spreads” website as follows:

5
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“The virus is thought to spread mainly from person-to-person.
• Between people who are in close contact with one another (within about 6 feet).
* Through respiratory droplets produced when an infected person coughs or sneezes.**

17. According to the public information at the CDC, the consensus of medical science

has not shown that the transmission of COVID-19 from a healthy person or an asymptomatic

person who may have the virus is a definite mode or threat of transmission, with die “How

Coronavirus Spreads” website stating:

“People are thought to be most contagious when they are most symptomatic 
(the sickest)
Some spread might be possible before people show symptoms...but this is not 
thought to be die main way the virus spreads.”

18. On or around March 20,2020, Dr. Fauci stated “It*s still not quite clear....” when 

asked about the CDC’s science behind his belief that COVID-19 can be transmitted by 

asymptomatic individuals.

Governor's Executive Order Number Fifty-Five (2020)

19. Defendant Northam signed and issued Executive Order Number Fifty-Five 

(2020) (hereinafter, “EO-55”) on or around March 30,2020.

20. EO-55 states it “shall be effective March 30,2020...and shall remain in full force 

and in effect until June 10,2020....”

21. Upon information and belief, EO-55 requires all individuals in Virginia to remain 

in their place of residence and only allows individuals to leave their residences for the purpose 

of: obtaining essential services, seeking medical or other essential services, taking care of 

individuals or animals, court ordered travel, outdoor activity while staying at least six feet from 

any other person, traveling to place of worship, work or school, volunteering to help charitable 

services, or due to fear of health or safety or upon direction by a government representative.

22. EO-55 states: “To the extent individuals use shared or outdoor space$...they must 

at all times maintain social distancing of at least sue feet from any other person....”

6
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from any other person....** This is substantiated by facts in paragraph 22.

Defendant Northam’s order under EO-55 was/is a regulation, custom or mage 

which causes Tolle and every United States citizen in Vuginia to be deprived of his or her right 

to freely gather or assemble, even in settings where all individuals appear healthy or individuals 

are observing a safe distance of 6 feet separation, such right, privilege or immunity being 

explicitly guaranteed by the First Amendment of the United States Constitution. Furthermore, 

Defendant Northam’s order under EO-55 was/is an action under the color of statute or ordinance 

which violates Tolle’s Constitutional rights because Defendant Northam’s order makes it a crime 

under § 44-146.17 for an individual to violate his order. This is substantiated by facts in 

paragraph 23 and 25.

42.

Defendant Northam’s actions and orders under EO-55 directly and unreasonably 

restrict the Constitutional rights of Tolle and other Virginians because his orders make it a crime 

for persons who express political opposition to Defendant Northam’s actions to gather more than 

10 persons in any place throughout the entire Commonwealth of Virginia to publicly express 

their political opposition. This is supported by the facts in paragraphs 23 and 25.

Defendants’ orders under EO-55 which abridges the rights of citizens in Virginia 

to gather and come within 6 feet of each other under the United States Constitution 

disproportionately deprive healthy people of their rights and are an unreasonable restriction on 

the right of citizens to assemble because there is no consensus in medical science that persons 

not showing symptoms can endanger others or transmit the COVID-19 virus. Furthermore, 

defendant Northam’s orders under EO-55 which prohibit the gathering of more than 10 people, 

even outside, are unnecessaty since citizens can reasonably ensure that people without symptoms 

or those who are most vulnerable to the COVID-19 virus are not present in any gathering and it 

is possible for the government to find other means to protect the health and safety of citizens

43.

44.

12
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without depriving them of their Constitutional rights. Defendant Northam’s orders under EO-55 

are also an unnecessary intrusion on the rights of citizens because by prohibiting all gatherings 

inside and outside, it ignores die fact that many locations inside and outside provide the space for 

gatherings to allow a safe separation of over 6 feet between citizens and thereby abide by the 

President’s Guidelines. This is substandated by facte in paragraphs 12,13,14,15,16,17, and

18.

45. Defendant Northam’s orders under EO-55 are arbitrary and unprecedented 

because they ignore the fact that the President’s guidelines did not restrict people’s right to travel 

and assemble during the Democratic primaries in three states after the President’s Guidelines 

were released and Defendant Northam’s support of allowing persons to exercise their right to 

travel and assemble for his Democratic party events while restricting the right of healthy 

Virginians to travel and assemble for rights guaranteed under the United States Constitution 

which are just as sacred as Democratic party primary voting is to our nation is hypocritical, 

arbitrary and shows how unnecessary Defendant Northam’s orders under EO-55 are, based on 

actions by Defendant Northam which favor his political party while restricting the political 

activities of his opponents. Furthermore, Defendant Northam’s orders under EO-55 are arbitrary 

and subjectively punish a vast number of citizens because Defendant Northam’s orders impose 

moral values on the subjects of his order based on Defendant Northam subjective moral 

judgment, such as making exceptions for some activities on public beaches while prohibiting 

others; such as making a moral evaluation that religious gatherings are not as essential as voting 

in primaries. This is supported by the facte in paragraph 13,14,23,24,25and 26.

Claim related to Second Cause of Action

46. For these reasons, Defendant Northam’s actions and the Commonwealth’s 

actions which issued Defendant Northam’s EO-55 orders were actions under color of

13
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION
CtERK, U S. DISTRICT COURT 

ALEXANDRIA. VIRGINIA

JAMES TOLLE, Civil Action No. l:20-cv-00363

Plaintiff,

v.

GOVERNOR RALPH NORTHAM and the COMMONWEALTH OF VIRGINIA

Defendants.

?,S RESPONSE BRIEF. OPPOSITION AND ARGUMENTS AGAINST
DEFENDANTS * MOTION TO DISMISS

This filing provides Plaintiff’s Response Brief and Opposition to Defendants’ Motion to 

Dismiss (hereinafter, “MID”) and Defendants’ Memorandum of Law in Support of Defendants’ 

Motion to Dismiss (hereinafter, “MEMO”). Arguments and reasons for the Court to deny 

Defendants’ MTD are included in this Response Brief and Opposition. Plaintiff opposes 

Defendants’ MTD and respectfully requests that it be denied based on this brief.

Defendants advance preposterous arguments that the constitutional violations under 

Executive Order (EO) 55 are “moot as the restriction is no longer in effect” and “Plaintiff’s claim 

fails as a matter of law because he cannot show any likelihood that the alleged harm will recur.” 

(MTD, p. 14) Defendants argue that “the text of...[EO 55] shows that it expired in its entirety no 

later than June 10” and the law requires a “showing of any real or immediate threat” (MEMO, p. 

15). All of these arguments are proven to be fallacious by Defendant Northam’s own actions, 

who issued a new Executive Order two days after filing its MTD which re-instituted the harshest 

restrictions on citizens since March. Indeed, the “hypothetical” (MEMO, p. 16) threat which die 

Defendants opine about became a real and present danger to Plaintiff and the citizens of Virginia 

two days after Defendants filed their MTD.

PL/nciiia;

1
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2. Even if Defendant Northam’s latest Order is amended or revoked such that any or 

all of the presently ongoing violations of Plaintiff's Constitutional rights become moot, 

Defendant Northam will not be prevented from re-invoking similar orders in the future without 

further action by the Court. It is noteworthy that Defendant Northam issued a new Executive 

Order with harsher restrictions within hours of Defendants’ filing a MTD which included the 

statement: “[Plaintiff]...cannot show any ‘real or immediate threat that [he] will be wronged 

again’”3 Defendant Northam was planning to re-introduce much more severe restrictions on the 

Constitutional rights of Plaintiff and other citizens at the same time that he argued to this Court 

that the re-imposition of harsh restrictions by Defendant Northam was only a “hypothetical 

possibility” and not a “cognizable danger” to Plaintiff. (MEMO, p. 16) It is not likely that the 

delay of Defendant Northam’s orders until two days after Defendants’ filing in this Court was 

completely coincidental. With this track record, the Court should not rely on Defendants’ 

arguments that Plaintiff is not under threat of a cognizable danger. For these reasons, Plaintiff’s 

Complaint which seeks a permanent injunction against Defendant Northam in order to prevent 

current or similar future Executive Orders of the Governor causing ongoing injury to Plaintiff’s 

Constitutional rights is still not moot and Plaintiff seeks such action by the Court.

3. Furthermore, the availability of a vaccine or vaccines for use against the COVID- 

19 virus does not make Plaintiff’s case moot Even if a vaccine is being made available to the 

public when Plaintiff’s case comes before the Court, it is likely that not all citizens will be 

vaccinated sufficiently to cause Defendant Northam to revoke his restrictions on the 

constitutional rights of Plaintiff and other citizens. Even if Defendant Northam revokes all or 

most of his restrictions because of availability of a vaccine, Defendant Northam will not be

B.l.b while exempting violators at Institutions of Higher Learning in section B.2. (Exhibit G, 
p.14)

3 MEMO, p. 10, quoting City of Los Angeles v. Lyons, 461 U.S. 95, 111 (1983).

6
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Recent Evidence that the Consensus of Science does not Support Quarantine of the Healthy

Defendants’ restrictions on Plaintiff’s Constitutional rights are still not supported by the 

consensus of medical science. Although it is true that more people have tragically died from 

COVID-19 since Plaintiff’s original filing, the Court’s review of recent medical developments 

would not find a consensus of science different than that noted in Plaintiff’s Complaint

According to the CDC, “the main mode of transmission of the COVID-19 virus is 

through contact with persons who have symptoms...as follows:...‘Through respiratory droplets 

produced when an infected person coughs or sneezes’”. (COMPLAINT, % 16, quoting the CDC’s 

website) Furthermore, “the consensus of medical science has not shown that the transmission of 

COVID-19 from a healthy person or an asymptomatic person who may have the virus is a 

definite mode or threat of transmission.” (COMPLAINT, f 17) These facts have not changed 

and Defendants have not provided any argument to rebut them. Restrictions and lockdowns on 

the healthy are not warranted by this mode of transmission because healthy persons do not 

produce infectious respiratory droplets. Whether this mode of transmisison applies to infected 

persons without symptoms (either asymptomatic or presymptomatic) has not been conclusively 

demonstrated by the data or the studies relied upon.

On June 8, 2020, the World Health Organization’s leading epidemiologist reported at a 

press briefing that transmission of COVID-19 by asymptomatic persons is “very rare” based on 

the data to date. Subsequent comments by Dr. Van Kerkhove underscored that there is no 

consensus of science concerning asymptomatic transmission, stating that there is no clear answer 

on whether COVID-19 is spread by asymptomatic persons.1 Furthermore, as noted in the study 

referenced by the American Medical Association: “The most accurate and robust quantification 

of the relative frequency of routes of transmission [including asymptomatic and presymptomatic 

transmission] would be a well-designed prospective cohort study with detailed journal and 

1 See Time article at https://www.time.com/5850256/who-asymptomatic-spread/

https://www.time.com/5850256/who-asymptomatic-spread/


phylogenetic investigations.”2 No such study which would scientifically demonstrate 

asymptomatic or presymptomatic transmission has been accomplished to date. As noted in 

Ferretti’s study, the studies relied upon during the current global emergency requires the use of 

studies “using imperfect data”.3 All epidemeological studies to date are limited by error from the 

. "imperfect data” which is inherent in non-clinical studies. It is noteworthy that in its brief 

referencing the latest medical science, the AMA4 references the epidemiological study Xi He et 

a/., Temporal dynamics in viral shedding and transmissibility ofCOVID-19, 26 Nature Medicine 

672 (2020), but Xi He’s study documents the typical limitations of these non-clinical studies,

stating:

“...symptom onset relies on patient recall after confirmation of COVID-19. The potential 
recall bias would probably have tended toward the direction of under-ascertainment, that 
is, delay in recognizing first syptoms.. ..However, the incubation period would have been 
overestimated and thus the proportion of presymptomatic transmission artifactually 
inflated.” [Xi He, p. 674]

The negative serial interval used to estimate presymptomatic infections in He’s study is directly 

affected by any of this error in the estimated incubation period.

Even though the large number of deaths reported to date due to COVID-19 in the United 

States is dramatic, the COVID-19 pandemic is still not as horrific as the 1918 pandemic which is 

estimated by the CDC to have killed 50 Million worldwide, including 675,000 Americans.5 But 

even the data used to determine the scope of the COVID-19 is not supported by solid science. 

First, no one has adequately explained how the data reported for the United States is radically

2 Ferretti, L., et al. "Quantifying SARS-CoV-2 transmission suggests epidemic control with 
digital contact tracing”, Science, May 8, 2020, 368:6491, p. 2., referenced in Brief of the 
American Medical Association and the Medical Society of the State of New York as AMICI
CURIAE in Support of Respondent, Diocese of Brooklyn v. Governor Cumo, 592 U. S.____
(2020), fn 5.

3 Ferretti, L., p. 2.
4 Brief of the American Medical Association and the Medical Society of the State of New York 

as AMICI CURIAE in Support of Respondent, Diocese of Brooklyn v. Governor Cumo, 592 
U. S. (2020), fn 5.

5 See https://www.cdc.gov/flu/pandemic-resources/1918-pandemic-hlnl.html

https://www.cdc.gov/flu/pandemic-resources/1918-pandemic-hlnl.html


higher than all other countries.6 However, one possible reason is that in the United States, the 

methods for reporting deaths have been changed under Centers for Disease Control guidelines to 

report cause of death as COVID-19 without a definitive diagnosis and when a COVID-19 cause 

is only “suspected” or “presumed”.7 According to the New York Times, hospitals were reporting 

40 to 60 percent less admissions for heart attacks during one month of the COVID-19 pandemic.8 

According to Michigan state mortality statistics (Exhibit I), deaths attributed to non-CGVID 

causes including heart attacks, influenza and COPD were reported from May 2020 through 

October 2020, with an average of 198 deaths per month less than the 2019 average for these 

diseases. During the same time since May, Michigan reported an average of 399 deaths per 

month. Unless the Court believes that heart attacks and other diseases have magically 

disappeared in our time, it should be clear that the way statistics are being reported for COVID- 

19 is having an impact on the health data and death statistics reported for other diseases. Based 

on this, Plaintiff believes that the current official statistics being quoted in the media are 

probably innacurate and likely inflated due to including conditions which are not confirmed to be 

actually due to COVID-19 as the primary cause of death.

Based on the foregoing reasons, the available data and medical studies do not show a 

clear consensus of science which can justify the extreme actions of Defendants against all 

healthy persons in Virginia. Furthermore, Defendants’ own actions which allowed healthy 

persons without symptoms (that is, asymptomatic) to work by the thousands at essential 

businesses even during the height of the pandemic clearly show that even Defendants do not

6 As of June 16, 2020, Johns Hopkins University reports deaths for the United States 119,719, 
while deaths reported for other large countries are significantly lower, even when accounting 
for population differences: German (8,466 deaths), Canada (7,992 deaths), Japan (837 
deaths), South Korea (260 deaths). Note: Numbers for all have been updated since, but U. S. 
is still substantially higher.

7 See “Guidance for Certifying Deaths Due to Coronavirus Disease 2019 (COVID-19)”, Vital 
Statistics Reporting Guidance, Report No. 3, National Center for Health Statistics, April 2020

8 “Where Have All the Heart Attacks Gone?”, Harian Krumholtz, April 6, 2020, New York 
Times (Updated May 14, 2020)



really believe that there is medical consensus showing that people without symptoms who are 

working at essential businesses are an immediate threat to public health.
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 
ALEXANDRIA DIVISION
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Civil Action No. l:20-cv-00363JAMES TOLLE,

Plaintiff,

v.

GOVERNOR RALPH NORTHAM and the COMMONWEALTH OF VIRGINIA

Defendants.

PLAINTIFF'S RESPONSE. OPPOSITION AND ARGUMENTS AGAINST DEFENDANTS'
RENEWED MOTION TO DISMISS

This filing provides Plaintiff's Response Brief and Opposition to Defendants' Renewed 

Motion to Dismiss1 (hereinafter, “ECF2 71” or “renewed MTD”) in accordance with the Court's 

Order of June 2, 2021 (ECF 70). Arguments and reasons for the Court to deny Defendants' 

renewed MTD are included in this Response and Opposition, incorporating by reference 

Plaintiff’s arguments from ECF 49 and ECF 52. Plaintiff opposes a dismissal and requests that it 

not be granted due to the errors in Defendants’ latest arguments, which are explained below.

Part I-A. Background Showing How Defendants'Actions Confirm Violations of the
Constitution

Defendants' own actions have shown that Defendant Northam's past orders have 

included unconstitutional restrictions which infringed the constitutional rights of all Virginians, 

including Plaintiff. It is noteworthy that after Plaintiff claimed that Defendant Northam's 

restrictions on religious practices were unconstitutional. Defendant Nortbam eliminated the size 

restrictions on religious services as part of Executive Order Sixth Amended Number Sixty-Seven

1.

1 Supplemental Memorandum of Law in Support of Defendants' Motion to Dismiss dated June 
16, 2021 (Electronic Case File 71)
2 Electronic Case File

1
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that asymptomatic transmission is rare and recent epidemiological studies documenting that, 

according to statement by the American Medical Assocaition, there had been no adequate "study 

which would scientifically demonstrate asymptomatic or presymptomatic transmission... 

accomplished to date” (ECF 49, Exhibit F). Furthermore, Defendants’ arguments that there was 

some compelling interest from the consensus of science which supported the suspension of First 

Amendment and due process rights of healthy persons is rebutted by even the most recent reports 

since the last briefing of the Court. A study by Shiyi Cao, et al., in Nature Communications 

(Fall, 2020) found that there were "no positive tests" out of 1,174 "close contacts" of 300 

asymptomatic cases (Attachment A, p. 1). A study by Zachary Madewell, et al., in JAMA 

Network Open (December, 2020) reported “The lack of substantial transmission from observed 

asymptomatic index cases is notable” (Attachment B, p. 10) with the transmission rate from 

asymptomatic or presymptomatic persons reported as more than 18 times lower than that from 

symptomatic persons (Attachment B, p. 5). More recently, the New York Times reported on May 

11,2021, that the share of "transmission that has occurred outdoors...may be below 0.1 percent” 

and that "{t]here is not a single documented Covid infection anywhere in the world from casual 

outdoor interactions, such as walking past someone on a street or eating at a nearby table.”3

Part I-C. Defendants’ Actions have shown that it is Likely that they will Violate the
Constitution in the Future

Defendants argue that there is no evidence that they will violate the Constitution again in 

the future, but they limit this argument solely to violations of the size limit restrictions on 

Churches ("But Plaintiff has offered no reason to believe that churches will be again be subject 

to the temporary gathering restriction”, ECF 71, p. 4; “Plaintiff cannot show any ‘reasonable 

expectation’ that the temporary gathering restriction will apply to in-person religious services at

6.

3 See https://www.nytimes.com/2021/05/ll/briefing/outdoor-covid-transmission-cdc- 
number.html, downloaded May 13,2021.

4
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Defendant Northam has taken no such action and Defendants’ renewed MTD indicates that they 

are unwilling to do so. With die Defendants’ past actions showing disregard of the constitutional 

rights of every citizen, no evidence provided with Defendants’ arguments to actually demonstrate 

that they will not violate Plaintiff’s rights again, and no indication that Defendant Northam is 

willing to take die steps taken by other governors to codify their intentions, die Court should find 

it likely that Defendants will violate Plaintiff’s constitutional rights in the same manner again 

during another health emergency.

Part I-D. Plaintiff's Complaint is not Moot

11. Defendant Northam issued Executive Order Seventy-Nine (hereinafter, “EO-79”) to 

replace all previous COVID restrictions, effective May 28,2021. Although Defendants’renewed 

MID argues that this moots Plaintiff’s Complaint (ECF 71, pp. 5-6), Plaintiff’s Complaint is not 

moot as noted in Diocese of Brooklyn for similar emergency orders (“It is dear that this matter is 

not moot. See Federal Election Comm’n v. Wisconsin Right to Life, Inc., 551U. S. 449,462 

(2007); Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U. S. 167, 

189 (2000)”, Diocese of Brooklyn, per curiam, at 6).

12. The Supreme Court’s citation to Friends of the Earth, Inc. v. Laidlaw Environmental 

Services (TOC), Inc., 528 U. S. 167, hereinafter “Friends", is particularly apt for Plaintiff’s case. 

In Friends, the Supreme Court stated;

“A defendant's voluntary cessation of a challenged practice ordinarily does not deprive a 
federal court of its power to determine the legality of the practice. City of Mesquite v. 
Aladdin's Castle, Inc., 455 U.S. 283,289. If it did, courts would be compelled to leave 
die defendant free to return to its old ways. Thus, the standard for determining whether a 
case has been mooted by the defendant's voluntary conduct is stringent; A case might 
become moot if subsequent events make it absolutely dear that the allegedly wrongful 
behavior could not reasonably be expected to recur. United States v. Concentrated 
Phosphate Export Assn., Inc., 393 U.S. 199,203. The heavy burden of persuading the 
court that die challenged conduct cannot reasonably be expected to recur lies with the 
party asserting mootness. Ibid.” Friends at 169-70.

8
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Defendants’ own actions show future injuiy is likely and, with the possible exception of capacity 

restrictions on Churches, Defendants have failed to provide a showing that it is “absolutely 

dear” (Id) that injuries to other constitutional rights will not recur, supra.

13. Defendants attempt to differentiate Plaintiff’s Complaint against COVID restrictions 

from what was reviewed in Diocese of Brooklyn, stating: “These circumstances are a far cry from 

die earlier COVID cases where the Supreme Court rejected mootness arguments” (ECF 71, p. 6). 

But their argument that the fact that a COVID order is to expire as in Danville Christian Acad, 

Inc. v. Beshear, 141S. Ct 527-28 (2020) (hereinafter, “Danville”) overturns the precedent from 

Diocese of Brooklyn is weak. Defendants summarily dismiss the entire precedent in Diocese of 

Brooklyn based on the comment in Danville that the Supreme Court had “no indication that it 

will be renewed” (ECF 71, p. 6). However, this is an error in law because the Supreme Court's 

dedsion in Danville came after the public statements by Governor Beshear clearly indicating that 

the Kentucky schools would reopen in January, which is what the Plaintiffs in Danville were 

seeking. The experience in Danville is that the Supreme Court had concrete indication from 

those Defendants that made it “absolutely dear” they would not re-institute an order in die 

future, with Governor Beshear stating his intention to re-open the schools just days before the 

Supreme Court’s review of the case5. Defendant Northam has made no similar statement which 

would provide an indication that restrictions like those under COVID-19 will not be re-instituted 

at some time in the future.6 In fact, the history shows the contrary, with the past actions of

5 Governor Beshear’s public statements committed to re-opening schools in Kentucky in 
January, 2021, reported by WDRB on December 14,2020 (see
https://www.wdrb.com/in-depth/aggressive-steps-needed-to-reopen-schools-in-counties-hit-
hardest-by-covid-19-gov-beshear/artide_25a8e4ec-3e49-lleb-afd6-e7771615e03e.html),
6 The Court should not rely on statements in Defendants’ briefs indicating that Defendant 
Northam plans no restrictions on civil liberties or emergency orders in the future. Defendants’ 
counsel has made arguments to this Court before indicating harsher restrictions were unlikely in 
the future while at the same time, Defendant Northam was planning to impose even harsher 
restrictions (“Defendant Northam issued a new Executive Order with harsher restrictions within 
hours of Defendants’ filing a MTD which induded the statement: ‘[Plaintiff]...cannot show any

9
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Defendants showing that there is no reason for the Court to believe that Defendants will not 

resort to the same type of universal, unconstitutional restrictions during the next health 

emergency, supra. Is there any reasonable person who believes Defendant Nonham will not use 

the same mitigation measures which they themselves still praise as public health restrictions that 

“have kept many Virginians safe during the last year” (Executive Order Number Seventy-Nine of 

May 14,2021)? For these reasons, Defendants’ arguments against the precedent in Diocese of 

Brooklyn based on Danville should not be given weight.7

14. Defendants’ own actions have demonstrated that they believed that some of Defendant 

Northam’s restrictions from past orders were unconstitutional, supra. Even if the Court is not 

persuaded by Plaintiff's constitutional arguments, the evidence from Defendants own actions 

give the Court reason to believe that Defendants have a track record of instituting 

unconstitutional quarantines and pandemic restrictions. Furthermore, with the possible exception 

of capacity limits on Church services, Defendants’ actions during the pandemic have shown that 

it is likely that they will impose similar unconstitutional restrictions during the next health 

emergency, supra. Based on this, there is no reason for the Court to believe that Defendants will 

not respond to the next variant of the COVID-19 virus or the next novel infectious disease in the 

same unconstitutional manner. Furthermore, with the possible exception of Church capacity 

restrictions, Defendants have presented no arguments to convince this Court why it won’t “return 

to its old ways” concerning their violations of Plaintiff’s rights under the First, Fourth and 

Fourteenth Amendments and have completely failed to satisfy the “heavy burden of persuading 

the court that the challenged conduct cannot reasonably be expected to recur” as required of die 

party asserting mootness according to Friends at 169-170.

real or immediate threat that [he] will be wronged again'”, ECF 49,12, inner quotes removed).
7 Incumaa v. Ozmint, 507 F.3d 281 (4th Cir. 2007) is also inapposite here because the continuing 
controversy of Incumaa’s constitutional issues were resolved when the “Supreme Court decided 
Banks” (Incumaa at 285) prior to finding mootness. Tolle’s constitutional issues are unresolved.

10
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15. Plaintiff’s Complaint against Defendant Northam’s unprecedented restrictions on all 

healthy persons during a quarantine or under emergency orders is also not moot because such 

matters are of substantial public interest It is inarguable that a Governor’s extension of limited 

emergency powers over the entire population of a State for more than a year is not a matter of 

substantial public interest The Fourth Circuit has found that for a suit where there is substantial 

public interest, “[t]he general rule that denies judicial review when the principal cause of action 

becomes moot, therefore, does not apply”, Harris v. Bailey, 675 F.2d 614,616 (4th Cir. 1982), 

when a government action is “capable of repetition, yet evading review.” Id., quoting Southern 

Pacific Terminal Co. v. ICC, 219 U.S. 498, 515,31 S.Ct. 279,283, 55 L.Ed. 310 (1911)®.

Plaintiff believes that die likelihood of a COVID resurgence or other health emergency and 

Defendants’ past actions make it likely and probable that Defendants will resort to similar 

restrictions in the future, supra9, making it clear that Defendant Northam’s Executive Orders are 

“capable of repetition” in the future. Also, future action by Defendants like this are likely to be 

difficult for the Courts to review, if the past year of litigation has been any indicator. Action by 

die Court which does not moot Plaintiff’s Complaint is warranted because of the substantial 

public interest in restraining an Executive from unconstitutional action which may be difficult for 

the Courts to review if they are imposed again in a similar manner.

16. Recent actions in other courts should also inform the Court’s consideration of mootness

in Plaintiff’s case. Other Court decisions have found similar Executive Orders to those of

Defendant Northam’s unconstitutional since Diocese of Brooklyn10. None of these were found to

8 So. Pac. Terminal Co. v. Int. Comm. Comm, 219 U.S. 498,498 (1911) states: "The case is not 
moot where interests of a public character are asserted by the Government under conditions that 
may be immediately repeated, merely because die particular order involved has expired. United 
States v. Trans-Missouri Freight Assn., 166 U.S. 290,308."
9 The “probability” satisfying “Brooks” and "Fleet Feet” (ECF 71, p. 6) that Defendants will 
reenact similar, unconstitutional restrictions in die next emergency is based on die reasonable 
expectation that it is more likely they will use the same mitigation measures as before, supra.
10 See High Plains Harvest Church, et al.,v. Polis, et al 592 U.S.__ (2020); Harvest Rock
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be moot under die guidance of the Supreme Court, even during lessening of COVID restrictions. 

It is noteworthy that some of these cases have already led to preliminary and permanent 

injunctions since the Diocese of Brooklyn guidance. In the D. C. District, a preliminary 

injunction was granted to the Roman Catholic Diocese of Washington under strict scrutiny after 

citing die Diocese of Brooklyn precedent (Roman Catholic Archbishop v. Bowser, Case No. 20- 

cv-03625 (TNM), 13 (D.D.C. Mar. 25,2021); Footnote 5 discusses the precedential value found 

in Diocese of Brooklyn). The Governor of California has recently agreed to a permanent 

injunction which prevents further violations of the U. S. Constitution under Executive Orders, 

supra. Even if the Court finds that Defendant Northam’s most recent Executive Order has cured 

all constitutional violations in Plaintiffs Complaint, Defendants have failed to take action similar 

to other Governors who provide concrete evidence which makes it “absolutely clear” (Friends at 

170) that they will not violate the U. S. Constitution in the future. Without any agreement like 

Attachment C in place with Governor Northam and without further Court action which places 

reasonable limits on his executive emergency powers through injunction (as seen in the other 

courts), the excesses in die Defendant Northam’s use of emergency powers may readily occur 

again later when Defendants believe that the courts are not watching. The Diocese of Brooklyn 

opinion applied the Friends precedent of no mootness after a Defendant comes into compliance 

with Federal regulations, which it found very similar to the pandemic-related Executive Orders 

that were changing over time and the Supreme Court clearly stated that mootness does not apply 

in these cases, supra. For these reasons, the Court should find that it is plausible that Plaintiff’s 

request for injunctive relief will be granted in light of Diocese of Brooklyn and it is an error to 

moot Plaintiff’s Complaint without any evidence to the contrary.

Church, Inc., et al. v. Newsom, No. 20A94,592 U.S.__ (Dec. 3,2020); South Bay United
Pentecostal Church v. Newsom, No. 20A136,592 U.S.__ (Feb. 5,2021); Harvest Rock
Church, et al. v. Newsom, No. 20A137,592 U.S.__ (Feb. 5,2021).

12
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17. It would be an error in law for the Court to find Plaintiff’s Complaint moot because of the 

guidance from the Supreme Court in Diocese of Brooklyn, because of die Constitutional 

violations in Defendants’ past orders as shown by the higher Court’s decisions and the 

Defendants’ own actions, and because of rulings since Diocese of Brooklyn, including at least 

one Governor agreeing to a permanent injunction against orders similar to Defendant Northam’s 

past orders. If the Court finds mootness in Plaintiff’s case, Plaintiff is confident that a finding of 

mootness can be reversed on appeal based on these reasons and because of the serious and 

obvious split it will create between die Fourth Circuit and the other Circuit Courts which have 

not found mootness.

Part II. Defendants’ Equitable Relief Arguments Fail 

18. If the Court does not find mootness in Plaintiff’s Complaint, it should not accept 

Defendants’ flawed arguments on equitable relief. Defendants wrongly state “the Complaint 

challenges only Executive Order 55; specifically, the ‘temporary gathering restriction,’ (Compl. U 

30) and ‘social distancing orders’ (Compl. H 5), and requests an injunction blocking their 

enforcement.” (ECF 71, p. 3) This is false and misleading since Plaintiff’s Complaint claimed 

multiple constitutional violations under Defendant Northam's orders including violations of the 

First, Fourth and Fourteenth Amendment, infra. Defendants also argue “Plaintiff has never 

amended the Complaint to explain how more recent policies have interfered with the free 

exercise of religion or caused any kind of constitutional injury” (ECF 71, p. 3). This again 

misleads die Court since Plaintiff’s last opposition (ECF 49) contains an Amended Complaint 

which amends the requested relief for subsequent orders and alleges detailed injuries including:

a) Violations of the free exercise of religion under die First Amendment including 

"orders under EO-72 [Executive Order Number Seventy-Two (2020)] which restrict the free 

practice of religion...including infringing on how religious services are practiced, preventing

13
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Amendment claims. In fact, Plaintiff’s Complaint and arguments show the irreparable injury 

under the First, Fourth and Fourteenth Amendment. This is explained in the following and should 

convince the Court that Plaintiff has made the “showing of irreparable injury” required by Lyons, 

at 111 for “[t]he equitable remedy [of an injunction]”, Id.

21. Plaintiff’s past arguments have also shown how Plaintiff’s Complaint survives any 

challenge under Rule 12(bX6) by alleging sufficient facts to show it is plausible that Defendant 

Northam’s orders have violated Plaintiff’s rights under the First Amendment (ECF 49,Mi 28-38), 

under the Fourth Amendment (ECF 49, Ml 39-41,44)“, and under die Fourteenth Amendment 

(ECF 49, HD 42-44). The irreparable injury required for equitable relief should be satisfied by 

Plaintiff’s Complaint or Amended Complaint if reviewed under Rule 12(b)(6).

Irreparable Injury from First Amendment Violations 

22. Plaintiff’s Complaint alleges facts which, if taken as true, shows that Defendant 

Northam’s orders violated the free exercise of religion under the First Amendment according to 

strict scrutiny (ECF 1, UK 30-33). Since Plaintiff’s Complaint, Plaintiff’s arguments have shown 

how Defendant Northam’s orders have violated the First Amendment following the Supreme 

Court precedent in Diocese of Brooklyn (ECF 49, Ml 28-31). As noted in Diocese of Brooklyn, 

per curiam, at 5, “'The loss of First Amendment freedoms, for even minimal periods of time, 

unquestionably constitutes irreparable injury” (quoting Elrod v. Bums, 427 U. S. 347,373 (1976) 

(plurality opinion), hereinafter, “Elrod”). The violations of the First Amendment alleged in 

Plaitniff’s Complaint or shown in his arguments lead to irreparable injury according to Elrod.

11 Alternatively, these factual allegations can allow the Court to infer that there were plausible 
violations of the First Amendment for unwarranted government supervision or intrusion onto 
private property which satisfy Rule 12(b)(6).
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23. Plaintiff’s Complaint also alleges violations of Plaintiff’s First Amendment rights to

travel and assemble (ECF1, H 40-41,43-45; ECF 49, ff 32-38). Since Plaintiff’s Complaint, 

Plaintiffs’s arguments have shown how the time, place and manner restrictions of Defendants’ 

orders violate the Plaintiff’s First Amendment right to travel and asemble'2 This shows that 

Plaintiff suffered irreparable injury because, according to Elrod, even minimal loss of First 

Amendment rights are irreparable injury.

Irreparable Injury under the Fourth Amendment 

24. Until May 28,2021, Defendant Northam’s orders violated Plaintiff’s constitutional rights 

under the First or Fourth Amendment through the Governor’s improper extension of die State’s 

authority to interfere with constitutional rights on private property (See ECF 1, 1152-54, ECF 

49,111 l(d)-(e),40-41). The only justification for the extension of State powers against private 

actions on private property which are not subject to business licensing are for law enforcement 

purposes during the commission of a crime (see Jones v. United States 357 U.S. 493 (1958); 

United States v. Rabinowitz 339 U.S. 56 (1950)) or when the legislature has determined that there 

is a direct and immediate threat to public safety (see Camara v. Municipal Court, 387 U.S. 523 

(1967)). Defendant Northam’s orders can only be accomplished if every home in Virginia is 

surveilled by government authorities to determine if citizens meeting in Bible Studies, charity 

events, wedding receptions, funeral memorials, etc. are meeting in secret to defy the Governor’s 

gathering limits. No probable cause is required of an individual to be charged. If a healthy 

person chooses to assemble with other healthy individuals on private properly, with no reason to 

believe any of them have been exposed or are subject to a legal quarantine order, the mere act of

12 Plaintiff’s past Opposition (ECF 49,1136-38) shows how Defendant Northam’s orders were 
time, place and manner restrictions which, based on evidence of Defendants’ arbitrary 
application, were not content-neutral and violated Plaintiff’s constitutional rights to travel and 
assemble under the First Amendment.

16
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their behavior on private property was a crime under Defendant Northam’s dictate. Defendant 

Northam had no such warrant to extend police powers onto Plaintiff’s property. For these 

reasons, Defendant Northam’s orders from Executive Order Number Fifty-Five through die 

subsequent orders until May 28,2021, exceeded the limits to the authority of the State and 

infringed on the right of citizens to be secure in their person, houses, papers, and effects under 

Jones, Rabinowitz and Camara. But Defendant Northam’s orders are also a violation of the 

right to be secure in one's own home as a basic right of the privacies of life on one’s own 

property, a principal extending back into English law which formed the basis of the Fourth 

Amendment, recognized by this Court in its reference to its famous defense by Lord Cameron in 

Colonial times:

“The principles laid down in this opinion affect the veiy essence of constitutional liberty 
and security. They reach farther than the concrete foim of die case then before the court, 
with its adventitious circumstances; they apply to all invasions on the part of the 
government and its employes of the sanctity of a man's home and the privacies of life. It 
is not the breaking of his doors, and the rummaging of his drawers, that constitutes the 
essence of the offence; but it is the invasion of his indefeasible right of personal security, 
personal liberty and private property, where that right has never been forfeited by his 
conviction of some public offence, — it is the invasion of this sacred right which 
underlies and constitutes the essence of Lord Camden's judgment” (Boyd v. United 
States, 116 U.S. 616,630 (1886), hereinafter “Boyd”)

25. The necessary surveillance of all citizens in their homes which Defendant Northam’s

orders require is odious to the rights which Boyd enumerates as forming the foundation of the

Fourth Amendment: “indefeasible right of personal security, personal liberty and private

property” (Id.). This is particularly true when Plaintiff and all other healthy citizens have never

forfeited these indefeasible rights by “conviction of some public offense” (Id.) other than the

ludicrous proposition by Respondents that not having one’s home at an essential business

provides such probable cause. Over die years, this Court has referred to the invasion of privacy

under the Fourth Amendment:

“Then, in the landmark case of Mapp v. Ohio, 367 U.S. 643 (1961), this Court referred to
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*the right to privacy,' 'no less Important than any other right carefully and particularly 
reserved to the people,1 as 'basic to a free society.' Id., at 656. MR. JUSTICE CLARK, 
speaking for the Court, referred to 'the freedom from unconscionable invasions of 
privacy' as intimately related to the freedom from convictions based upon coerced 
confessions. He said that both served die cause of petpetuating 'principles of humanity 
and civil liberty [secured]... only after years of struggle.' Id., at 657, quoting from Bram 
v. United States, 168 U.S. 532,544 (1897). He said that they express 'supplementing 
phases of die same constitutional purpose—to maintain inviolate large areas of personal 
privacy.' Ibid., quoting from Feldman v. United States, 322 U.S. 487,489-490 (1944).” 
(Time, Inc. v. Hill, 385 U.S. 374,413-14 (1967), hereinafter “Time”)

26. In Mapp v. Ohio, 367 U.S. 643 (1961), hereinafter, "Mapp”, the Court extended the

protections of the Fourth Amendment against unreasonable search to State prosecutions because

“right of privacy has been declared enforceable against die States through the Due Process

Clause of die Fourteenth [Amendment]” (Mapp at 655). These concerns for protections of the

right of privacy in one’s home should protect Plaintiff from unwarranted surveillance of his and

others behavior on his private property, which is the natural extension of Defendant Northam’s

gathering limits on private property. Plaintiff believes that such concerns should call for the

Court to review the constitutionality of Defendant Northam’s orders under the Fourth

Amendment just as Mapp’Is counsel asked the Court to determine “once and for all that the

[Ohio] Statute is unconstitutional"*3 in her case. Can the Court allow an Executive Order which

is designed to cause government surveillance of every citizen in their homes without a warrant

and authorizes law enforcement to charge gatherings with criminal penalties based on that

surveillance withstand constitutional review? Plaintiff believes the Court cannot and based on

the Supreme Court’s recognition of die right to be free from the “invasions of privacy” (Time at 

414) in one’s own home, it should find Fourth Amendment reasons to enjoin Defendant 

Northam’s restrictions on private property. But even if the Court does not find reason for a 

violation under die Fourth Amendment because there was no evidence of a search of Plaintiff’s

home during the time of the orders, die Court can still find that die extension of Defendant

13 Mapp, Justices Harlan, Frankfurter and Whittaker Dissenting, Footnote 4 at 674.
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Northam’s restrictions to gatherings on private property (for Bible Studies, wedding receptions, 

book clubs, picture shows, private political activities, or any other use of his property) are a 

violation of Plaintiff’s right to be free from government supervision on private property for other 

constitutional reasons:

“These are the rights that appellant is asserting in the case before us. He is asserting the 
right to read or observe what he pleases — the right to satisfy his intellectual and 
emotional needs in the privacy of his own home. He is asserting the right to be free from 
state inquiry into the contents of his library. Georgia contends that appellant does not 
have these rights, that there are certain types of materials that the individual may not read 
or even possess. Georgia justifies this assertion by arguing that the films in the present 
case are obscene. But we think that mere categorization of these films as ‘obscene’ is 
insufficient justification for such a drastic invasion of personal liberties guaranteed by the 
First and Fourteenth Amendments. Whatever may be the justifications for other statutes 
regulating obscenity, we do not think they reach into the privacy of one's own home. If 
rite First Amendment means anything, it means that a State has no business telling a man, 
sitting alone in his own house, what books he may read or what films he may watch.” 
{Stanley v. Georgia, 394 U.S. 557,565 (1969), hereinafter, “Stanley’)

27. If the Court considers Defendant Northam’s past violations of these First and Fourth 

Amendment rights in light of a compelling interest during the pandemic, Plaintiff’s Complaint 

and past arguments have shown that there is no consensus in science which justifies a compelling 

interest (ECF1, ffll 12,14-18,44; ECF 49, ffl! 1(c), 24,38, Exhibit F). For a Rule 12(b)(6) 

consideration of these factual allegationsitaken as true, the Court should find no compelling 

interest to abridge the constitutional protections against unwarranted surveillance of healthy 

persons where there is no quarantine order. If the Court considers more recent scientific 

evidence as shown in Attachments A and B, it should allow the Court to make a finding of fact 

that there is no consensus in science that healthy persons can spread the COVID-19 virus and no 

compelling interest for quarantine restrictions on all healthy persons.

28. Furthermore, the police power of the State found in Jacobson v. Massachusetts, 197 U.S. 

11 (1905), in rite interest of public health does not empower a violation of the rights of citizens 

on private property under the Fourth or First Amendment because: i) the facts in Jacobson
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involved State action against citizens outside of their private properly and was based on the 

Fourteenth Amendment, not the Fourth or First Amendment; ii) even in Jacobson, die Court 

found that “the mode or manner of exercising its [the State’s] police power is wholly within die 

discretion of die State so long as...any right granted or secured thereby [die Constitution] is not 

infringed”, Jacobson, at 11; iii) the Jacobson Court was not dealing with a Governor’s 

Executive power as in this case, but with the State power enacted by the legislature, stating: “[i]t 

is within the police power of a State to enact a compulsory vaccination law, and it is for the 

legislature, and not for die courts, to determine”, Id., at 11; iv) even if this Court finds die police 

power of die Executive for public health reasons supported by Jacobson, such powers are not 

proper when the Executive circumvents and/or purposely violates the requirements and 

intentions of the legislature for use of that power in order to enforce an illegal quarantine during 

a public health emergency, as in Plaintiff’s case, infra. The foundational principal for our 

Republic is that a single branch of government is restrained from having the power to legislate 

and to administer law. Even Jacobson preserves this by recognizing the difference between the 

legislative and judicial branches. Applying Jacobson to Executive Orders will destroy this 

principal and makes it possible to merge legislative power with executive power in a single 

person who can rule without check.

29. In Diocese of Brooklyn, Justice Gorsuch noted that Jacobson was decided concerning a 

Fourteenth Amendment question and that constitutional questions about rights under other 

Amendments besides the Fourteenth should not rely on Jacobson because it “involved an 

entirely different mode of analysis, an entirely different right, and an entirely different kind of 

restriction.” (Justice Gorsuch concurring, Diocese of Brooklyn at 10) Justice Gorsuch’s opinion 

explicitly applies to First Amendment complaints like Plaintiff’s. But they also should apply to 

Plaintiff’s complaints under the Fourth Amendment for protected actions on private property. As
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noted in Justice Gorsuch’s opinion concerning Jacobson substantive due process right to bodily 

integrity: “what does that have to do with our circumstances?”. (Id. at 11) Jacobson should not 

allow the State to violate die protections of die First or Fourth Amendments to be free from 

unwarranted government surveillance or supervision in one’s own home.

30. Based on the factual allegations in Plaintiff’s Complaint and the illegal extension of the 

State’s power to private property found in those allegations, when taken as true, the Court should 

be able to infer that Defendant Northam’s past orders violated Plaintiff’s right to be free from 

unwarranted government surveillance or intrusion under the Fourth or First Amendments. On 

private property which is not used for commerce, the State’s power to intrude into how a person 

chooses to conduct his private affairs is limited, a principle that reaches back to the founding of 

the nation. The State has no authority under Jacobson for public health reasons, supra, 

regardless of what the size limits for gatherings Defendants should dictate. The Supreme Court’s 

precedents under the First, Fourth and Fourteenth Amendments have also protected citizens from 

unwarranted surveillance and “invasions of privacy” (Ume at 414) without probable cause. The 

gathering restrictions for private property in Defendant Northam’s past orders (which were 

specifically designed to interfere with private behavior and not behavior at essential businesses) 

violate these precedents. It is an unprecedented assault on the foundational constitutional rights 

to " personal liberty and private property” (Boyd at 630) if the Court should not enjoin 

Defendants from dictating behavior on private property when there is no probable cause of a 

crime and when the public health powers of Jacobson do not justify it.

31. In addition to the factual allegations showing emergency orders which authorize 

sweeping, illegal surveillance of eveiy citizen’s home without a warrant or probable cause (ECF 

1, H! 52-57), which should be taken as true under Rule 12(b)(6), Plaintiff has provided rebuttal 

evidence to Defendants’ Motion to Dismiss which shows how Defendant Northam’s past orders
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imposed gathering restrictions which did actually prevent Plaintiff from exercising his 

constitutional rights with small groups on his private property, even if Plaintiff had taken other 

steps to ensure the groups safety, like essential businesses of the same size.14. Even if die factual 

allegations taken as true from Plaintiff’s Complaint are not enough for die Court to infer that a 

violation of Plaintiff’s constitutional rights is likely to be found under Rule 12(b)(6), the 

evidence provided as part of Plaintiff’s rebuttal which shows actual injury to Plaintiff’s rights on 

his private property should convince the Court that Defendants violated Plaintiff’s constitutional 

rights. The Court should be able to find a sweeping, illegal surveillance regime without probable 

cause or warrant in Defendant Northam’s orders which deprived Plaintiff of his right to be secure 

in his person, houses, papers and effects and free from government supervision on his private 

property under die Fourth Amendment Alternatively, the Court should be able to find an 

invasion of Plaintiff’s right to be free from unchecked government power which reaches “into 

die privacy of one’s own home” under the First and Fourteenth Amendment according to Stanley. 

Any one of these injuries caused irreparable harm to Plaintiff's rights. Furthermore, none of 

these injuries to Plaintiff’s rights can be justified as a proper use of police powers under 

Jacobson, supra. In the case of probable cause cases like Jones and Rabfnowitz, even a single 

deprivation of a citizen’s rights under the Fourth Amendment causes irreparable harm requiring 

injunction. Violation of Plaintiff’s Fourth or First Amendment rights for use of his property 

without unwarranted government surveillance or supervision under Defendant Northam’s orders 

should be the same. But even if the “minimal” loss of Plaintiff’s rights under these Amendments 

are not like in Elrod, the fact of the matter is that Defendant Northam’s orders have already 

unconstitutionally deprived Plaintiff of his property rights repeatedly for many months and

14 See Plaintiff’s Sworn Statement, Exhibit H from Plaintiff’s Response Brief, Opposition and 
Arguments (ECF 49). Until Defendant Northam’s amendment to EO-72 on March 23,2021, 
Plaintiff could not conduct a Bible Study of more than 10 persons in his home or attend the same 
Bible Study on private property anywhere else in Virginia.

22



r-

Case l:20-cv-00363-LMB-MSN Document 72 Filed 06/21/21 Page 23 of 33 PagelD# 569

promise to continue to cause similar injuiy to Plaintiff's tights in the future during any new 

resurgence of COVID-19 or similar pandemic if the Court does not take action.

Irreparable Injury under the Fourteenth Amendment

Furthermore, Defendant Northam’s orders until May 28,2021, violated Plaintiff’s due

process and equal protection rights under the Fourteenth Amendment (ECF1, UH 26,64,67,70;

ECF 49, l(a)-(c),l(f), 42-44). Defendant Northam’s orders violated the First and Fourteenth

Amendments by continuing to enforce an illegal quarantine without an order of quarantine as

required by die Virginia legislature under Vh. Code § 44.146-17 and § 32.1-48.05:

“...a state of emergency may address exceptional circumstances that exist relating to an 
order of quarantine or an order of isolation concerning a communicable disease of 
public health threat that is issued by the State Health Commissioner for an affected 
area of the Commonwealth pursuant to Article 3.02 (§ 32.1-48.05 et seq.) of Chapter 2 of 
Tide 32.1.” (Va. Code § 44-146.17, emphasis added)15

Defendant Northam’s orders continue to violate the First and Fourteenth Amendments

32.

33.

through an illegal quarantine which restricts the free travel and assembly of citizens with 

unwarranted restrictions on die gathering of healthy individuals while providing no due process 

to persons who are not sick as required under Va. Code § 32.1-48.05 and § 32.1-48.010:

“A. Any person or persons subject to an order of quarandne...may file an appeal of the 
order of quarantine as such order applies to such person or persons....” ( Va. Code § 32.1- 
48.010)

34. These restrictions on the bee assembly of American citizens have been shown to be

unwarranted because of recent guidance from medical authorities which have supported 

Plaintiff’s arguments that the consensus of science does not warrant restrictions on healthy

IS Hie Virginia Health Commissioner has issued no order of quarantine yet which either cites 
Va. Code § 32.1-48.05 or has determined “that exceptional circumstances exist relating to one or 
more persons...who are known to have been exposed to or infected with...a communicable 
disease of public health tiueat and that such...circumstances render die procedures of Article 3.01 
(§ 32.1-48.01 et seq.)...to be insufficient control measures” as required by Va. Code § 32.1-48.05.
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persons (ECF 49, Exhibit F; Attachments A and B). Furthermore, these restrictions fail to 

provide due process and violates equal protection under the Fourteenth Amendment when 

Defendant Northam failed to enforce his orders on his political allies who were violating the 

restrictions on outdoor gatherings during past protests in Richmond, Virginia Beach and in 

Plaintiff’s own county of Prince William County (ECF 49, Footnote 6)16. Defendants’ renewed 

MTD fails to rebut these violations. If the Court takes the factual allegations of Plaintiff’s 

Complaint as true according to proper Rule 12(b)(6) review, it should find that it is plausible that 

Defendant Northam’s orders violated Plaintiff’s rights to equal justice under the law and due 

process through an illegal quarantine. The Court should not tolerate the trampling of due process 

rights and equal protection under the Fourteenth Amendment any more than minimal loss to First 

Amendment freedoms under Elrod because due process and equal protection are fundamental to 

die protection of all other civil rights provided by the Constitution. The irreparable injury which 

Defendant Northam’s orders caused to Plaintiff’s rights should justify preliminary relief.

Plaintiff’s Relief Satisfies Lpons and Grant

35. Defendants argue that Defendant Northam’s “orders no longer apply—and there is no

indication they will ever be reinstated” (ECF 71, p. 4) and “Plaintiff cannot show any risk of 

irreparable harm” in the future (Id.). There is more evidence for the Virginia Governor to 

respond to the next health emergency with similar orders than there is that the Governor would 

do something different, including the past action of Defendant Northam which showed no 

hesitation by Defendants in issuing a new order with harsher restrictions as COVID case counts

16 There is widespread public reporting on protests throughout Virginia following die death of 
Geoige Floyd, violating social distancing, with Defendant Northam’s support (see Virginia 
Mercury article “Protest over George Floyd’s death spread to Virginia”, May 30,2020, by R. 
Zullo and K. Masters, which quotes Defendant Northam: “People are crying out for justice and 
hea!ing...and we have a lot of work to do....” without any report of comments on or enforcement 
against the gathering and social distance violations during the protests).
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Attachment A

Shiyi Cao, et al., “Post-lockdown SARS-CoV-2 nucleic add screening in neariy ten million 
residents of Wuhan, China”, Nature Communications (2020) 11:5917



ARTICLE
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Post-lockdown SARS-CoV-2 nucleic acid screening 

in nearly ten million residents of Wuhan, China
Shiyi Cao1'11, Yong Gan1*11, Chao Wang1*11, Max Bachmann2, Shanbo Wei3, Jie Gong4, Yuchai Huang1, 
Tiantian Wang1, Uqing U5, Kai Lu6, Heng Jiang7*8, Yanhong Gong1, Hongbin Xu1, Xin Shen1, Qingfeng Tian9, 
Chuanzhu Lv10®, Fujian Song® 2®, Xiaoxv Yin1® & Zuxun Lu®1B

Stringent COVID-19 control measures were imposed in Wuhan between January 23 and April 
8, 2020. Estimate of the prevalence of infection following the release of restrictions could 
inform post-lockdown pandemic management Here, we describe a city-wide SARS-CoV-2 
mideic add screening programme between May 14 and June 1, 2020 in Wuhan. All city 
residents aged six years or older were eligible and 9,899,828 (92.9%) partidpated. No new 
symptomatic cases and 300 asymptomatic cases (detection rate 0303/10,000, 95% Cl 
0.270-0339/10,000) were identified. There were no positive tests amongst 1,174 dose 
contacts of asymptomatic cases. 107 of 34,424 previously recovered COVID-19 patients 
tested positive again (re-positive rate 031%, 95% Cl 0.423-0374%). The prevalence of 
SARS-CoV-2 infection in Wuhan was therefore very low five to eight weeks after die end of 
lockdown.
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he Coronavinis Ditease 2019 (GOVZD-19) was first The 300 asymptomatic positive persons aged from 10 to 89 
reported in December 2019, and was classified as a pan- years, included 132 males (0356/10300) and 168 females (0355/ 
dank by the World Health Organization os Marsh 11, 10,000). The asymptomatic positive rate was fire loy/fst in ddl-

20201. Following strict lockdown measures, die COVID-19 epi- dren or adnimrafs aged 17 and below (0.124/10300), and die 
demic was generally under control in cinm, and the whole highest among the elderly aged 60 years and above (0,442/l0,000) 
country has progressed into a post-lockdown phase. In this phase, (Table 1). The asymptomatic positive rate in fihnales (0355/ 
countries face new problems and challenges, inducting how to 1030Q) was higher than that in males (0.256/10,000). 
accurately assess the post-lodcdown ride of the COVID-19 epi- The asymptomatic positive eases were mainly domestic and 
demic, how to avoid new waves of OOV1D-19 outbreaks, and tmerriplpyed residents (2^3%), retired older adults (213%), and 
how to facilitate die resumption of economy and normal social public service Woifaro (113%) (fig. 1). 
life. As the city most severely affected by GGVlb-19 in China, The asymptomatic positiye. rate. in urban districts was on 
Wuhan had been tinder lodcdown measures from January 23 average 0.456/10000, ranging hum 0317/10300 in Hcmgshan to 
until April 8,. 2020. During the first .2 months after city's 0.807/10300 m Wutharig district A lower rate of asymptomatic 
reopening thenewere only a few sporadic COVID-19 cases in positive cases was found in suburban districts (0.132/10,000), 
Wuhan (six newly confirmed cases from April 8 to May 10, ranging from 0347/10300 in Xinzhou to 0.237/10300 in Jiarigan 
2Q202). However, there was still concern about die ride of district (Fig. 2).
COVID-19 in Wuhan, winch seriously affected the resumption of Among die 7280 residential communities in Wuhan, asymp-
industrial production and social services, and hampered die tomatic positive cases were identified in 265 (3.6%) communities 
normal lives of rodents. In order to ascertain the current status (only one case detected in 246 communities), while ho asymp- 
of die COVDD-19 epidemic, tfae dty government of Wuhan car- tomatic positive cases were found in other 96.4% communities, 
ried out a comprehensive citywide nucleic arid screening of Testing of antibody against SARS-CoV-2 virus was. positive 
SARS-CoV-2 infection from May 14,2020 to June 1, 2020. IgG (+) in 190 of ihe 300 asymptomatic cases, trtdlraring that 

The citywide screening of SARS-CoV-2 infection in V/uhan is 633% (95% O 573-68.8%) of asymptomatic positive cases were 
mass screening programme in post-loCkdown settings, and actually infected. Ihe proportion of asymptomatic positive cases 

provided invaluable experiences or lessons with international with both IgM (—) and ijgQ (-) was 36.7% (95% Cfc 31.2^-42.4%; 
relevance as more countries arid cities around the world entering n = 110), indicating the possibility of infection wiridow or false 
die post-lockdown phase. In this study, we report the oiganisa- positive results of the nudric add testing (Table 2). 
don process, detailed technical methods used, and results of this 
dtywfde nudric add screening.

a

Higher detection rates of asymptomatic infected persons were 
in Wuchang, Qingshan arid Qiaokou districts, and die prevalence 
of previously confirmed COVID-19 cases were 68343/10,000, 
53.767/10,000, and 100.047/10,000, respectively, in the three 

Results districts. Figure 3 shows that districts with a high detection irate of
There were 10352313 eligible people aged 26 years in Wuhan asymptomatic positive persons generally had a high prevalence of 
(941% of the total population). The nudeic add screening was confirmed COVID-19 cases (r,=0.729, P=0.002). 
completed in 19 days (from May 14, 2020 to Jun 1, 2020), and 
tested a total of 9,899328 persons from the 10352313 eligible 
people (participation rate, 923%). Of die 9899328 participants, Discussion
9365304 had no previous diagnosis of COVID-19, and 34,424 The dtywide nudeic add screening of SARS-CoV-2 infection in 
were recovered GOViD-19 patients. Wuhan recruited nearly 10 million people, and found no newly

The screening of the 9,865,404 participants without a history of confirmed cases with COVID-19. The detection rate of asymp- 
COVID-19 found no netriy confirmed COVID-i9 cases, and tomatic positive cases was very low, and there was no evidence of 
identified 300 asymptomatic positive cases with a detection rate of transmission from asymptomatic positive persons to traced dose 
0303 (95% Cl 037D-0339)/10,000. The median age-stratified Ct- contacts. There weze no asymptomatic positive cases in 96.4% of 
values of the asymptomatic cases were shown in Supplementary die residential communities.
Table 1. Of die 300 asymptomatic positive cases, two cases came Previous studies have shown that asymptomatic individuals 
from one family and another two were from another family, infected with SARS-CoV-2 virus were infectious3, and might 
There were no previously confirmed COVtD-19 patients in these subsequently become symptomatic4. Compared with sympto- 
two families. A total of 1174 dose contacts of die asymptomatic matic patients, asymptomatic infected persons generally have low 
positive cases were traced, and they all tested negative for the quantity of viral loads and a short duration of viral shedding 
COVID-19. There were 34,424 previously recovered COVID-19 which decrease the transmission risk of SARS-CoV-2s. In die 
cases who participated in the screening. Of die 34,424 partid- present study, virus cultriire was carried out on samples from 
pants with a history of COVID-19, 107 tested positive again, asymptomatic positive cases, and found no viable SARS-CoV-2 
giving a repositive rate of 0310% (95% Cl 0.423-0.574%). virus. All dose contacts of die asymptomatic positive cases tested

Virus cultures were negative for all asymptomatic positive and negative, indicating that die asymptomatic positive cases detected 
repositive cases, indicating no "viable virus” in positive cases in this study were unlikely to be infectious, 
detected in this study. There was a low repositive rate in recovered COVID-19

AO asymptomatic positive cases, repositive cases and their patients in Wuhan. Results of virus culturing and contract tracing 
dose contacts were isolated for at least 2 weeks until the found no evidence that repositive cases in recovered COVID-19 
results of nudeic add testing were negative. None of detected patients were infectious, which is consistent with evidence from 
positive cases or their dose contacts became symptomatic or other sources. A study in Korea found no confirmed COVID-19 
newly confirmed with COVID-19 during the isolation period, cases by monitoring 790 contacts of 285 repositive cases6. 
In this screening programme, single and mixed testing was The official surveillance of recovered COVID-19 patients in 
performed, respectively, for 76.7% and 233% of the collected China also revealed no evidence on the infectiousness of reposi- 
samples. The asymptomatic positive rates were 0321 (95% Cl tire cases7. Considering the strong force of infection of COVID- 
0382-0.364)/10,000 and 0.243 (95% Cl 0.183-0315)/10,000, 19®”*®, it is expected that the number of confirmed cases is
respectively. assodated with die risk of being infected in communities. We
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Table I Characteristics of asymptomatic positive Individuals.

Total (%) Asymptomatic positive persons (%) Detection rate ptr t0,000 <95% Cl) P value
Total 300 (100.0)9,899,828 000.0) 0.303 (0.270-0339)
Sex

Male
Female

Age (years old)

132 (44.0) 
168 (56.0)

0.256 (0.214-0.303) 
0.355 (0.303-0.413

5,162,960 (523) 
4,736,868 (47.8)

0.005

<17 12 (4.0) 
104 (34.7) 
96 (32.0) 
88 (29.3)

969,014 (93) 
4,448,230 (44.9) 
2.492,943 (253) 
1,989,641 (20.1)

0.124 (0.064-0.216) 
0.234 (0.191-0.283) 
0.385 (0.312-0.470) 
0.442 (0355-0.545)

<0.001
18-44
45-59
£60

Administrative Districts in Wuhan 
Wuchang 
Qingshan 
Qiaokou 
Hanyang 
iianghan 
Hongshan
East Lake High-tech Development Area
Jlangan
Caidian
Jiangxia
Huangpi
Hannan
Dongxihu
Ximhou
East Lake Scenic Area ol Wuhan

73 (24.3) 
23 (7.7) 
32 (10.7) 
29 (9.7) 
19 (6.3) 
35 (11.7) 
19 (6.3) 
19 (6.3)
11 (3.7) 

14 (4.7) 
14 (4.7)
4 (13)
5 (1.7)
3 (1.0)
0 (0.0)

904.636 (9.1) 
414,312 (42)

583.440 (5.9) 
717,429 (73) 
524324 (53)

1,103,079 01.1) 
782,987 (7.9)

800.440 (8.1) 
503395 (5.1) 
671,248 (63) 
979,920 (9.9) 
417,022 (4.2) 
777,204 (7.9) 
634,408 (6.4)

85,884 (0.9)

0.807 (0.633-1.015) 
0.555 (0.352-0.833) 
0.548 (0375-0.774) 
0.404 (0371-0.581) 
0.362 (0.218-0.566) 
0.317 (0.221-0.441) 
0.243 (0.146-0379) 
0.237 (0.143-0.371) 
0318 (0.109-0391) 

0.209 (0.114-0350) 
0.143 (0.078-0340) 

0.096 (0.026-0.246) 
0.064 (0.021-0.150) 
0.047 (0.010-0.138) 
0.000 (0.000-0.430)

<0.001

X t«i was used to assess the association between the detection rate of asymptomatic cases increased and sex and age. Urban districts of Wuhan includes Wuchang. Qingshan. Qiaokou, Hanyang. 
Jiangan, Jiangha.n, and Hongshan; Suburban districts of Wuhan includes Hannan, Caidian, Dongxihu, Xinahou, Jiangxia, Huangpi, East Lake High-tech Development Area, and East Lake Scenic Area 
of Wuhan.

Q Housework or unemployment

The emeritus and retirees2,0.7%.., 
4,13% -o 

6,2.0%*

JH&1
(a Service workers in pubic place

; Industrial labourer

8 Cadres staff

! c Agricultural labourerV- !
I c Student

r
n Teacher/
a Medical staff

X G Transportation service personnels
Bothers

Fig. 1 The occupation distribution of asymptomatic positive cases (%). Note: Others included the self-employed, military personnel, and so on. (Source 
data are provided as s Source Data file.).

found that asymptomatic positive rates in different districts of 
Wuhan were correlated with the prevalence of previously con­
firmed cases. This is in line with the temporal and spatial evo­
lution (especially the long-tailed characteristic) of infectious 
diseases11.

Existing laboratory' virus culture and genetic studies9'10 showed 
that the virulence of SARS-CoV-2 virus may be weakening 
time, and the newly infected persons were more likely to be 
asymptomatic and with a lower viral load than earlier infected 
cases. With the centralized isolation and treatment of all COV1D- 
19 cases during die lockdown period in Wuhan, die risk of 
residents being infected in die community has been gready 
reduced. When susceptible residents are exposed to a low dose of 
virus, diey may lend to be asymptomatic as a result of their own

immunity. Serological antibody testing in the current study found 
that at least 6395 of asymptomatic positive cases were actually 
infected with SARS-CoV-2 virus. Nonetheless, it is too early to be 
complacent, because of the existence of asymptomatic positive 
cases and high level of susceptibility in residents in Wuhan. 
Public health measures for die prevention and control of COVID- 
19 epidemic, including wearing masks, keeping safe social dis­
tancing in Wuhan should be sustained. Especially, vulnerable 
populations with weakened immunity or co-morbidities, or both, 
should continue to be appropriately shielded.

Findings from diis study show that COVTD-19 was weE con- 
troUed in Wuhan at the time of die screening programme. After 
two months since the screening programme (by August 9, 2020), 
there were no newly' confirmed COVID-19 cases in Wuhan.

over
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Fig. 2 The geographic distribution of the detection rate of asymptomatic positive cases. Note: 1 represents Jianghan district; 2 represents Qiaokou 
district. (Source data are provided as s Source Data file.).

Further testing of SARS-CoV-2 in samples collected from market 
environment settings in Wuhan were conducted, and found no 
positive results after checking a total of 52,312 samples from 1795 
market setting during June 13 to July 2, 202012.

This study has several limitations that need to be discussed. 
First, tliis was a cross-sectional screening programme, and we are 
unable to assess the changes over time in asymptomatic positive 
and reoperative results. Second, although a positive result of 
nucleic acid testing reveals die existence of the viral RNAs, some 
false negative results were likely to have occurred, in particular 
due to the relatively low level of virus loads in asymptomatic 
infected individuals, inadequate collection of samples, and limited 
accuracy of the testing technology13. Although the screening 
programme provided no direct evidence on the sensitivity and 
specificity of die testing method used, a meta-analysis reported a

l.'AtURt COMMUUICATIONS) (2020)11:59171 Wlp[y/dnl.oig/l0.103S/jV.1467-020-19802-w | vwA'.'.nsture.co.Ti/naturccornmumc^Hon:

Table 2 Results of the detection of antibody In 300 
asymptomatic positive persons.

IgM IgG 
Results

Asymptomatic positive persons % (95% Cl)

161+ 53.7 (47.8-S9.4)
36.7 (31.2-42.4) 

9.7 (6.6-13.6) 
0.0 (0.0-1.2)

110
29+ +
0

indicates negative; indicates povtfve.
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Fig. 3 The prevalence of previously confirmed patients and the detection rate of asymptomatic positive cases of COVID-19 in each district in Wuhan.
a The prevalence of previously confirmed patients of COVID-19 in each district in Wuhan, b The detection rate of asymptomatic positive cases of COVID- 
19 in each district in Wuhan. (Source data are provided as s Source Data file.).

pooled sensitivity of 73% (95% Cl 68-78%) for nasopharayngeal official guidelines (Supplementary Note 1). For the real-time RT-
and throat swab testing of COVID-1914. Testing kits used in the PCR assay, two target genes were simultaneously tested. Even so,
screening programme were publicly purchased by the govern- false negative results remained possible, particularly in any
ment and these kits have been widely used in China and other screening programmes. However, even if test sensitivity was
countries. Multiple measures were taken to possibly minimise low as 50%, then the actual prevalence would be twice as high as
false negative results in the screening programme. For example, reported in this study, but would still be very low. Around 7.1 % of
standard training was provided to health Avorks for sample col- eligible residents did not participate in the citywidc nucleic acid
lection to ensure the sample quality. The experiment procedures, screening and the screening programme did not collect detailed
including specimen collection, extraction, PCR, were according to data on reasons for nonparticipation, which is a limitation of this

mass
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smiy. Although there were no official statistics, a large number of biological samples rtfiignatcd wftfa dry He ro guarantee the stability of nuddc add 
migt-ant workers and university students left Wuhan before the am^a. 
lockdowiti joining thn'r families in other dr provinces for
tnditiimai C&inese New Yea*. Tkerefo^ it is Hkeiy that most TcetalediDettotolprafcoralwf tesffitg«dc«aettedMmpta.Atotaloffi3

SSSSSSSL
in the P08t4odcdovm Wuhan. Therefore^ die positive "«ngfe tcdn^ (Lc. separate testing cf a dnjleAnpb), "mixed testing was also
rates are unlikely to be materially Influenced bynonpartidpation twfamcdfar aK rftte edited sampiy tommy rfficicDqr, inwhfchfive af«dd„«rf,o.T,a,taW^r>r»™roldt0BZ did 
not partidpate m toe screening for other reasons. Moreover, within ath^T
people who left Wuhan.were thetargetpopnlstioi) fin* monitoring . Deuasregmding technical methrait fijrserjoencing and virus culture awe 
in other provinces and cities and were required to take nudeic lw»Medina»ptfaBeeiiaiyBete 1. Real-time revesse trsnscxipeisc-paiymnasc

posiUve rate ot nudetc aad testing in this population, there was (ORFiab) end nodnop&d protein (N) {Snppfcmtntary Note l). a cydethreshrfd 
no report that shown a high er positive rate of nuddc add testing value (Ct-value) less than 37 wu defined ssnporitive result, and do Ctvilue or a 
than our findings. Q-vatee of 40' or more was defined asanegariveiendt-Fair Q-vatees ranging from

ta the post-lockdown Wuhanwasvery low (0303/10,000), and itWas reported„bd^nmtitr^dia^eriite.L^baaed
mere was ho evidence that toe identified asymptomatic positive on china’s official reanmnendi«on*,«.
cases were infectious. These findings enabled decision makers to For asymptomatic positive cases, virus atarewas carted out in biossfcty level-

sra<iifa “”‘n>1 "riSiXis&sE&Stt&i&i
infections on population's health, health behaviours, economy, Wuhan, which wu estsblished to OoQeci and manage data relevant to the COVTD- 
apd sodety. WqMendc.

Partlcipamt data ccHecOon and raaaagtmtat Before samjdecollection, residents
(mAtg 'a ijiuBfrully ijyKqfttw)

Stttt^r pgpiilrttoa rod ippw^ih Wuhan has about II xnilHpti reddents their pqiiaml twfpimfiipi; jjKiudxDglp nuosbert ^aiTHy ttx, iigf, and jJyy of 
tatotid.wifo seven urban and ei^it suburban districts. Residents are tivtag In 7280 Then, rh> Aymmt.- tyir>m „ imiqn. p~crm.l tar.
mtderrtid entnrotmities (or residmtid enclosure* ”bi*io-qu'to CMmae), and each code ssdstuckit on thesunple tube to ctasure (he natch between die simple and
residential community could be physically Isohted from other communities for the partiopsnLThm trained staff interviewed each Indfvidtalreeuding the history
pievfaiUng tnmsnriwiaa cf COVID-19. cf COVID-19 and previous nudrfe arid testing. There was a riitihasr of confirmed

The saeenfcg programme recruited reddens (induding recovered OOVID-19 GOVID-i9casttfo Wdhai* which cun tw uBdu validate the self-reported pn- 
patients) anrentiy living in Wuhan who were o^d 26 years (5,162^60 miles, 517%). vfoua OOVID-19 infection. All information was entered into a central database.
ADpartidpuits provided writtni or verbal ktfomied consent after reading a statement Tie testing results were continually uploaded to the central database by testing
that plained the purpose of the tearing. For parddpsnts who aged M7 yean old. institutions. Contact testing investigriions were conducted on participants who
oonsest an obtained fiirin thefr parents or guardians. The study protocol for an tested positive forSARS-CoV-2, to trade and manage foefr dose contacts. The pae-
g^tntoi of fc^pujgismme bated onmmuyaiilied screening dsfowas approved by fire eiisttog unique identification code for each redden!was used as the programme**
Emu Committee of theTongJi Medical College Institutions! Review Beard, Huariicmg identification number, to ensure information accuracy during die whole process of
University of Stiencc and Techndbgy.Wriian.aiina(NalROG0003571). nooning frnm ..mjUtng, nr„W «Aa —d,w raping, iw» t«nl«ttor.

detected positive cases, and tracing of dosecontact* of podtiVecasea AD saneenhtg

T’lti, sonal infonnation of aspmptometk positive cases vas only £sdosed to designated
prehttrive comdinatinn. technical gujdance. fflahty control, part^potron invite- rnedical institutions and c^muld^lthcudra fin d^pmpose of ^^1 
to. fafamubon mmigaomt^nmyicalion. andI Bycrv^op of the scteenh» isolation to identification of dose contacts. Researcher wu blind to *e study

were functioning at the same time in Wuhan. Each sample ooDecto rite had an
«s*i{pied maple gmhp, inelnjtwg wmi t.^Wi. pr>.frnrfnn«iit {*zftrA Hoiagfcal seoerity guarantee. Nuddc add testing was performed in biosafety
according to the number of communities* residents), 2-4 community, rmnagen, leyd-2 (BSb-2) taboiatocies; and virus culture wu conducted in hfusjfrly levci-3 

polite officaa, and 1-2 injectors. The sampling sites were set up based an the hdrmaturies. &mpling and testing ptrsomid adopted the personal protective
number and occecslbfiity of local residents. Looil community workers were measures according to the standard of biosafety levd-3 laboratories. Participating
responsible finr a safe and osdaiy sam^ng process to minimise the waiting time, laboratories implemented control measures to guarantiee biological safety in 
In addition, mobile sampling teams were formed by primary health care prafb- aceordanee with rdevant r^ubtions17. 
ritmals and vohmteers to conduct door-lo-door sampling for residents who had 
physical rfifficnlliet or were uriabie to walk.

About SOXM0 health profrssfamrls (mainly doctors and nurses from community 
health centers) and more than 280JB0O person-times of community workers and 
volunteers contributed to ample collection, transport of equipment and samples 
collected arrangement of pirlfcipitim process. Mid maintaining «™W Sampling 
sites. PuWic information communication and participant invitation were 
implemented through mass media, mobile messages, WeChat groups, and 
nridential community broadcasts, so as to inavase residents' awareness and the DefMtion and mamgesnent cf Identified confirmed ewes and dose cewfaclu. 
participation. In this study, all confirmed COVID-19 casts wore diignosedby designated medical

institutions according to National GuSddbtes for the Prevention and Control of
i . „ .... C0VID-i9 (Supjdernjentary Note 2). Asymptomatic positive eases refund to
AriyMfles^ peaetyaUiHV attd transport of aifttplei. AD sampling personnel lndividusls.vdio had a podtive result during screening and they had neither a 
received standard training for the collection of oropharyngeal swab samples. To history of COVID-19 diagnosis, nor any dinkal symptoms at the time of (he
mklmise the risk of cross-infection, the sampPng process strictly followed a dis- nucleic add testing Case contacts were individuals who dosdy contacted with an
infection process and environmental ventilation were ensured. The collected asymptomatic positive person since 2 days before the nuddc add swnjiing'6.
samples were stored in a virus preservation solution or Immersed hr isotonic saline, Repositivc cases refer to individuals who recovered foam previously confirmed
tissue culture mfiution, or phosphate buffer (Supplementary note 1). Then. aD COVID-19 disease and bad a positive testing again in the screening programme,
samples were sent to testing institutions within 4h using dekvery botes for AH nepositfve easts, asymptomatic positive persons, and their dose contacts were

Methods

Result query and feedback. Two to three days after sample coStction, partiri- 
ptnts could inquire about thdr test results using WeGut or Alipay; application by 
their unique ID numbers. The results induded tot descriptions of nuddc add 
testing and coloured health codes. A green coloured health code refers to a negative 
result, and a red coloured health code Indicates a positive result.

6 NATURE COMMUNICATIONS | (2020»hS9n| Mtpc//rMnrB/t0.103B/s4t467-02<H9S02-wi vvww^sturexon/RiturecarRmurriatilomi



Filed 06/21/21 Pa9e 8 Of 8 PageiqffiglE

14. Boger, & et aL Systematic review with meta^mxfysis of da accuracy of 
diagnmtic tests far ajVID-19L Am.JInfect. ControlSD196A553(20)30693-3-

• Advanceonlinepnbtfcation. hapsJ/dcLerg/10J016/}.tjir2fl20.07.nil (2020).
15. Lohse,S. et aL Fading of sarrgdes far testing far SAKO>V-2 in 

asymptomatic pesgde. tonset light Ki 20,1231-1232. httpsJ/doiorgf 
10.I016/S1473-3099(20)3C362-S (Z020).

16. Natta^H«daiCofflffm^of lliel\»pl^tJlqnd)aeofChina.7fe 
prevention and Control Pten cf OOVID-19 Sth edition (Notional Health 
Conumtoon of tot Ftapbb ftptte cif China, 2020).

17. Eupopfean Centre far Disease Prevention and Control (ECDQ. Laboratory 
support for GOVID-l9 m the EU/EE/LQECDC, 2020).

18. DogjrB^, S. feej^pitow—flftsoinfaf Confidence Intervals For Several 
Pmameterizations. Version Ll-L ht^/anenj^irajeeLorg/web/pacfages/ 
btoom/binom-pdf (2014).

Isofated for at least 2 weeks in deagnted hotels managed by primsry health care 
professionals, end they were released from isolation only if two consecutive nndeic 
add teata were negative.

Statistical analysts. Detection rate of asymptomatic positive or repodtive cases 
was calculsted by dividing the number of imlfviduals with a positive result of 
hudde odd testing bp the numbs ofpaitidjpants tested. Because of extremely low 
detection rates, we calculated 95% confidence intervals of estimated proportions
tiling Peareon-Roppere^attsretfcod, implemented tfcnro{$Rpk£age^>tnam~
venion l.l-l1®. S*SS vddan 2221 tret toed for other statistical andyse*. We 
analyied (be distitiratfon of asymptomatic positive cases and assessed the Spear- 
man coTTdatfon between the asymptomatic positive rate and (he prevalence of 
previously confittued OOVID-19 caio in different district* td Wuhan. Differences 
fat asymptomatic poetise rata bp sex and age group* were atteaed using dreg* 
test ArcGIS 10.0 m died to draw a geographic distribution any of aiynijitnimtic 
positive cates. A value of PetLOS (two-tailed) war considered statistically Admawfedgmtents
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Household Transmission of SARS-CoV-2 

A Systematic Review and Meta-analysis
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Abstract

IMPORTANCE Crowded indoor environments, such as households, are higt-risk settings for the 
transmission of severe acute respiratoiy syndrome coronavinjs 2 (SARS-CoV-2).

OBJECTIVES To examine evidence for household transmission of SARS-CoV-2. disaggregated by 
several covariates, andtoootnpare it with other coronavrruses.

■rfeji

■SBSSSBSSSSt-

DATA SOURCE PubMed, searched through October19.2020. Search terms included SARS-Cbl«2 or 
COWO-7S with seamdaryattackmte, household, dose contacts, contact transmission, contactattack 
rate, or family transmission.

STUDY SELECTION All articles with original data for estimating household secondary attack rate 
were included. Case reports focusing on Individual households and studies of dose contacts that did 
not report secondary attack rates for household members wee excluded.

DATA EXTRACTION AND SYNTHESIS Meta-analyses were done using a restricted maximum- 
likelihood estimator model to yield a point estimate and 95% Cl for secondary attack rate for each 
subgroup analyzed, with a random effect for each study. To make comparisons across exposure 
types, study was treated as a random effect and exposure type was a fixed moderator.The Preferred 
Reporting Items for Systematic Reviews and Meta-analyses (PRISMA) reporting guideline was 
followed.

)RH>usttliwttodtfierfim^eoi<dse&, 
^toho^ibWthlt^tactihan 

' .|i^i^^»^3^orett«^ac&; ■

; iswmmm&imrr-: igppi*— v
1iY^pttaiit>rernattfw»misniIss(on,eMri

MAIN OUTCOMES AND MEASURES Secondary attack rate for SARS-Co\A2. disaggregated by 
covariates (ie. household or family contact, index case symptom status, adult or child contacts, 
contact sex, relationship to index case, adult or child index cases. Index case sex, number of contacts 
In household) and for other cononaviruses.

hr where c^jinnil^bansT^ripti,

RESULTS A total of 54 relevant studies with77758 participants reporting household secondary 
transmission were identified. Estimated household secondary attack rate was 16.6% (95% a. 
Mk0%-193%), higher than secondary attack rates for SARS-CoV (7.5%; 95% Cl. 4E%-I0.7%) and 
MERS-CoV (4.7%; 95% Cl, O.9%*10.7%). Household secondary attack rates were increased from 
symptomatic index cases (18.0%; 95% a. 14 J%-22 J%) than from asymptomatic Index cases (0.7%; 
9S% a. 0%-4S%), to aduit contacts (283%; 95% Cl, 20.2%-37.1%) than to child contacts (16.8%; 
9S% a.1Z3%-217%), to spouses (37.8%; 95% Cl. 25.8%-505%) than to other family contacts 
078%; 95% Cl. 1!.7%-24£%), and in households with 1 contact (413%; 95% Cl. 31.7%-51J%) th 
in households with 3 or more contacts (22,8%; 95% Cl, 13.6%-33.5%).

+ Supptementalcontent
Author aflfflations and article Information are 
listed at the end of this artide.

an

(continued)

fi Open Access. This Is anopen access artide distributedunder the terms of the CC-BV License.
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Abstract (aorrtlmied)
CONCLUSIONS AND RELEVANCE The finding of this study suggest that given that individuals wfth 
suspected or confirmed jnfcctionsare being inferred to isolate at home, households will continue to 
treadgnttortvenuefortraramlsstonofSAlS-CoV-i

JAMA Network Op&i2Q20-.3(t2):e2031756. dd:J0.1CQVjamanetworta)psi2Q20JT756

Introduction
The ajr«i»4nis disease 2019 (COMD-ajpandemIcbcaiBed by severe Scute resjAatoiy syndrome
cor<m»d)us 2 (SARS-CoV-2). which te spread via direct or Indirect contact wfth Infected people Ida 
Infected resplratorydropfets or saliva, fomltes. oraerosols.12 Crowded Indoor environments wfth
sustained ctee artoct and corwersations,sudi as households, area particularly high-risk setting.8

The Wbrtd Health Organization Chfna Joint Missfoh reported hiimah^tohtnrtah trtnsmbslbn In 
Cftria largely occurred wjthin toriBes, acccurrtingfor 78% to 85% df dusters In Guangdopg and 
Sdrnan provinces.* Stayrat-home orders reduced human moblBty by to 63Hin the United
Stites,563% in the Uriited Kingdom,6 arid5496 inWuhan,7 relative to normal conditions, which 
concomitantly increased time at home. Modeling studies demonstrated that household transmission 
had a greater relative contribution to the basic reproductive number after sodal distancing 
(3096-5596) than before social distandng696r35%)> While current US Centers to Disease Control 
and Prevention recommendations are to maintain 6feet of distance from a side household member, 
this may be difficult to achieve In practice and rot be folly effective.9

The household secondary attack rate characterizes virus transmlssfbilfty Studies can collect 
detailed data on type, timing, and duration of contacts and Identify risk factors associated with 
Infectiousness of Index cases and suscepttbntty of contacts. OurobjectivBWas to estimate the 
secondary attack rateofSARS<0V-2fri households and determine factors that modify this 
parameter. We also estimated the proportion of households with index cases that had any secondary
transmission, furthermore, we compared the SARS-CoV-2 household secondary attack rate with that 
of othersevere viruses and with that todose contacts for studies that reported the secondary attack
late to both close and household contacts.

Methods
Definitions
Weestimated the traremlsdMity of SARS-CoV-2 within the household cm- family by the empirical 
secondary attack rate by dividing the number of new infections among contacts by the total number 
of contacts. Household contacts frtdude anyone fivfng In the same residence as the Index case. Family 
contacts Indude the family members of Index cases. Inducting individuals who live outside the Index 
case's household. Close contact definitions varied by study and Induded physical proximity to an 
todex case, exceediuga minimum contacttime, and/or not wearing effective protection around index 
cases before the index case was tested.

Search Strategy
Following Preferred Reporting Items for Systematic Reviews and Meta-analyses (PRISMA) reporting 
guideline, we searched PubMed using terms including SAftS-CoV-2 or COVHW9 with secondary attack 
rote, household, dosecontocts.contact transmission, mntactattaekmte.ar famBytrmsmtsskm (eTable 1 
(h the Supplement) with no restrictions on language, study design, time, or place of publication. The 
last search was conducted October 19.2020.

£ JAM Network Open. 2Q2Cfc3(n):E2Q317S6. do!:iai001/i2manetwoitepen20203T756 December M, 2020 2/17

Downloaded From: topgi/flamanetwoHcxom/ an 03/07/2021



Case l:20-cv-00363-LMB-MSN Document 72-2 Filed 06/21/21 Page 4 of 18 PagelD# 591
JAMA Network Open | Global Health Household Transmission of SARS-CoV-2

BlgMity Criteria
Eligibntty criteria are described in eApper.drxl ir. the Supplement. Aii articles with original data for 
estimating household secondary attack rate werefnduded. Case reports focusing on individual 
households and studies of dose contacts that did not report secondary attack rates for household 
members were excluded.

Data Extraction
ftie of us (ZJM.) extracted data from each study. Details appear in eAppendix 2 to the Supplement. 

Equation of Study Quality and Risk of Bias
To assess die methodological quality and risk of bias of included studies of SARS-C0\A2, we used the 
same modified version of theNewcastle-Ottawa quality assessment scale for oteervationaistudies 
used by Ring et aL8”1 Studies received as many as 9 points based on participant selection (4points), 
study comparability (1 point), and outcome of interest (4 points). Studies were classified as having 
high (s3 points), moderate (4-6 points), and low (fe7 points) risk of bias. One of us CUM.) 
evaluated the study quatty and assisted the qiia&ty&ades.

Statistical Analysis
Meta-anaiyseswwedoneusingaresWr^madmum-flkeHhood estimator model to yield Fteeman-
fUkey doublp arcsine-transformed point estimates and 95% Cl for secondaryattack rate for each
subgroup analyzed, witharandom effect for each study.12 For comparisons across covarfatesfle.
household or family. Index case symptom status, adult or child contacts, contact sex. relationship to
Index case, aduft or child Index cases, index easesex. number of household contacts, study location, 
universal or symptomatic testing, dates of study) and comparisons with dose contacts and other
viruses, study was treated as a random effect, and the cdvariatewasafixed moderator.Variables had 
to have been collected In at least 3 studies to be included in meta-analyses. TheCochran Q test and
f1 statistic are reported as measures of heterogeneity, lvalues of 25%. 50%. and 75% indicated low, 
nroderate,and high heterogeneity, respectfveiy.rastastbtical significance was set ata2-tai!ed

.05. Ail analyses were done in R version 4.02 using thepackage mttafor (R Project for Statistical 
Computing).*4®

When at (east 10 studies were available, we used funnel plots, Begg correlation, and Egger test 
to evaluate publication bias, with significance set at p < .lo.16® If we detected publication bias, we 
used the Duval and IWeedie trim-and-fill approach for adjustment.18

o =

Results
We identified 54 relevant published studies that reported household secondary transmission, with 
77758 participants (eTable 1 in the Supplement).'®-72 A total of 16 of 54 studies (216%) were at high 
risk of bias, 27(50.0%) were moderate, and 11 (204%) were low (eTable 2 in the Supplement). Lower 
quality was attributed to studies with 1 or fewer test per contact (35 studies [64.8%]), small sample 
dies (31 (574%)), and secondary attack rate not disaggregated |jy covariates (28 [51.9%]).

A description of index case identification period and methods and symptom status is provided 
in eTable 3 in the Supplement. Most studies did not describe how co-primary index cases were 
handled or whether secondary infections could have been acquired from outside the household, 
both of which can inflate the empirical secondary attack rate. Testing and monitoring strategies
varied between studes, often reflecting variations in focal testing guidelines implemented as part of
contact tracing (eTable 4 and eAppendix 3 in the Supplement).

Figure 1 summarizes secondary attack rates for 44
^ies^2aJ^MM5,47-S7saCt^6^^rorfho^oUco|^andl0offaml(y

contacts.26®’*7'45 *8-60'®^8,7’'72 Estimated mean secondary attack rate for household contacts was 
164% (95% Cl. 13.4%-ia6%) and family contacts was 17*4% (95% Cl.12.7%-22.5%). One study40

fi MM Nehmk Open. 2Q2O-3(12):e203r7S& **10.10m/ijm3nehw1tq«U(H03t756
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t Secondwy Attack Rates <SAR) of Severe Ante ftespftatofySyn<lrdme Cowm8yirus2(SARS<^V-2)fbr HousehaldOvnagte and fiimffr *?attests
Participants

Participants, wfthSARS-CoV-2
tnftcUon.ua; SAR(snccn Weight.Soiace log two Ho. XHousehold contacts

Boscoto-fUno et ri.*42020 Treviso Provfnce. Italy m J4
ftNetib^loaO ~ tdwlon.'uic ' “ 18S ~ 79
Rosenberg et ah4*2020

0.45(036334)
0.43(036-0.501
032 (033-0433
035(033-0371
034(030-0J81
032(035-030)
030(033-039)
039(032-038)

133
237NewVMclg 343 131 2.430attneretaL?202Q 8ntl Brak. tout 2824 981 2.77lopttBtnnletiL4,2020 UK

Wue»jL«2020
472 181 2342fiuh*l. china 148 48 2.08ttewet«LM2Q20

Teheran! etiL53 2020
Wl4an.06a 155 47 2.12Atlanta. U5 108 31 132Lewis et oh442020 Utah and Wisconsin us 188 52 038(031-034)

035(0115-030
033 (0.19-021)

2330*wsonetd.w2Q2o"
Wang et ah44 2020
Han « 2020
88hmeretaL»2020

Wisconsin, US 64 16 1.61Beijing. Odne 335 77 2,47South tore___
Brwria.6CTmanY

14 3 031(003-047) 0.66
24 5 031 (02)7-040)

038(033-034)
038(031-036)
038(0344133)

037Bat ettl,112020
XlnftlLn2010

Cheonan. South Korea 200 37 232QlnyfeoMuaeipsl. China 10S~ 
Hangthou, China

19 201W)etal«2020 280 SO 2.45Hattall*2020
jS»etal,M2020

Hunan. China 2771 491 038(036-0.19)
037(0344120)
037(035-038)

2.78Gutnodmu. China 542 93 2.62DtwttttLftamo Denmark 3712226 2.77Oocna-wem et al.” 2020 Thailand m 0.17(0324)32)38 2.39Wuhan. China 392 036(033-030)64 2.55aatlfltt 01,701020
WnuittaLn-2020
Parketel»2d20

China 62 10 036(008-036) 1.70BtBlno. China 036 (033-0.18)714 111 247
225SeouLSeuth Korea 34 035(0314130)

034(033-035)
033(0454)35)
032(0314)32)
031 (0464)38)
031(03)9-034)
031(0.09-034)

239Fateh-Mochadam ft al.34 2020 Trentu toly
Islam and Homan,” 1020
Park etaLS> 2020

3546 500 2.79
46 6 155

1248South Korea 10592 231Phlrlyasart et ai,54 2020
81 et at” 201Q

Pattani Province. Thailand lot 12 231Shenrhen,China 77686 238AmeOo-Penaetal232020 CaStetlon. Spain 745 S3 239AdamlkttaLla2020
Math tiro et ah502020
Chaw ctal”2020

Poland 31023 3553 031(0314)31)
031(049-033) 
031(037-035)
331(0304)39)

232a
Eastern Porta Portugal 780 83 2.70Brand 264 28 2.49
USBurke”2020 19 2 130Luo etal”2020 6ttangahou. China

Ummlnarayan et al,412020 Tamil Nadu and Andhra
Pradesh. India

1015 105 030(039-032) 233
4065 380 039(0.08-0.10) 240

Shah et ah** 2020 Gujarat India 386 34 039(036332)
038(0353.12)

2.62Sen et ah” 202Q
Korea CPC.412020

Busan, South Korea 196 16 2.44South Korea 119 9 0.08(033333) 236Cheng etat”2020 Taiwan 151 10 037(033331)
036(033330)
034(030338)

238
Singapore_____
Susan, Sooth Korea

Tungetal«2020
Let ctal,4> 2020

200 13 2.48
23 1 1.42Draper etaha2020 northern Territory. Australia 51

South Korea
034(030331)
0.00(0.003.02)

2 108Bmetth^UCO 208 1 2.72
Subgroup estimate 0364(03343396) ♦ 100

Family contacts 
Sun et ah” 2020 2hdiang Province, China 598 189 032(038335)

027(031334)
033(032337)
030(036336)
018(036331)
018(034333)
014(032335)

1135wnder Hoek et ah“ 2020 Netherlands 174 47 834Wang et eh64 2020 Wuhan. China 10 4.42Dong et al»)'2020 Timlin. China 259 S3 9.78Hut etaL”2020 isi~2hajlano Province. China 835 11.66Ownct al3) 2020
Uuetal,4t2020
Hung «t a£” 2020
Vu.taT.^2020
2huengetals2020

Nlngho, China 272 10X06uangdong Province. China 2441
.—Sslaaga...............___ Wuhan, China___  __
~ Guangdong Prorince'chSa ~3697

330 1235
013(007330

143____ 0.10(009332)
007(0.073.08)

93 12 733
U96 1237

276 1231
Subgroup estimate 

Combined estimate1
0374(03273325)
0366(01403393)

100

0.250 03 0.75
SAR(9SXCI)

feint ibes ere an inverse function of the precision of the estimates, and ban correspond to 9S» Os. CDC Indicates Centers ftr Disease Control and Prevention.
" Vfelghts far the combined estimate are auaSahie ht eTable 8 In the Supplement
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restricted index cases to children {age <18 years), resulting In a substantially tower secondary attack 
rate ef 0556. Excjwfing this outlier, the combined secondary attack rate for household and family 
contacte was 17196(95%, 14.696-19.7%). Secondary attack rates fprhcusehofd and family contacts 
viere more than 3 tfrnes higher than for dose contacts (4.8%; 95% a. 3.4%<5%; P< .001) 
(eFlgure 2 iri die Supplement). Significant heterdfoBftigty was found among studies of household 

96^%:P<x»blXfen!i(yO*“ 93.096; />< jOOl), and cfosef/1* &&jtr.P* .001)ceintacts.No 
rignfficant publication bias was observed for stucfies of household, family, or dose contacts (eFigure 3
in the Supplement). Secondary attack rates were not significantly different when restrictfngto38
st^esHm222i2««34-^

95%. 1Z8%-18.5%)(eFlgure 4 in the Supplwnent). There were no significant differences in 
secondary attack rates between 21studiesinChinaaiJ7JUM7-3a4S/,«'4®Ja6Ma-7c>-723nd 33 studies
from ottter countriestMUM*iMO-3Mi38/,®^«»^^«>« (eflgure 5 in the Supplement). 18
studies that tested qrmptcmiaticcotitacts’9'J,,J<J!ua2a3i34/4,‘47-sasis®J;asa6,*‘ant( 33 studies that
reported testing?!! omtacts”^-^^1-as^^-tc^««aMss^.6ft63^€>49-7a^e^eure 6inthe 
Supplement), and 16earty studles2*,233S3,,37^M*$8£,*ss*ss'6B7t7a Ctenuary-Febniary)and 20 later

mrdi.m (eRgure7In the Supplement).
To study the transmissIWiity  of asymptomatic SARS-CoV-2 index cases, eflgure Sin the 

Supplement summarizes 27 studles,9^3^6J0Jla4'<4'45^7-s<«2-«-S6j»«i^M£a£W2 r^jprting 
. horsehold secondary attack rates from symptomatic index cases and4shnfiesJMM^ from 
asymptomatic or presymptomatfc Index case?. Estimated mean housdtdfd secondary attack rate 
from symptomatic Index cases (I&096; 95% a. 14.296-221%) was significantly higher than from 
asymptomatic or presymptomatlc index cases (07%; 95% Ci, 096-49%; P < .000, although there 
wae few studies In the fatter group. These findings are consistent with othg household studies28,70 
reporting asymptomatic index cases as having limited role In household transmission.

There is evidence for clustering of SARS<oV-2 infections within households, with some 
households having marry secondary infections while many others have none.73*75 For example, I 
study55 reported that 26 of103 (25.2%) households had all members test positive. This is consistent
with observation of ovarllspersfonin the number of secondary cases per Index case across a range 
of settings.3 While most studies reported only the average number of secondary infectiora per index 
case, some also reported transmlsrion by hcnisehold!44iUMMM9RBure2summartes the 
proportion of households with any secondary transmission. Using an empirical analysis based cm 
secondary attack rates and mean rarmber of contacts per household, we found the proportion of

^reZMeanNumto of Oartaets per Househott Searing AtUck Rate (SAIOrrfSevere Acute Respir3toiySymIromeCoronjvrmi2eAftS<OVa), and FV<n»rticn
of Households Reporting Any Secondary Transmission From Index Cases

faporttonot 
households with 
nyMamdny 
tamniisdm

contorts Total Infected Total Infected (9SXCQ______
4023 148 48 35 22 0,63(036-078)
3330 343 131 103 63 ~ 0.61(052-070)

Contorts HouseholdsMem sueht.Scares location X
Wtt«t«l,”2020______________
jasenbetfl elal,** 2020 HewYtofc.U5______________________
towbetal,442020 Utah and Wsconsin, US 3241 188 52
Wtjgrtal,0 2020 Be|)liiftOil1ia " " 2.702 ’~33S~77 124~«1
jjhahetat»2020 Gttltrat, tafia
ttmsetat.B2020

2huhal, China 12.78-A
1432

SB 32 035 (0/)2-0.68) 13.78-A
033(025-032) ■ A 1434

S216 386 34 74 16 022(023-032)
005 (032-02<P 
004(000-02$) 
03170.134-0334)

14.43
Singapore____________ 1293 200 13
Northern Territory, Australia 1021 51 2

134 7 «A 1536Draper etaU35 2020 28 1 14.19
Model estimate 100

02S as 0.7S 
Proportion ef households with any 
secondary trammhsicn (95% Cl)

0 1 c

Theoerotcd proportion of households with any secondary transmfsdon (represented (eTableSIn the SupptementJ.Poims&esare an inverse funafondtheprecfelon of the
the Mangled was calculated as proportion With at least 1 secondary Infection in a 

household ° 1 - 0 SAtft". where rt b the mean number ef contacts fdrthat study
estimates, and bars correspond to 95% Os.
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households with any secondary transmission was lower than expected fnasetting with no ctijstering 
(eg. most transmission is nor cnaracterizedby a minority of Infected individuals) (eTabie 5 in the 
Supplement). (deafor. future studies wliiasseathisforinaBy byffttinga p bthomialto quantify 
overdlsperston inthe full data.

A number of studfe? examined factorsassodated with susceptibility of household contacts to 
Infection (eTabie 6 ih the Supplement). Age was the most examined covariate, with most 
^lKjies2o»36^9A5/»&444as&6s,65£8 lower secondary transmission ofSARS-CoV-2 to child
contacts than adult contacts. In 5 studies,2l?36a9484B individuals older than 60 years were most 
susreptibletoSARS-CoV-2 infection. Contact age was riotassodated with susceptibility in 9 
stl^gS|xoa33/t447:sa«&er.7o although thesewere typically less powered to dtfecta difference. 
Rgure3summarizes 15 studles^*,aAs«»«A4^S47^a»jafifta«l^rtj^ senate secondary
attack rates to children and adult contacts. The estimated mean hoiBehold secondary attaidt rate 
wassignificantiyWgher to adult contacts (283%; 95% 0.20^%-37.1%)than to dflld contacts
06.8%; 9S% Cl, 123%-21.7%; P < .001). Significant heterogenefty was found among studies of aduft 
(I* » 963%; P< ,001) and difld contacts (P=783%; P « JJpl). Begg (P= .03) arid Egger (P = 33) 
tests were statistically significant for studies of aduft but not child contacts (eRgure 9 in the 
Supplement). One study of adtilte^hadahigh secondary attack rate In the forest plot. Excluding this 
study improved the fiinnel plot symmetry and resulted in a secondary attadr rate to adtift contacts 
of263%{9S%CI,193%33.2%).

The second most examined factor was sex of exposed contacts, which was not associated with
susc^rtiWiity for most studiB2aaa^asM944,w*wsisaAs<woexcqrti3a4&®8ef^ure10in the
Supplement summarizes results from T1 studies2aa9'42'44/,M7/,B’sa6S^7'fi9 reporting household 
secondary attack rates by contact sex. Estimated mean household secondary attack rate to female 
contacts (207%: 95% <3.IS.0%-269%) was not significantly different than to male contacts (17.7%; 
95% Cl. 124%-23.8%). Significant heterogeneity was found among studies of female contacts 
(P = 874%; P< .001) and male contacts (P*» 877% P« .001). Moderate asymmetry was observed 
in the funnel ptot& which was significant for studies of female coittacts from Egger test (P o jQ7) but 
not male contacts; (eRgure Tl In the Supplement). However. Imputation of an adjusted effect size 
using the trim-and-flll method did not significantly change the secondary attack rate to female 
contacts 097%; 9S% Ci. 13fl%-25£%).

Spouse relationship to index case was associated with secondary infection In 4 studies284546-58 
of 6 In which this was examined.65*7 Infection risk was highest for spouses, followed by nonspouse 
family members and other relatives, which were all higher than other contacts.46 Figure 4 
summarizes results firom7studles2644'46-sa-6567 reporting household secondary attack rates try 
relationship. Estimated mean household secondary attack rate to spouses (37,8%: 95% Cl. 253%- 
505%) was significantly higher than to other contacts (173%; 95% a. 11.7%-243%). Significant 
heterogeneity was found among studies of spouses (P ° 78.6%; P < .001) and other relationships 
(P ° 833%; P < .001).

Several studies examined factors associated with Irrfectfousnessof Index cases. Older index 
case age was associated with increased secondary Infections in 3 studies*®4767of 9 in which this was 
examined.2236-39'44,63-65 eFIgure 12 in the Supplement summarizes results from 3 studies4*'44-5’ 
reporting household secondary attack rates by index case age. Estimated mean household secondary 
attack rate from adufts (IS.2%; 95% Cl, 63%-274%) was not significantly different than that from 
children (79%; 95% Cl, 1.796-163%). Index case sex was associated with transmission in 3 
studies4244-67 of 9 in which this was examined.20-364447-6165 eRgure 13 in the Supplement 
summarizes results from 7 studies2042444545-67-63 reporting household secondary attack rates by 
index case sex. Estimated mean household secondary attack rate from female contacts (16j6%; 95% 
Cl. fl.2%-223%) was not significantly different than from mate contacts (16.4%. 95% Cl, 
9.0%-25J%).

Critically severe index case symptoms was associated with higher bifectiousness in 6 
studies30-3846'48-67 of 9 In which this was examined.44-63-70 Index case cough was associated with
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ferfectivity In 2 studies 2ass of 8 In which this was examined*5-41®**7 (eAppendbt 4 rn the 
Supplement),

Contact frequency with the Index case was associated with hfejher odds of infection, specifically 
at lead 5 contacts durlng2 days before the index case ws confirmed,70 at least 4 contacts and 1 to 
3 contacts,8 or frequent contact wftWn 1 meter.2167-*8 smaller households were associated with 
trensmissionm4studles2M9/,7-49of7inwWdittewasexam'med.ss-63'6Sl:|gure5summarizes 
results from6stiidiK2CM7‘4aS5A65 reporting household secondary attack rates by number of

ftffjre 3. Seoondary Attack Rates (SAR) of Seme Acute Respliatory^mlnmKCor(ura\dnu2{SARS-CoV-2) for Adult (218 Mots) and ChIM(<I8 tears) Hoosehotd
and Fanay contacts

Participants
with

Weight,anticipants, SARS-CoV-2
Source *Location No. Infection, No. SAROSXCI)
WSmgetat.«2020
Mutts _
Children

RoSenberg etal“ 2028 New York, US
Mute_________________________
Children

Dattheretal.2,202O Bnei Brak, Israel
Adults__________ ______________
Children

Lopez Bernal et el,47 2020 UK 
Adults_________
OiHdren 

Wuetal«s2020
Mutts_________
Children

Teheranl et at,3 2020 Atlanta, US
Mutts_______
OiHdren

tarts et at,44 2020 
Adults

Begins. China
92 0.70 (0.60-0.791

036031-033)
64 6.07

36 13 2.81

a48 0.41-056)162 88 6.S7
037(030-034)156 42 63S

1448 637 044(0.41-0.471
035 (023-027)

731
1376 344 9.92

207 040(035-046)119 63S
17S 024(018-031)42 7.01

Zhutral, China
038(030-048)J12 43 630
016(005-031)31 S 3.05

031(030-043)64 20 5.64
035(013-039}44 11 3.48

Utah and 
Wisconsin. US 120 028030-036)33 634

OiHdren 038(018-039)19 4.46
wider Hock et at. 2020* Nethertzmls

Adutts 67 034 0.23-0.46)23 S.66
OiHdren 107 0220.15-031)24 534

Huaetal,572020a
Adutts
OiHdren

JM0*t aUM2020

Zhejiang Province,
China 0.21(0.18-035)510 1(0 738

325 0130.104117)43 8.69
Guangzhou, China

412 85 021(017-025) 7.03
OiHdren

l8it0tetalI4O2O2O
Mute_____
Children 

U«tat,«2020 
Adults________
OiHdren 

Metal.22 2020 
Adutts
Children

Chaw et al.28 2020 
Adutts

125 036033-011)8 731
Denmark

019(017-021)1367 257 732
859 0130.11-016)114 9.76

WUhan. China
021(016-035)292 60 632
004(001-039)100 4 731

Shenzhen, China
013 (010-016)
010(0(0-015)

462 61 7.09
163 16 736

Brunei
0.09(005-014)179 16 636

Children 014037-032}85 12 5.71
Uumtoarayanetal,«2020 TamttNaduand

Andhra Pradesh, India 2671Adutts 033(038-010)245 ■ 738
Children 009(007-011)941 85 ■IB- 933

Adutts estimate 
Children estimate

0283(0202-0371)
0.168(0.123-0317)

100
100

07SOS0 02S
SAR059(0)

Point siaes are an inverse function of the precision of the estimates and bars correspond to 9555 Os. 
* Study of family contacts.
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contacts in the household. Estimated mean household secondary attack rate for households with l
contact (415%; 95% Cl. 31.7%i51;7%) was significantly higher than households with at least 3 
contacts (22.8%; 95% Cl, 13.6%-33.5%; P < jOOT) but not different than households with 2 contacts 
Q&€/9k 95% Cl. 17S%-61.6%). There was sfjpiifcant heterogeneity in secondary attack rates 
between studies with 1 contact (P «=52J%: P <? .049). 2contacts (P«* 93.6%; p« .001). or3 or more 
contacts (P=91.6%; P < ,001). Information was not available on household crowding (eg, number 
ofpettfde per room).

figure 14 in the Supplementsummarizes 7audies76"® reporting household secondary attack 
raps for SARS-COV, and 7 studies8®"*? for Middle East respiratory syndrome corohavirus 
(MERS-CoV). Estimated mean household secondary attadc rate was 7.5% (95% a. 43%40.7%) for 
5Aie-C6Vand4.7%(a5%aa99Ma7%) for MERS-G>Y(eTi!Me7in the Supplement), both tower 
ttei die household secondary attack rate of 1&6% for SARS-C6U2 in this study (P < X101). The 
SARS-CoV-2 secondary attack rate was also higher than secondary attack rates reported for HCoV- 
NL63 (0-1Z6%). HCoV-0C43 (10.6-112%). HCoV-229E (72443%), arid HGoV-HKUl (8j6%).90'9*
Household secondary attack rates forSARS-CoV-2 were within the mfd-range of household 
Secondaryattack rates reported for influenza, which ranged from 1% to 38% based on pofymerase 
dhain reaction-confirmed infection.9®

Household Ttertsmfssfcn of SARS-CoV-2

Discussion
Wte synthesized the available evidence on household studies ofSARS-CoV-Z The combined 
household and femliy secondary attack rate was 166% (9S% Cl. 14.0%-I93%). although with 
significant heterogeneity between studies. This point estimate Is higher than previously observed

^rre4.SecondaryAtt3d<Rates(SAR)ofSevefeAaiteftespfrat«y^mlromeConmavims2(SARS-CoV-2)forHouseho!dandfind^ContattsbyRefetionshfp
Comdex Case

Partldpants
orTth

Pirtefcants, SARS-CoV-2 Weight.
Sourtc lonttai XNo. 6rfKtfon.No. SAR(95Xa)
Uto«al.ss2020 ZhBtral.Cbfni

Spouse 13 0.52 (033-0,72)
0.30 <0.22-0J9)

12 10.44Other 120 36 1132
Sunet jl,£32020* Zhejiang Prarlnce, China 
Sicme 119 76 0.64 (035-0.72) 17.83

16.41Other 1U 034(030-038)479
leads etal.** 2020 Utah and Wisconsin, us 

Spouse 33 11 033(0.18-030)
036(030-0.34)

12.65Other 1SS 41 12.62
Wo ft >1,47 2020 Qingdao Municipal, Ottos 

Spouse 16 4___ __ 035(0.06-030)
-037(0.10-035)

938Other 90 IS 10.94
U«t«t,**2020 Wuhan, China 

kwuse 90 2S 038(0.18-038) 17.18
14.25Other 037(032-033)202 3S

Uuetat,*t2020 Guangdong fYovtnce, China 
Spouse 563____  131 033(030-037) 2033Othar 1878 199 031(0.09-0.12) S 18.46

Chan et at,” 2020 Brunei 
Spouse
Other

Spouse estimate 
Other estimate

_____31_______ 13 0,42 (035-0,60)
006 (0.04-0.10) 
0.378(03584130!) 
0378(0.117-0348)

12.09
233 15 1600

100I 1G0
02$ aso 0.75

$A*<95XCI)

rises are an inverse function oftfigprecisfcnofthg estimate and hart foggy (it
* Stuify of family contacts.
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secondary attack rates for SARS-CoV and MERS-CoV. Households.are favorable environments for 
transmission.Tney are what are known as 3Cs environments, as th^y are dosed spaces, wherefemlty 
mar ftbers may crowd and be (n dose contact with conversation.  ̂there may hgnxjiirpri^conf 
per3onal protectfve equipment reiatfve to other settings.

That secondary attack rates Were not 4®rflficant$y different between household and family 
contacts may indicate that most farniiy contactsare to the samehousehold as Index cases. Household 
and family amtarts are at higher risk than otter types of dose CDntacts,and risks are hot equaiwithin 
htkrseholds. Rouses wereathigherriskthanotfrer family contacts, which mayexpiain why the 
secondary attack rate was highertn households with l Vs3 or greater contacts. Spouse relationship

to the index case was abbaSIgnlficantrfsk  factor chservedIn studiesofSARS^oVahdHINi.^335 This 
may reflect fntimaiy. steeping In the same room, or tdnger or more direct fflcpoaire to fndex cases. 
RirtherlnveStfgatlonbrequfredtodeternTlnewhethersexuafcontactisatransmissfonroute. 
Although not directfy assessed, household crowding (eg. number of people per room)may be more

higiortetrt for SABS-ay-2 transmission than the total number of people per households as has been
dembnstratedfor fnfiuenaa.®64®

The finding that secondary attack rates were higher to adult contacts than to child contacts is 
consistent with empirical and modeling studies,99*00 lower irifedfon rates in children may be

Fiprre&SecotidaryAttadt.RatestSAIO ofAcute Reqrfad<nySyhiinaheCorcinavbui2CSARS^V^ivtfieNnnberofftopteliy(ngfittfte  Same HouMhoM
as the Index Case

PartMpants
wRh

Weight,PartMpants. SARS-CoV-2
Source location lnt*cttai.No.SAR(9SXO) XNo.
nejoflxrg et al** 1020 New York. US

1 Contact 31 U 0.42(025*0.60)
aarflUMun

12.20
2 Contacts 30 18 1SJ1
*3 Contacts

lepa Bernal et at/0 2020 UK 
1 Contact

282 0.35(0304141)ICO 17.35

77 3B 049(038*0.61)
0,41(031*030)
028(033*033)

2020
10492 Contacts 106 43

*3 Contacts 289 80 1734
Wuetal.6S2020

1 Conta ct __
2 Contacts'

2hshaI,CMna
5 040(002-086)2 2.74

.14_______ 8 057(030.032)
031(0234)39)

1232
03 Contacts 124 38 15.12

Wing etot,*12020 
1 Contact

Wuhan, China
27 056(036*0.74)IS. 1L0S

2 Contacts 21 IS 071(0504189)
030(0194143)

1450
83 Contacts 56 17 11.75

t)ingse *tat,« 2020 
1 Contact

Denmark
028(0244133)
015(012*018)

368 103 3132
10722 Contacts

13 Contacts
432 64
1426 014(033-016)204 a 19.42

AmtdcrPena et ai,302020 CasteUnn, Spain
1 Contact
2 Contacts ____ —
13 Contacts

1 Contact estimate
2 Contacts estimate 
83 Contacts estimate

£2_______.40 _ 043(033*054) 2139
173 009(0054114)

007(0464110)
16 19.43

397 27 1082
0415(031741517)
0386(017941616)
0228(01364)335)

100
100
100

035 0.S 075 10
SAR(95XC1)
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attributed to asymptomaticor mild disease, reduced susceptibility from cross^mmunity from other 
comnaviruses,10' and low case ascertainment,10* but die difference persisted in studies in tWiich afl 
eontactsweretested regardless ofsymptcms. Hitter transmission rates to adults may be influenced 
by spousal transmission.Gfven the fatreased risk tospousal contacts, future studies might compare 
shlld contacts and nonspouse aduit contacts to ascertain whether this difference persists. Limited 
data suggest children have not played a substantive rote In household transmission of 
SARS-CoV-2/a,03',os However, a study in South (Corea of10592 household contacts noted relatively 
high transmission from index cases who were aged 10 to 19 years.51 Although children seem to be at 
reduced riskfor symptomatic disease, itisstiHundearwbethef they shed virus similarly to adults.106

We did not find associationsbetween householdcontact dr indekcase sex and secondary 
transmission. The Wold Health Organization reports roughly even distrfljutfon of SARS-CoV-2 
infections between womenandmen worldwide, wftohigher mortality in men.107

We found dgnificantfy higher secondary attack rates from symptomatic Index eases than 
asymptomatic or presymptomatic index rams, although less data were available on the latter. The 
hdtdf substantia) transmission fromobservedasymptanatlolndex cases is notable. However, 
presymptomatic transmission does occur, with some studies reporting die timing of peak 
Wectiousnessat approximately the period of synipitom onset.19®09 In countries where infected 
Individuals were isolated outside the home, titis could further alter thetimlng of secondary infections 
by Hmitir^ contacts after ilbress onset.110

Household secondary attack rates were higher for SARS-CoV-2 than SARS-CoV and MERS-CoV, 
which may be attributed to structural differences in spite proteins,m higher basic reproductive 
rates,inahdhigher viral toads hr the nose and throat at the time of symptom onset.”3 Symptoms 
associated with MiERS-CoV and SARS-CoV often require hospitalization, which increases nosocomial 
transmission, whereas less severe symptoms of SARS-CoV-2 facilitate community transmission.18 
Similarly, presymptomatic transmission was not observed for MERS-CoV or SARS-CoV.1*4-115

limitations
Our study had several limitations. The most notable is the large amount of unexplained 
heterogeneity across studies. This is likely attributable to variability in study definitions of index cases 
and household contacts, frequency and type of testing, sododemographic factors, household 
characteristics (eg. density, air ventilation), and local policies (eg, centralized isolation). Rates of 
community transmission also varied across locations. Oven that sturfies cannot always rale out 
Infections from outside of the home (eg. nonhouseholdcontacfe), household transmission may be 
overestimated. For this reason, we excluded studies that used antibody tests to diagnose household 
contacts. Furthermore, many analyses ignored tertiary transmission within the household, classifying 
all subsequent case as secondary to the index caso. Eighteen

OTiy symptomatic household
contacts, which would miss asymptomatic orsubcfirdcal Infections, although secondary attack rate 
estimates weresimilar across studies testing ail vs onfy symptomatic contacts.

Important questions remain regarding household spread of SARS-CoV-2. Chief among them Is 
tire infectiousness of children to their household contacts and the infectiousness of asymptomatic, 
mildly ill, and severely III index cases. This study did not provide additional elucidation of factors 
influencing intergeneratipnal spread. People unable to work at home may have greater ride of SARS- 
CoV-2 exposure, which may increase transmission risk to other household members. There may be 
overdispersion in the number of secondary infections per index case, which could be caused by 
variations in viral shedding, household ventilation, or other factors.

Conclusions
The findings of this study suggest that households are and will continue to be important venues for 
transmission, even where community transmission Is reduced. Prevention strategies, such as
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Increased mask-wearing at home, improved ventilation, voluntaty Isolation at extemalfedCtles. and 
targeted antiviral prophylaxis, should be further explored.
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JS-61
2
3
4
S
6
7
8 IN THE UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA9
10
11
12

HARVEST ROCK CHURCH,INC„ 
and HARVEST INTERNATIONAL 
MINISTRY, INC., Itself and on 
behalf of its member churches in 
California,

2:20-cv-06414JGB(KKx)
FINAL JUDGMENT ENTERING 
PERMANENT INJUNCTION, 
AWARDING ATTORNEY’S FEES 
AND COSTS, AND DISMISSING 
ACTION
Judge: The Honorable Jesus G.

Bernal
Action Filed: 7/17/2020

13
14
15

Plaintiffs,16
v.

17
18 GAVIN NEWSOM, in his official 

capacity as Governor of the State of California,
Defendant.

19
20
21
22 It is hereby ORDERED that Defendant, Gavin Newsom, in his official 

capacity as Governor of the State of California, all State officers, agents, 
employees, and all other persons in active concert or participation with him, are 

hereby permanently enjoined state-wide from issuing or enforcing regulations 

issued in connection with the COVID-19 State of Emergency declared on March 4, 
2020 that impose:

23
24
25
26
27

2*1
1
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(1) any capacity or numerical restrictions on religious worship services and 

2 gatherings at places of worship, provided that if
(a) hospital admissions for individuals aged 1-17 suffering from COVTD-19 

rise at least 100% statewide, or at least 200% in a county with at least 10 

hospitalizations in the prior week, in each of two consecutive weeks; or
(b) statewide daily case rates for COVID-19 rise above 25 cases per hundred 

thousand persons, and die statewide four week total projected available adult 
intensive care unit bed capacity falls below 20%,

the State may impose capacity or numerical restrictions on religious worship
10 B services and gatherings at places of worship that are either identical to, or at least as
11 I favorable as, the restrictions imposed on other similar gatherings of similar risk, as
12 I identified by the Supreme Court in Tandon v. Newsom, 141 S. Ct. 1294 (2021),
13 | South Bay United Pentecostal Church v. Newsom, 141 S. Ct 716 (2021), Harvest
14 I Rock Church, Inc. v. Newsom, 141 S. Ct 1289 (2021), and Roman Catholic
15 | Diocese of Brooklyn v. Cuomo, 141 S. Ct 63 (2020);

(2) any new public health precautions on religious worship services and
17 gatherings at places of worship not in the current guidance, unless those precautions
18 are either identical to, or at least as favorable as, the precautions imposed on other
19 similar gatherings of similar risk, as identified by the Supreme Court in Tandon v.
20 Newsom, 141 S. Ct 1294 (2021), South Bay United Pentecostal Church v. Newsom,
21 141 S. Ct. 716 (2021), Harvest Rock Church, Inc. v. Newsom, 141 S. Ct 1289
22 (2021), and Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct 63 (2020);

1

3
4
S
6
7
8
9

16

23 and
24 (3) any restrictions or prohibitions on the religious exercise of singing and 

chanting during religious worship services and gatherings at places of worship 

besides generally applicable restrictions or prohibitions included in the guidance for 

live events and performances.

25
26
27
28

2
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1 This Order does not prohibit the State from issuing recommendations, best
2 practices, precautions, or other measures, as long as such promulgations make clear
3 to the public that they are voluntary and not enforceable.
4 It is further ORDERED that Plaintiffs should be and hereby are declared
5 I prevailing parties for purposes of 42 U.S.C. § 1988; Defendant shall pay Plaintiffs
6 the sum of $1,350,000 for Plaintiffs’ reasonable attorney’s fees and costs
7 necessarily incurred in this case. Pursuant to 28 U.S.C. § 1961, post-judgment 

interest shall begin to accrue 60 days from the date this Court signs this Order;
It is further ORDERED that this action is dismissed with prejudice; and

10 | It is further ORDERED that this Court shall retain jurisdiction over this action
11 for purposes of implementing and enforcing the final judgment.

8
9

12
13
14 It is so ORDERED.
15 Dated: May 14,2021
16
17 United States District Judge
18
19
20
21
22
23
24
25
26
27
28
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Executive Order Number Seventy-Two (2020) 

and Order of Public Health Emergency Nine

December 10,2020



Commonwealth of Virginia 
Office of the Governor

Executive Order
NUMBER SEVENTY-TWO (20201

AND
ORDER OF PUBLIC HEALTH EMERGENCY NINE

COMMONSENSE SURGE RESTRICTIONS

CERTAIN TEMPORARY RESTRICTIONS DUE TO NOVEL CORONAVIRUS
(COVID-19)

Importance of the Issue

In November, as case counts and positivity rates began to rise, we took additional 
measures to stem the spread of the virus throughout the Commonwealth. In general, Virginians 
cooperated with those measures. Unfortunately, the surge that began many weeks ago is 
continuing across the Commonwealth. All five health regions are experiencing increases in new 
COVID-19 cases, positive tests, and hospitalizations. Virginia is averaging more than 4,000 new 
COVID-19 cases per day, up from a statewide peak of approximately 1,200 in May. Virginia’s 
PCR percent test positivity rate is at 11.1 percent, an increase from 6.5 percent approximately 
one month ago. As of December 10,2020, all but one health region reported a PCR test 
positivity rate at or above ten percent. Hospitalizations have increased by approximately 83 
percent in the last four weeks. COVID-19 ICU hospitalizations have been increasing for 33 days 
and the statewide rate (4.4 per 100,000 persons) has exceeded the threshold of concern (3.5 per 
100,000 persons) for the rate of confirmed COVID-19 hospitalizations. Since this pandemic 
began in March, we have learned that socialization with persons outside of your household and 
sustained activities in indoor settings contribute significantly to the transmission of the virus. 
Virginians must continue to practice the measures that we know work to stem the spread of the 
virus: wash your hands, avoid touching your face, avoid gatherings, and wear face coverings 
both indoors and outdoors. Therefore, additional measures are necessary to protect public health 
and stem the spread of COVID-19.

Directive

Therefore, by virtue of the authority vested in me by Article V of the Constitution of 
Virginia, by § 44-146.17 of the Code of Virginia, by any other applicable law, and in furtherance



c. Conduct screening of coaches, officials, staff, and players for COVID-19 symptoms 
prior to admission to the venue/facility.

d. Employees must wear face coverings while working in their place of employment.

e. Spectators must wear face coverings over their nose and mouth at all times.

For more information on how to reduce the risk of COVID-19 exposure and spread 
associated with indoor and outdoor recreational sports activities, consult the Virginia 
Department of Health’s “Considerations for Recreational Sports” webpage, which can be 
found here.

14. Enforcement - Business Restrictions

a. Guidelines for All Business Sectors and the sector-specific guidelines appear here.

b. The Virginia Department of Health and the Virginia Alcoholic Beverage Control 
Authority shall have authority to enforce section H, subsection A of this Order. Any 
willful violation or refusal, failure, or neglect to comply with this Order, issued 
pursuant to § 32.1-13 of the Code of Virginia, is punishable as a Class 1 misdemeanor 
pursuant to § 32.1-27 of the Code of Virginia. The State Health Commissioner may 
also seek injunctive relief in circuit court for violation of this Order, pursuant to § 
32.1-27 of the Code of Virginia.

c. In addition, any agency with regulatory authority over a business listed in section II, 
subsection A, including but not limited to the Virginia Department of Labor and 
Industry, pursuant to § 40.1-51.1 of the Code of Virginia, the Department of 
Professional and Occupational Regulation, pursuant to 18 Va. Admin Code § 41-20- 
280, and the Virginia Department of Agriculture and Consumer Services, pursuant to 
§ 3.2-5106 of the Code of Virginia, or any other law applicable to these agencies, 
may enforce this Order as to that business.

B. OTHER RESTRICTIONS

1. All Public and Private In-Person Gatherings

All public and private in-person gatherings of more than 10 individuals who do not live 
in the same residence are prohibited. A “gathering” includes, but is not limited to, parties, 
celebrations, or other social events, whether they occur indoors or outdoors. The 
presence of more than 10 individuals performing functions of their employment or 
assembled in an educational instructional setting is not a “gathering.” The presence of 
more than 10 individuals in a particular location, such as a park, or retail business is not a 
“gathering” as long as individuals do not congregate. This restriction does not apply to 
the gathering of Family members, as defined in section II, subsection D, paragraph 2 
living in the same residence.

12



Subject to the following requirements, this restriction shall not bar individuals from 
attending religious services or assembling for educational instruction with more than 10 
people provided:

a. Individuals assembled for educational instruction adhere to the applicable physical 
distancing and sanitization plan and guidelines of the relevant governing body or 
educational institution;

b. Individuals attending religious services:

i. Practice proper physical distancing at all times.

ii. Mark seating and common areas where attendees may congregate in six-foot 
increments to maintain physical distancing.

iii. Ensure that any items used to distribute food or beverages either should be 
disposable or washed or cleaned between uses between individuals who are not 
Family members.

iv. Conduct routine cleaning and disinfection of frequently-contacted surfaces prior to 
and following any religious service.

v. Post signage at the entrance that states that no one with a fever or symptoms of 
COVID-19 is permitted to participate in the religious service.

vi. Post signage to provide public health reminders regarding physical distancing, 
gatherings, options for high risk individuals, and staying home if sick.

vii. Individuals attending religious services must wear face coverings in accordance 
with Section III below.

viii.If religious services cannot be conducted in compliance with the above 
requirements, they must not be held in-person.

Further, any social gathering held in connection with a religious service is subject to 
the public and private in-person gatherings restriction in Section II, subsection B, 
paragraph 1. Additional suggested guidance can be found here.

2. Institutions of Higher Education

Institutions of higher education shall comply with all applicable requirements under the 
Phased Guidance of Virginia Forward and the “Guidelines for All Business Sectors.”
Any postsecondary provider offering vocational training in a profession regulated by a 
Virginia state agency/board must also comply with any sector-specific guidelines relevant 
to that profession to the extent possible under the regulatory training requirements. Such

13



Effective Date of this Executive Order

This Order is in furtherance of Amended Executive Order 51 (2020). Further, this Order 
shall be effective 12:01 a.m., Monday, December 14,2020, and shall remain in full force and 
effect until 11:59 p.m., January 31, 2021.

Given under my hand and under the Seal of the Commonwealth of Virginia and the Seal 
of the Office of the State Health Commissioner of the Commonwealth of Virginia, this 10th day 
of December, 2020.

Ralph S. Northam, Governor

M. Potman Oliver, MD, MA
State Health Commissioner

Attest:

Kelly Thomasson, Secretary of the Commonwealth
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James Tolle v. Governor Ralph Northam, et al

Case No. l:20-cv-00363

(District Court, ECF 76) 

dated August 9, 2021



Case l:20-cv-00363-LMB-MSN Document 76 Filed 08/10/21 Page 1 of 5 PagelD# 629

FILED
MAILROOM

AUG | 0 2021
CLERK, U.S. DISTRICT COURT^' '§USt 

ALEXANDRIA. VIRGINIAHon, Judge Leonie Brinkema 
United States District Court 
Eastern District of Virginia 
401 Courthouse Square 
Alexandria, VA 22314

Re: Request for Reconsideration of Order in
James Tolle v. Governor Ralph Northam, et al., Case No. l:20-cv-00363

Dear Judge Brinkema:

As you know, I am the Plaintiff in re case, representing myself pro se. 1 am writing to 
inform the Court of events and actions by Defendants arising around the time and after your 
dismissal of my complaint and to respectfully request reconsideration of your Order entered July 
29, 2021 (Electronic Case File 74), hereinafter “Order”.

In your Opinion issued with the Order (Electronic Case File 73, hereinafter “Opinion”), 
you stated that “the Executive Orders about which Tolle complains have been rescinded and 
there is no indication that the defendants will adopt new restrictions” (at 14). You also find that 
the U. S. Supreme Court decision in Roman Catholic Diocese of Brooklyn, 141 S. Ct. 63 (2020) 
(hereafter, Diocese of Brooklyn), “has no bearing on this civil action”, Id., because that “case 
was decided within a very different public health context than currently exists in Virginia”, Id., 
finding that “70% of adults in Virginia had received at least one Covid-19 vaccine dose” 
(Opinion at 16) and quoting Defendant Northam stating “we are seeing the results in our strong 
vaccine numbers and dramatically lowered case counts....”, Id. Despite my arguments that my 
Complaint is not moot because “Defendants provide no reason for the Court to believe that the 
multiple other constitutional violations [unrelated to religious capacity restrictions]...will not be 
re-instituted...due to a resurgence of COVID-19 or during a pandemic caused by another novel 
virus”1, the Court found that “this civil action is moot” (Opinion at 16).

1 Electronic Case File 72, ^6. It is noteworthy that despite the fact that the Opinion discusses the 
reasons why the Court believes that Plaintiff’s arguments concerning the Diocese of Brooklyn 
precedent are not compelling, the Court’s Opinion does not offer any discernible rebuttal to 
Plaintiffs argument that “Defendants provide no reason for the Court to believe that the multiple 
other constitutional violations...will not be re-instituted...due to a resurgence”. Plaintiffs 
Complaint claims violations of First Amendment rights to free practice of religion based on 
restrictions on religious services other than capacity restrictions; violations of First Amendment 
rights to freely travel and assemble based on gathering limits and social distancing requirements 
which do not pass strict scrutiny; violations of First or Fourth Amendment rights to pursue 
practices in his home without government supervision or unwarranted surveillance; and 
violations of the Fourteenth Amendment due to illegal quarantine restrictions on healthy persons 
without due process -when the consensus of science shows that transmission by asymptomatic 
persons is non-existent or is very rare. Except for the capacity restrictions on religious sendees, 
nothing is found in the Opinion which explains why it is not reasonable to believe that 
Defendants wilt return to the mitigation practices which caused these constitutional violations
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At die time that your Order was entered, actions by die Centers for Disease Control 
(CDC) and Defendants came to light which demonstrate die validity of my arguments against 
mootness and calls into question the basis of the Order. On July 27, 2021, die Director of the 
CDC reversed its guidance for public COVID-19 mitigations due to a resurgence of the virus 
based on new “data from recent outbreak investigations showing that Delta variant behaves 
uniquely differently from past strains”.2 Subsequently, Defendant Northam was reported to have 
publicly stated that the Commonwealth reported 1,101 new COVID-19 cases on July 29th, which 
is up significantly from die less than 200 daily cases recorded just a month before.3 Defendant 
Northam was quoted as stating following die CDC’s report of a resurgence: “We’ll offer 
guidelines in die next couple of days....”4 To the extent that die Court used die past 
improvements in public health indicators to assess the likelihood of future quarantine 
restrictions, die new data reported by Defendant Northam at the time of the Order should give 
pause to any findings based on belief that the pandemic restrictions are over. With the metrics 
used by the Governor to manage public health seeing such a sharp rise as reported by 
Defendants, it is hard to believe that Defendant Northam will not re-impose some quarantine 
restrictions on healthy persons again, which will directly or indirectly affect at least some of the 
constitutional rights raised in Plaintiff’s claims. Furthermore, the specific reversal of the CDC’s 
guidelines toward healthy persons who have been vaccinated should make it clear that action 
against healthy persons is being considered and will likely be done without regard to the 
quarantine laws or due process, just as before.

Although die Court’s Opinion was correct that all COVID-related restrictions related to 
my Complaint of the other constitutional violations not involving religious capacity restrictions 
were rescinded with EO-79, die prediction in my arguments that a resurgence of a strain of the 
current virus or a new virus would likely lead to Defendant Northam considering re-institution of 
similar restrictions has been proven true by the events and actions of the Defendants’ since the 
time of the Order. Not only is it still true that “Defendants provide no reason for the Court to 
believe that die multiple other constitutional violations...will not be re-instituted...due to a 
resurgence”5, but die CDC’s guidance and Defendants’ actions since the time of the Order have 
shown strong evidence of “indication that the defendants will adopt new restrictions” after EO- 
79 as required by the Court’s Opinion.

Furthermore, die Court’s Opinion misinterpreted the Supreme Court’s doctrine of 
mootness when applying it to Plaintiff’s Complaint and the recent actions of Defendants have 
made it more clear that Plaintiffs Complaint is not moot according to the proper application of 
Supreme Court precedent Although die Court's Opinion responded to Plaintiff’s arguments 
based on Friends of die Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U.S. 
167, hereinafter “Friends”, and Diocese of Brooklyn by discussing the Diocese of Brooklyn 
precedent at length, the Court failed to address die Supreme Court standard for mootness

during future resurgneces or new virus outbreaks.
2 See multiple public reports of CDC Director’s announcement, including “CDC changes mask 
guidance in response to threat of Delta variant of Covid-19”, K. Collins, et al, Updated July 27, 
2021, https://www.cnn.com/2021/07/27/politics/cdc-mask-guidance/index.html.
3 Reported by Channel 6 News, Richmond, on July 29,2021, see https://www.wtvr.com/news/ 
coronavirus/ northam- virginia-mask-guidance-july-2021-delta-variant.
4 Id.
* Electronic Case File 72, U6
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established in Friends: “the standard for determining whether a case has been mooted by the 
defendant's voluntary conduct is stringent: A case might become moot if subsequent events 
make it absolutely clear that the allegedly wrongful behavior could not reasonably be expected 
to recur” (Friends at 170, citing United States v. Concentrated Phosphate Export Assn., Inc., 393 
U.S. 199, 203). Even if this precedent was not dear to the Court at the time of its Order, it 
should be plainly dear following the actions by the CDC and statements by Defendant Northam 
that Plaintiff’s Complaint does not meet the Supreme Court standard for mootness. These recent 
events have now made it anything but “absolutely dear” that restrictions used in the past before 
the Court’s Order will not be re-instituted during the resurgence of COVID-19 due to the Delta 
or other variants. How can anything be “absolutely clear” when the Governor admits they are 
still considering more quarantine restrictions on healthy persons at this time and are promising 
some imminent action which is still not defined.

Additionally, the Court’s reliance on American Federation of Government Employees v. 
Office of Special Counsel, 1 F.4th 180 (4th Cir. 2021), hereinafter “AFGE”, is even more 
dubious in light of the recent events than it was before the Order. The AFGE decision is 
Inapposite to Plaintiff’s Complaint in the first place because the advisory opinion of the Office of 
Special Counsel (OSC) which was withdrawn had only a remote possibility of ever being re­
instated again, as noted by the Court of Appeals: “Once Donald Trump was no longer a 
candidate for public office, it made no sense for OSC to maintain guidance that hinged on the 
fact that he was.” (AFGE at 13) The remote possibility that the OSC’s advisory opinion would 
ever be needed again when Donald Trump was President is so far removed from the possibility 
that a resurgence of the COVID-19 virus or a new vims would lead to Defendant Northam re­
instituting quarantine restrictions on healthy persons that it should have been obvious that this 
precedent does not apply to Plaintiff’s case. However if the stark difference in likelihood of 
repetition between the cases was not clear at the time of die Order, it should be clear by now 
after a resurgence of the COVID-19 virus due to the Delta variant has led to Defendant Northam 
publicly considering re-imposition of restrictions on healthy persons. The recent events and 
actions demonstrate further how inapposite AFGE is to Plaintiff’s Complaint.

For the above reasons, I respectfully request that the Court reconsider its Order and 
reverse its dismissal of my Complaint in light of the events and statements by Defendants since 
the time of die Order, If die Court fails to reconsider or reverse its Order, I intend to appeal the 
Court’s dismissal of Plaintiff’s Complaint based on die above issues as well as other errors. For 
this reason. 1 respectfully request that the Court grant an extension of the time to file a Notice of 
Appeal for that Order in accordance with Fed. R. App. P. 4(a)(5) for the length of time that die 
Court reconsiders its Order.

I thank you for your consideration in diis matter.
Very truly yours,

^mesTolle 
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