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Massa, Justice. 

James Combs was driving his company van when he swerved off the 
road and demolished a utility box. He then drove to his nearby home. The 
responding officer found Combs just as he parked in his front driveway. 
The officer ultimately took Combs to the hospital for a blood test. After 
they left, other officers towed the van as evidence of leaving the scene of 
an accident. Before the tow, they conducted an inventory search, which 
revealed pills in a bag under the driver’s seat.  

Combs was charged with several offenses, including four based on the 
pills. After he unsuccessfully moved to suppress the pills, a jury convicted 
him of all but one charge. On appeal, a panel concluded the pills should 
have been suppressed. Finding the van’s seizure and search lawful, we 
affirm the trial court.  

Facts and Procedural History 

In the late afternoon of February 11, 2017, Combs was driving north on 
Lafayette Avenue in Lebanon, Indiana. He was in a yellow Ford van that 
prominently advertised the company he ran with his wife—Combs Gold 
& Stuff, a pawn shop and gold-buying business. In addition to the name, 
the van included the company’s phone number, address, and slogans, 
making it “a mobile billboard.” Tr. Vol. II, p.62.  

While speeding, Combs came upon stopped traffic near the Lebanon 
Street Department. He swerved to his right to avoid hitting the vehicle in 
front of him, driving off the road and demolishing a utility box. Witnesses 
called 911 to report the crash. Combs exited the van, viewed the scene, 
took pictures, and rummaged around under the driver’s seat. He then 
drove away, over the objections of witnesses, to his home in Clear Vista 
Estates, a nearby neighborhood.  

Officer James Koontz of the Lebanon Police Department quickly 
arrived at the crash scene. He spoke with a witness, who described the 
van as “yellow” with “Combs on the side” and pointed him toward Clear 
Vista. Tr. Vol. III, p.21. As he drove through the neighborhood, a family 
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who saw the van pointed Officer Koontz in its direction. The van had also 
left a “a fluid trail” that helped guide Officer Koontz. Tr. Vol. II, p.9. 
Officer Koontz spotted a van that matched the witness’ description in a 
driveway and pulled in behind it as Combs was stepping out of it. After 
exiting his vehicle, Officer Koontz “could see the side of the van.” Id., p.10. 
He observed “[t]he front driver’s side tire was flat and [there was] a clear 
fluid trail from the roadway, up the driveway, to the van.” Id. The grill 
and bumper were also damaged. 

Officer Koontz began speaking with Combs, who quickly admitted to 
the crash and leaving the scene. By then, witnesses to the crash had 
arrived. One witness informed Officer Koontz that Combs may have been 
trying to hide something in the van. Officer Koontz asked Combs if he 
could look inside the van, and Combs initially consented. But after Officer 
Koontz refused to allow Combs to hand him items from the van, Combs 
withdrew his consent, and there was no search. Based on witness 
statements and his interactions with Combs, Officer Koontz believed 
Combs was intoxicated. He administered three field sobriety tests, and 
Combs failed two of them (although his breathalyzer test was negative for 
alcohol). 

By this point, other Lebanon officers had arrived at Combs’ home, 
including Lieutenant Rich Mount. He asked Combs for permission to look 
inside the van, and Combs consented to a search under the seats. Officer 
Koontz found a bag under the driver’s seat, but Combs did not consent to 
him opening it, so the search stopped. Combs agreed to a blood test, so 
Officer Koontz took him to a hospital. The remaining officers decided to 
tow the van as evidence of Combs leaving the crash, so they inventoried 
it. Under the driver’s seat, they found a black bag that contained, among 
other things, various pills that were later determined to be alprazolam, 
hydrocodone, and oxycodone (both 7.5- and 10-milligram doses). The 
officers seized the pills but turned over the bag and its other contents to 
Combs’ wife before the van was towed. 

The State ultimately charged Combs with nine counts, the first four 
based on the pills. Counts I through III—possession of a narcotic drug as a 
Level 3 felony in violation of Indiana Code sections 35-48-4-6(a) and 
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(d)(2)—were based on the hydrocodone, 10-milligram oxycodone, and 7.5-
milligram oxycodone pills, respectively. Count IV—possession of a 
controlled substance as a Level 6 felony in violation of Indiana Code 
section 35-48-4-7(a)—was based on the alprazolam. Count VIII was 
leaving the scene of an accident as a Class B misdemeanor in violation of 
Indiana Code sections 9-26-1-1.1(a)(4) and (b).1  

Combs unsuccessfully moved to suppress the pills under the Fourth 
Amendment to the United States Constitution and Article 1, Section 11 of 
the Indiana Constitution.2 The case proceeded to trial, where a jury found 
Combs guilty of all counts except Count IV. Combs appealed, arguing, 
among other things, that the trial court erroneously admitted the pills. 

Our Court of Appeals found that Combs’ federal constitutional rights 
were violated. Combs v. State, 150 N.E.3d 266 (Ind. Ct. App. 2020), trans. 
granted, 157 N.E.3d 527. It concluded “the towing and impound search . . . 
were merely pretextual means by which officers could search the [van] to 
find incriminating evidence.” Id. at 275. Because “Combs admitted that he 
was going to contact law enforcement regarding the accident . . . it [was] 
not clear why the officers needed the van to solve the crime.” Id. at 276. 
The “indicia of pretext” meant “the search . . . was unreasonable” and 
“impermissible under the open view and plain view doctrines and the 
Fourth Amendment.” Id. Because the pills should have been suppressed, 
the panel reversed Combs’ convictions for Counts I, II, and III. Id. at 277. It 
declined to address his state constitutional argument, id. at 274 n.5, and 
rejected his other arguments, id. at 281–82. 

1 The other counts were: Count V, operating a vehicle while intoxicated endangering a person 
as a Class A misdemeanor in violation of Indiana Code section 9-30-5-2(b); Count VI, 
operating a vehicle while intoxicated as a Class C misdemeanor in violation of Indiana Code 
section 9-30-5-2(a); Count VII, operating a vehicle with a schedule I or II controlled substance 
or its metabolite in the body as a Class C misdemeanor in violation of Indiana Code section 9-
30-5-1(c); and Count IX, public intoxication as a Class B misdemeanor in violation of Indiana
Code section 7.1-5-1-3(a)(1).

2 Although the trial court certified its order denying Combs’ suppression motion for 
interlocutory appeal, the Court of Appeals declined to accept jurisdiction. 
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The State petitioned for transfer, which we granted.3 See Ind. Appellate 
Rule 58(A). 

Standard of Review 

Generally, “[t]rial courts have broad discretion to admit or exclude 
evidence,” and we review for abuse of that discretion. Satterfield v. State, 
33 N.E.3d 344, 352 (Ind. 2015). However, “when a challenge to an 
evidentiary ruling is based ‘on the constitutionality of the search or 
seizure of evidence, it raises a question of law that we review de novo.’” 
Johnson v. State, 157 N.E.3d 1199, 1203 (Ind. 2020) (quoting Thomas v. State, 
81 N.E.3d 621, 624 (Ind. 2017)), cert. denied, --- S. Ct. ---- (2021), No. 20-7612, 
2021 WL 2044617 (U.S. May 24, 2021). 

Discussion and Decision 

Combs asserts that the police violated his Fourth Amendment rights by 
seizing and searching his van without a warrant. The Fourth 
Amendment—incorporated against the states through the Fourteenth 
Amendment—protects people against unreasonable searches and 
seizures. U.S. Const. amend. IV; Berry v. State, 704 N.E.2d 462, 464–65 (Ind. 
1998). Because it “generally requires warrants for searches and seizures,” 
Johnson, 157 N.E.3d at 1203, “a warrantless search or seizure is per se 
unreasonable, and the State bears the burden to show that one of the 
‘well-delineated exceptions’ to the warrant requirement applies,” Osborne 

3 Because we only address whether the pills should have been suppressed, we summarily 
affirm the panel’s disposition of Combs’ other arguments. See Ind. Appellate Rule 58(A)(2). 
We agree with the panel that Combs waived his state constitutional argument, see App. R. 
46(A)(8)(a), so we only address his federal constitutional argument. Combs’ briefing on this 
argument largely lacked the “cogent reasoning” required by Appellate Rule 46(A)(8)(a). But 
his noncompliance with that rule was not “sufficiently substantial to impede our 
consideration” of his argument, Davis v. State, 265 Ind. 476, 478, 355 N.E.2d 836, 838 (1976), 
largely because of his pretrial suppression motion. And because we prefer to resolve cases on 
their merits, we address the substance of his argument. See Pierce v. State, 29 N.E.3d 1258, 1268 
(Ind. 2015).  
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v. State, 63 N.E.3d 329, 331 (Ind. 2016) (quoting Katz v. United States, 389
U.S. 347, 357 (1967)).

When police seize and then search a vehicle, “both measures must be 
reasonable—that is, executed under a valid warrant or a recognized 
exception to the warrant requirement.” Wilford v. State, 50 N.E.3d 371, 374 
(Ind. 2016). One exception to the warrant requirement arises when an 
incriminating object is in plain view. Another arises when police 
inventory a seized object. Because both exceptions apply here, Combs’ 
Fourth Amendment rights were not violated.   

I. The police lawfully �ei£edȱComb�Ȃȱ�anȱa�ȱ
e�idenceȱ�nderȱ�heȱFo�r�hȱAmendmen�Ȃ�ȱplain
view exception.

Police, acting under a valid warrant or Fourth Amendment exception, 
can seize a vehicle as evidence of a crime.4 See Trent v. Wade, 776 F.3d 368, 
387 (5th Cir. 2015) (“[V]ehicles also may be seized if . . . they are 
contraband in plain view of an officer.”); People v. Zamora, 695 P.2d 292, 
296–97 (Colo. 1985) (car lawfully seized as instrumentality of a crime); 
State v. Mitchell, 266 S.E.2d 605, 608 (N.C. 1980) (“A car reasonably 
believed to be the fruit, instrumentality or evidence of a crime can be 
seized whenever found in plain view.”); State v. Lewis, 258 N.E.2d 445, 
447–49 (Ohio 1970) (car lawfully seized as instrumentality of a crime). 
When this occurs, the seizure must be reviewed like any other. See, e.g., 

4 Police often impound vehicles pursuant to their community caretaking function, a broad 
label for actions that are not rooted in criminal investigation but still “enhance and maintain 
the safety of communities.” Fair v. State, 627 N.E.2d 427, 431 (Ind. 1993). This Court has 
established a two-prong test to determine whether an impound pursuant to this function is 
reasonable. Id. at 433; Wilford v. State, 50 N.E.3d 371, 375–76 (Ind. 2016). But because “the 
community caretaking function is ‘totally divorced from the detection, investigation, or 
acquisition of evidence relating to the violation of a criminal statute,’” Fair, 627 N.E.2d at 433 
(quoting Cady v. Dombrowski, 413 U.S. 433, 441 (1973)), the test is inapplicable here.   
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United States v. Sanchez, 612 F.3d 1, 2 (1st Cir. 2010) (applying plain view 
exception to seized motorcycle).   

The plain view exception to the Fourth Amendment’s warrant 
requirement allows police to warrantlessly seize an object if they “are 
lawfully in a position from which to view the object, if its incriminating 
character is immediately apparent, and if [police] have a lawful right of 
access to the object.” Warner v. State, 773 N.E.2d 239, 245 (Ind. 2002) (citing 
Horton v. California, 496 U.S. 128, 135–37 (1990)). It “stands for the premise 
that objects which are in plain view of an officer who rightfully occupies a 
particular location can be seized without a warrant and are admissible as 
evidence.” Sloane v. State, 686 N.E.2d 1287, 1291 (Ind. Ct. App. 1997), trans. 
denied, 690 N.E.2d 1189. Seizures under this exception are “scrupulously 
subjected to Fourth Amendment inquiry.” Soldal v. Cook County, 506 U.S. 
56, 66 (1992). Here, the exception’s three requirements were satisfied, so 
police lawfully seized Combs’ van.  

A. The police lawfully viewed Comb�Ȃ van.

Under the plain view exception, police must have lawfully viewed the 
object. Warner, 773 N.E.2d at 245. In other words, they must not have 
engaged in an “unlawful trespass” to discover it. Soldal, 506 U.S. at 66. 
Here, Officer Koontz was on Combs’ front driveway when he fully saw 
the van and realized it had crashed into the utility box and then left the 
scene. 

“[W]hen it comes to the Fourth Amendment, the home is first among 
equals.” Florida v. Jardines, 569 U.S. 1, 6 (2013). This special status extends 
beyond the home’s physical frame to the curtilage, “the area ‘immediately 
surrounding and associated’” with it. Id. (quoting Oliver v. United States, 
466 U.S. 170, 180 (1984)). However, the curtilage is not impenetrable. See 
id. at 8. So long as police “do no more than any private citizen,” their 
presence generally does not run afoul of the Fourth Amendment. Kentucky 
v. King, 563 U.S. 452, 469–70 (2011); Caniglia v. Strom, 141 S. Ct. 1596, 1599
(2021). They must “limit their entry to places visitors would be expected to
go, such as walkways, driveways, and porches.” Trimble v. State, 842
N.E.2d 798, 802 (Ind. 2006); see also United States v. Contreras, 820 F.3d 255,
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261 (7th Cir. 2016) (“[Police] may walk up to any part of private property 
that is otherwise open to visitors or delivery people.”). And “there is no 
Fourth Amendment protection for activities or items that, even if within 
the curtilage, are knowingly exposed to the public.” Trimble, 842 N.E.2d at 
802; see also California v. Ciraolo, 476 U.S. 207, 213 (1986) (“That the area is 
within the curtilage does not itself bar all police observation.”).  

Assuming Combs’ front driveway was curtilage, Officer Koontz’s 
presence was lawful.5 When he arrived, Officer Koontz pulled into 
Combs’ driveway and stepped out of his car, which allowed him to fully 
view the van. He then began speaking with Combs, who had just exited 
the van. Officer Koontz, like anyone seeking to speak with the van’s 
driver, pulled into the front driveway. And when he saw Combs in the 
driveway, he reasonably spoke with Combs there. Officer Koontz used 
“the ordinary means of access” to view the van. Trimble, 842 N.E.2d at 802. 

Officer Koontz’s “legitimate investigatory purpose,” id., for being on 
the driveway did not make his presence unlawful. He was not 
unreasonably conducting a search by looking for evidence in a manner 
that exceeded his “implied license” to enter the driveway like a private 
citizen. Jardines, 569 U.S. at 9–10; cf. Collins v. Virginia, 138 S. Ct. 1663, 1668, 
1670–71 (2018) (officer went off the main route to the front door to 
examine a partially enclosed portion of the driveway, where he pulled a 
tarp off a motorcycle). Because he confined his actions to those of a private 

5 It is not a foregone conclusion that Combs’ front driveway was curtilage, even though it 
was—at least physically—“intimately linked to the home.” California v. Ciraolo, 476 U.S. 207, 
213 (1986). The Supreme Court of the United States has provided four non-exclusive factors to 
help determine whether an area is curtilage: its proximity to the home, its location in an 
enclosure surrounding the home, its uses, and steps taken to protect it from public view. 
United States v. Dunn, 480 U.S. 294, 301 (1987); see also Holder v. State, 847 N.E.2d 930, 936 (Ind. 
2006) (acknowledging and applying the Dunn factors). The first heavily weighs in favor of 
curtilage, as the front driveway is attached to the home. The remaining weigh against. The 
driveway is not within an enclosure surrounding the home, its uses are open, and Combs took 
no steps to protect it from public view. But because “these factors are useful analytical tools,” 
not a rigid test, Dunn, 480 U.S. at 301, we err on the side of caution and assume it was 
curtilage for our analysis.  
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citizen, Officer Koontz was lawfully on Combs’ driveway when he viewed 
the van.  

B. Theȱ�anȂ�ȱincrimina�ingȱcharacter was immediately
apparent.

When police lawfully view the object, its “incriminating character” 
must be “immediately apparent,” Warner, 773 N.E.2d at 245, so there is no 
uncertainty about its “probative value,” Horton, 496 U.S. at 137. Police 
must have probable cause to believe the object is contraband or evidence 
of a crime without conducting a further search of the object. Arizona v. 
Hicks, 480 U.S. 321, 323, 326 (1987); Minnesota v. Dickerson, 508 U.S. 366, 375 
(1993). 

Probable cause exists “when the totality of the circumstances 
establishes ‘a fair probability’ . . . of criminal activity, contraband, or 
evidence of a crime.” Hodges v. State, 125 N.E.3d 578, 581–82 (Ind. 2019) 
(quoting Illinois v. Gates, 462 U.S. 213, 238 (1983)). We view the totality of 
the circumstances “from the standpoint of an objectively reasonable police 
officer.” Id. at 582. And when “a seizure of items in plain view is 
supported by probable cause, an inquiring court will not look behind that 
justification.” Sanchez, 612 F.3d at 6. Subjective intentions are irrelevant 
when analyzing probable cause. Whren v. United States, 517 U.S. 806, 813 
(1996). Because probable cause must exist when the seizure occurs, the 
object’s ultimate admission as evidence at trial does not impact this 
analysis.6 See Hodges, 125 N.E.3d at 582.  

The van’s incriminating character was immediately apparent. As soon 
as Officer Koontz exited his vehicle, he saw the van’s damaged front and 

6 The dissent goes beyond considering whether the van would be useful in prosecuting 
Combs to considering whether it ended up being strictly necessary. A reasonable officer, of 
course, would consider the instrument used to commit a crime—here, the van—to be useful at 
the time of the seizure. But a reasonable officer could not predict what would be strictly 
necessary. See United States v. Belt, 854 F.2d 1054, 1055–56 (7th Cir. 1988) (upholding 
impoundment of car as evidence despite the existence of witness testimony because the 
defendant could deny the allegations at trial). 
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confirmed it had left the fluid trail, objective signs of a recent head-on 
collision. The fact that Officer Koontz had to exit his vehicle to fully see 
the van and its damage is inconsequential. While he could not have 
moved or otherwise manipulated it, Hicks, 480 U.S. at 324–25, he could 
lawfully change his position to better view it, United States v. Sanchez, 955 
F.3d 669, 676–77 (8th Cir. 2020) (“[O]fficers may . . .  change position when
conducting an exterior examination.”), cert. denied, 141 S. Ct. 930.

He also realized the van matched the witness’ description, which 
included the van’s color and “Combs” marking. The witness was “a 
disinterested third-party,” Johnson, 157 N.E.3d at 1204, who saw the 
collision and remained at the scene to speak with the responding officer. 
Officer Koontz had little reason to doubt the veracity of the description. 
See id.; Duran v. State, 930 N.E.2d 10, 17 (Ind. 2010).  

Given the totality of the circumstances—the obvious damage, the fluid 
trail, the disinterested witness’ description, and the van’s distinct design—
we have little trouble concluding any reasonable officer would have 
immediately developed probable cause that the van crashed into the 
utility box and left the scene, a criminal offense.7 As such, it was evidence 
of that offense.8  

C. The police had a lawful right of access to the van.

Police must “have a lawful right of access to the object.” Warner, 773 
N.E.2d at 245. This requirement “asks, in effect, whether the police had to 

7 We understand that leaving the scene of an accident as a Class B misdemeanor is not the 
most serious offense in the Indiana Code. Certainly, there are times when the seriousness of 
the offense matters. See, e.g., Duncan v. Louisiana, 391 U.S. 145, 159 (1968) (noting the Sixth 
Amendment’s right to a jury trial is not implicated for “petty crimes or offenses”). But it does 
not matter here. See United States v. Sanchez, 612 F.3d 1, 6 (1st Cir. 2010) (applying plain view 
exception to seized motorcycle that was evidence of criminal licensing violations). 

8 We emphasize the need for probable cause of a crime. See Horton v. California, 496 U.S. 128, 
130 (1990). Not every prohibited act involving a vehicle satisfies this requirement. For 
example, probable cause that a vehicle was used to commit a traffic violation codified as a 
civil infraction would not suffice. 
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commit a trespass” to access the object. Sanchez, 612 F.3d at 6; see also 
United States v. Wells, 98 F.3d 808, 810 (4th Cir. 1996) (finding requirement 
satisfied because agents “were lawfully searching” an apartment when 
they found a firearm); United States v. Naugle, 997 F.2d 819, 823 (10th Cir. 
1993) (finding requirement satisfied because “the gun was in the closet 
where the officer was permitted to be, and he did nothing more than reach 
out to the box containing the gun”). As previously discussed, Officer 
Koontz was lawfully present on Combs’ driveway. He did not have to 
trespass or take any other prohibited action to access the van.  

The incriminating nature of Combs’ van was immediately apparent, 
and Officer Koontz lawfully viewed and could lawfully access the van. It 
is inconsequential that Officer Koontz did not order the tow. Although he 
could have towed the van, he was also investigating Combs’ possible 
intoxication and was not required to put this investigation on hold. It was 
permissible for him to continue it and allow the other officers on the scene 
to handle the van.9  

II. Once seized, the police lawfully inventoried

Comb�Ȃȱ�an.

The search of a vehicle—like its seizure—must be lawful. Wilford, 50 
N.E.3d at 374; Fair v. State, 627 N.E.2d 427, 435 (Ind. 1993). Inventory 
searches, as the name suggests, occur when police inventory the contents 
of a seized object, often a vehicle, and are “a well-recognized exception to 
the warrant requirement.” Taylor v. State, 842 N.E.2d 327, 330 (Ind. 2006). 
They protect the vehicle’s owner and the police by providing a record of 
the vehicle’s contents. South Dakota v. Opperman, 428 U.S. 364, 369 (1976); 
Wilford, 50 N.E.3d at 374.  

9 Of course, the outcome may have been different had Officer Koontz been the only officer on 
the scene, he left, and then other officers arrived to tow the van without a warrant. See 
Middleton v. State, 714 N.E.2d 1099, 1103 (Ind. 1999). 
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When police lawfully seize a vehicle—through either their community 
caretaking or criminal investigatory function—the ensuing inventory 
search “must be conducted pursuant to standard police procedures.” Fair, 
627 N.E.2d at 435. These “procedures must be rationally designed to meet 
the objectives that justify the search in the first place” while sufficiently 
limiting officer discretion. Id. (internal citation omitted). This ensures “the 
inventory is not a pretext ‘for a general rummaging in order to discover 
incriminating evidence.’” Id. (quoting Florida v. Wells, 495 U.S. 1, 4 (1990)). 
However, an “expectation of finding criminal evidence” does not 
invalidate an otherwise “lawful inventory search.” United States v. Lopez, 
547 F.3d 364, 372 (2d Cir. 2008); see also United States v. Arrocha, 713 F.3d 
1159, 1164 (8th Cir. 2013); United States v. Lumpkin, 159 F.3d 983, 987 (6th 
Cir. 1998). 

At the time of the seizure, the Lebanon Police Department’s written, 
three-page tow policy allowed officers to impound vehicles “needed for 
evidence.” Ex. Vol. VI, p.5.10 When this occurred, officers were required to 
complete “a vehicle impound and inventory form” with “a complete 
inventory” before “releasing the vehicle to the towing service.” Id., p.6. 
And officers were required to open and inventory unlocked containers. 
This policy sufficiently regulated the towing and search of Combs’ van. Its 
plain language made clear that the officers had to provide thorough 
information about impounded vehicles and all their contents, including 
unlocked containers like bags. And it did not leave their discretion 
unchecked. For example, it specifically prohibited opening and 
inventorying locked containers without consent or a warrant. 

The officers followed the written policy. They conducted a thorough 
inventory and detailed their discoveries, including the pills, on the 
necessary form before towing the van. Cf. Fair, 627 N.E.2d at 436 (noting 
inventory was conducted by investigating officer who only focused on 
contraband, there was no evidence of completed formal inventory sheets, 

10 Although the policy was not admitted at trial, it was admitted at the suppression hearing, 
and the trial court granted Combs’ request for an ongoing objection to the admission of 
evidence from the search of the van. 
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it was unclear the vehicle was actually impounded, and the policy was not 
sufficiently established). While the inventory was conducted on Combs’ 
driveway, see id. (search conducted at crime scene was one indicia of 
pretext), the policy required an inventory before the van was released to 
the towing service, and it was reasonable for it to occur there.  

The need to “guard against claims of theft, vandalism, or negligence,” 
Colorado v. Bertine, 479 U.S. 367, 372–73 (1987), was heightened, as the van 
prominently advertised its use by a gold-buying business, indicating it 
might have contained valuables. And Combs had even informed the 
officers there was “a substantial amount of gold” in it. Tr. Vol. II, p.16. It is 
inconsequential that the officers turned over the black bag and its other 
contents—including gold jewelry—to Combs’ wife. Their policy did not 
prevent them from ensuring these smaller, valuable items did not remain 
in the van. Their decision to take extra precautions was reasonable.  

Although the officers anticipated finding contraband in the van, they 
did not search “in bad faith or for the sole purpose of investigation.” 
Bertine, 479 U.S. at 372 (emphasis added). Their decision to impound the 
van as evidence, as explained above, was lawful, and their policy required 
an inventory. And they recognized the need to ensure the van’s contents 
were documented, especially given the presence of valuables. Their 
inevitable partial investigatory motive did not invalidate an otherwise 
reasonable and lawful inventory search.11 See Lopez, 547 F.3d at 372. 

The police properly inventoried Combs’ van pursuant to their 
department’s thorough and reasonable policy, so the search was lawful. 

11 There was unfortunate testimony by Lieutenant Mount acknowledging he could have 
obtained a search warrant, but that doing so was “a pain in the ass.” Tr. Vol. III, p.169. The 
coarseness of the assertion notwithstanding, the constitutional analysis remains unaffected. 
The question we answer today is not “Could police have secured a warrant?” but, rather, 
“Did they have to?” Indeed, the plain view exception is “justified by the realization that resort 
to a neutral magistrate under such circumstances would often be impracticable and would do 
little to promote the objectives of the Fourth Amendment.” Minnesota v. Dickerson, 508 U.S. 
366, 375 (1993).  

��



Indiana Supreme Court | Case No. 20S-CR-616 | June 3, 2021 Page 14 of 14 

Conclusion 

The seizure and search of Combs’ van fell under recognized exceptions 
to the Fourth Amendment’s warrant requirement. Thus, the police 
lawfully discovered the pills. The judgment of the trial court is affirmed. 

Rush, C.J., and David, J., concur. 
Slaughter, J., concurs in the judgment with separate opinion. 
Goff, J., dissents with separate opinion.  
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Slaughter, J., concurring in the judgment. 

IȱagreeȱthatȱtheȱtrialȱcourtȂsȱjudgmentȱforȱtheȱState should be affirmed. 
But I do so for different reasons than the Court. Rather than reach the 
meritsȱofȱCombsȂsȱconstitutionalȱclaims,ȱIȱwouldȱholdȱthatȱheȱwaivedȱ
those claims and thus did not satisfy his burden on appeal of establishing 
that the inventory search of his vehicle was illegal.  

The Court holds, rightly, that Combs waived his state constitutional 
claim. Ante, at 5 n.3. I would go further and hold that he waived his 
Fourth Amendment claim, too. The entirety of his federal constitutional 
argumentȱconsistedȱofȱtheȱfollowingȱsentence:ȱȃThisȱCourtȱshouldȱreverse 
theȱtrialȱcourtȂsȱorderȱdenyingȱDefendantȂsȱMotion to Suppress based on 
the law and factual circumstances in this case, notwithstanding Lieutenant 
MountȂsȱrationaleȱthatȱrequestingȱaȱwarrantȱisȱ‘aȱpainȱinȱtheȱass.ȂȄȱ 

By no plausible yardstick does this bare assertion amount to the 
ȃcogentȱreasoningȄȱourȱrulesȱrequire.ȱInd. Appellate Rule 46(A)(8)(a). 
CombsȂsȱundeveloped ȃargumentȄ,ȱsuchȱasȱitȱis,ȱneitherȱidentifiesȱtheȱ
governing legal standard nor explains how the factual record in this case 
satisfies that standard and entitles him to relief. Thus, I agree with the 
Court that the State is entitled to judgment. Though I do not quarrel with 
how theȱCourtȱresolvedȱtheȱmerits,ȱIȱwouldȱnotȱtreatȱCombsȂsȱfederalȱ
claim as preserved and worthy of merits review. 

Applying waiver doctrine toȱpartiesȂȱarguments is not a judicial 
ȃgotchaȄ aimed at unfairly trapping unwary litigants. Insisting that 
litigants develop their arguments serves two valuable purposes: fairness 
to opposing counsel and efficiency in judicial decision-making. Developed 
arguments allow adversaries to respond meaningfully to each other and 
allow courts to fully address issues without undue commitment of judicial 
resources. There are only so many hours in the day, and the time we 
spend on undeveloped arguments necessarily means less time for 
deciding claims by parties who followed the rules. We disserve opposing 
parties and our system of appellate review when we indulge litigants 
whose claims were barely raised or not raised at all. 
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Goff, J. 

I respectfully dissent. 

In this case, the Court finds that police may seize and inventory a van 
as an instrumentality of a class-B misdemeanor leaving the scene of an 
accident. But what need is there to seize the entire van when the driver 
admitted to the offense and when police thoroughly documented the 
structural damage to the van with photographs? In my opinion, there is 
none. Because the State failed to show that the van itself would prove 
useful in solving a crimeǰȱandȱbeca��eȱ�heȱCo�r�Ȃ�ȱdecision today will 
unnecessarily extend the go�ernmen�Ȃ�ȱreach into our private lives, I 
respectfully dissent.  

I. The plain-view doctrine doesnȂtȱjustif¢ȱtheȱ
policeȂsȱsei£ureȱofȱtheȱ�an.

The touchstone of the Fourth Amendment is reasonableness. Brigham 

City v. Stuart, 547 U.S. 398, 403 (2006). Andȱ�hereȂ�ȱȃno ready test for 
determining reasonableness other than by balancing the need to search or 
seize against the invasion which the search or seizure entailsǯȄȱTerry v. 

Ohio, 392 U.S. 1, 21 (1968) (cleaned up). ȃThe scheme of the Fourth 
Amendment becomes meaningful only when . . . the conduct of those 
charged with enforcing the laws can be subjected to the more detached, 
neutral scrutiny of a judge who must evaluate the reasonableness of a 
particular search or seizure in light of the particular circumstances.ȄȱId. 
(emphasis added). 

 Ordinaril¢ǰȱaȱ�ei£�reȱȃcarriedȱo��ȱonȱaȱ���pec�Ȃ�ȱpremi�e�ȱ i�ho��ȱaȱ
warrant is per se �nrea�onableǯȄȱCoolidge v. New Hampshire, 403 U.S. 443, 
474 (1971). However, there are several ȃnarrow and well-delineated 
exceptionsȄ to this warrant requirement. Flippo v. West Virginia, 528 U.S. 
11, 13 (1999) (per curiam). Because Lieutenant Mount determined that it 
 o�ldȱbeȱaȱȃpainȱinȱ�heȱa��Ȅȱ�oȱob�ainȱaȱ arran�ȱ�oȱ�ei£eȱComb�Ȃ�ȱvan, Tr. 
Vol. 3, p. 169, this Court can only affirm the admission of the evidence 

��



Indiana Supreme Court | Case No. 20S-CR-616 | June 3, 2021 Page 2 of 6 

obtained from the seizure if it fits within one of these narrow exceptions to 
the warrant requirement.  

The Court finds that the seizure of the van was proper under the plain-
view doctrine. As one of the narrow and well-delineated exceptions, the 
plain-view doctrine allows police to seize property without a warrant 
where (1) the police are lawfully present, (2) the ȃincrimina�ingȱcharac�erȄȱ
of the evidence is ȃimmediately apparent,Ȅ and (3) the police have aȱȃla f�lȱ
right of access to the object itself.Ȅ Horton v. California, 496 U.S. 128, 136Ȯ37 
(1990) (citations omitted). 

I agree with the Court that the first and third elements of the plain-view 
exception are met in this case, but I cannot agree with its holding as to the 
ȃimmediately apparentȄ prong. This prong requires police officers to 
ȃha�eȱprobable cause to believe the evidence will prove useful in solving a 
crime.ȄȱTaylor v. State, 659 N.E.2d 535, 538 (Ind. 1995). Of co�r�eǰȱȃthis 
does not mean that the officer must ȁknowȂ that the item is evidence of 
criminal behavior.ȄȱId. at 539. Ra�herǰȱi�ȱȃrequires only that the 
information available to the officer would lead a person of reasonable 
caution to believe the items could be useful as evidence of a crime.ȄȱId. In 
�heȱendǰȱȃaȱprac�icalǰȱnon�echnicalȱprobabili�¢ȱthat incriminating evidence 
is involved is all that is requiredǯȄȱId. (citation and quotation marks 
omitted). Given the particular circumstances at hand, including the 
go�ernmen�Ȃ�ȱneedȱforȱ�heȱen�ireȱ�anȱandȱ�he degree of invasion the 
seizure entailed, I would not find the seizure reasonable.1  

In this case, the officers were investigating the crime of leaving the 
scene of an accident, a class-B misdemeanor. See Ind. Code § 9-26-1-1.1(b) 
(2017). The officers could plainly see the damage (the evidence of the 
crime) on the exterior of the van and took photographs of that damage. 
No one testified that any aspect of the van aside from its exterior 

1 My goal in writing separately is not to hamstring police investigations, but rather to protect 
an important constitutional right. Our nation has a ȃ��rongȱpreferenceȄȱforȱ arran��ȱandȱ�heȱ
��eȱofȱ arran��ȱȃgrea�l¢ȱred�ce�ȱ�heȱpercep�ionȱofȱ�nla f�lȱorȱin�r��i�eȱpoliceȱcond�c�ǯȄȱ
Illinois v. Gates, 462 U.S. 213, 236 (1983).  
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condition would be useful as evidence of the crime of leaving the scene of 
an accident.2 Wha�Ȃ�ȱmore, Combs had already admitted to the accident 
and to leaving the scene. When police have sufficient photographic 
evidence of the crime, and where the suspect himself admitted to the 
offense, I question whether a person of reasonable caution would find 
seizure of the van itself as useful in proving the crime.3 Cf. Cardwell v. 

Lewis, 417 U.S. 583, 591 (1974) (concluding that the prior impoundment of 
an automobileȱdidnȂ�ȱrenderȱ�heȱe¡amina�ionȱofȱ�heȱe¡�eriorȱofȱ�heȱcarǰȱ
which could have been done on the spot, unreasonable).4 As such, the 
need to seize the entire van was low. The degree of invasion, on the other 
hand, was high. Not only did the seizure lead the officers to rifle through 
�heȱen�ireȱ�anȱ hileȱi�ȱ a�ȱparkedȱinȱComb�Ȃ�ȱdri�e a¢ǰȱi�ȱal�oȱdepri�edȱ
Combs and his family of a company car that was important to their 
livelihood. Considering these circumstances, IȱdonȂ�ȱfindȱ�heȱ�ei£�reȱ
reasonable.  

Sinceȱ�heȱpoliceȱdidnȂ�ȱneedȱ�heȱen�ireȱ�anȱa�ȱe�idenceǰȱ hat explains 
the officer�Ȃȱdeci�ionȱ�oȱ�ei£eȱit? The testimony of Lieutenant Mount 
sheds some light on the decision. ȃI�ȱj���ȱ�oȱhappenedȱinȱ�hi�ȱ�i��a�ionȱ
that we started working another suspicion of whatever,Ȅȱheȱ��a�edǰ ȃwe 
hadȱlea�ingȱ�heȱ�ceneǯȄȱTrǯȱVolǯȱŘǰȱpǯȱŜŞ (emphasis added). Similarly, 
Officer Koontz testified that heȱdecidedȱ�oȱ�earchȱ�heȱ�anȱȃba�edȱonȱ[the] 

2 To be sure, Lieutenant Mount did testify that the police could seize the van because it was 
evidence of a crime. But when questioned as to what evidence the police hoped to obtain from 
the car, Lieutenant Mount merely referenced the pieces of the van that had been left at the 
scene of the accident.  

3 It bears noting that the basic leaving-the-scene-of-an-accident offense is a class-B 
misdemeanor. Ind. Code § 9-26-1-1.1(b) (2017). As such, the punishment cannot exceed a 
$1,000 fine and 180 days in jail. I.C. § 35-50-3-3.

4 In Cardwell v. Lewis, the Supreme Court no�edȱ�ha�ȱȃnothing from the interior of the car and 
no personal effects, which the Fourth Amendment traditionally has been deemed to protect, 
were searched or seized and introduced in evidence.Ȅ ŚŗŝȱUǯSǯȱśŞřǰȱśşŗȱǻŗşŝŚǼǯȱȃWith the 
ȁsearchȂȱlimited to the examination of the tire on the wheel and the taking of paint scrapings 
from the exterior of the vehicle left in the public parking lot,Ȅȱ�heȱhighȱCo�r� ȃfail[ed] to 
comprehend what expectation of privacy was infringed.ȄȱId. 
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informa�ionȄȱpro�idedȱb¢ȱaȱ i�ne��ȱ�ha�ȱCombs had tried to hide 
something within the van. Tr. Vol. 3, p. 36. That something, of course, 
��rnedȱo��ȱ�oȱbeȱ�heȱblackȱbagȱcon�ainingȱdr�g�ȱ hichȱele�a�edȱComb�Ȃ�ȱ
criminal activity from a minor traffic misdemeanor to a felony. And, 
because Combs rescinded his consent to search the vehicle when police 
asked to open the black bag, the officers either had to seize the van as 
evidence of leaving the scene or get a search warrant. Because the latter 
option, according to Lieutenant Mount, would have beenȱaȱȃpainȱinȱ�heȱ
a��ǰȄȱthe officers pursued the former option.5 Id. at 169. Indeed, the 
officer�ȱdidnȂ�ȱdecide to seize the van until after Combs had rescinded his 
consent to search the van.6 

Be¢ondȱ�heȱcon�eq�ence�ȱforȱComb�ǰȱ�heȱCo�r�Ȃ�ȱdeci�ionȱ�oda¢ȱhas 
larger implications for police search-and-seizure practicesȯpractices 
which, in my opinion, will likely lead to further government intrusion into 
private lives. Underȱ�heȱCo�r�Ȃ�ȱ�ie ǰȱfor example, a police officer could, 
without a warrant, seize an entire car after stopping an unlicensed 
eighteen-year-old who took his paren�Ȃ�ȱcarȱonȱaȱjo¢ȱrideȱas evidence of 
violating our motor-vehicle laws. See I.C. § 9-24-18-1(a) (prohibiting 
driving a motor vehicle without a license). After all, police could recover 
evidence potentially useful in solving the crime, including fingerprints 
and DNA evidence on the dri�erȂ�ȱ�ideȱ�ea�, steering wheel, and gearshift. 
At least in that situation, the evidence would be located inside the car and 
would require an evidence technician to collect. Here, by contrast, all of 

5 Ordinarily, such a degree of law-enforcement candor is both laudable and appreciated by a 
court when reviewing a police investigation. Here, unfortunately, I must conclude that the 
officer simply allowed his personal convenience to trump the requirements of the 
Constitution. Had the officers taken the time to apply for a search warrant, it seems clear to 
me that it would have been granted. After all, Combs failed two field sobriety tests and his 
breathalyzer test was negative for alcohol. And, later that same day, tests performed at the 
hospital confirmed that Combs was positive for opiates. 

6 Whileȱ�e�eralȱco�r��ȱha�eȱheldȱ�ha�ȱ henȱȃaȱ�ei£�reȱofȱi�em�ȱinȱplainȱ�ie ȱi�ȱ��ppor�edȱb¢ȱ
probableȱca��eǰȱanȱinq�iringȱco�r�ȱ illȱno�ȱlookȱbehindȱ�ha�ȱj���ifica�ionǰȄȱUnited States v. 

Sanchez, 612 F.3d 1, 6 (1st Cir. 2010) (citing cases), I fail to see how a court can ignore a clear 
desire to obtain evidence unrelated to the crime at issue when it examines the reasonableness 
of a seizure in light of the particular circumstances of the case. The statements made by the 
officer�ȱinȱ�hi�ȱca�eȱarenȂ�ȱdi�po�i�i�eȱof the issue, but where police have a clear ulterior 
motive, it does no service to the administration of justice to turn a blind eye. 
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the damage was clearly visible on the exterior of the car. And the 
photographs taken to document this damage were the only physical 
evidence admitted at trial. Inȱfac�ǰȱ�hereȂ�ȱnoȱe�idence at all that police 
investigated the van any further after they had seized it and found the 
illegal drugs. And af�erȱonl¢ȱ� oȱda¢�ǰȱ�he¢ȱre��rnedȱ�heȱ�anȱ�oȱComb�Ȃ�ȱ
father.  

II. The evidence obtained from the inventory search
was inadmissible.

Because I would find that the seizure of the van was unconstitutional, I 
would also find that the evidence obtained during the inventory search 
should have been excluded as fruit of the poisonous tree. The exclusionary 
rule excludes from a criminal trial any evidence seized from the defendant 
in violation of his Fourth Amendment rights and any fruits of such 
evidence. Alderman v. United States, 394 U.S. 165, 171 (1969). ȃǽWǾhenȱanȱ
illegal search has come to light, [the State] has the burden of persuasion to 
show that its evidence is untainted.ȄȱId. at 183. 

Here, theȱS�a�eȱdidnȂ�ȱ�ho ȱ�ha�ȱthe discovery of the evidence fell under 
an exception to the exclusionary rule. And there is nothing to show that 
police derived the evidence from an independent source or that it was an 
inevitable discovery. See Segura v. United States, 468 U.S. 796, 805 (1984) 
(evidence obtained from an illegal search need not be excluded where it is 
also provided by an independent source); Nix v. Williams, 467 U.S. 431, 444 
(1984) (evidence need not be excluded where its discovery was inevitable). 
Instead, �heȱofficer�Ȃȱdi�co�er¢ȱofȱ�heȱdr�g�ȱandȱfirearm�ȱ a�ȱaȱdirec�ȱ
result of the improper seizure of the van.  

Finally, contrary to the Co�r�Ȃ�ȱassertion, the inventory search was not, 
in fact, conducted in accordance with the LebanonȱPoliceȱDepar�men�Ȃ�ȱ
Standard Operating Guidelines. Under those Guidelines, a vehicle may be 
�o edȱifȱi�ȱȃǽiǾ�ȱneeded forȱe�idenceǯȄ Ex. Vol. 6, p. 5 (emphasis added). 
Even if the police had probable cause (which, admittedly, is a flexible 
concept) to believe the van would prove useful in solving the crime, any 
arg�men�ȱ�ha�ȱi�ȱ a�ȱȃneededȄȱforȱe�idence strains credulity. In addition 
to pho�ographicȱe�idenceȱofȱ�heȱ�anȂ�ȱdamageǰȱ�he police had multiple 
eyewitnesses who could identify the van by its distinctive markings. 
Wha�Ȃ�ȱmore, Combs himself admitted that he had an accident and left the 
scene. In my view, �heȱ�anȱ�impl¢ȱ a�nȂ�ȱȃneededȄȱa�ȱe�idenceǲȱra�herǰȱ
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the photographs and the admission from Combs were more than 
sufficient to convict him of leaving the scene of an accident.  

Conclusion 

The touchstone of the Fourth Amendment is reasonableness. Because I 
belie�eȱ�heȱ�ei£�reȱofȱComb�Ȃs van was unreasonable, and thus violated 
his Fourth Amendment rights, I would reverse his convictions for the 
three counts of possession of a narcotic drug and remand for further 
proceedings.  
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Case Summary 

[1] James Combs appeals his convictions for Counts I, II, and III, possession of

narcotic drugs, Level 3 felonies; Count V, operating a vehicle while intoxicated
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endangering a person, a Class A misdemeanor; Count VI, operating a vehicle 

while intoxicated, a Class C misdemeanor; Count VII, operating a vehicle with 

a schedule I or II controlled substance or its metabolite in the body, a Class C 

misdemeanor; Count VIII, leaving the scene of an accident, a Class B 

misdemeanor; and Count IX, public intoxication, a Class B misdemeanor.  We 

affirm in part, reverse in part, and remand.   

Issues 

[2] Combs raises six issues on appeal; however, we consolidate and restate the

issues as follows:

I. Whether the trial court erred in admitting certain evidence.

II. Whether the trial court abused its discretion in failing to
replace a juror with an alternate juror.

III. Whether the prosecutor committed misconduct.

IV. Whether the evidence is sufficient to sustain Combs’
convictions.

Facts 

[3] On February 11, 2017, Combs was driving his gold van when he swerved to

avoid another vehicle and struck an electrical box in Lebanon.  After the

accident, Combs exited his vehicle and took photographs of the damage.

Witnesses described Combs as “lethargic” and “quiet” at the scene of the

accident.  Tr. Vol. III p. 11.  Witnesses also reported to law enforcement that
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Combs looked for something under the driver’s seat of the vehicle, was 

“rummaging around,” and trying to “push things around.”  Id. at 13.  Shortly 

thereafter, Combs left the scene.   

[4] Officer James Koontz, a patrol officer with the Lebanon Police Department,

responded to a dispatch call regarding the accident and arrived approximately

two minutes later.  Combs was not at the scene when Officer Koontz arrived.

Witnesses directed Officer Koontz to a nearby neighborhood, to which Combs

reportedly drove after the accident.  Officer Koontz traveled to the

neighborhood, where he observed a fluid trail and a damaged van.

[5] The van was parked in Combs’ driveway and had a flat driver-side front tire;

Officer Koontz observed that the fluid trail continued up the driveway to the

van.  Officer Koontz arrived as Combs stepped from the driver’s seat of the van.

Officer Koontz advised Combs to remove his hands from his pockets and asked

if Combs had any weapons.  Combs advised Officer Koontz he had three guns

on his person, which Officer Koontz removed.  Combs also stated that he

intended to call the police about the accident.

[6] Officer Koontz requested Combs’ identification.  As Combs retrieved his

identification from the van, Officer Koontz observed a knife in “the area

between the two front seats.”  Tr. Vol. II p. 11.  Officer Koontz asked Combs to

step away from the van.  As Officer Koontz questioned Combs about the

accident, witnesses to the accident arrived at Combs’ house.  Officer Koontz
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asked Combs for permission to search the van; however, Combs refused, unless 

Combs could hand Officer Koontz the items in the vehicle.   

[7] During the conversation, Officer Koontz observed that Combs’ eyes were

glassy, Combs had pinpoint pupils, and Combs’ speech was slowed.  Officer

Koontz did not detect any odors from Combs’ breath; however, Officer Koontz

became suspicious that Combs may be under the influence of medication or

drugs.  Accordingly, Officer Koontz proceeded with an investigation for

operating while intoxicated.  Several other officers arrived at the scene,

including Lieutenant Rich Mount, with the Lebanon Police Department.

[8] Combs failed two of the field sobriety tests; however, a portable breath test was

negative for alcohol.  Officer Koontz asked if Combs took any prescription

medication that day, and Combs advised that he took his prescribed Adderall

medication.  Officer Koontz read Combs the Indiana Implied Consent Law,

and Combs agreed to submit to a chemical test.

[9] At some point after Combs was handcuffed to be transported for the chemical

test,1 but before Combs was taken to the hospital, Officer Koontz asked Combs

if Officer Koontz could look under the front seat of his van.  Combs initially

consented to the officers looking under the front passenger seat of the van.  The

officers looked under the seat and found a black bag.  Combs, however, told the

1 At the hearing on the motion to suppress, Officer Koontz testified that he had detained Combs at this point; 
however, Combs was not under arrest.   
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officers that they could not look inside the bag.  The officers then ended their 

search.    

[10] As Officer Koontz transported Combs to the hospital for the chemical test,

Lieutenant Mount telephoned the prosecutor’s office from his vehicle.

Lieutenant Mount remained with Combs’ van to “figure out . . . what [officers]

were gonna [sic] do with the [van].”  Id. at 52.  The officers learned that the van

contained valuable items related to Combs’ business.

[11] The officers called for the van to be towed, and an inventory search of the van

was conducted while the van was still in the driveway.  The inventory search

yielded several personal items, including white pills in a clear bag,2 and a

prescription bottle belonging to Combs.  The white pills were identified as

Alprazolam, Hydrocodone, Oxycodone—all controlled substances.  Some

personal items collected from the van were turned over to Combs’ wife at the

scene.  Two days later, Combs’ van was also returned to his wife.

[12] Combs’ urine drug screen revealed the presence of amphetamine, A-

Hydroxyalprazolam, “which is a metabolite for Xanax,” hydrocodone,

oxycodone, and T.H.C.  Tr. Vol. IV p. 66.  The blood screen detected the

presence of alprazolam and amphetamine.

2 The white pills were found in the small black bag under the driver’s seat.  
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[13] On February 13, 2017, the State charged Combs with Counts I, II, and III,

possession of narcotic drugs,3 Level 3 felonies; Count IV, possession of a

controlled substance, a Level 6 felony; Count V, operating a vehicle while

intoxicated endangering a person, a Class A misdemeanor; Count VI, operating

a vehicle while intoxicated, a Class C misdemeanor; Count VII, operating a

vehicle with a schedule I or II controlled substance or its metabolite in the

body, a Class C misdemeanor; Count VIII, leaving the scene of an accident, a

Class B misdemeanor; and Count IX, public intoxication, a Class B

misdemeanor.

[14] On May 10, 2017, Combs filed a motion to suppress all evidence obtained from

the search of Combs’ van, which he claimed violated his rights pursuant to the

Fourth and Fifth Amendments of the United States Constitution and Article 1,

Section 11 of the Indiana Constitution.  On July 7, 2017, the trial court held a

hearing on Combs’ motion to suppress.

[15] At the hearing on the motion to suppress, Lieutenant Mount testified that he

“was leaning towards towing [the van] as evidence because it was involved in

the leaving the scene of a property damage accident,” and police department

policy allows impoundment when the vehicle is evidence of a crime.4  Tr. Vol.

3 These charges were based on the white pills found in Combs’ van: Count I was for possession of 
hydrocodone; Count II was for possession of 10 milligrams of oxycodone pills; and Count III was for 
possession of 7.5 milligrams of oxycodone pills.  Count IV was for possession of Alprazolam; however, 
Combs was found not guilty of Count IV.   

4 The Lebanon Police Department’s written policy for impound and inventory of vehicles was admitted as an 
exhibit at the motion to suppress hearing.    
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II p. 53.  Lieutenant Mount then testified that officers were “definitely” going to 

arrest Combs for leaving the scene of a property damage accident after his 

blood draw at the hospital; therefore, officers began the process of impounding 

and inventorying the van.  Id. at 67.  When he was asked whether a less 

intrusive method was available to obtain the needed evidence, Lieutenant 

Mount testified that this procedure was “just [the department’s] policy.”  Id. at 

70.   

[16] In closing arguments at the hearing on the motion to suppress, the State argued

that the decision to impound Combs’ van was “discretionary.”  Id. at 85.  On

August 9, 2017, the trial court issued an order denying Combs’ motion to

suppress.  The trial court found that the officers had probable cause to believe

the van was connected to criminal activity, and thus, could seize the van

without a warrant.

[17] Combs filed a motion to reconsider on August 27, 2018.  The trial court entered

an order again denying Combs’ motion to suppress and found as follows:

This Court finds that in this case under consideration, the State 
did not rely on the automobile exception to enter onto 
Defendant’s property and seize evidence as was prohibited in 
Collins v. Virginia[, __ U.S. __, 138 S. Ct. 1663 (2018)].  The 
officer first to arrive at Defendant’s residence was in fresh pursuit 
of the Defendant and his arrival at Defendant’s residence 
occurred at the same time the alleged crime was unfolding.  
These exigent circumstances allowed the officer to enter onto 
Defendant’s property.  Additionally, the officer had probable 
cause to believe the Defendant had violated I.C. 9-26-1-1.1[ ] and 
further, had the authority to arrest the Defendant on his property 
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as a result.  The obvious nature of Defendant’s van as evidence of 
Leaving the Scene of an Accident allowed its seizure pursuant to 
the plain view doctrine.  . . . 

Appellant’s App. Vol. II p. 115.  Combs moved to certify the order for 

interlocutory appeal on September 26, 2018, which the trial court granted on 

September 28, 2018.  Our Court denied jurisdiction over Combs’ interlocutory 

appeal.   

[18] At Combs’ jury trial from May 14 to May 16, 2019, witnesses testified to the

foregoing facts.  Combs lodged a continuing objection to the evidence recovered

from the van.  At the trial, Lieutenant Mount again testified that law

enforcement towed Combs’ van as evidence of a crime.  Lieutenant Mount

testified that he did not obtain a warrant to search the van because obtaining a

search warrant was “a pain in the a**.”  Tr. Vol. III p. 169.  Also during his

testimony, Lieutenant Mount acknowledged that Combs admitted his

involvement in the accident; however, when pressed about why the van would

need to be seized given Combs’ admission, Lieutenant Mount testified that he

was unsure and that Combs may have initially denied any involvement in the

accident.  The jury found Combs not guilty of Count IV, but guilty of the

remaining counts.  Combs now appeals.

Analysis 

I. Admission of Evidence

[19] “The general admission of evidence at trial is a matter we leave to the discretion

of the trial court.”  See Clark v. State, 994 N.E.2d 252, 259-60 (Ind. 2013).  “We
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review these determinations for abuse of that discretion and reverse only when 

admission is clearly against the logic and effect of the facts and circumstances 

and the error affects a party’s substantial rights.”  Id. at 260.  

A. Search of Combs’ Vehicle

[20] Combs argues that his Fourth Amendment rights were violated when police

searched his vehicle without a warrant.5  Because Combs appeals from a

completed jury trial rather than the denial of his motion to suppress, the issue is

more appropriately framed as whether the trial court properly admitted the

evidence at trial.  See Clark v. State, 994 N.E.2d 252, 259 (Ind. 2013).  We review

the trial court’s conclusions on the admission of evidence for an abuse of

discretion.  See id. at 260.  “However, when a challenge to an evidentiary ruling

is predicated on the constitutionality of a search or seizure of evidence, it raises

a question of law that is reviewed de novo.”  Curry v. State, 90 N.E.3d 677, 683

(Ind. Ct. App. 2017), trans. denied (citations omitted).  “The State has the burden

to demonstrate that the measures it used to seize information or evidence were

constitutional.”  Id.

[21] The Fourth Amendment to the United States Constitution protects citizens

against unreasonable searches and seizures by prohibiting them without a

5 Combs also argued in his motion to suppress that the search was improper under Article 1, Section 11 of the 
Indiana Constitution.  Combs, however, does not articulate an Indiana Constitution argument in his brief as 
required.  See Abel v. State, 773 N.E.2d 276, 278 n.1 (Ind. 2002) (“Because Abel presents no authority or 
independent analysis supporting a separate standard under the state constitution, any state constitutional 
claim is waived.”).  Accordingly, we agree with the State that this argument is waived.  See Ind. Appellate 
Rule 46(A).    
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warrant supported by probable cause.  U.S. Const. amend. IV.  “The 

fundamental purpose of the Fourth Amendment to the United States 

Constitution is to protect the legitimate expectations of privacy that citizens 

possess in their persons, their homes, and their belongings.”  Taylor v. State, 842 

N.E.2d 327, 330 (Ind. 2006).  This protection has been “extended to the states 

through the Fourteenth Amendment.”  Bradley v. State, 54 N.E.3d 996, 999 

(Ind. 2016).  “As a deterrent mechanism, evidence obtained in violation of this 

rule is generally not admissible in a prosecution against the victim of the 

unlawful search or seizure absent evidence of a recognized exception.”  Clark, 

994 N.E.2d at 260.   

[22] The State argues that the officers lawfully viewed Combs’ van without

conducting a search under the Fourth Amendment and, therefore, the seizure of

Combs’ van was valid under the open view doctrine as evidence of a crime.6

This argument diverges from the trial court’s order,7 which allowed seizure of

the vehicle under the plain view doctrine rather than the open view doctrine.

6 The State also argues that Combs waived this argument by failure to raise a cogent argument in his briefs.  
Combs’ substantive analysis on this issue spans one sentence.  We, however, will address the issue because, 
although appellant’s brief was severely lacking, the arguments made at trial and in the motion to suppress on 
this issue are sufficient for us to conduct a meaningful review.  Although we address this issue, we again 
instruct counsel to review Indiana Appellate Rule 46, specifically, the requirement for cogent arguments.   

7 We note that the State has advanced several theories for the search of the vehicle, and the trial court denied 
the suppression of the evidence on varying theories.  Specifically, Lieutenant Mount initially testified that “he 
was leaning toward towing [the van] as evidence of a crime and that the subsequent inventory search was 
done pursuant to policy, tr. vol. II p. 53; however, Lieutenant Mount also testified that the officers decided 
what they were going to do with the vehicle once they arrested Combs, which implies that the search was 
incident to arrest.  At the hearing on the motion to suppress, the State argued the seizure was a discretionary 
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Often confused with the plain view doctrine is the concept of 
‘open view,’ which is used in situations in which a law 
enforcement officer sees contraband from an area that is not 
constitutionally protected, but rather is in a place where the 
officer is lawfully entitled to be.  In such situations, anything that 
is within ‘open view’ may be observed without having to obtain a 
search warrant because making such ‘open view’ observations 
does not constitute a search in the constitutional sense.  
Nonetheless, in order to lawfully seize items in ‘open view,’ it 
may be necessary to obtain a search warrant or be able to justify a 
warrantless seizure under an exception to the warrant 
requirement.  

McAnalley v. State, 134 N.E.3d 488, 501 (Ind. Ct. App. 2019), trans. denied. 

[23] In Houser v. State, 678 N.E.2d 95, 101 (Ind. 1997), our Supreme Court held that

a warrant is not required to seize incriminating evidence under the plain view

doctrine

if the following conditions are met: (1) police have a legal right to 
be at the place from which the evidence can be plainly viewed; 
(2) the incriminating character of the evidence is immediately
apparent; and (3) police have a lawful right of access to the object
itself.

Houser, 678 N.E.2d at 101.  “The immediately apparent prong of the doctrine 

requires that the officer have probable cause to believe the evidence will prove 

useful in solving a crime.”  Wilkinson v. State, 70 N.E.3d 392, 402 (Ind. Ct. App. 

impound.  The trial court denied Combs’ motion to suppress, then denied Combs’ motion to reconsider and 
found the State did not rely on the automobile exception, but instead, the plain view doctrine.  On appeal, the 
State argues only that the open view doctrine applies.    
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2017) (quotations omitted).  “Probable cause requires only that the information 

available to the officer would lead a person of reasonable caution to believe the 

items could be useful as evidence of a crime.  A practical, nontechnical 

probability that incriminating evidence is involved is all that is required.”8  

Taylor v. State, 659 N.E.2d 535, 539 (Ind. 1995) (quotations and citations 

omitted).   

[24] We do not find the open view or plain view doctrines to be operable here.  It is

clear from the record that the towing and impound search of the vehicle were

merely pretextual means by which officers could search the vehicle to find

incriminating evidence.

[25] Witnesses reported to officers that Combs looked for something under his seat,

and Officer Koontz asked to search the vehicle early in his investigation.

Combs declined to consent.  The vehicle was parked in Combs’ driveway, and

officers had time to procure a warrant before searching the vehicle, but they

declined to do so due to the inconvenience.  At the hearing on the motion to

suppress, Lieutenant Mount initially testified that the officers seized the vehicle

as evidence of a crime.  Photographs of the vehicle, however, were not admitted

into evidence at trial, and the record reveals that the vehicle was returned to

Combs’ wife two days after it was towed from Combs’ driveway.

8 We observe that the State’s argument and the cases the State cites discuss probable cause in the context of 
the open view doctrine and not the automobile exception.  Accordingly, we will focus on this area of 
probable cause in our opinion as well.    
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[26] Combs admitted that he was going to contact law enforcement regarding the

accident; therefore, it is not clear why the officers needed the van to solve the

crime.  The State presented no evidence that the van would “prove useful in

solving” the investigations into the charges of leaving the scene of an accident

or driving while intoxicated.  Wilkinson, 70 N.E.3d at 402.  The damage was on

the outside of the vehicle and photographs of the vehicle could have preserved

the evidence.  Nothing in the record indicates that the officers had probable

cause to believe the van contained evidence that was related to the offenses

being investigated.

[27] The record supports the finding that the officers’ inventory search was a pretext

for searching Combs’ van.9  See Fair, 627 N.E.2d at 436 (finding the inventory

search at issue “presents several indicia of pretext which raise a question about

whether it was conducted in good faith”); see also Sams v. State, 71 N.E.3d 372,

382 (Ind. Ct. App. 2017) (finding that a search is “pretextual and therefore

unreasonable” when “any administrative benefits of the officers’ inventory

search were incidental to the investigative benefits when the law required the

opposite”); see cf. Widduck v. State, 861 N.E.2d 1267, 1271 (Ind. Ct. App. 2007)

(finding that the inventory search was reasonable under the Fourth

Amendment, in part, because “the record before [the court was] devoid of any

indicia of pretext or subterfuge for general rummaging”).  Here, we find indicia

9 The fact that the State admitted as an exhibit at the motion to suppress hearing the police department policy 
regarding impoundment of vehicles and the subsequent inventory searches does not overcome the pretextual 
facts we observe in this record.   
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of pretext to search Combs’ vehicle for incriminating evidence; accordingly, the 

search was unreasonable.  We conclude that the search of Combs’ vehicle was 

impermissible under the open view and plain view doctrines and the Fourth 

Amendment.   

[28] In considering the admissibility of evidence obtained from an illegal search, we

must consider the fruit of the poisonous tree doctrine.

The fruit of the poisonous tree doctrine bars the admission of 
evidence “directly obtained by [an] illegal search or seizure as 
well as evidence derivatively gained as a result of information 
learned or leads obtained during that same search or seizure.” 
To invoke the doctrine, a defendant must first prove a Fourth 
Amendment violation and then must show the evidence was a 
“fruit” of the illegal search.  But the exclusion of evidence is not 
the result of a simple “but for” test.  The doctrine has no 
application where (1) “evidence [is] initially discovered during, 
or as a consequence of, an unlawful search, but [is] later obtained 
independently from activities untainted by the initial illegality,” . 
. . ; (2) “the information ultimately or inevitably would have been 
discovered by lawful means,” . . . or (3) “the connection between 
the lawless conduct of the police and the discovery of the 
challenged evidence has ‘become so attenuated as to dissipate the 
taint,’ . . .  The burden is on the State to prove one of these 
exceptions applies.  

Ogburn v. State, 53 N.E.3d 464, 475 (Ind. Ct. App. 2016) (quotations and 

citations omitted), trans. denied.   

[29] Here, the discovery of the evidence obtained from the vehicle was a direct result

of the pretextual and illegal search of Combs’ van.  There is also no indication

that the evidence from the van could have been obtained in another way.
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Moreover, the connection between the search and the evidence is not 

attenuated to such a point that we could conclude it is no longer tainted.  See 

also Wright v. State, 108 N.E.3d 307, 315 (Ind. 2018) (holding that the Fourth 

Amendment requires that “the objected-to-evidence will be excluded as fruit of 

the poisonous tree if police obtained it by exploiting the primary illegality”).10   

[30] The officers violated Combs’ Fourth Amendment rights by searching his vehicle

without a warrant, and the evidence obtained from the search was fruit of the

poisonous tree.  Specifically, the pills found in Combs’ vehicle should not have

been admitted at trial.  Those pills formed the basis for Combs’ convictions for

Counts I, II, and III.  Accordingly, we reverse Combs’ convictions for Counts I,

II, and III, and we remand for proceedings consistent with our opinion.

10 For the reasons discussed above, we also conclude that impoundment of the vehicle would have been 
invalid.  Law enforcement may have authority to impound a vehicle either through statute or law 
enforcement’s community caretaking function.  Wilford v. State, 50 N.E.3d 371, 375 (Ind. 2016).  Our 
Supreme Court: 

[has] set forth a strict two-prong standard for proving that the decision to impound a 
person’s vehicle without a warrant was reasonable:  

(1) Consistent with objective standards of sound policing, an officer must believe
the vehicle poses a threat of harm to the community or is itself imperiled; and

(2) The officer’s decision to impound adhered to established departmental
routine or regulation.

Id. at 375-76 (quoting Fair v. State, 627 N.E.2d 427, 433 (Ind. 1993)).  Combs’ vehicle, parked in 
his driveway, would not have posed a threat of harm to the community; nor was the vehicle itself 
imperiled.  See Fair, 627 N.E.2d at 435 (concluding that impounding the defendant’s vehicle was 
improper even when the vehicle was not parked at the defendant’s home, but “the permissibility of 
it remaining at the complex was in the hands of his acquaintances”).   
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B. Chemical Test Results

[31] Next, Combs argues that the trial court abused its discretion in admitting the

certified chemical results pursuant to Indiana Code Section 9-30-6-6(a) because

the State was unable to prove that the person who drew blood from Combs

acted under the direction of or under a protocol prepared by a physician.

Indiana Code Section 9-30-6-6(a) states:

(a) A physician, a person trained in retrieving contraband or
obtaining bodily substance samples and acting under the
direction of or under a protocol prepared by a physician, or a
licensed health care professional acting within the professional’s
scope of practice and under the direction of or under a protocol
prepared by a physician, who:

(1) obtains a blood, urine, or other bodily substance
sample from a person, regardless of whether the sample is
taken for diagnostic purposes or at the request of a law
enforcement officer under this section;

(2) performs a chemical test on blood, urine, or other
bodily substance obtained from a person; or

(3) searches for or retrieves contraband from the body
cavity of an individual;

shall deliver the sample or contraband or disclose the results of 
the test to a law enforcement officer who requests the sample, 
contraband, or results as a part of a criminal investigation. 
Samples, contraband, and test results shall be provided to a law 
enforcement officer even if the person has not consented to or 
otherwise authorized their release. 
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[32] First, we agree with the State that Combs has waived this issue because he did

not raise non-compliance with Indiana Code Section 9-30-6-6(a) below.  See

Shorter v. State, 144 N.E.3d 829, 841 (Ind. Ct. App. 2020) (quoting Washington v.

State, 808 N.E.2d 617, 625 (Ind. 2004)) (concluding that failure to raise an

argument in the trial court constituted waiver on appeal because “‘a trial court

cannot be found to have erred as to an issue or argument that it never had an

opportunity to consider’”).   Waiver notwithstanding, Tiffany Long, a lab

phlebotomist at Witham Health Services, who conducted Combs’ blood draw,

testified that she followed a specific protocol required for blood draws, and that

the procedure, therefore, was approved by a physician.11  Long then testified in

detail about the process, which included inverting the tubes of blood, labeling

the samples, placing the samples in a biohazard bag, taping the bags shut, and

placing them in a lock box.  The trial court did not abuse its discretion in

admitting the evidence of the chemical blood draw.

II. Request to replace juror

[33] Combs next argues the trial court erred in refusing his request to replace a juror

after the juror disclosed, after the trial began, that he knew one of the State’s

witnesses.  “Trial courts have broad discretion in deciding whether to remove

and replace a juror before deliberations have begun and, in such circumstances,

11 The name of the physician who approved the procedure was not given at trial.  
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we reverse only for an abuse of discretion.”  Durden v. State, 99 N.E.3d 645, 650 

(Ind. 2018) (citations omitted).    

[34] During the State’s case-in-chief, the trial court was advised that a juror formerly

worked at a pharmacy that Lieutenant Mount frequented.  The juror did not

initially recognize Lieutenant Mount’s name on the witness list during voir dire.

When questioned about the nature of the juror’s relationship to Lieutenant

Mount, the juror stated that: (1) he and Lieutenant Mount did not have a social

relationship; (2) the juror was no longer in contact with Lieutenant Mount; but

(3) the juror thought positively of Lieutenant Mount.  The juror told the trial

court that the juror could consider the “big picture” of all the evidence in 

reaching a result in the case.  Tr. Vol. III p. 68.  Combs requested that the juror 

be replaced by an alternate juror, which the trial court denied.   

[35] We cannot say the trial court abused its discretion.  The juror advised the trial

court his familiarity with Lieutenant Mount would not prevent him from

considering and weighing the evidence independently.  Moreover, the juror

knew Lieutenant Mount professionally, not socially, and the two were no

longer in contact.  Accordingly, the trial court did not abuse its discretion in

declining to replace the juror with an alternate juror.
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III. Prosecutorial Misconduct

[36] Combs argues the prosecutor committed misconduct by improperly shifting the

State’s burden of proof at trial to Combs regarding certain evidence. 12  During

the defense’s case-in-chief, Vicki Combs (“Vicki”), Combs’ wife, testified that

the pills belonged to Vicki’s family members and that Vicki’s family members

had prescriptions for the pills.  During Vicki’s testimony, the following colloquy

occurred on cross-examination:

[DEPUTY PROSECUTOR]: And of course this happened about 
two and a half (2-1/2) years ago, right?  

[VICKI]: Correct. 

[DEPUTY PROSECUTOR]:  Alright.  And it is your testimony 
today that the pills found in the bag belonged to your, and I 
apologize, grandmother? 

[VICKI]:  My mother, grandmother, father, they were a 
culmination of, of all that she [sic] was finding at the house. 

[DEPUTY PROSECUTOR]:  So you [have] had two and a half 
(2-1/2) years to perhaps get some prescription records for your 
mother, grandmother, is that right? 

[COMBS’ COUNSEL]:  Objection Judge.  May we approach? 

12 We observe that this issue is likely a moot point on remand as we have decided that admission of items in 
the van, which includes the pills, was improper.   
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Tr. Vol. IV p. 174.  Combs objected on the grounds that this question left the 

jury with the belief “that the defense had a duty to produce exculpatory 

evidence, instead of the true requirement that the jury must find that the State 

themselves produced sufficient evidence” to support Combs’ convictions.  

Appellant’s Br. p. 27.  The trial court sustained Combs’ objection insofar as 

how the State asked the question, i.e., why Vicki did or did not produce any 

documentation to support her claim that the pills belonged to her family 

members; however, the trial court allowed the State to ask Vicki whether she 

produced such documentation.  

[37] When reviewing a claim of prosecutorial misconduct, we must determine

whether the prosecutor: (1) engaged in misconduct that, (2) under all of the

circumstances, placed the defendant in a position of grave peril to which he or

she would not have been otherwise subjected.  Ryan v. State, 9 N.E.3d 663, 667

(Ind. 2014); see also Nichols v. State, 974 N.E.2d 531, 535 (Ind. Ct. App.

2012).  “‘Whether a prosecutor’s argument constitutes misconduct is measured

by reference to case law and the Rules of Professional Conduct.’”  Nichols, 974

N.E.2d at 535 (quoting Cooper v. State, 854 N.E.2d 831, 835 (Ind. 2006)).  We

measure the weight of the peril by the probable persuasive effect of the

misconduct on the jury rather than the degree of impropriety of the

conduct.  Id.

[38] We are not persuaded that the State’s question resulted in improper burden-

shifting.  As the State articulates in its brief, the deputy prosecutor’s question

was “aimed at illuminating the suspicious timing of [Vicki’s] claims of
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Defendant’s innocence and was relevant to the jury’s assessment of her 

credibility.”  Appellee’s Br. p. 42.  Moreover, as the State also argues, the final 

jury instructions explained the State’s burden to prove each element of the 

crime beyond a reasonable doubt.  Based on the record before us, Combs has 

failed to demonstrate that the deputy prosecutor committed misconduct.    

IV. Insufficiency of Evidence

[39] Combs argues the evidence is insufficient to support his convictions for

operating while intoxicated and leaving the scene of a property damage

accident.  When a challenge to the sufficiency of the evidence is raised, “[w]e

neither reweigh evidence nor judge witness credibility.”  Gibson v. State, 51

N.E.3d 204, 210 (Ind. 2016) (citing Bieghler v. State, 481 N.E.2d 78, 84 (Ind.

1985), cert. denied), cert. denied.  Instead, “we ‘consider only that evidence most

favorable to the judgment together with all reasonable inferences drawn

therefrom.’”  Id. (quoting Bieghler, 481 N.E.2d at 84).  “We will affirm the

judgment if it is supported by ‘substantial evidence of probative value even if

there is some conflict in that evidence.’”  Id.; see also McCallister v. State, 91

N.E.3d 554, 558 (Ind. 2018) (holding that, even though there was conflicting

evidence, it was “beside the point” because that argument “misapprehend[s]

our limited role as a reviewing court”).  “We will affirm the conviction unless

no reasonable fact-finder could find the elements of the crime proven beyond a

reasonable doubt.”  Love v. State, 73 N.E.3d 693, 696 (Ind. 2017) (citing Drane v.

State, 867 N.E.2d 144, 146 (Ind. 2007)).
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A. Operating While Intoxicated

[40] Pursuant to Indiana Code Section 9-30-5-2(b), “a person who operates a vehicle

while intoxicated,” commits operating a vehicle while intoxicated.  If the

operation is done “in a manner that endangers a person,” the offense is a Class

A misdemeanor.  Ind. Code § 9-30-5-2(b).  Combs argues the evidence was

insufficient that: (1) Combs was the driver of the vehicle; and (2) intoxication

occurred contemporaneously with his operation of the vehicle.

[41] Regarding Combs’ first argument, the State provided sufficient evidence that

Combs operated the vehicle.  One of the witnesses to the accident testified that

the driver who left the scene of the accident was the same person she later

observed speaking with the police in Combs’ driveway.  See Tr. Vol. III p. 12.13

Moreover, moments after the accident was reported, Officer Koontz observed

Combs exit the driver’s side of the vehicle.  According to the officers, Combs

claimed he intended to call the police to report the accident, which supports the

inference that Combs was the driver.  The evidence was sufficient to prove that

Combs operated the van.

[42] In addition, the evidence also supported the finding that Combs operated the

van while intoxicated.  Officer Koontz identified Combs’ pinpoint pupils, slow

speech, and glassy eyes.  Combs failed two field sobriety tests.  The blood and

urine tests administered shortly after Combs drove the vehicle revealed positive

13 The witness did not identify Combs in the courtroom; however, the witness was clear that the person she 
saw at the scene of the accident was the same person she saw speaking with the police in Combs’ driveway. 
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results for controlled substances.  Dr. Sheila Arnold, a forensic toxicologist with 

the Indiana State Department of Toxicology, testified that the concentrations of 

substances found in Combs’ system “were consistent with the impairment 

observed by the officer.”  Tr. Vol. IV p. 113.  Specifically, Dr. Arnold testified 

that pinpoint pupils are a “classic indicator” of opioids in an individual’s 

system.  Id. at 120.   

[43] Combs’ arguments that: (1) we cannot determine the precise time of

intoxication; and (2) Combs could not have been intoxicated because he was

able to avoid an accident with another vehicle, are merely requests for us to

reweigh evidence, which we cannot do.  See Gibson, 51 N.E.3d at 210.  The

evidence was sufficient to find Combs guilty of operating while intoxicated.

B. Leaving the Scene of an Accident

[44] Combs next argues that the evidence was insufficient to support Combs’

conviction for leaving the scene of an accident.  Combs was charged under

Indiana Code Sections 9-26-1-1.1(a)(4) and (b).

(a) The operator of a motor vehicle involved in an accident shall
do the following:

(1) Except as provided in section 1.2 of this chapter, the
operator shall immediately stop the operator’s motor
vehicle:

(A) at the scene of the accident; or

(B) as close to the accident as possible;
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in a manner that does not obstruct traffic more than is 
necessary. 

(2) Remain at the scene of the accident until the operator
does the following:

(A) Gives the operator’s name and address and the
registration number of the motor vehicle the
operator was driving to any person involved in the
accident.

(B) Exhibits the operator's driver's license to any
person involved in the accident or occupant of or
any person attending to any vehicle involved in the
accident.

* * * * *

(4) If the accident involves a collision with an unattended
vehicle or damage to property other than a vehicle, the
operator shall, in addition to the requirements of
subdivisions (1) and (2):

(A) take reasonable steps to locate and notify the
owner or person in charge of the damaged vehicle
or property of the damage; and

(B) if after reasonable inquiry the operator cannot
find the owner or person in charge of the damaged
vehicle or property, the operator must contact a law
enforcement officer or agency and provide the
information required by this section.
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(b) An operator of a motor vehicle who knowingly or
intentionally fails to comply with subsection (a) commits leaving
the scene of an accident, a Class B misdemeanor.

Ind. Code § 9-26-1-1.1.  Combs argues that the statute did not require Combs to 

stay at the scene of the accident to determine the owner of the property and/or 

contact law enforcement.    

[45] “When interpreting a statute, our primary goal is to fulfill the legislature’s

intent.”  Day v. State, 57 N.E.3d 809, 813 (Ind. 2016).  The best evidence of the

legislature’s intent is the statute’s language.  See id.  “If that language is clear

and unambiguous, we simply apply its plain and ordinary meaning, heeding

both what it does say and what it does not say.”  Id. (quotations omitted).

[46] Here, the statute contemplates what a person must do, under Indiana Code

Section 9-26-1-1.1(a)(4), when a driver is in an accident that results in property

damage.  That subsection of the statute specifically states the requirements are

in addition to the mandate of Indiana Code Section 9-26-1-1.1(a)(2), under

which a driver must remain at the scene of an accident.  The statute does not

provide that, in the event of property damage, a person may drive away and call

law enforcement at a later, more convenient time.  Accordingly, the statute

required Combs to determine the owner of the property or contact law

enforcement at the scene of the accident.

[47] Sufficient evidence supports Combs’ conviction for leaving the scene of an

accident.  Witness testimony revealed that Combs hit the electrical box, got out
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of his vehicle, took photographs with his phone, drove away from the scene, 

and went home.  Accordingly, the evidence was sufficient to convict Combs of 

leaving the scene of an accident, a Class B misdemeanor.   

Conclusion 

[48] The warrantless search of Combs’ vehicle violated his Fourth Amendment

rights; therefore, evidence found as a result of the illegal search should have

been excluded.  Accordingly, we reverse Combs’ convictions for Counts I, II,

and III, and remand for proceedings consistent with this opinion.  The trial

court, however, did not abuse its discretion in admitting the results of Combs’

chemical blood test or in failing to replace a juror with the alternate juror.  The

deputy prosecutor did not commit misconduct, and the evidence was sufficient

to convict Combs of leaving the scene of an accident and operating a vehicle

while intoxicated.  Accordingly, we affirm in part, reverse in part, and remand

for proceedings consistent with our opinion.

[49] Affirmed in part, reversed in part, and remanded.

Riley, J., and Mathias, J., concur.
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