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VIRGINIA:

In the Supreme Court of Virginia held at the Supreme Court

Building in the City of Richmond on Monday the 15th day of March,

2021.

Khai Bui,

Appellant,

Record No. 201256against

Circuit Court No. CL-2018-15376

Hernan Ruiz Cabaellero,

Appellee.

From the Circuit Court of Fairfax County

Upon review of the record in this case and consideration of the

argument submitted in support of the granting of an appeal, the Court

is of the opinion there is no reversible error in the judgment

complained of. Accordingly, the Court refuses the petition for appeal.
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18 U.S.C. § 1621 Perjury Generally

Whoever—
(1)
having taken an oath before a competent tribunal, officer, or person, in 
any case in which a law of the United States authorizes an oath to be 
administered, that he will testify, declare, depose, or certify truly, or 
that any written testimony, declaration, deposition, or certificate by 
him subscribed, is true, willfully and contrary to such oath states or 
subscribes any material matter which he does not believe to be true; or
(2)
in any declaration, certificate, verification, or statement under penalty 
of perjury as permitted under section 1746 of title 28, United States 
Code, willfully subscribes as true any material matter which he does 
not believe to be true;
is guilty of perjury and shall, except as otherwise expressly provided by 
law, be fined under this title or imprisoned not more than five years, or 
both. This section is applicable whether the statement or subscription 
is made within or without the United States.

28 U.S.C. § 451 Definitions

As used in this title:
The term “court of the United States” includes
the Supreme Court of the United States, courts of appeals, district
courts constituted by chapter 5 of this title, including the Court
of International Trade and any court created by Act of Congress the
judges of which are entitled to hold office during good behavior.
The terms “district court” and “district court of the United States” 
mean the courts constituted by chapter 5 of this title.
The term “judge of the United States” includes judges of the courts of 
appeals, district courts, Court of International Trade and any court 
created by Act of Congress, the judges of which are entitled to hold
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office during good behavior.
The term “justice of the United States” includes the Chief Justice of 
the United States and the associate justices of the Supreme Court.
The terms “district” and “judicial district” means the district 
enumerated in Chapter 5 of this title.
The term “department” means one of the executive departments 
enumerated in section 1 of Title 5, unless the context shows that 
such term was intended to describe the executive, legislative, or 
judicial branches of the government.
The term “agency” includes any department, independent 
establishment, commission, administration, authority, board or bureau 
of the United States or any corporation in which the United States has 
a proprietary interest, unless the context shows that such term was 
intended to be used in a more limited sense.

28 U.S.C. § 452 Courts always open; powers

unrestricted by expiration of sessions

All courts of the United States shall be deemed always open for the 
purpose of filing proper papers, issuing and returning process, and 
making motions and orders.
The continued existence or expiration of a session of a court in no way 
affects the power of the court to do any act or take any proceeding.

28 U.S.C. § 1257 State courts; certiorari

(a) Final judgments or decrees rendered by the highest court of a 
State in which a decision could be had, may be reviewed by the 
Supreme Court by writ of certiorari where the validity of a 
treaty or statute of the United States is drawn in question or 
where the validity of a statute of any State is drawn in question 
on the ground of its being repugnant to the Constitution,
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treaties, or laws of the United States, or where any title, right, 
privilege, or immunity is specially set up or claimed under the 
Constitution or the treaties or statutes of, or any commission 
held or authority exercised under, the United States.

(b) For the purposes of this section, the term “highest court of a 
State” includes the District of Columbia Court of Appeals.

28 U.S.C. § 1292 Interlocutory Decisions

(a) Except as provided in subsections (c) and (d) of this section, the 
courts of appeals shall have jurisdiction of appeals from:

(1) Interlocutory orders of the district courts of the United 
States, the United States District Court for the District of the 
Canal Zone, the District Court of Guam, and the District Court 
of the Virgin Islands, or of the judges thereof, granting, 
continuing, modifying, refusing or dissolving injunctions,
or refusing to dissolve or modify injunctions, except where a 
direct review may be had in the Supreme Court;

(2) Interlocutory orders appointing receivers, or refusing 
orders to wind up receiverships or to take steps to accomplish 
the purposes thereof, such as directing sales or other disposals of
property;

(3) Interlocutory decrees of such district courts or the 
judges thereof determining the rights and liabilities of the 
parties to admiralty cases in which appeals from final decrees 
are allowed.

(b) When a district judge, in making in a civil action an order not 
otherwise appealable under this section, shall be of the opinion 
that such order involves a controlling question of law as to which 
there is substantial ground for difference of opinion and that an 
immediate appeal from the order may materially advance the 
ultimate termination of the litigation, he shall so state in 
writing in such order. The Court of Appeals which would have
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jurisdiction of an appeal of such action may thereupon, in its 
discretion, permit an appeal to be taken from such order, if 
application is made to it within ten days after the entry of the 
order: Provided, however, That application for an appeal 
hereunder shall not stay proceedings in the district court unless 
the district judge or the Court of Appeals or a judge thereof 
shall so order.

(c)The United States Court of Appeals for the Federal Circuit shall 
have exclusive jurisdiction—

(1) of an appeal from an interlocutory order or decree 
described in subsection (a) or
(b) of this section in any case over which the court would have 
jurisdiction of an appeal under section 1295 of this title; and

(2) of an appeal from a judgment in a civil action for 
patent infringement which would otherwise be appealable to 
the United States Court of Appeals for the Federal Circuit and is 
final except for an accounting.

(d)
(1) When the chief judge of the Court of International 

Trade issues an order under the provisions of section 256(b) of 
this title, or when any judge of the Court of International Trade, 
in issuing any other interlocutory order, includes in the order a 
statement that a controlling question of law is involved with 
respect to which there is a substantial ground for difference of 
opinion and that an immediate appeal from that order may 
materially advance the ultimate termination of the litigation, 
the United States Court of Appeals for the Federal Circuit may, 
in its discretion, permit an appeal to be taken from such order, if 
application is made to that Court within ten days after the entry 
of such order.

(2) When the chief judge of the United States Court of 
Federal Claims issues an order under section 798(b) of this title, 
or when any judge of the United States Court of Federal Claims,
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in issuing an interlocutory order, includes in the order a 
statement that a controlling question of law is involved with 
respect to which there is a substantial ground for difference of 
opinion and that an immediate appeal from that order may 
materially advance the ultimate termination of the litigation, 
the United States Court of Appeals for the Federal Circuit may, 
in its discretion, permit an appeal to be taken from such order, if 
application is made to that Court within ten days after the entry 
of such order.

(3) Neither the application for nor the granting of an 
appeal under this subsection shall stay proceedings in the Court 
of International Trade or in the Court of Federal Claims, as the 
case may be, unless a stay is ordered by a judge of the Court 
of International Trade or of the Court of Federal Claims or by 
the United States Court of Appeals for the Federal Circuit or a 
judge of that court.

(4)
(A) The United States Court of

Appeals for the Federal Circuit shall have exclusive jurisdiction 
of an appeal from an interlocutory order of a district court of the 
United States, the District Court of Guam, the District Court of 
the Virgin Islands, or the District Court for the Northern 
Mariana Islands, granting or denying, in whole or in part, a 
motion to transfer an action to the United States Court of 
Federal Claims under section 1631 of this title.

(B) When a motion to transfer an action to the 
Court of Federal Claims is filed in a district court, no further 
proceedings shall be taken in the district court until 60 days 
after the court has ruled upon the motion. If an appeal is taken 
from the district court’s grant or denial of the motion, 
proceedings shall be further stayed until the appeal has been 
decided by the Court of Appeals for the Federal Circuit. The stay 
of proceedings in the district court shall not bar the granting of
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preliminary or injunctive relief, where appropriate and where 
expedition is reasonably necessary. However, during the period 
in which proceedings are stayed as provided in this 
subparagraph, no transfer to the Court of Federal Claims 
pursuant to the motion shall be carried out.

(e) The Supreme Court may prescribe rules, in accordance 
with section 2072 of this title, to provide for an appeal of an 
interlocutory decision to the courts of appeals that is not 
otherwise provided for under subsection (a), (b), (c), or (d)

28 U.S.C. § 1651 Writs

(a) The Supreme Court and all courts established by Act
of Congress may issue all writs necessary or appropriate in aid 
of their respective jurisdictions and agreeable to the usages and 
principles of law.

(b) An alternative writ or rule nisi may be issued by a justice or 
judge of a court which has jurisdiction.

28 U.S.C. § 1652 State laws as rules of decision

The laws of the several states, except where the Constitution or 
treaties of the United States or Acts of Congress otherwise 
require or provide, shall be regarded as rules of decision in civil 
actions in the courts of the United States, in cases where they 
apply.

28 U.S.C. § 2071 Rule-making power generally

(a) The Supreme Court and all courts established by Act 
of Congress may from time to time prescribe rules for the 
conduct of their business.
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Such rules shall be consistent with Acts of Congress and rules of 
practice and procedure prescribed under section 2072 of this 
title.

(b) Any rule prescribed by a court, other than the Supreme Court, 
under subsection (a) shall be prescribed only after giving 
appropriate public notice and an opportunity for comment. Such 
rule shall take effect upon the date specified by the prescribing 
court and shall have such effect on pending proceedings as the 
prescribing court may order.
(c)

(1) A rule of a district court prescribed under subsection 
(a) shall remain in effect unless modified or abrogated by the 
judicial council of the relevant circuit.

(2) Any other rule prescribed by a court other than the 
Supreme Court under subsection (a) shall remain in effect 
unless modified or abrogated by the Judicial Conference.
(d) Copies of rules prescribed under subsection (a) by a district 
court shall be furnished to the judicial council, and copies of all 
rules prescribed by a court other than the Supreme Court under 
subsection (a) shall be furnished to the Director of
the Administrative Office of the United States Courts and made 
available to the public.
(e) If the prescribing court determines that there is an 
immediate need for a rule, such court may proceed under this 
section without public notice and opportunity for comment, but 
such court shall promptly thereafter afford such notice and 
opportunity for comment.
(f) No rule may be prescribed by a district court other than 
under this section.
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28 U.S.C. § 2106 Determination

The Supreme Court or any other court of appellate jurisdiction 
may affirm, modify, vacate, set aside or reverse any judgment, 
decree, or order of a court lawfully brought before it for review, 
and may remand the cause and direct the entry of such 
appropriate judgment, decree, Or order, or require such further 
proceedings to be had as may be just under the circumstances.

Constitution of Virginia Article VI 

Section 5.

Rules of practice and procedure
The Supreme Court shall have the authority to make 
rules governing the course of appeals and the practice and 
procedures to be used in the courts of the Commonwealth, 
but such rules shall not be in conflict with the general law 
as the same shall, from time to time, be established by the 
General Assembly.

Code of Virginia

Va. Code § 8.01-42.1. Civil action for racial,

religious, or ethnic harassment, violence

or vandalism.

A. An action for injunctive relief or civil 
damages, or both, shall lie for any person who is subjected to 
acts of (i) intimidation or harassment, (ii) violence directed 
against his person, or (iii) vandalism directed against his real or 
personal property, where such acts are motivated by racial,
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religious, gender, disability, gender identity, sexual orientation, 
or ethnic animosity.
B. Any aggrieved party who initiates and prevails in an action 
authorized by this section shall be entitled to damages, 
including punitive damages, and in the
discretion of the court to an award of the cost of the litigation 
and reasonable attorney fees in an amount to be fixed by the 
court.
C. The provisions of this section shall not apply to any actions 
between an employee and his employer, or between or among 
employees of the same employer, for damages arising out of 
incidents occurring in the workplace or arising out of the 
employee-employer relationship.
D. As used in this section:
"Disability" means a physical or mental impairment that 
substantially limits one or more of a person’s major life 
activities.”

Va. Code § 18.2-57. Assault and battery;

penalty.

A. Any person who commits a simple assault or assault and 
battery is guilty of a Class 1 misdemeanor, and if the person 
intentionally selects the person against whom a simple assault 
is committed because of his race, religious conviction, gender, 
disability, gender identity, sexual orientation, color, or national 
origin, the penalty upon conviction shall include a term of 
confinement of at least six months.
B. However, if a person intentionally selects the person against 
whom an assault and battery resulting in bodily injury is 
committed because of his race, religious conviction, gender, 
disability, gender identity, sexual orientation, color, or national
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origin, the person is guilty of a Class 6 felony, and the penalty 
upon conviction shall include a term of confinement of at least 
six months.
C. In addition, if any person commits an assault or an assault 
and battery against another knowing or having reason to know 
that such other person is a judge, a magistrate, a law- 
enforcement officer as defined in subsection F, a correctional 
officer as defined in § 53.1-1, a person directly involved in the 
care, treatment, or supervision of inmates in the custody of the 
Department of Corrections or an employee of a local or regional 
correctional facility directly involved in the care, treatment, or 
supervision of inmates in the custody of the facility, a person 
directly involved in the care, treatment, or supervision of 
persons in the custody of or under the supervision of the 
Department of Juvenile Justice, an employee or other individual 
who provides control, care, or treatment of sexually violent 
predators committed to the custody of the Department of 
Behavioral Health and Developmental Services, a firefighter as 
defined in § 65.2-102, or a volunteer firefighter or any 
emergency medical services personnel member who is employed 
by or is a volunteer of an emergency medical services agency or 
as a member of a bona fide volunteer fire department or 
volunteer emergency medical services agency, regardless of 
whether a resolution has been adopted by the governing body of 
a political subdivision recognizing such firefighters or emergency 
medical services personnel as employees, engaged in the 
performance of his public duties anywhere in the 
Commonwealth, such person is guilty of a Class 6 felony, and, 
upon conviction, the sentence of such person shall include a 
mandatory minimum term of confinement of six months.
Nothing in this subsection shall be construed to affect the right 
of any person charged with a violation of this section from 
asserting and presenting evidence in support of any defenses to
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the charge that may be available under common law.
D. In addition, if any person commits a battery against another 
knowing or having reason to know that such other person is a 
full-time or part-time employee of any public or private 
elementary or secondary school and is engaged in the 
performance of his duties as such, he is guilty of a Class 1 
misdemeanor and the sentence of such person upon conviction 
shall include a sentence of 15 days in jail, two days of which 
shall be a mandatory minimum term of confinement. However, 
if the offense is committed by use of a firearm or other weapon 
prohibited on school property pursuant to § 18.2-308.1, the 
person shall serve a mandatory minimum sentence of 
confinement of six months.
E. In addition, any person who commits a battery against 
another knowing or having reason to know that such individual 
is a health care provider as defined in § 8.01-581.1 who is 
engaged in the performance of his duties in a hospital or in an 
emergency room on the premises of any clinic or other facility 
rendering emergency medical care is guilty of a Class 1 
misdemeanor. The sentence of such person, upon conviction, 
shall include a term of confinement of 15 days in jail, two days of 
which shall be a mandatory minimum term of confinement.
F. As used in this section:
"Disability" means a physical or mental impairment that 
substantially limits one or more of a person's major life 
activities.
"Hospital" means a public or private institution licensed 
pursuant to Chapter 5 (§ 32.1-123 et seq.) of Title 32.1 or Article 
2 (§ 37.2-403 et seq.) of Chapter 4 of Title 37.2.
"Judge" means any justice or judge of a court of record of the 
Commonwealth including a judge designated under § 17.1-105, a 
judge under temporary recall under § 17.1-106, or a judge pro 
tempore under § 17.1-109, any member of the State Corporation
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Commission, or of the Virginia Workers' Compensation 
Commission, and any judge of a district court of the 
Commonwealth or any substitute judge of such district court. 
"Law-enforcement officer" means any full-time or part-time 
employee of a police department or sheriffs office that is part of 
or administered by the Commonwealth or any political 
subdivision thereof who is responsible for the prevention or 
detection of crime and the enforcement of the penal, traffic or 
highway laws of the Commonwealth, any conservation officer of 
the Department of Conservation and Recreation commissioned 
pursuant to§ 10.1-115, any special agent of the Virginia 
Alcoholic Beverage Control Authority, conservation police 
officers appointed pursuant to § 29.1-200, full-time sworn 
members of the enforcement division of the Department of Motor 
Vehicles appointed pursuant to § 46.2-217, and any employee 
with internal investigations authority designated by the 
Department of Corrections pursuant to subdivision 11 of § 53.1- 
10, and such officer also includes jail officers in local and 
regional correctional facilities, all deputy sheriffs, whether 
assigned to law-enforcement duties, court services or local jail 
responsibilities, auxiliary police officers appointed or provided 
for pursuant to §§ 15.2-1731 and 15.2-1733, auxiliary deputy 
sheriffs appointed pursuant to § 15.2-1603, police officers of the 
Metropolitan Washington Airports Authority pursuant to § 5.1- 
158, and fire marshals appointed pursuant to § 27-30 when such 
fire marshals have police powers as set out in §§ 27-34.2 and 27- 
34.2:1.
"School security officer" means the same as that term is defined 
in § 9.1-101.
G. "Simple assault" or "assault and battery" shall not be 
construed to include the use of, by any school security officer or 
full-time or part-time employee of any public or private 
elementary or secondary school while acting in the course and

.*■

14



scope of his official capacity, any of the following: (i) incidental, 
minor or reasonable physical contact or other actions designed to 
maintain order and control; (ii) reasonable and necessary force 
to quell a disturbance or remove a student from the scene of a 
disturbance that threatens physical injury to persons or damage 
to property; (iii) reasonable and necessary force to prevent a 
student from inflicting physical harm on himself; (iv) reasonable 
and necessary force for self-defense or the defense of others; or 
(v) reasonable and necessary force to obtain possession of 
weapons or other dangerous objects or controlled substances or 
associated paraphernalia that are upon the person of 
the student or within his control.
In determining whether a person was acting within the 
exceptions provided in this subsection, due deference shall be 
given to reasonable judgments that were made by a school 
security officer or full-time or part-time employee of any public 
or private elementary or secondary school at the time of the 
event.

Rules of Supreme Court of Virginia

Rule 1:12 of the Supreme Court of Virginia p.24

Rule 1:15 (c) of the Supreme Court of Virginia p.27

Rule 1:18B of the Supreme Court of Virginia p.60

V. Exhibit and Witness List

Counsel of record shall exchange fifteen (15) days before trial a
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list specifically identifying each exhibit to be introduced at trial,

copies of any exhibits not previously supplied in discovery, and a

list of witnesses proposed to be introduced at trial. The lists of

exhibits and witnesses shall be filed with the Clerk of the Court

simultaneously therewith but the exhibits shall not then be

filed. Any exhibit or witness not so identified and filed will not

be received in evidence, except in rebuttal or for impeachment or

unless the admission of such exhibit or testimony of the witness

would cause no surprise or prejudice to the opposing party and

the failure to list the exhibit or witness was through

inadvertence. Any objections to exhibits or witnesses shall state

the legal reasons therefor except on relevancy grounds, and shall

be filed with the Clerk of the Court and a copy delivered to

opposing counsel at least five days before trial or the objections

will be deemed waived absent leave of court for good cause

shown.

Rule 2:103 (a) of the Supreme Court of Virginia p.108
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Rule 2:801 (c) of the Supreme Court of Virginia p.162

Rule 3:8 (a) of the Supreme Court of Virginia p.203

Fairfax County Circuit Court

CL2018-15376 volumes record

Fairfax County Circuit Court, CL2018-15376, Khai Bui vs. Hernan F.

Ruiz Cabaellero, Exhibit R45

Fairfax County Circuit Court, CL2018-15376, Khai Bui vs. Hernan F.

Ruiz Cabaellero, Exhibit R48

Fairfax County Circuit Court, CL2018-15376, Khai Bui vs. Hernan F.

Ruiz Cabaellero, Exhibit IB

Fairfax County Circuit Court, CL2018-15376, Khai Bui vs. Hernan F.

Ruiz Cabaellero, Exhibit 3B
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