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Supplemental Appendix A 
Jury Trial – Penalty Phase, Closed Hearing,  

State v. Brown, No. 520401 (La. 17th J. Dist. Ct., Oct. 31, 2016) 
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STATE OF LOUISIANA

TTTIT .JUDICIAL DTSTRICT COURT GOPY
PARISH OF

HONORABLE

PRESTDING

LAFOURCHE

'JOHN E. LEBLANC

JUDGE, DTV]SION A

STÀTE OF LOUISIANA

vERSUS

DAVTD BROWN

DOCKET NUMBER.520AOL

JURY TRIAL P SE

CIJOSED HEARTNG

ocToBER 31, 20L6

THI BOD.â,UX , LOUI S rANA

A P P EARAN CES

CAMTLLE À. MORVANT, II, KRISTINE RUSSELL, HEATHER

HENDRIX, AND iIOSEPH SOIGNET, ESQ .

District Attorney and Assistant District

Attorneys, P. O. Box 431, Thibodaux, Louisiana

70301, Representing the State of Louisiana,.

KERRY P. CUCCIA, DWIGHT DOSKEY, AND MEGHÀN HARWEIJL,

ESQ.

Attorneys at Lavr, 380 CanaI StreeL, Suite 4OO,

New Or1 eans , LA 7 Ol-L9 , Repre sent ing the
Defendant, David Brown;

DAVID BROWN,

The Defendant.
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CERTIFIED COURT REPORTER #99099

DIVISIONA-FIRST FLOOR
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(Court resumed at 2;20 p.m. on October 3I, 2076.

The j ury and audience being absent f rom t.he

courtroom, the following CLOSED PROCEEDING was had

before the Court, counsel, and the defendant, out
of the presence and the hearing of the jury and the
audience. )

TTIFI CÔTTR T :

MR. DO.S

The record will- reflect counsel- for the
State, counsel for Mr. Brown, and Mr. Brown

are present. The jury's in the jury room

and not in the courtroom. The courtroom has

been cleared to resolve or attempt to
resolve an issue or to notify me of an

issue that has developed. Nora/, who is goíng
to explain to me the j-ssue?

EY:

We11, I think it. comes, properly, from
the Defense, Your Honor. The issue, your

Honor, is that we have discussed, with the
defendant, what we plan on doing in the
penalty phase. That incl-udes questioning of
his mother and about his mother, of some

other relatives and about of other
rel-ati-ves about his mother. A lot of it
will center on his mother.

The defendant does not, wanL us t.o go

through those guestions either about his
mother or by calling his mother to the
stand. I have explained to Mr. Brown that
the choices are to either to l_et me go

ahead and handle the penalty phase the way

that I think I am ethically obligated to do

KATRINAJ. SPERA
CERTIFIED COURT REPORTER #99099

DTVISIONA- FIRST FLOOR
201 GREEN STREET, THIBOD,{IIX, LA. 70301
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DAVTD B

THE COU

and in the best opportunity, which is by

talking about his mother and cal-1ing his
mother to the stand. He undersLands that.
for the jury to return a life verdict, they
woul-d not \¡/e woul-d not need to present
any mitigating evidence, but I think my

duty is to present the best case in
mitigation that f can.

hle've also explained to Mr. Brown t.hat
if we are not allowed to do that, then the
only way to prevent that is if he decides
that he wants to discharge us. And f think
that, ât presenL, Mr. Brown has said that
he would like to discharge us and represent
himself under Faretta v. California. And I
think, Mr. Brown, would you

That's correct, Your Honor . Right. now,

counsel- and representI'd l ike to waive

myself from here
phase.

on out in the penalty

I want to be careful, Mr. Brown, âs to
how f respond. You have rights. These are
your rights. To be honest with you, this is
not something that I,m ready to rule oD,

because I haven't you and I would have to
have a discussion, with you under oath,
about your knowledge of what you,re doing,
why you're doing it, and wheLher you even

understand the process and how the
proceedings should go forward. Do you

KATRINAJ. SPERA
CERTIFIED COURT REPORTER #99099

DIYISIONA_FIRST FLOOR
201 GR_EEN STREET, THIBODAITX, LA. 70301
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understand what f'm saying?
DAVI D BROIIIN :

THE COURT:

DAVI

THE COU

Yes, s1r.

When did you come up

come to thls decision?

when did you

I came to this decision years ago. f've
discussed this with Mr. Doskey. And I tol_d

him if we got to this phase, my f eel j_ngs on

it. I don't know if Mr. Doskey had thought,
maybe, by then I woul-d change my mind or he

would be able to t.a1k me out of it somehow.

I'm not going to allow my mother to get on

the stand and be portrayed as a whore, âs

a s1ut, âs a rape victim from her father,
from her brothers. I will not do it.

V'Ihat f will do is ask to represent
myself . I wil-l- of f er no mitigation, because

the Defense has f don't have an

obligation to put up any evidence, any

mitigating evidence. Defense 1s going to
hear the State's case and then the Defense
is going to rest. That is my p1an, your

Honor. f understand the l_aw. I understand
what I'm obligated to do and my rights.

rF-
I.

And the potential is that they hear no

mit igat ion.
OWN :

Correct. They hear no mitigation and

they make a decision on life or deat.h. I,ve

KATRINAJ. SPERA
CERTIFIED COURT REPORTER #99099

DIVISIONA- FIRST FLOOR
201GREEN STREET, THIBODAUX, LA. 70301
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sat through the Witherspoon process for six
weeks. I underst.and it.

THE COURT:

Blood pressure medicine.
TT{FÌ COTIR T :

That's it?
DAVI D BROV'IN :

Heartburn and Claritin.
THE COURT:

Nothing that af f ect.s your abil ity to
understand?

DAVTD BROWN:

YOü,

ask:

DAVID BROWN:

THE COU

DAVÏ D BROVIN :

No,

pi11s a

THE COURT:

No\nr, and j ust f '11 address this with
again, at a l-ater time, but I have to
lVhat medicat ions are you on?

sl_r

day.

No, sir. No mental- meds, if that, s your
question.

T:

We11, âflything that I don, t know

whether you're on pain meds or anything
I ike that .

I just take 1-1 blood pressure

Okay. Again, I'm being honest with you,

Mr. Brown. I have to look at this to make

sure that we can proceed. Because,

ultimately, the State is entitl_ed to
proceed to compl_ete their case.

DAVTD BROWN:

KATRINAJ. SPERA
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Right. lüel-l-, if this makes this any

better, Your Honor, how about if I just

agree to accept death? You okay with that,

' Mr. Morvant ?

THE COURT:

said
DAVID BROWN:

THFÌ COTTRT:

to tell you

finish the
DAVTD BROWN:

Okay.

TT{F] COITR T :

DAVT D

the
the

BROWN:

THE COU

Mr. Brown. Mr. Brown, that's not why I
t.hat.

what f meant.

sure that \^/e

Okay. We11, then, I misunderstood your
question.

You did. You did. Because

is: I have to make

process. Okay?

They' re ent i t l- ed to pursue the end of
process. You're entitled to proceed, in
bal-ance of the process, as you wish.

Yes, s1r
l_:

As I determine is appropriate. Which

means I have to look into your request to
represent yourself r 1rour request to
discharge your, present counsel, the issue
of whether :here would be standby counsel.
Al l of these t.hings are t.hings that I , m

looking at on five minutes, notice.
OWN :

Right.

KATRINAJ. SPERA
CERTIFIED COURT REPORTER #99099

DIVISIONA-FIRSTFLOOR
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THE COURT:

DAVID BROWN:

THE COURT:

So give me a chance.

Okay. May f say one thing?

sir. ,Just be caref u1 . Just be

DAVTD B

YeS,

care f ul-

OVùN:

what. you say.

Okay.

Because is ¡¡/e're talking. Go ahead.

Okay. f believe, with the strategy that
taking, I understand the 1aw, and I'm

I'm offering no defense.

THE COURT:

DAVTD BROWN:

Irm

just
MR. CUCC]A:

so that I can see

Okay? So this is not

We're not in t.he Faretta hearing yet,
are we?

THE COURT:

No. We're not we're not yet. So what

f'm going to do is that, s the part that
\,r¡e' re gonna what you understand, whaL

your knowledge of the process is, and how

we're going to proceed is what you and I
are going Lo discuss further, once you,re
under oath, so that I can get this right.

- now, \¡/e're just talking
DAVI D BRoI¡IIN :

Yes, sir.
THE COIIR T :

what your

a Faretta

position

hearing.

7
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We're going t.o have to have one or a

hearing of that nature. Whether you call it
a "Faretta hearing" or not, it's a

determination of what you know, how you

know it, will it help you? VüiII you be able
to control your own defense?

With counsel, you have you give up

some control, and that's the issue that
you're telling me you're havlng right now.

DAVÏD BROWN:

Yes, sir.
THE COURT:

Okay. I understand. I just have to I

had to get to that point where I

understand, because I have to have a reason

to break for today.

DAVID BROWN:

I'm sorry I wasn't being c1ear, Your

Honor.

THE COURT:

No. You' re good. You' re good. you, re
crystal c1ear. But I'm kinda muddy on the
1aw and how we proceed. Okay? Now, I think
the State needs to l-ook at research this.
I think you sti11 have counsel, Mr.

Brown.

DAVID BROWN:

Yes, sir.
THE COURT:

f haven' t rel-eased them, and I haven, t
made any decisions on that, but I am

willing to break for the d"y, if that, s

KATRINAJ. SPERA
CERTIFIFD COURT REPORTER #99099

DIVISION A- FIRST FLOOR
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B

SA9



1

2

3

4

5

6

7

8

9

l0

11

12

l3

14

l5

16

17

l8

l9

20

21

22

23

24

25

26

27

28

29

30

31

32

what's necessary
prepared.

MR. MORVANT:

for everybody to be

And I do just have one other issue when

you're finished to address with you on the
record.

THE COI]R T :

Okay. But we're in agreement that \de, re
breaking for the day.

MR. MORVANT:

Yes, sir.
THE COU

Without obj ection
MR. DOS EY:

Correct, Your Honor

THE COURT:

Okay.

MR. MORVANT:

Regarding the members of the fam11y

that have a right to be present at all
court hearings. I was asked about it the
other day. And I understand you have a

right to run your court.room, when we talked
about the juror and releasing him. I,d like
to know whether I have permission to teIl
the members of the family what,s going on.
They do have a right., under the
Const itut ion, to be present at al_ 1

proceedings in the courtroom at the trial.
And f don't want to do anything to cause
any issues. But I'm going to be asked about
it, and f don,t want to tell_ them I,m

KATRJNAJ. SPERA
CERTIFIED COURT REPORTER #99099

DIVISIONA-FIRSTFLOOR
201 GREEN STREET, THIBODAUX, LÁ. 70301
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asking you if I can tell them

on. I t.hink they have a right
that' s your cal l- .

THE COURT:

THE COU

You can te11 them that he's made t.he

reguest.
MR. MORVANT:

what's going

to know, but

te11

that
for

Yes. That's al-l- I want to do. I, m not
going to tel-1 them about the whole hearing.
f'm not going to do that.

T:

We haven' t
them that he's

had a hearing. You can

made the request, and

the reason that. we're breakingthat, s

t oday .

MR. MORVANT:

THE COURT:

Okay.

But

haven' t
a right
hearirg,

Okay.

it and

you can' t promi se t.hem, because f
researched it, on whether they have

to be present at the Faretta
even.

MR. MOR

THE COU

f wouldn't
asked youat

ir with you. I would

do that until I looked
about it and addressed
not do that -

V'Ie're going to have to make that
of f icial- determi-nation. So I, m not
guaranteeing that they, re going to be

sitting here while I,m doing this hearing
as to his ability to represent himself.

KATRINAJ. SPERi{,
CERTIFIED COURT REPORTER #99099
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MR. MORVANT:

I wasn't even asking
a good point. I was not
point to bring up.

TT{FI COI]R T :

MR. MOR

THF: COITR T :

And

te11 the
d.y, but
breaking

MR. MOR

TI{E COU

MR.

TÏ{E COII

that, but

but that's
that's
a good

Things pop into this head sometimes.

VANT :

So I just wanted to make sure that I
can te11 them why we're breaking for today.
And I think they do have a right to know

that.

f can assure you I'm not going to
j ury why we're breaking for the

f am going to tel1 them thaL \,rre're

for the day

T:

because of a 1egal issue that has

ari sen in the case that has to be

thoroughly r"=àarched by both sides, and

it's going to take us addit j-ona1 time to
prepare . Right nor^/, they only think that
r¡/e ' re addressing lega1 issues to begin the
next phase of the process.

MORVANT :

F i ne , ,Judge .

VANT :

Okay.

T:

So you understand, Mr. Brown, that I
have to do t.hat?

KATRINAJ. SPERA
CERTIFIED COURT REPORTER #99099
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Yes, sir. I do understand that.
TT{FI COTTR T :

Okay ?

DAVID BROWN:

Okay

THE COURT:

Now, in the meantime, your lawyers
stil1 represent you. So don, t just reject
everything out of hand that they teI1 you.

Okay? We've been as a group in this thing
for too 1ong. But I understand where you

sort of where you're comj_ng f rom.

DAVID BROT¡'IN:

Thank you.

THE COU

No\,rr, my decision doesn, t mean me

saying t.hat doe sn, t. mean you and I are
going to see eye-to-eye tomorrow or moving
forward, but I am going to make a decision
that I have to, and f '11_ Iet you know f irst
thing in the morning.

DAVID BROWN:

Okay. Thank you.

THE COURT:

MR. CUE

Okay. So what we,l1 probably do is be

here at nine o' clock tomorrohr, and I , I 1

bring the jury back, potentially, at ten.
Do you have something, Mr. Cuccia?
IA:

May we approach for just one second?

.Tudge, I know, too, that .Tohn would end

KATRINAJ. SPERA
CERTIFIED COURT REPORTER #99099

DTVISIONA- FIRST FLOOR
201GREEN STREET, THIBODAUX, LA_ 70301
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us.

THE COURT:

They're under your subpoena.

MR - DOS EY:

And I think them staying down

better, .Tudge, because that rn/ay we

transportation problems .

THE COURT:

up liking to know about whether
you're going to order the Angola inmates be

held down here or transported back to
Angola and returned tomorrow. He asked me

to find that out for him. ft's fine with

here is
have no

MR. DOS

THE COI]

I will let get in touch with.Tohn
Foote and find out what Angola wants to do.
If they want them back or find out what the
j ail íf the j ai1 is willing to keep them.

I'm not sure about that. So I,m not forcing
them to keep them. If they return them,
you've just got to understand he, s

traveling. We found another location for
them.

Y:

Right.

T:

Anything el-se?

VANT :MR. MOR

No, sir.
nine o'clock,

GNET:

you

See you tomorrow mornj_ng at

'Judge .

I¡trere you approachirg, Kerry, or are

KATRINAJ. SPERA
CERTIFIED COURT REPORTER #99099

DIVISIONA-FIRST FLOOR
201GREEN STREET, THIBODATX, LA 70301
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MR. CUCCTA:

No . VrIe don' L need to . But I need a f ew

minutes.
THE COURT:

Okay, I understand.
MR. SOT GNET:

.fudge, are the parties is the Court
going to entertain briefs on this?

MR. MOR VANT :

Are you gonna hear what each slde
and vì/e can al_ 1 be on the same rather
just getting into an argument at
hearing for the first time?

THE COURT:

s ays

t han

the

as soon

I would love your 1ega1 input on the
issue to supplement my three minutes of
research while \^/e \^rere whil_e hre got to
this point.

MR. MORVANT:

THE COTI

We'11 try
as we complete

I:

to get you something

ir.

( Court
20r6.)

I understand. It's a very intense
s ituat ion.

was adjourned at 2235 p.m. on October 3I,

END OF TRANSCRIPT

**************************************************
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(Court resumed at B:45 a.m. on November 1,20I6.
The j ury and audience being absent from the
courLroom, the fol-l-owing CLOSED PROCEEDING was had

before the CourL, counsel, and the defendant, out
of the presence and hearing of the jury and the
audience. )

THE COURT:

We \^/ere here, yêsterday, and recessed
the proceediDgs, and everyone was in a

position of wonder, and f had sent an email
around. Perhaps, I misstated what occurred
yesterday. I've seen all the responses . I, m

glad y'all are here. ft, s not B:45, but
it's ten to nine. Sorry I, m l_ate.

I intend to conduct well, let me just
ask Mr. Brown. Mr. Brown, has your position
c hange d ?

BROhIN:

No, sir.

DAVI D

THE COURT:

DAVTD B

THE EOU

Then you and I
Faretta hearing.

OV'IN:

Yes, sir.
l_:

are going to have a

I didn't receive any briefing on the
procedure. I got an email that the State
wants to participate in the Faretta
hearing. But I'm not f amil_iar with the
State's participation. There will_ be no

questioning of Mr. Brown. If you want to be

here and observe
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MR. NET:

Yes, ,Judge. We're here

THE COURT:

You can be here and observe, but that's

ir.
MR. SOIGNET:

I don't mean, De cessarily, \¡/e have any

questions to ask. I think this is between

the Court and the defendant.

THE COURT:

I'm going to start that in a few

m j-nutes . I received a mot ion to withdraw,

at least a copy of it, and a memo from

Defense Counsel. I note that its authorship

was f airly early this morning. I apprec j-ate

that effort.

MR. CUCCIA:

May I ask the Court a question?

THE COURT:

Yes.

MR. CUCC]A:

As far as the moLion to withdraw is

concerned, as I t.ried to explain in my

emai 1 , \^re didn' t perceive, yesterday, that

a motion to withdraw was

THE COURT:

f understand. I understand that that
motj-on to withdraw was in response to my

comment in the email. He the issue is
whether I let him discharge you. So you

don't have to withdraw if I let him

discharge you. But that's going to be the
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A.

basis of the Faretta hearing. So I
understand.

Thank you, ,Judge .

MR. CUCCIA:

THE COURT:

DAVTD B

And I'm Mr.

VrIe can start now,

o'cl-ock.

OWN :

Brown, it's your option.
or f can wait until nine

THE COIIRT:

and get under oath.
THE DEFENDANT, DAVTD BROWN,

TO TELL THE TRUTH, THE WHOLE

We can start, now, sir.

Okay. Then f want you to come up here

THE TRUTH SO HELP HIM GOD, TESTIFTED

THE COURT:

BY THE

a.

Come on and have a seat in the chair,
Mr. Brown. (Oefendant complied. )

EXAMINAT I ON

OURT :

(Def endant complied. )

AFTER BEING DUIJY SWORN

T RUTH AND NOTHING BUT

AS FOLLOVüS :

name ?

Brown.

the last town you lived in before

the

V'Ihat's your

óavid Harley

A . And whe re \^ra s

incarcerat ion?

À. f guess that would be Lockport.

A. Okay. What's your date of birth?
A. rL/L4/77.

a. I¡'Ihere were you born?

A. New Orleans, I-.,ouisiana, Charity Hospital .

A. And how far did you go in school?
A. Technically, the eight.h grade. I went to
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11th grade in what they call a "TAPS".program
"Tabernacle Appraised, " but the l-.,ouisiana School-

Board didn't recognize its credits. So I ended up

being a 17-year-o1d in the eighth grade when I did
go back to public school.

A. Okay. Can you read and write?
A. Yes, sir.

A. I've seen you taking notes. I,ve observed your
actions interactions with your lawyers. you've

been able to provide them with notes and questions.
A. If you'd 1ike, f '1l- read something out loud to
you.

A. That's okay. I just want to make sure that my

observat ions of what you \^/ere doing was, in f act ,

that you were writing notes and not drawing and

scribbling and that
A. Yes, sir.

A. Okay. You've been able to do that throughouL
their representation of you, correct?
A. Yes, sir.

A. Provide them with writings, have them provide
you with documents that you could read and observe.
A. Yes, sir.

A. In f act, you've gone through t.he entire f ile
with them, ât 1east, several times, correct?
A. Yes, sir.

A. Okay. You're married?
A. No, sir.

a. How many children?
À. Six children.

A. Okay. And their ages?

A. From 2l down to 7.
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9. Medical- history. You said, y€sterday, you have

high blood pressure.

À. Yes, sir. They have me on Metotovol (Spe1led

phonetically) Metoprolol, 50 mg. twice a d.y;
Hydral-azj-l- (Spelled phonetically) 50 mg. twice a

d"y; Lisinopri-1, 40 m9.; Norpace, 5 m9.; and

Clonidine, 3.3 mg. three times a day.

A. And you're taking your meds regularly, correct?

A. Yes, sir.

A. As prescribed. Do any of those medicines affect
your ability to understand?
A. No, sir.

a. What about mental health issues? Have you ever
been treated for mental heal-th issues?
A. I'm not being treated for mental health.

A. You're not now.

A. No.

A. Have you ever been?

A. When f was a juvenile, T. was brought to a

psychiatrist for sniffing gasol-ine and that sort of
stuff, you know.

A. Okay. Are you on any mental health meds?

À. No, sir.

A. Have you ever been on mental- health medication,
even as a juvenil-e?

A. As a juvenile.

A. What was that?
À. I remember it used to be Wellbutrin. And I
don't remember the second medication, but I took it
for about a week and quit and I had stopped. It
made me a zombie, so I didn,t take it.

A. Okay. Now, you have been represented by the
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Capital Defense team, Mr. Cuccia and Mr.

A. Correct.

A. for how long?

À. Well

O. Two and a half years?

A. Yes . A 1itt1e over 2% years, al-most

these. I had a couple other lawyers a

times, you know.

A. Right . But , I mean, that \^/as early
A. But right going on three years
gent 1 emen .

A. Right . And during the I ' 11 cal l- it

Do s key

phase, " and preparat ion f or t.hat , you \^/ere

interact with them.

A. Yes, sir.

a. And they represented you.

"gui1t
able to

A. Yes, sir.

a. And we got through that phase.

A. Correct.

A. All through this three years of representation,
they have have they al- so worked wi th you on the
penalty phase potentiality and evidence that would
be presented?

A. When you mean working with ffiê, I guess you

A. I mean as f ar as discussed potential_ witnesses
and mj-tigating evidence and those types of things.
A. Yes. We have discussed that.

A. Okay.

A. And that's where our disagreement comes in.

A. All right. So you know do you know that they
have subpoenaed and intend to call witnesses on

your behalf?
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À. Correct.

A. Do you know who those witnesses are?

A. My mother; my niece,' my brother, Jason; my

Uncle Calvin; I bel- ieve, Dr. Cunninghamr Dr.

Piasecki; and maybe a Cole Domangue, if I want

now, whether they use them or not, I believe he was

one of them.

a. Adam Billiot?

A. I thought that was the State's

A. But he's under they asked me to maintain him

under subpoena.

A. Okay. We11, t.hen, Adam Bil1iot. Yes, sir.

A. And potentially Carlos Nieves, ,fr.
A. Yes, sir.

A. On the mitigat.ion issues f or intoxication.
A. Correct.

A. Okay. And as I apprec j-ate the discussion,
yesterday, from Mr. Doskey, it's his intention to
call them all.
A. Yes, sir. That's his intention.

A . Now,

À. The disagreement comes just with my mother and

my Uncle Cal-vin.

A. Okay.

A. Because there' s some there' s stuff that' s in
the past that I believe shoul-d stay in the past.
And it took my moLher many, many years to get over
this. And to be drug back out, put in the
newspaper l-ike I told you, f 'm willing to accept
death bef ore I l-et my mother get on the stand. So

if y'af1 agree, I agree

a. Mr. Brown
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À. h/e' re done .

A. Mr. Brown, that's not what we're here for.

A. Okay.

A. I'm on the issue of whether you're going to be

abl-e to represent yoursel f .

A. Yes, sir.

A. That's what we're here for. It's not about

making any agreements with the State.

A. Yes. Okay.

A. You and I are talking. They can't respond.
A. Okay

A. f've told them they can' t respond.
A. We11, Your Honor, this is my understanding of
it. My understandirg, through the Witherspoon

process that we - you know, many weeks is that
I'm not ob1 igated to put up a defense in
mitigation. That I have to show no evidence. That.

the j urors have to consider both s j-des regardless
if I produce any evidence.

A. Right.

À. And I want to defend myself because Mr. Doskey

finds it a moral- obligation on his part that he

should put up the best defense.

A. It's actually a prof essional obl-igation on his
part.

À. Prof ess j-onal obligation, also. Excuse me.

A. He's required.
À. To put up the best defense possible for me.

a. Right.
A. And he thinks that putting my mother up and my

UncJe Ca1vin up is part of that defense, and that,s
where we disagree.
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A. Okay. But the thing about sel f - representat j-on

is you can't have it halfway.
.4,. Vüe11, this is my p1an, Your Honor. My plan is
being the law states thaL f have not I don't, have

to put any defense up, I'm going to rest

A. Okay.

A. all through the process.

A. We1I, so 1et me get I don't necessarily have

to know your strategy, although, it is good to
know. ThaL's part of that's going to be part of
what I base my decision ofl, t.hat you have a

strategy. But if you're allowed if I allow you to
represent yourself, you can't change your mind and

sây, "V'Ie11, I want Mr. Doskey to cal_1 some of the
witnesses and not all of the witnesses.,,
A. Correct. I underst,and.

A. Because if he's representing you, he, s calling
them.

A. Wel 1 , that was the confl ict . you see, I was

willing if he was willing to not put my mother
and Uncl-e Calvin, we could of cal_1ed anybody that
he wanted besides that. But he,s unwilling to do

that, so this is the step that I have t.o take to
protect my mother.

A. But what f'm telling you is you can stil1 call
other witnesses if you wish to.
A. I understand. I'm not f don,t. think I can

question a witness. You understand what I,m saying?
I f eel- that I don, t I 'm not saying have the
ski11s, I just don, t have emotionaffy, I don't
know how to question somebody you know what I, m

saying in a situation like this. Because this
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bel-ieve iL or not, this is my f irst time going

through a process like this. And, to ffie , t.he best

thing that I can do is just rest, and then whatever

the jurors decide, that's what. they decide. What's

important, right here, is my moLher.

a. Some other things you need to underst.and is
that once the jury makes its decision, Lhere's
going to be a procedure cal- led the "appeal
process." First of all, if you represent yourself,
you can't later ask for a new tria1, because of the
f act that I al- lowed you to represent yoursel f .

A. Yes, sir.

A. You can't you'11 be giving up any cl-aim that,
you might have for ineffective assistance of
yourself in representing
A. Correct.

A. ineffective self-representation, so to speak.

A. Now, does that carry through to the guilt
phase , a1 so ?

A. The guilt phase is done.

A. Right. So f don't waive anything on the guilt
phase.

A. We're talking about representation you

representing yourself, if it gets to that point.
üIhatever mistakes, whatever risk you take f or
representing yourself, whatever problems you cause

f or yoursel- f i s on you .

A. Correct.

A. As they sây, you have to go into this with your
eyes open.

A. Yes, sir.

A. I¡'Ihen we talked about mit igat ion the
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circumstances that are shown to the j ury in
mitigation may be understandably personally painful

to you, but may al-so be extremely beneficial and

helpful to you, because that's mitigation is for
your benefit.
A. I understand.

A. You by not putting on any mitigation

ev j-dence i f you choose not to when you' re asked

because I'm going to ask you throughout the process
i f I al l-ow you to represent yoursel- f .

A. Yes, sir.

A. It's your time to ca11, you can call whatever
witnesses you wanL, because they're under subpoena

and they're here.
A. Yes, sir.

A. You run the ri sk of not having the j urors
recognize mitigation if it's not presented to them.

They can look for it.
A. Yes, sir.

a. And they've told us that t.hey would. But i f
j-t's not shown to them, it makes it a 1ittle
difficult to find 1t. That,, s your risk if you

choose it.

A. Yes, sir. I j ust feel this is the decision I
have to make to protect my moL,her, and whatever
consequences I have to suf f er I , m wi 11ing to t.ake

that.

A. Are you refusing to allow the Capital Defense

team t.o represent you?

A. I think the disagreement \^/e have, y€s, I would
ask them to stand down.

A. Let me address one ot.her thing that you said.
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The Court is not al-lowed to assist you in

presenting your evidence if you chose to present

any.

A. Yes, sir.

A. I coul-dn't question people f or you.

A. Correct.

A. And the rul-es and procedures and the 1aw are

things that Mr. Doskey and Mr. Cuccia have

extensive experience with.

A. Yes, sir.

A. As they've demonstrated
A. Yes, sir.

a. throughout the case in the guilt phase.

that's what their job was to do.

A. Yes, sir.

a. f L' s not a quest ion of whether at l-east part

of my decision is not whether I think you have the
1egaI capabilities to do this, whether you have the
1egal understanding, but whether you're doing this
with a clear mind whet.her you understand.
A. We11, I understand the consequences f'm facing.
I don't know if you understand the reasons that I'm
doing it for. That's and I know I'm not capable
of asking the questions that need to be asked like
Mr. Doskey would be doing, and I recognize that.

A. But you can still ask questions.
A. Sure. Sure. T can still- ask questions. But

t.hat's \^rhy I've made the decision to j ust rest, and

protect my mother. You think it, s a mental
decision. I woul-d agree with you. I think
everything we do is mental.

A. I think it' s a f ool- ish decision.
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A. I agree with you, in a sense. I agree with you.

But it's my decision, and T bel-ieve protecting my

mother and her past instead of dragging her through
this for something she might not be able to shake

off after this is the greater of the two evi1s.
That's my personal- opinions on it.
THE COIIRT:

Mr. Doskey.

MR. DOS EY:

Yes, Your Honor.

TI{E COTTRT:

The witnesses

all avail-able that

that you have, are t.hey

you've lined up?

MR. DOSKEY:

There's Mr. Billiot, who wil-1 be in
here at approximat.ely 2 p. m. Mr. Nieves, I
believe, is going to be here this morning.
He's under subpoena, and I believe he,l-l_ be

here t.his morning. Dr. Cunnlngham is in
town. Dr. Piasecki is in town. .Jason Brown

and Cal-vin Dumas are either stayed over
here f ' m be ing inf ormed by .Toe that
they' Te , in f act , avai l- abl e . Rosal ind Brown

is al-so here. ,Judy Brown is here. Littl_e
,Judy Brown the grand Little ,Judy I, m

sorry Garcia I believe it is .fimenez
(Spe1led phonetically.) is here. So t !ês,
they're all here and available. hle, ve got
Dr. Piasecki and Dr. Cunningham housed in
our hote1, and we're willing to continue to
pay whatever expenses are necessary for
them.
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THE COURT:

Okay.

BY THE COURT:

A. The reason I asked him for that recitation, Mr.

Brown, is f want you to understand what's available
for you through their actions.
A. Yes, sir.

A. And you hawe the opt,ion, whether they represent
you or not, to call all of those witnesses. You'l_1

be asked that.
A. Yes, sir.

A. You can stand down.

A. Thank you. (Oefendant exited the witness
stand. )

THE COURT:

The record wil-l- reflect counsel for the
State, counsel Mr. Doskey and Mr. Cuccia
are present, Mr. Brown is present, and the
Court has conducted a Faretta colloquy for
determinat ion of Mr. Brown, s requesL to
represent himself in the penalty phase. Mr.

Brown was previously and has been

represented by Mr. Cuccia and Mr. Doskey

and the Capital Defense I cal_1 it the
"Capital Defense team" Lhroughout the last
approximately three years and through the
guilt phase and j-nto the preparation for
the penalty phase over the last few days.

The Court was informed, yêsterday, that
there was a substant i aI di sagreement
between Mr. Brown and his counsel as to the
scope and breadLh of the mitigation
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evidence intended to be put forth that

cannoL be resolved based on the defendant's

desires and wishes and the Defense

Counsel's prof essional, ethical, moral-

obl-igations to defend and present

mitigation evidence that's known to him or
to them.

According to Faretta v. Cafifornia, Mr.

Brown has the right. to choose between the
right to counsel and the right to represent
himself when such a conflict arises. But. he

has to do so knowingly, intelligently, and

without r,'/aver. As we discussed, he has to
do so and understand the risk of self-
representation and understand the benefits,
potentiafly, of representation. Mr. Brown

is aware when r,'re hrere in the guilty
phase Mr. Brown has been present for
approximately six weeks of penalty
qualification, and has summarized it, in
his own words, as he has the right not to
present anything if he chooses to.

The Court has informed him that even if
the Court grants his right to sel-f-
representation, the witnesses are available
for his presentation of whomever he chooses

to. Mr. Brown has indicated t.hat he

understands, if he represents himself, it
cannot be a basis for future issue with
regard to that self -represent\ation, such as

seeking a new trial based on the penalty
phase, because he represented himself,
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seeking an ineffective assistance of
counsel for representing himself.

He has sufficient mental abilities and

understandings. He is not under any mental

health treatment, nor has he demonstrated
any l-ack of ability to understand what he' s

doing, when he's doing it, and throughout

this process. In f act, he's demonstrat.ed an

extreme abil ity to control- his own act.ions .

The Court finds that Mr. Brown's waiver
of his right to counsel- for the remaining
portion of the tria1, incl-uding the penalty
phase, is a knowing and vol-untary decision
having been fu11y informed of the benefits
and the risks, and he has a fu1l
understanding of what he is doing. As I
indicated to Mr. Brown, it is my view that
it's a foolish decision, but it is not one

that is cont rary to the 1aw in
consideration of Faretta v. California. It
i s al- so there h/as even a f ederal case,
State v. f'm sorry Vnited States v.
Lynn Davis that disc.r"r"¿ the j udge, s

attempt to appoint a special defense
counsel- to come in and handl_e the penalty
phase as a f riend of t,he Court, which f
can't do. It's beyond the scope of anything
f can do.

There are numerous state cases, among

them: State v. 8e77, State v. Gregory
Brown that al-l-owed and authorized self-
representation in capital cases. I, m going

KATRINAJ. SPERA
CERTIFIED COURT REPORTER #99099

DIVISIONA-FIRSTFLOOR
201 GREEN STREET, THIBODAUX, I_A- 70301

18

SA35



1

2

3

4

5

6

7

I
I

10

11

12

13

14

t5

l6

17

18

l9

20

21

22

23

24

25

26

27

28

29

30

3l

32

DAVTD B

THE COURT:

MR. CUC

THE COURT:

to grant his right to represent himself.
Now, tne Court because I'm not sure

that he would understand how to rally the
witnesses or have the witnesses cal1ed, if
you would choose to cal-l- the witnesses, I
will assist in having them here, because

they're under subpoena. But that's the only
assistance I can give you. t'Ihen you're
asked to call a witness, if you want to
call any witnesses, you tell- me their
names. I'Ie have them under subpoena,

they'11 be brought. I have used the
phrase I'm not going to use it. Anyway,

that's the ruling of the Court.
OWN :

Thank you, Your Honor.

Now, the awkward position will be that
you'11 be at the table by yourself, because

you've discharged your lawyers. fn order to
avoid causing too much I'm not this is
the part that I'm not sure of. And I don't
know whether it would make it worse or
better to have counsel seated behind you

not being able to do anything or having
counsel absent and you sitting at the table
by yoursel-f . I don't know. I,l1 have to

CIA:

May I ask a question, ,Judge?

Yes, you may
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Do you intend to inform the jury that

Mr. Brown has sel-ected to represent himsel f

in the penal t.y phase ?

THE COURT:

I will have to if you're not here.

MR. CUCCIA:

Can I talk to Mr. Brown for a second?

(An off-the-record discussion was held between the

defendant and Mr. Cuccia, which ritras not reported.)
THE CO I.

Do you have a question, Mr. Morvant?

MR. MORVANT:

I j ust wanted a clarif icat.ion. I \¡/aS

thespeaking to Mr.

exacL question I know the answer. But I

Soignet. I didn't hear

assume the question was

THE COURT:

He wanted to know if I would inform
j ury that Mr. Brown has elected
represent himself if they're not here.
I have to if they're not here.

MR. MORVANT:

the

to
And

he ar
and

you.

rA:

We were gonna ask you that
the question, but I heard

I figured that's what it

I didn't
the answer

\^/ag. Thank

MR. CUE

Judge, what I would I would like
permission to sit next to Mr. Brown, so the
jury doesn't get the impressj_on

THE COURT:

Think about it. Take a moment. This is
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MR.

MR.

a I can tel-1, from looking at counsel,

that y'af1 are distressed by my decision as

much as you're distressed by his decision-

But I have I can't al-low You to sit

there, but then say stuff.

CUCCÏA:

We won't say anything.

THE COURT:

So if you siL with him, I will be

directing my questions to hj-m, as in: Do

you int.end to call witnesses? Do you have

anything to present ? Do You have anY

obj ection to the offer of the State's

evidence? Do you have any response? And all

questions will be directed to Mr. Brown.

CUCC IA :

V.'Te understand,,Judge

THE COURT:

Y'all will remain there. I think that

is a reasonable way to avoid the jury from

the shock of you not being there, after

they've seen you there for seven weeks and

the speculation that woul-d draw f rom that..

Now, they may they also know that you

do not have we've informed them that
y' al l- don' t have to do anything , so that

,l-eaves that open.

MR. CUCCIA: \

I would not ob j ect I think it woul-d

be appropriate to tel l- t.he j ury that Mr.

Brown has elected to represenL himself in
the penalty phase, since he's going to be
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the one speaking. So I think that both

would be appropriate. You allow us to sit

here, but take no action, of course, as

well as inform the jury. Then they would

understand why we sit silent and why Mr.

Brown answers the questions.

THE COURT i

Okay. Thank you. I will al- low you to
remain at counsel tab1e.

MR. CUCCIA:

Thank you, ,Judge

THE COT]RT:

MR. SOT

all

NET:

You look concerned, Mr. Soignet . You

right ?

No, sir.
THE COURT:

Okay.

o' c1ock.

The j ury will

Are you ready to

be here aL

proceed?

ten

MR. SOIGNET:

, Honor, may

THE COURT:

we approach real quick?

Yes, you can we 11

MR. SOI

I was j ust
do the opening

Court aware

THE COURT:

The State' s ready, Your Honor. Your

going to be handling I'11
I just wanted to make the

We can go off the record. Off the
record.

END OF TRANSCRTPT
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