IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT

NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
DISPOSITION THEREOF IF FILED
MICHAEL D. PHILLIPS,
Appellant,

V. ~Case No. 5D21-1362
LT Case No. 2016-300068-CFDB

STATE OF FLORIDA,

Appellee.

Decision filed October 5, 2021

3.850 Appeal from the Circuit Court

for Volusia County,

Matthew M. Foxman, Judge.

Michael D. Phillips, Punta Gorda, pro se.
Ashiey Moody, Attorney:General, Tallahassee,

and Deborah A. Chance, Assistant Attorney
General, Daytona Beach, for Appellee.

PER CURIAM.

AFFIRMED.

LAMBERT, C.J., NARDELLA and WOZNIAK, JJ., concur.
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CL-0603-1701

In the Circuit Court of the Seventh Judicial
Circuit in and for Volusia County, Florida

Case Number: 2016 300068 CFDB
Judge: MATTHEW M FOXMAN
State of Florida
Vs
MICHAEL D PHILLIPS

Defendant

CLERK’S CERTIFICATE OF MAILING
mailed a copy of

[, LAURAEROTH, Clerk of the Circuit Court in and for Volusia County, hereby certify that I -

Order Denying Defendant's "Belated Motion for Extension of Time;" and Final Order

Denying Defendant's "Motion for Post-Conviction Relief Amended Grounds D, E, G," and
Motion for Post Conviction Relief

to: Michael D. Phillips DC # V52627

Charlotte Correctional Institution
33123 Oil Well Rd

2 = T
%Q‘ = ‘/‘
Punta Gorda, FL 33955 Q2= - IV
g8F = M
[

oLy

=7 W

on the 14" day of May, 2021, by United States mail, postage prepaid. The date of mailing has
been noted on the docket sheet.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my seal of office this 14th
day of May, 2021.

COURT

Cri?tx/na Santuéc[
Deputy Clerk
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and Count IX, sixty (60) days imprisonment. Defendant pursued a direct appeal of his judgment
and sentence, which was per éﬁriarﬁ_afﬁrmed; mandate issued March 23, 2018. See Phillips v.
State, 241 So. 3d 175 (Fla. 5th DCA 2018).

Defendant filed his motion for post-conviction relief on March 24, 2020, pursuant to the
mailbox rule, albeit a day late. Irrespective of a possible timeliness issue, this Court entered an
interim order on Defendant’s post-conviction motion on March 30, 2020. On vJ uly 1, 2020,
Defendan_t ﬁled an emergency mption‘ for the extension of time, which was tardily submitted. This
Court gréhged the..:extension ‘()f time Qn August 5, 2020. Défendant filed another motion for %he
extension on August 3, 2020, which was rendered moot by the August 5, 2020, order. Defendant
filed his “belated motion for extension of time” on February 16, 2021; and then filed the pleading

entitled “motion for post-conviction relief amended grounds D, E, G” filed February 18, 2021.

DEFENDANT’S “BELATED MOTION FOR EXTENSION OF TIME?”

- The Court shall address Defendant’s motions separately. Defendant moves this Court to
gr.am his belated motion for the extension of time and accept his “motion for post-conviction relief
amex‘lded»grounds D, E, G” as timely filed. For the following reasons, Defendant’s motion is
DENIED.

As stated above, Defendant filed his initial motion for post-conviction relief on March 24,
2020. This Court entered an interim_ order striking Grounds D, E, and G of Defendant’s post-
conviction motion on March 30, 2020. This Court then granted a belated motion for the extension

of time on August 5, 2020, allowing Defendant an additional sixty (60) days leave to amend’.

! Taking into account the time allotted in the August 5, 2020 order, Defendant had approximately one hundred eighty-
nine (189) days or over six (6) months leave to amend his post-conviction motion from March 30, 2020 to October 5,
2020.
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State, 88 So.3d 312, 316 (Fla. 4th DCA 2012) (citing Nelson v. State, 43 So. 3d 20, 33 (Fla. 2010));
see also Dougherty v. State, 149 So. 3d 672, 676 (Flla.'2014). Moreover, in general a trial court
error cannot be raised in a Rule 3.850 motion, because these errors could have been raised on direct
appeal. Ramon v. State, 219 So. 3d 204, 205 (Fla. Sth DCA 2017) (citing generally Swanson v.
State, 984 So0.2d 629, 629 (Fla. 1st DCA 2008); See also Fla. R. Crim. Pro. 3.850(c). Therefore,
Ground B is DENIED.
" GROUND C
In Ground C, Defendant argues that the sentence imposed violates the eighth améndment.

Defendant further argues that the life sentence imposed is cruel and unusual as he qﬁa{liﬁed fora

youthful offender designation. Defendant also appears to allege that 2014-220, LaWé of Florida®

applies in this matter. This claim fails as a matter of law and is refuted by the record.
The Youthful Offender Statute states that:
(1) The court may sentence as a youthful offender any person:

- (a) Who is at least 18 years of age or who has been transferred for prosecutidn to
the criminal division of the circuit court pursuant to chapter 985;

(b) Who is found guilty of or who has tendered, and the court has accepted, a plea
of nolo contendere or guilty to a crime that is, under the laws of this state, a felony
if such crime was committed before the defendant turned 21 years of age; and
(c) Who has not previously been classified as a youthful offender under this act;
however, a person who has been found guilty of a capital or life felony may not be
sentenced as a youthful offender under this act.
§ 958.04, Fla. Stat. (2016) (emphasis added). “The discretionary nature of youthﬁﬂ offender
sentencing provides further support that it is not a fundamental right for defendants.” Jackson v.

State, 191 So. 3d 423, 427 (Fla. 2016). “A ‘lower court is under no obligation to sentence [a

38§ 775.082, 921.1401, .1402, Fla. Stat. (2016).



(2015); § 777.04, Fla. Stat. (2015); § 810.02(2)(a), Fla. Stat. (2015); and § 812.014(3)(a), Fla.
Stat. (2015). Therefore, Ground C is DENIED.
| .. GROUND.D
In Ground D, Defendant contends that a due process violation occurred due to prosecutorial
misconduct. Defendant specifically contends tﬁat the trial prosecutor made several improper
statements at sentencing. This claim was stricken in the March 30, 2020, interim order.  The Court

shall address the amended ground in the section entitled “Motion for Post-Conviction Relief

Amended Grounds D, E,-and F.”.

_97-

GROUND E -

>In Ground E, Defendant asserts that trial counsel rendered ineffective assistance of counsel
when they failed to properly advise him concerning his right to plea not guilty by reason of
insanity. Defendant further asserts that trial counsel failed to: (1) conduct adequate legal research,
(2) discuss potential strategies, (3) conduct an adequate investigation into the undeérlying offenses; .
(4) interview key witnesses; (5) pursue the defense of insanity; (6) present mitigating factors
concerning mental health at sentencing; and (7) present mitigation witnesses at sentencing. This
claim was-stricken in the March 30, 2020, interim order. The Court shall address the amended

ground in the section entitled “Motion for Post-Conviction Relief Amended Grounds D, E, and F.”
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GROUND B
In Ground B, Defendant states that a due process violation occurred when the trial court
failed to adhere to Florida Rule of Criminal Procedure 3.210. This ground was addressed above

and denied above. Accordingly, the ground remains DENIED.

‘GROUNDC -
In Ground C, Defendant argues that the sentence imposed violates the Eighth Amendment.
Defendant further argues that the life sentence imposed is cruel and unusual as he qualified for a

youthful offender designation. This ground was addressed above and denied above. Accordingly,

the ground remains DENIED.

GROUND D

In Ground D, Defendant contends that a due process Violation occurred due to prosecutorial
misconduct. Defendant speciﬁcally contends that the trial prosecutor made several improper .
statements at sentencing. As stated above, Defendant filed his initial motion for post-conviction
relief on March 24, 2020. This Court entered an interim order striking Grounds D, E, and G on
March 30, 2020. This Court granted a belated motion for the extension of time on August 5, 2020,
allowing Defendant an additional sixty (60) days leave to amend. The Court file reflects no
intervening motions during the nearly four and a half month period between the filing of the last
motion for extension of time and the instant “motion for post-conviction relief amended grounds
D, E, G” . See Appendix A. Thus, the amendment is untimely. “Any claim for which the
insufficiency has not been cured within the time allowed for such amendment shall be summarily

denied .... ” Fla. R. Crim. P. 3.850(f)(3). Therefore, Ground D is DENIED.
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argument made on page one hundred sixty-five (165) lines 24-25 mislead the Court at sentencing.
See id. at pp 165. The Court does not find the statement to be misleading, based upon Dr. Krop’s
testimony that Defendant appreciated the wrongfulness of his actions; nor did this singular
argument influence the sentence imposed. See id. at pp. 115-118, 178-180. The Court would note
that as a practical matter, trial judges have the unique ability to evaluate comments and questions
lodged by attorneys and weigh them against the evidence presented before them, when making
final determinations on the merits.

The following references were made in Defendant’s amended motion for post-conviction -
relief. Defendant references a question on page eighty-two (82) line 22. However, upon review the
question actually occurred on page sixty-two (62) line 22. Defendant claims that the'question had -
a negative impact on sentencing, upon review of the record; the Court does not find that the
question had the impact claimed by Defendant, as the Court did not reference this passing question
when pronouncing the sentence. See id. at pp. 62, 178-180. The Court clearly was referencing the
nature of the underlying incidents. See id. Defendant next re-alleges the question presented on
page one hundred sixteen (116), line 5. The Court does not find that the question had the impact
claimed by Defendant. Supplementary, the Court did not make any reference to Defendant waiting
inside the home when imposing the sentence. Rather the Court stated “[y]Jou chose to arm yourself;,
you went into a stranger’s home, you attacked them violently with the intent to kill.” See id. at pp.
116, 178-180.

Lastly, Defendant references a question lodged by the prosecutor concerning his jail phone
call on page eighty-nine (89) line 21. Defendant states the question was prejudicial. The Court
does not find that the question had the impact claimed by Defendant, as the Court did not reference

this passing question when pronouncing the sentence. See id. at pp. 89, 178-180. Again, the Court

10
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Furthermore, the claim' is facially insufficient, as Defendant’s. allegations remain
conclusory and speculative after amendment. See Gillis, 807 So. 2d at 206. Therefore, Ground E

is DENIED.

Alternatively, the Court finds that this ground is refuted by the record as at sentencing Dr.
Krop stated that Defendant -was competent to proceed and would not qualify, as someone who is

not guilty by reason of insanity. See Appendix B at pp. 100-127. Therefore, Ground E is DENIED.

GROUND F
In Ground F, Defendant. alleges that a due process violation occurred because he was

incompetent to proceed at sentencing. This ground was addressed .above and denied above.
Accordingly, the ground remains DENIED.

GROUND. G

- In-Ground G, Defendant argues.that the trial prosecutor committed prosecutorial

misconduct by presenting arguments that render their actions malicious. The arguments appear in -
the State’s sentencing memorandum. As stated above, Defendant filed his initial motion for post-
conviction relief on March 24, 2020. This Court-entered an interim order striking Grounds D, E,
and G on March 30, 2020. This Court granted a belated motion for the extension of time on August
5, 2020, allowing Defendant an additional sixty (60) days leave to amend. The Court file reflects
no intervening motions during the nearly four and a half month period between the filing of the
last motion for extension of time and the instant “motion for post-conviction relief amended

grounds D, E, G See Appendix A. Thus, the amendment is untimely. “Any claim for which the

12
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. RULING |
Accordingly, it is ORDERED AND ADJUDGED that:
1. Defendant’s “belated motion for extension of time” is DENIED; and
2. Defendant’s “motion for post-conviction relief amended grounds D, E,-G” and
Defendant’s motion for post-conviction relief are DENIED.
Defendant h 3Q days from the rendition of this order to file a notice of appeal.

DONE AND g R&\m Chambers, in Volusia County, Daytona Beach, Florida, this
7— day of ,2021.

MATTHEW M. FOX1 ,
CIRCUIT COURT GE

cc:  Michael Dakota Phillips, Defendant, D.C. # V52627, Reception and Medical Center (Main |
Unit-Male), P.O. Box 628, Lake Butler, Florida 32054-0628 E ,
The Office of the State Attorney, Post-Conviction Division, eserv1cevolu51a@sao7 org
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This case is hereby dismissed. This Court lacks jurisdiction to
review an unelaborated decision from a district court of appeal that
is issued without opinion or explanation or that merely cites to an
authority that is not a case pending review in, or reversed or
quashed by, this Court. See Wheeler v. State, 296 So. 3d 895 (Fla.
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No motion for rehearing or reinstatement will be entertained
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