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In the 

United States Court of Appeals 
For the Eleventh Circuit 

 
____________________ 

No. 19-10913 

____________________ 
 
JAMES MICHAEL FORNEY,  

 Petitioner-Appellant, 

versus 

WARDEN,  
 

 Respondent-Appellee. 
 

____________________ 

Appeal from the United States District Court 
for the Southern District of Florida 

D.C. Docket No. 0:18-cv-62794-WPD 
____________________ 
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2 Opinion of the Court 19-10913 

Before JORDAN, JILL PRYOR, and MARCUS, Circuit Judges. 

PER CURIAM: 

The question in this appeal is whether the district court cor-
rectly dismissed James Forney’s federal habeas corpus petition as 
untimely.  The parties disagree on whether the district court’s tak-
ing judicial notice of state court dockets is governed by Paez v. Sec-
retary, Florida Department of Corrections, 947 F.3d 649 (11th Cir. 
2020), or by Bryant v. Ford, 967 F.3d 1272 (11th Cir. 2020).  As ex-
plained below, however, we need not resolve the parties’ debate 
about Paez and Bryant.  The state has argued, see Appellee’s Br. at 
18–21, that any error in taking judicial notice was harmless because 
Mr. Forney’s habeas corpus petition is untimely based on the dates 
listed in the habeas corpus petition and its appendix.  At the end of 
the day, we agree with the state and affirm.1 

I 

It is undisputed that Mr. Forney’s murder conviction be-
came final on October 3, 2011, when the Supreme Court denied 
certiorari on direct appeal.  See Forney v. Florida, 565 U.S. 848 
(2011).  The one-year statute of limitations for filing a federal ha-
beas corpus petition began running that day under 28 U.S.C. 
§ 2244(d)(1)(A).  Because Mr. Forney filed his federal habeas corpus 
petition on November 2, 2018, it was untimely under 

 
1 Because we write for the parties, we presume their familiarity with the record 
and set out only what is necessary to explain our decision. 
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19-10913  Opinion of the Court 3 

§ 2244(d)(1)(A) by just over six years unless there was statutory or 
equitable tolling.  We now address all the filings that, according to 
Mr. Forney, tolled the limitations period for Claims 2–23 for pur-
poses of § 2244(d)(1)(A).2 

First, Mr. Forney filed a hybrid civil rights/habeas action in 
federal court on February 26, 2010, before his conviction had be-
come final.  That case, which was dismissed without prejudice on 
June 8, 2011, did not toll the limitations period under § 2244(d)(2).  
See Duncan v. Walker, 533 U.S. 167, 181 (2001) (“[A]n application 
for federal habeas corpus review is not ‘an application for State 
post-conviction or other collateral review’ within the meaning of 
28 U.S.C. § 2244(d)(2).”). 

Second, on March 11, 2011—again before his conviction be-
came final—Mr.  Forney filed a state collateral proceeding attack-
ing his life sentence as cruel and unusual punishment.  That pro-
ceeding ended on January 28, 2014.  See Pet., D.E. 6-2, at 48.  As-
suming that this proceeding was a tolling petition under 
§ 2244(d)(2), see Wall v. Kholi, 562 U.S. 545, 551–60 (2011), the lim-
itations period was tolled until January 28, 2014. 

Third, Mr. Forney filed another state collateral proceeding 
alleging cruel and unusual punishment on February 10, 2014.  By 
then 13 days of untolled time had elapsed.  This proceeding ended 

 
2 We address Mr. Forney’s reliance on 28 U.S.C. §§ 2244(d)(1)(B) and 
2244(d)(1)(D) as different triggering events for Claim 1 separately in Part II of 
the opinion. 
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4 Opinion of the Court 19-10913 

on April 28, 2015.  See App., D.E. 6-3, at 98; Appellant’s Br. at 6.  
Again, assuming that this proceeding tolled the limitations period 
under § 2244(d)(2), the limitations period began to run on April 28, 
2015. 

Fourth, Mr. Forney filed his first post-conviction motion un-
der Fla. R. Crim. P. 3.850 on October 9, 2014.  See Pet. at 46–47.  
According to an appendix filed with Mr. Forney’s habeas corpus 
petition, this Rule 3.850 motion was denied as time-barred, and the 
proceedings were completed on June 10, 2016.  See App. at Ex. G, 
Ex. AG.  Because it was untimely, the first Rule 3.850 motion did 
not toll the limitations period.  See Pace v. DiGuglielmo, 544 U.S. 
408, 410 (2005).  So, by the time that the first post-conviction mo-
tion was denied on June 10, 2016, the one-year habeas limitations 
period—which had begun to run on April 28, 2015—had expired. 

Fifth, on September 6, 2016, Mr. Forney filed a second Rule 
3.850 motion.  This motion was dismissed as time-barred and suc-
cessive, and the proceedings ended on May 5, 2017.  See Appellant’s 
Br. at 7; App. at 98.  The fact that a Rule 3.850 is dismissed as suc-
cessive does not prevent it from tolling the limitations period under 
§ 2244(d)(2).  See, e.g., Drew v. Dep’t of Corr., 297 F.3d 1278, 1284 
(11th Cir. 2002), overruled on other grounds as recognized by Jones 
v. Sec’y, Fla. Dep’t of Corr., 906 F.3d 1339, 1351 (11th Cir. 2018). 

The problem for Mr. Forney is that he filed the second post-
conviction motion after the one-year limitations period had ex-
pired.  Putting aside the 13 days mentioned above, the period be-
gan running on April 28, 2015, and ended at the latest on April 28, 
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19-10913  Opinion of the Court 5 

2016.  Thus, by the time the second post-conviction motion was 
filed on September 6, 2016, there was no remaining time to toll un-
der § 2244(d)(2).  See Webster v. Moore, 199 F.3d 1256, 1259 (11th 
Cir. 2000) (“A state-court petition . . . that is filed following the ex-
piration of the limitations period cannot toll that period because 
there is no period remaining to be tolled.”).  The district court, 
then, did not err in ruling that Claims 2–23 in Mr. Forney’s federal 
habeas corpus petition were time-barred. 

Finally, we address Mr. Forney’s contention that the state 
trial/post-conviction court, due to its “felonious” actions and im-
proper/erroneous consideration of his post-conviction motions, 
constituted an “impediment” that “prevented” him from filing a 
federal habeas corpus petition and therefore tolled “all” of the time 
for the one-year limitations period for Claims 2–23 under 28 U.S.C. 
§ 2244(d)(1)(B).  See Pet. at 49; Appellant’s Br. at 10.  “The question 
. . . is whether [Mr. Forney] was ‘prevented’ from filing a federal 
habeas corpus petition by reason of some unconstitutional state ac-
tion.”  Wood v. Spencer, 487 F.3d 1, 7 (1st Cir. 2007).  See also Earl 
v. Fabian, 556 F.3d 717, 727 (8th Cir. 2009) (“The focus of 
§ 2244(d)(1)(B) is on the state’s responsibility for creating an imped-
iment to timely filings[.]”).  Mr. Forney, despite his claim of a state 
impediment, has not explained (much less shown) how the state 
trial/post-conviction court prevented him from learning the bases 
of Claims 2–23.  And without that, he cannot rely on § 2244(d)(1)(B) 
for the tolling of “all” the time that elapsed after his conviction be-
came final. 
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6 Opinion of the Court 19-10913 

II 

This leaves Claim 1, in which Mr. Forney alleged newly dis-
covered evidence that the state trial court tampered with the jury 
and altered the record on appeal by changing the jury instructions 
for inclusion in the record in the direct appeal.  We analyze the 
timeliness of Claim 1 separately, as it is based on possible different 
triggering dates, i.e., 28 U.S.C. §§ 2244(d)(1)(B) (the date on which 
a state-created impediment is removed) and 2244(d)(1)(D) (the date 
on which the factual predicate for a claim could have been discov-
ered through the exercise of due diligence).  See generally Zack v. 
Tucker, 704 F.3d 917, 926 (11th Cir. 2013) (en banc) (“[T]he statute 
of limitations in AEDPA applies on a claim-by-claim basis in a mul-
tiple trigger date case.”). 

In his habeas petition, Mr. Forney stated that he learned 
about the basis for Claim 1 sometime between September 18 and 
October 8 of 2014.  See Pet. at 46.  He also stated that he was sepa-
rated from his legal files for 44 days (a state-created impediment) 
from July 26 to September 18 of 2018.  See id. at 47. 

According to Mr. Forney, he filed his Rule 3.850 motion re-
lated to Claim 1 on September 6, 2016, and the post-conviction 
court denied it two weeks later on September 20, 2016.  See id. at 
6; App. at Ex. D.  This proceeding ended on May 5, 2017.  See Pet. 
at 6; Appellant’s Br. at 7. 

As a general matter, under § 2244(d)(1)(D) the one-year pe-
riod is statutorily tolled while the petitioner exhausts his newly 
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19-10913  Opinion of the Court 7 

discovered evidence claim in state court.  See Munchinski v. Wil-
son, 694 F.3d 308, 327 (3d Cir. 2012); Redd v. McGrath, 343 F.3d 
1077, 1083 (9th Cir. 2003).  Using the dates set out by Mr. Forney 
in his petition, the one-year limitations period for Claim 1 ended 
on May 5, 2017.  The habeas corpus petition, filed on November 2, 
2018, was untimely even taking into account the tolling for the ex-
haustion of state remedies.  Mr. Forney’s lack of access to his legal 
files from July to September of 2018 does not make a difference 
because by then the one-year period had already expired. 

We note that Mr. Forney tried to reinstate the arguments 
related to Claim 1 with yet another Rule 3.850 motion (his third) 
on July 28, 2017.  See Pet. at 4; Appellant’s Br. at 8.  The state post-
conviction court denied this motion on September 19, 2017.  See 
Pet. at 4; App. at Ex. F.  It ruled that the motion was successive.  It 
also concluded that the alleged “newly discovered” evidence con-
sisted of documents that were “Bates” stamped with the same page 
numbers as for the original direct appeal, and that as a result they 
were not newly discovered.  See App. at Ex. F.  The Fourth District 
Court of Appeal affirmed the denial of this motion on February 28, 
2018.  See Forney v. State, 238 So. 3d 839 (Fla. 4th DCA 2018).  The 
Florida Supreme Court denied review on June 26, 2018.  See For-
ney v. State, No.: SC18-750, 2018 WL 3154773 (Fla. June 26, 2018); 
Pet. at 98. 

As to this Rule 3.850 motion, Mr. Forney does not challenge 
the state post-conviction court’s determination that the evidence 
he presented was not newly discovered.  That determination, then, 
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means that Mr. Forney did not present newly discovered evidence.  
As a result, the third Rule 3.850 motion did not toll the one-year 
limitations period under § 2244(d)(1)(D).  See Sistrunk v. Rozum, 
674 F.3d 181, 188–89 (3d Cir. 2012) (deferring to state court’s find-
ing that evidence was not newly discovered in applying 
§ 2244(d)(1)(D)). 

III 

We affirm the district court’s ruling that Mr. Forney’s ha-
beas corpus petition is untimely. 

AFFIRMED. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
JAMES MICHAEL FORNEY,    CASE NO.  18-62794-CIV-DIMITROULEAS 
 
 Petitioner, 
 
vs. 
 
JULIE JONES, 
 
 Respondent. 
________________________________________/ 
 

ORDER DENYING MOTION FOR RELIEF FROM JUDGMENT 
 
 

 THIS CAUSE is before the Court on Petitioner Forney’s February 4, 2019 twenty-seven (27) page 

Motion for Relief from Judgment [DE-21] with seventy (70) page Appendix [DE-21-1].  The Court has 

considered Petitioner Forney’s November 2, 2018,  forty- nine (49) page Petition for Writ of Habeas 

Corpus [DE-6-2], Forney’s ninety-nine (99) page Appendix [DE-6-3], Judge White’s December 4, 2018 

Report [DE-13], Forney’s December 21, 2018 eighteen (18) page Objections  [DE-16], and the Court files, 

and finds as follows: 

 1.  Forney was indicted and charged with First Degree Murder in January 2004. 

 2.  Forney decided to represent himself, but stand-by counsel took over mid-trial; Forney was 

found guilty on June 25, 2008.  He was sentenced to life in prison. 

 3.   On February 26, 2010, Forney filed a twenty-two (22) page Section 1983 case in this district. 

[10-60302CV].  On September 2, 2010, he filed a fifty-five (55) page amended complaint, adding that his 

complaint included a habeas corpus petition under 28 U.S.C. Section 2254.  [DE-20 in 10-60302CV].  On 

May 6, 2011, Forney filed an eighty-nine (89) page Second Amended Complaint, again alleging 28 U.S.C. 

Section 2254 as one of his bases for relief. [DE-43 in 10-60302CV].  On June 8, 2011, Judge Adalberto 

Jordan dismissed the complaint, without prejudice to Forney’s filing a third amended complaint by July 

8, 2011. [DE-45 in 10-60302CV].   On June 20, 2011, Forney requested a Certificate of Appealability on 
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the habeas aspect of his complaint. [DE-46 in 10-60302CV].  On July 19, 2011, Judge Jordan denied a 

request for an interlocutory appeal and the certificate of appealability, indicating that Forney could file a 

separate habeas petition. [DE-49 in 10-60302CV].   On August 15, 2011, instead of filing a third amended 

complaint, Forney filed a Notice of Appeal and requested a certificate of appealability. [DE-50 in 10-

60302CV].  The Eleventh Circuit denied a certificate of appealabilty on June 7, 2012 on the habeas 

portion of the complaint, and, as unnecessary, on the Section 1983 and 1985 claims. [DE-58 in 10-

60302CV].   The United States Supreme Court denied certiorari on April 1, 2013. Forney v. Broward 

Sheriff’s Office, 569 U.S. 908 (2013).  Rehearing was denied on May 28, 2013. Forney v. Broward Sheriff’s 

Office, 569 U.S. 1014 (2013).  Normally, this Court might consider this current petition to be barred, 

without prior appellate court approval, as a successive habeas petition.1  Here, however, no Castro v. 

U.S., 540 U.S. 375 (2003) warnings were given. Moreover, Judge Jordan indicated that Forney could file a 

separate habeas petition, albeit not seven years later.  [DE-49 in 10-60302CV].  So, the Court will not 

view the current petition as successive.  Nevertheless, the time a previous federal habeas petition is 

pending does not toll the AEDPA statute of limitations.  Duncan v. Walker, 533 U.S. 167, 181-182 (2001); 

Day v. Hall, 528 F. 3d 1315, 1318 (11th Cir.) reh’g denied, 285 Fed. Appx 744 (11th Cir. 2008); King v. Ryan, 

564 F. 3d 1133, 1140 (9th Cir.) cert. denied, 558 U.S. 887 (2009). 

 4.  On October 6, 2010, the Fourth District Court of Appeal affirmed. Forney v. State, 46 So. 3d 

60 (Fla. 4th DCA 2010).   Mandate issued on November 5, 2010.  On November 22, 2010, the Florida 

Supreme Court denied review.  Forney v. State, 49 So. 3d 1266 (Fla. 2010).   On October 3, 2011, the U.S. 

Supreme Court denied certiorari.  Forney v. Florida, 565 U.S. 848 (2011).  Therefore, Forney’s conviction 

became final on October 3, 2011.  Rehearing was denied on January 23, 2012. Forney v. Florida, 565 U.S. 

1185 (2012).  The pending motion for rehearing did not toll the one year AEDPA statute of limitations. 

                                                           
1 Forney concedes that he refused to drop the habeas relief because “freedom is more important than money”.  
[DE-6-2, p. 16].   
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Drury v. U.S., 507 F. 3d 1295, 1297 (11th Cir. 2007) cert. denied, 555 U.S. 825 (2008); Giesberg v. Cockrell, 

288 F. 3d 268, 271 (5th Cir.) cert. denied, 537 U.S. 1072 (2002).  Meanwhile, Forney filed a petition for 

belated appeal in the Fourth District Court of Appeal on October 18, 2011. [4D11-3939]. It was denied 

on November 22, 2011. Clarification was denied on January 24, 2012.  On March 6, 2012, Forney sought 

review in the Florida Supreme Court. [SC12-432].  On March 12, 2012, the Florida Supreme Court denied 

review. Forney v. State, 86 So. 3d 1113 (Fla. 2012).  On October 1, 2012, the United States Supreme 

Court denied a motion to proceed as a veteran. Forney v. Florida, 568 U.S. 808 (2012).  The United States 

Supreme Court denied certiorari on January 14, 2013. Forney v. Florida, 568 U.S. 1127 (2013).  However, 

because a petition for belated appeal does not involve collateral review of a conviction, it did not toll the 

AEDPA statute of limitations. Espinosa v. Sec’y, D.O.C., 804 F. 3d 1137, 1141 (11th Cir. 2015); Danny v. 

Sec’y, D.O.C., 811 F. 3d 1301, 1304 (11th Cir. 2016). 

 5.  On September 21, 2012, Forney filed a Motion to Enlarge Time to File Post Conviction Relief 

and a Motion to Compel Clerk to provide a docket.  He attached a February 2, 2012 Request for Clerk’s 

Ministerial Assistance.  [DE-12-1, pp. 2-12].  A Notice of Inquiry was filed on February 19, 2013.  [DE-21-

1, pp. 13-14].  The motions were denied on October 31, 2013.  [DE-21-1, pp. 16-17].  The Fourth District 

Court of Appeal affirmed on June 26, 2014.  Forney v. State, 147 So. 3d  1008 (Fla. 4th DCA 2014).  

Rehearing was denied on August 19, 2014.  [DE-21-1, p. 24].  Mandate issued on September 5, 2014.  

These “discovery” motions did not give the court authority to order relief from the conviction and did 

not toll the AEDPA statute of limitations. Wall v. Kholi, 562 U.S. 545, 556, n.4 (2011); see also, Brown v. 

Sec’y, D.O.C., 530 F. 3d 1335, 1337 (11th Cir. 2008). 

 6.  After 10112 days of non-tolled time had elapsed, on October 9, 2014, Forney filed a hundred 

twenty-one (121)  page Motion for Post Conviction Relief.  It was denied as time-barred on August 11, 

                                                           
2 Judge White gave Forney the benefit of the doubt and computed 990 days of non-tolled time based on a finality 
date of January 23, 2012.   
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2015.  Forney filed a forty-eight (48) page motion for rehearing.   Rehearing was denied on December 8, 

2015.  On March 17, 2016, the Fourth District Court of Appeal affirmed.  Forney v. State, 190 So. 3d 83 

(Fla. 4th DCA 2016).  Rehearing was denied on May 19, 2016.  Mandate issued on June 10, 2016.  The 

Florida Supreme Court dismissed an appeal on June 23, 2016. Forney v. State, 2016 WL 3450582 (Fla. 

2016).  The United States Supreme Court denied certiorari on January 9, 2017. Forney v. Florida, 137 S. 

Ct. 645 (2017).  Because this state petition was not properly filed, Forney is not entitled to statutory 

tolling.  Pace v. DiGuglieimo, 544 U.S. 408, 417 (2005); Murphy v. Sec’y, D.O.C.,  279  Fed. Appx. 877, 878 

(11th Cir. 2008).   Nevertheless, the statute of limitations had already run. 

 7.  On August 25, 2016, Forney filed a Second Motion for Post Conviction Relief; it contained 

twenty-one (21) pages.  It was denied as untimely on September 20, 2016.  The Fourth District Court of 

Appeal affirmed on February 23, 2017.  Forney v. State, 230 So. 3d 467 (Fla. DCA 2017).   Rehearing was 

denied on April 18, 2017.  The Florida Supreme Court denied review on May 22, 2017.  Forney v. State, 

2017 WL 2243128 (Fla. 2017).  Again, this petition was not properly filed, and the statute of limitations 

had already run. 

 8.  On July 28, 2017, Forney filed another Second Post Conviction Relief Motion; it contained 

fifty (50) pages.  It was denied on September 19, 2017.   Forney filed a fifty-nine (59) page motion for 

rehearing.  It was denied on November 5, 2017.  The Fourth District Court of Appeal denied relief on 

February 28, 2018.  Forney v. State, 238 So. 3d 839 (Fla. 4th DCA 2018).  Rehearing was denied on April 

10, 2018.  Mandate issued on April 27, 2018.  The Florida Supreme Court denied review on June 26, 

2018.  Forney v State, 2018 WL 3154773 (Fla. 2018).  Rehearing was stricken on August 15, 2018.  Forney 

v. State, 2018 WL 4050500 (Fla. 2018).  Because the AEDPA statute of limitations had already expired on 

October 2, 2012, this post-conviction motion would not have tolled the one year limit.  Tinker v. Moore, 

255 F. 3d 1331, 1333 (11th Cir. 2001).   
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 9.  On September 13, 2017, Forney filed a thirteen (13) page Motion For Disqualification of 

Judge.  Another Motion to Re-assign Judge was filed on November 8, 2017.  On November 17, 2017, 

Forney filed a Status Inquiry.  It is unclear whether there ever was a ruling on Forney’s request.  It would 

seem to be a moot issue at this point, particularly since Judge Holmes is now retired. 

 10.  On September 20, 2017, Forney filed a Writ of Prohibition with the Fourth District Court of 

Appeal.  It was denied on October 16, 2017.   

 11.  On November 9, 2017, Forney filed a Writ of Prohibition with the Fourth District Court of 

Appeal.  It was denied on November 30, 2017.   

 12.  In his untimely collateral attack, Forney raised twenty-three (23) claims: 

  A.  First, the Judge tampered with the jury and altered the record on appeal (allegedly  

  newly discovered in 2014) 

  B.  Second, Ineffective Assistance of Counsel:  Failed to Seek a Jury  

  determination on his revoking an invitation relative to self-defense (castle doctrine) and 

  failed to question Detective McCully about prior victim misconduct. 

  C.  Third, Ineffective Assistance of Counsel: Failed to Seek a Jury Determination 

  on whether he was armed and the initial aggressor.   

  D.  Fourth, Ineffective Assistance of Counsel:  failed to request a Lesser Included 

  Offense of Manslaughter based on mutual combat. 

  E.  Fifth, Ineffective Assistance of Counsel: no  mens rea instruction. 

  F.  Sixth, Ineffective Assistance of Counsel: Failed to un-confuse the jury about felonies  

  committed by victim.     

  G.  Seventh, Ineffective Assistance of Counsel: Failed to request a competency 

  hearing. 

  H.  Eighth, Ineffective Assistance of Counsel: Failed to Request Disqualification 
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  because of the judge’s comments about believing jail nurse testimony. 

  I.  Ninth, Ineffective Assistance of Counsel: Failed to confer when counsel took over the 

  case.  New grounds for a motion to suppress were not argued.  Counsel failed to  

  impeach O’Neal.  Counsel failed to examine Nurse McMahon properly. 

   Counsel failed to impeach Detective McCully.    

  J.  Tenth, Ineffective Assistance of Counsel: Failed to confer about Statement of 

  Particulars to argue Judgment of Acquittal regarding the date and place of the crime.   

  K.  Eleventh, Ineffective Assistance of Counsel: Failed to Object to Prosecutorial  

  Comments.     

   (1)  Manipulative 

   (2) Testifying for deceased 

  L.  Twelfth, Ineffective Assistance of Counsel:  Providing Incomplete Record on 

  Appeal omitted “in camera” proceedings and suppression transcript.   

  M.  Thirteenth, Ineffective Assistance of Counsel:  Failed to Investigate 

   (1)  Brutality 

   (2) Cause of Arrest 

   (3) Perjured Affidavit 

   (4) Forced to represent himself  

  N.  Fourteenth, Collusion, Counsel Haas allowed the state to proceed first on  

  the suppression motion, asked incorrect questions, allowed hearsay, failed to impeach, 

  failed to present witnesses, and misadvised Forney as stand-by counsel. 

  O.  Fifteenth, Prosecutorial Misconduct, Brady, withheld evidence requiring witnesses  

  Head and Bowlin 

  P.  Sixteenth, Prosecutorial Misconduct, Tampering with tapes 
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  Q.  Seventeenth, Jail Brutality resulted in Forney’s being criminally charged 

  R.  Eighteenth, False Testimony from witness Bowlin 

  S.  Nineteenth, Duplicitous Indictment. 

  T.  Twentieth, Prosecutor – Judge relationship in another case  

  when same prosecutor participated in a pre-trial hearing before Judge Gardiner 

  U.  Twenty-First, denied compulsory process 

  V.  Twenty-Second, unfair ruling by Judge Gardiner 

  W.  Twenty-Third, new law on search incident to an arrest.   

Forney raised these objections in the Middle District of Florida.  The petition was properly transferred to 

this district.  On December 4, 2018, Judge White recommended that this petition be dismissed as time-

barred.  [DE-13].  The Court did not address these 23 complaints, even though they are largely 

conclusory and insufficient upon which to base any relief, because the petition is time-barred.   

 13.  On December 7, 2018, this Court overruled Forney’s Objection to transfer. [DE-15]. On 

December 13, 2018, Judge Howard of the Middle District denied Forney’s Motion for Reconsideration.  

[MDFL-DE-10 in 18-1164].   

 14.  The Court considered Forney’s numerous objections to the Report and Recommendation 

and overruled the objections on January 8, 2019.  [DE-18].  On that date, this Court dismissed the 

petition as time-barred.  [DE-18].   

 15.  Rule 60 is not a vehicle for re-litigating prior issues.  The Court has considered Forney’s most 

recent filing.  This petition is time-barred.  Any complaint about Forney’s not having access to his legal 

files, has been mooted by this court’s consideration of this Motion for Relief from Judgment.  No basis 

for equitable tolling has been shown.  Equitable tolling is to be applied when extraordinary 
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circumstances have prevented an otherwise diligent3 petitioner from timely filing his petition. Helton v. 

Sec’y, D.O.C., 259 F. 3d 1310, 1312 (11th Cir. 2001) cert denied, 535 U.S. 1080 (2002).   

 16.  Forney’s conviction became final on October 3, 2011.  His request for clerk’s ministerial 

assistance did not toll the AEDPA one year statute of limitations.  It ran on October 2, 2012.  Forney’s 

request for a belated appeal did not toll the statute of limitations.  Even if Forney’s September 21, 2012 

Motion to Enlarge time would somehow be viewed as tolling the statute of limitations, only eleven (11) 

days of non-tolled time would have been left.  The clock would have again started to run on October 31, 

2013 when the trial court denied the motions.  Instead of filing his collateral attack, Forney pursued 

appeals.  Those appeals were completely exhausted by August 19, 2014.  [4D14-1001].  Even if the 

mandate date of September 5, 2014 is considered, over eleven (11) days of non-tolled time elapsed 

before Forney filed his, later determined to be time-barred, and not properly filed, post conviction 

motion on October 9, 2014.  Here, no extraordinary circumstances have prevented Forney’s timely filing 

his petition.  Forney confuses the filing of frivolous, meritless motions with diligence.      It took Forney 

over seven (7) years to file his federal petition.  He was not diligent in pursuing relief; he was diligent in 

filing irrelevant complaints, sometimes encompassing wild claims of official fraud and criminal actions.  

 Wherefore, Forney’s Motion for Relief [DE-21] is Denied.   

 The Court again denies a certificate of a appealability.   

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County, Florida, this 8th day of 

February, 2019. 

 

 

 

                                                           
3 Diligent does not mean pursuing irrelevant matters, like making a public records request of the Governor to 
ascertain when Judge Holmes retired in 2018.   
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Copies furnished to: 

James Michael Forney, #125989 
c/o Columbia Annex. C.I. 
216 SE Corrections Way 
Lake City, FL  32025 
 
Honorable Lisette M. Reid, US Magistrate Judge 
 
Myra Fried, AAG 
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