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& others.!

November 23, 2021.

Appeals Court. Civil Rights, Availability of remedy. Americans

with Disabilities Act. Immunity from Suit. Judicial
Immunity. Practice, Civil, Motion to dismiss.

The plalntlff, Richard D. Bostwick, brought this civil
action in the Superior Court in 2015 against multiple
defendants, including the Appeals Court, alleging various claims
relating to property situated at 44 Chestnut Street in
Wakefield. Three judges in the Superior Court dismissed the
claims ‘against all defendants through rulings on a series of

1 Unknown future,property owners of 44 Chestnut Street,
Wakefield, Mass.; unknown future title insurance companies
prov1d1ng title insurance for 44 Chestnut Street; Santander
Bank, N.A. (Santander); Federal National Mortgage Association
(Fannie Mae); Orlans Moran PLLC; Leonard J. Sims, Leonard J.
Sims Co., General Contractors, and Leonard J. Sims Custom
Carpentry; The Classic Group, Inc., previous known as Class
Restorations, Inc.; Kyle Barnard; Philip Bates; Richard F.

" Gantt; unknown officers and directors of The Classic Group,

Inc.; unknown insurance policy entities/companies insuring The
Classic Group, Inc., and their officers and directors;

‘Massachusetts Department of Public Health; Paul N. Hunter,

individually and as director of the Childhood Lead Poisoning
Prevention Program in the Massachusetts Department of Public
Health; Donna Levin; Warren M. Laskey; Massachusetts Appeals
Court; and.Middlesex Superior Court.



motions, and the plaintiff appealed to the Appeals Court.?2 The
plaintiff objected to the Appeals Court deciding the claims
against it, and in service of "the efficient administration of
justice," the Appeals Court reported to this court "that part of
the appeal concerning the claims against the Appeals Court"
pursuant to G. L. c. 211A, § 12. See Bostwick v. 44 Chestnut
Street, Wakefield, Mass., 99 Mass. App. Ct. 1107 (2021).3 For
the reasons discussed infra, we affirm the judgment of the
Superior Court judge dismissing the claims against the Appeals
Court.

"le review the allowance of a motion to dismiss de novo"
(citation omitted). Barbuto v. Advantage Sales & Mktg., LLC,
477 Mass. 456, 457 (2017). "In deciding whether a count in the
‘complaint states a claim under Mass. R. Civ. P. 12 (b) (6), 365
‘Mass. 754 (1974), we accept as true the allegations in the
complaint, draw every reasonable inference in .favor of the

‘plaintiff, and determine whether the factual allegations
plausibly suggest an entitlement to relief under the law." Id.
at 457-458.

The relevant pleading in this case is the plaintiff's first
amended complaint, filed on December 2, 2015. The claims
against the Appeals Court fall into two basic categories:

(1) claimed violations of wvarious Federal rights pursuant to

42 U.S.C. § 1983; and (2) claimed violations of Title II of the
Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12131 et
seq. For both categories of claims, the plaintiff seeks
monetary damages.

The plaintiff's § 1983 claims require little discussion.
The Superior Court preperly dismissed these claims because the
Appeals Court is not a "person" amenable to suit under that
statute. See Will v. Michigan Dep't of State Police, 491 U.S.
58, 64 (1989). Moreover, sovereign immunity bars suits for

2 A more detailed summary of the procedural history of the
case and the nature of plaintiff's claims against each of the
defendants is contained in the Appeals Court's decision. See
Bostwick v. 44 Chestnut Street, Wakefield, Mass., 99 Mass. App.
Ct. 1107 (2021).

3 In its decision as to the remaining -defendants, the
Appeals Court remanded claims against two defendants (Santander
and Fannie Mae) to the Superior Court for further proceedings,
and otherwise affirmed the dismissals. See Bostwick, 99 Mass.
App. Ct. 1107. '



damages against a State or its agencies under § 1983. 1Id. at
67; Lopes v. Commonwealth, 442 Mass. 170, 178 (2004).

The plaintiff's ADA claims against the Appeals Court also
fail, but for different reasons. Under the ADA, a State court,
such as the Appeals Court, may be held liable for violating a
duty to accommodate a person with a disability in cases
"implicating the fundamental right of access to the courts.”
Tennessee v. Lane, 541 U.S. 509, 533-534 (2004). 1In applying
this principle, courts have drawn a distinction between a
court's administrative functions, which may form the basis for
liability under the ADA, and judicial conduct, which enjoys
absolute immunity from suit. See Geness V. Administrative
Office of Pa. Courts, 974 F.3d 263, 274 n.12 (3d Cir. 2020),
cert. denied, 141 S. Ct. 2670 (2021) ("The parties do not
present and we are not aware of any legal authority that would
permit [the defendant] to be found liable. [under the ADA] based
on judicial conduct"); Duvall v. County of Kitsap, 260 F.3d
1124, 1133 (9th Cir. 2001) (ADA claims against judge barred by
judicial immunity where allegations concerned judicial acts,
rather than administrative or other functions). See generally
LaLonde v. Eissner, 405 Mass. 207, 210 (1989) ("It is a well-
settled principle under our common law, too well settled to
require discussion, that every Jjudge, whether of a higher or
lower court, is exempt from liability to an action for any
judgment or decision rendered in the exercise of jurisdiction
vested in him [or her] by law" [citation and quotation
omitted]).. Moreover, the plaintiff cannot avoid the absolute
immunity afforded to judicial conduct by naming the Appeals
Court as a defendant, rather than an individual judge or judges.
See Geness, 974 F.3d at 274 n.12; DiPasquale v. Miln, 303 F.
Supp. 2d 430, 431-432 (S.D.N.Y. 2004) (adding housing court as
named defendant did not "alter the result" that ADA claims based
on judicial conduct were barred by absolute judicial immunity) .

Here, the plaintiff's ADA claims against the Appeals Court
were based in large part on gquintessential judicial conduct, for
instance, the court's dismissal of an appeal by the plaintiff
for lack of prosecution, along with a single justice's refusal
to vacate the dismissal, see Bostwick vs. Sims, Appeals Court,
No. 2014-P-1277, and in another case, the issuance of a decision
affirming a Superior Court judgment dismissing a civil suit
brought by the plaintiff, see Bostwick v. Sovereign Bank, 85
Mass. App. Ct. 1101 (2014). For the reasons discussed supra,
claims under the ADA based on judicial conduct are barred by

VU PSS SR



absolute judicial immunity, and therefore, the Superior Court
judge's dismissal of any such claims was proper.*

Viewing the allegations in the light most favorable to the
plaintiff, and excluding allegations indisputably based on
judicial conduct, there remain some allegations of conduct by
Appeals Court personnel that we must address. For instance, the
plaintiff alleges that on two occasions, he went to the Appeals
Court clerk's office and expressed concern that if he filed an
appeal in a case against a defendant who had filed for
bankruptcy he would be in violation of the "automatic stay"
imposed by Federal bankruptcy law. According to the plaintiff,
the Appeals Court clerks "stated that the [alppellate [c]llock
under Rule 4 has started and there is no way to [s]top [i11t."

. On another occasion, the plaintiff alleges that the Appeals
Court "refused to take any papers" from him in connection with
“an appeal. Even taking these allegations as.true, the Superior
Court judge correctly concluded that these allegations did not

suggest a plausible claim for relief under the ADA.

To state a claim under Title II of the ADA, a plaintiff
must allege " (1) that he [or she] is a qualified individual with
a disability; (2) that he [or shel] was either excluded from
participation in or denied the benefits of some public entity's
services, programs, or activities or was otherwise discriminated
against; and (3) that such exclusion, denial of benefits, or
discrimination was by reason of the plaintiff's disability."
Parker v. Universidad de Puerto Rico, 225 F.3d 1, 5 (1lst Cir.

' 2000). Here, the complaint is devoid of factual allegations to
support a conclusion that the actions of which the plaintiff
complains constituted discrimination by or exclusion from access
to the Appeals Court on the basis of a disability.?>

4 The Superior Court judge did not base his dismissal of
these claims on the ground of judicial immunity, but we may
affirm on any basis apparent in the record. See, e.g., Lopes V.
Commonwealth, 442 Mass. 170, 181 (2004); Gabbidon v. King, 414
Mass. 685, 686 (1993), and cases cited.

5 In portions of the complaint, the plaintiff suggests that
"discrimination” can be implied merely because the plaintiff is
pro se and indigent, and because he is litigating against State
agencies and large institutional defendants. We reject this
blanket contention. To the extent that there are other claims
against the Appeals Court that we have not addressed, we have
not overlooked them; rather, they also fail to plausibly suggest
a claim for relief, and we decline to discuss them.
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In sum,bwe affirm the order of the Superior Court judge
dismissing all claims against the Appeals Court.

vSo ordered.

' The case was submitted on briefs.
Richard D. Bostwick, pro se. :
Maura Healey, Attorney General, & Abigail Fee, Assistant

Attorney General, for the Appeals Court.
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Page Revised
489, Commonwealth  Amendment - in line 6 on p. 600, before sentence beginning 6/17/2022
600-601 v. Rossetti "Our sentencing statutes” insert the following sentence: General

Laws c. 276, § 87, provides that, with some exceptions,
probation is available "in any case after a finding or verdict of
guilty."; resulting text shift from p. 600 to p. 601.

489, VAS Holdihgs &  Amendment - in footnote 2, line 5; replace text after "hundred" 5/27/2022
671-672  Investments with “shareholders. Individuals may be shareholders, as may

LLCwv. . most nonprofit entities; moreover, a parent S corporation that

Commissiocner holds one hundred percent of the small business corporation's

of Revenue stock and makes an election to treat the small business

corporation as a qualified subchapter S subsidiary may also be a
shareholder."; resulting text shift from p. 671 to p. 672.

489,658 Commonwealth  Correction - replace "most" with “must” in line 2 of last 5/20/2022
~ v.Duke paragraph.
489, 660 Commonwealth  Correction - replace "wanton and reckless" with "wanton or 5/20/2022
v. Duke reckless" in last sentence of first full paragraph.
489, 79 In the Matter of  Amendment - in footnote 5, in line 1 delete "also"; in line 2 4/29/2022
Expungement delete remaining text in sentence after "Legislature” and replace
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with "altered the threshold eligibility language in G. L. ¢. 276, §
100G (o)".

Amendment - in footnote 5, in lines 3 and 4 delete text after
"modified" and before "more" and replace with "that subsection
to exclude otherwise eligible petitioners with"; in lines 6 and 7
delete remaining text in sentence after "amendment," and

replace with "that subsection provided simply that "[a] petitioner

who has a record of conviction" could seek time-based
expungement”.

Amendment - in Conclusiaon, in fine 6 replace "Accordingly” with
"Therefore”; in line 7 replace "reversed" with "vacated and set
aside".

Amendment - in last sentence of Conclusion delete text after
"remanded" and before "on" and replace with "for entry of a
judgment of not guilty on the indictment charging murder, and
for such further proceedings as are necessary".

Amendment - delete text after "Court" in final line.

Amendment - deletion of footnote 15 in first paragraph;
resulting text shift and footnote text shift from p. 267 to p. 266.

Amendment - renumbering of original footnote 16 as footnote
15. '

Amendment - addition of new footnote 12 at end of first
paragraph; renumbering of original footnote 12 as footnote 13;
resulting text shift and footnote text shift from p. 224 to p. 225.

Correction - replace "on the Attorney General's" in line 5 of
footnote 6 with "in a collection of city and town ordinances or
bylaws compiled by the Trial Court Law Libraries and available
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to the Attorney General” in footnote 6 with "are available on the
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191 to p. 194.
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line 2.
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from the denial of that petition.%*

Appeal dismissed.

The case was submitted on the papers filed, accompanied by a memorandum
of law.

David R. Suny & Andrea L. Davulis for the petitioner.

Ricuarp D. Bostwick vs. 44 CrestNuUT STREET, WAKEFELD, MASs., & others.!
November 23, 2021. Appeals Court. Civil Rights, Availability of remedy.
Americans with Disabilities Act. Immunity from Suit. Practice, Civil, Motion to
dismiss.

The plaintiff, Richard D. Bostwick, brought this civil action in the Superior
Court in 2015 against multiple defendants, including the Appeals Court, alleg-
ing various claims relating to property situated at 44 Chestnut Street in
Wakefield. Three judges in the Superior Court dismissed the claims against all
defendants through rulings on a series of motions, and the plaintiff appealed to
the Appeals Court.2 The plaintiff objected to the Appeals Court deciding the
" claims against it, and in service of “the efficient administration of justice,” the
Appeals Court reported to this court “that part of the appeal concerning the
claims against the Appeals Court” pursuant to G. L. c. 2114, § 12. See Bostwick

3Even if those 1ssues were not already before us on direct review, Lieber would not
have been entitled to extraordinary relief pursuant to G. L. c. 211, § 3, because, as the
single justice correctly noted, he has or had adequate alternative remedies. With respect to
the denial of huis request for a prelimmary injunction, he had the night as a matter of law
to appeal to the Appeals Court pursuant to G. L. c. 231, § 118, second par, the very relief
that he pursued and that has led to lis pending appeal in this court With respect to the
interlocutory ruling on the cross motions for judgment on the pleadings, he could have
petitioned a single justice of the Appeals Court pursuant to G. L. c. 231, § 118, first par,,
see Greco v. Plymouth Sav. Bank, 423 Mass. 1019, 1019-1020 (1996) (“Review under
G. L. c. 211, § 3, does not liec where review under c. 231, § 118, would suffice™), and n
any event, he can appeal as a matter of right from the final judgment if it 15 adverse to him.

4The G. L. c. 231, § 118, second par., appeal has been argued and is currently under
advisement.

1Unknown future property owners of 44 Chestnut Street, Wakefield, Mass.; unknown
future title insurance compamies providing title mnsurance for 44 Chestnut Street;
Santander Bank, N.A. (Santander); Federal National Mortgage Association (Fannie Mae);’
Orlans Moran PLLC; Leonard J. Sims, Leonard J. Sims Co., General Contractors, and
Leonard J. Sims Custom Carpentry; The Classic Group, Inc., previously known as Class
Restorations, Inc.; Kyle Barnard; Philip Bates; Richard E. Gantt; unknown officers and
directors of The Classic Group, Inc.; unknown insurance policy entities/companies msur-
ing The Classic Group, Inc., and their officers and directors; Massachusetts Department of
Public Health; Paul N. Hunter, mndividually and as director of the Childhood Lead
Poisoning Prevention Program in the Massachusetts Department of Public Health; Donna
Levin; Warren M. Laskey; Massachusetts Appeals Court; and Middlesex Superior Court.

2A more detarled summary of the procedural history of the case and the nature of
plaintif’s claims against each of the defendants is contained in the Appeals Court’s
decision. See Bostwick v. 44 Chestnut Street, Wakefield, Mass., 99 Mass. App. Ct 1107
(2021).
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v. 44 Chestnut Street, Wakefield, Mass., 99 Mass. App. Ct. 1107 (2021).® For the
reasons discussed infra, we affirm the judgment of the Superior Court judge
dismissing the claims against the Appeals Court.

“We review the allowance of a motion to dismiss de novo” (citation omitted).
Barbuto v. Advantage Sales & Mktg., LLC, 477 Mass. 456, 457 (2017). “In
deciding whether a count in the complaint states a claim under Mass. R. Civ. P.
12 (b) (6), 365 Mass. 754 (1974), we accept as true the allegations in the
complaint, draw every reasonable inference in favor of the plaintiff, and deter-
mine whether the factual allegations plausibly suggest an entitlement to relief
under the law.” Id. at 457-458. :

The relevant pleading in this case is the plamtiff’s first amended complaint,
filed on December 2, 2015. The claims against the Appeals Court fall into two
basic categories: (1) claimed violations of various Federal rights pursuant to 42
U.S.C. § 1983; and (2) claimed violations of Title II of the Americans with
Disabilities Act (ADA), 42 U.S.C. §§ 12131 et seq. For both categories of
claims, the plaintiff seeks monetary damages.

The plaintiff’s § 1983 claims require little discussion. The Superior Court

properly dismissed these claims because the Appeals Court is not a “person”
amenable to suit under that statute. See Will v. Michigan Dep’t of State Police,
491 U.S. 58, 64 (1989). Moreover, sovereign immunity bars suits for damages
against a State or 1ts agencies under § 1983. Id. at 67; Lopes v. Commonwealth,
442 Mass. 170, 178 (2004).
" The plaintif’s ADA claims against the Appeals Court also fail, but for
different reasons. Under the ADA, a State court, such as the Appeals Court, may
be held liable for violating a duty to accommodate a person with a disability in
cases “implicating the fundamental right of access to the courts.” Tennessee V.
Lane, 541 U.S. 509, 533-534 (2004).

Viewing the allegations in the light most favorable to the plaintiff, the
Superior Court judge correctly concluded that the complaint did not suggest a
plausible claim for relief under the ADA.*

To state a claim under Title IT of the ADA, a plaintiff must allege “(1) that he
[or she] is a qualified individual with a disability; (2) that he [or she] was either
excluded from participation 1n or denied the benefits. of some public entity’s

SIn 1ts decision as to the remaming defendants, the Appeals Court remanded claims
agamst two defendants (Santander and Fannie Mae) to the Superior Court for further
proceedings, and 1t otherwise affirmed the dismissals. See Bostwick, 99 Mass. App. Ct.
1107.

4 The actions complained of include (1) the Appeals Court’s dismissal of an appeal by
the plaintiff for lack of prosecution, along with a single justice’s decision not to vacate the
dismissal, see Bostwick vs. Sims, Appeals Court, No. 2014-P-1277; (2) the Appeals
Court’s decision affirming a Superior Court judgment dismissing a c1vil action brought by
the plaintiff, see Bostwick v. Sovereign Bank, 85 Mass. App. Ct. 1101 (2014); (3) the
alleged statement of an Appeals Court clerk, in response to Bostwick’s concern that hus
filing of an appeal in that court would violate the automatic stay imposed by Federal
bankruptcy law, that “the [a]ppellate [c]lock under Rule 4 has started and there 1s no way
to [sjtop [1]t*; and (4) an occasion on which the Appeals Court “refused to take any
papers” from him 1 connection with an appeal.

Among 1ts other arguments, the Appeals Court contends that, to the extent Bostwick’s
claims under the ADA are based on judicial conduct, they are barred by the doctrine of
absolute judicial immumty Because resolution of this 1ssue 1s not necessary to our
dispostion of this case, we leave that issue for another day.
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services, programs, or activities or was otherwise discriminated against; and (3)
that such exclusion, denal of benefits, or discrimination was by reason of the
plamtiff’s disability.” Parker v. Universidad de Puerto Rico, 225 F3d 1, 5 (Ist
Cir. 2000). Here, the complaint is devoid of factual allegations to support a
conclusion that the actions of which the plaintiff complains constituted discrimi-
nation by or exclusion from access to the Appeals Court on the basis of a
disability.®

In sum, we affirm the order of the Superior Court judge dismissing all claims
against the Appeals Court.

So ordered.

The case was submitted on briefs.

Richard D. Bostwick, pro se.

Maura Healey, Attorney General, & Abigail Fee, Assistant Attorney General,
for the Appeals Court.

Jost L. NEGRON vs. THomas A. Turco. December 9, 2021. Supreme Judicial
Court, Superintendence of inferior courts.

The petitioner, J osé L. Negrén, appeals from a judgment of a single justice of
this court denying his petition for relief pursuant to G. L. c. 211, § 3. We affirm.

Negrén sought interlocutory relief from “undue delays” and “unreasonable
decision[s]” by judges in two civil cases pending in the Superior Court in which
he is a plaintiff. In his two-page petition filed in the county court, Negrén also
requested that action on his petition be postponed due to circumstances related
to the COVID-19 pandemic. A single justice of this court denied the petition
-without a hearing and without reference to Negrén’s request for postponement.
Following the entry of judgment, Negrén filed a “motion for leave to proceed
with interlocutory appeal” in the county court, along with an affidavit in support
and multiple exhibits, which the county court apparently treated as notice of
appeal from the judgment of the single justice.

The case is now before us pursuant to S.J.C. Rule 2:21, as amended, 434
Mass. 1301 (2001), which requires a petitioner seeking relief from an interlocu-
tory ruling of the trial court to “set forth the reasons why review of the trial court
decision cannot adequately be obtained on appeal from any final adverse
judgment in the trial court or by other available means.” Negron has failed to
meet that burden here.

In his memorandum before this court, Negrén offers additional argument
regarding his claims that the interlocutory rulings in hus civil cases have been
unreasonable and deprived him of substantial rights, with particular emphasis on

5[n portions of the complaint, the plamtiff suggests that “discrimination” can be implied
merely because the plamntiff 1s pro se and indigent, and because he 1s Litigating against
State agencies and large stitutional defendants. We reject this blanket contention. To the
extent that there are other claims against the Appeals Court that we have not addressed,
we have not overlooked them; rather, they also fail to plausibly suggest a claim for relief,
and we decline to discuss them. '

The pleading filed in the county court was entitled “Interlocutory Appeal et al. Civil
Rights Effected.” The single justice treated the filing as a petition pursuant to G.L.c 211,§3.
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Supreme Judicial Court for the Commonwealth of Massachusetts

RE: Docket No. SJC-13061

RICHARD D. BOSTWICK

VS.

44 CHESTNUT STREET, WAKEFIELD, MASS., & others

NOTICE OF DOCKET ENTRY

Fri, Jan 21, 2022 at 6:00 PM

Please take note that the following entry was made on the docket of the above-referenced case:

ORDER: Regarding the plaintiff's request for security videos (No. 11), the requested footage has been preserved and will
be maintained by the court. The plaintiff's request to have the footage docketed in this case is DENIED, as the plaintiff
has failed to establish the relevance of or need for the footage on any of the issues raised by the appeal. The request for
the footage was made in connection with a request for more time to file the motion for reconsideration, apparently in the
belief that the video footage would substantiate the need for more time. The request for more time (and the full amount of
additional time sought by the plaintiff) has already been granted. This order is without prejudice to the plaintiff submitting a
future request for the footage and demonstrating a need for it. Any such request will be considered in due course in the

context in-which it is presented. (By the Court).
Francis V. Kenneally Clerk
Dated: January 21, 2022

To:

Richard D. Bostwick
Jeffrey J. Cymrot, Esquire
Jeffrey Adams, Esquire
Matthew A. Kane, Esquire
Payal Salsburg, Esquire
Alex F. Mattera, Esquire
Abigail Fee, A.A.G.

Effie L. Gikas, Esquire
Mark B. Lavoie, Esquire

SJC Full Court Clerk <SJCCommClerk@sjc.state.ma.us>
To: U Q) g mail.com

Supreme Judicial Court for the Commonwealth of Massachusetts

RE: Docket No. SJC-13061

RICHARD D. BOSTWICK

VS.

44 CHESTNUT STREET, WAKEFIELD, MASS., & others

NOTICE OF DOCKET ENTRY

Fri, Jan 21, 2022 at 6:00 PM

Please take note that the following entry was made on the docket of the above-referenced case:

MOTION FOR RECONSIDERATION filed for Richard D. Bostwick by Richard D. Bostwick, Pro Se Plaintiff/Appellant.
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(1/21/2022). The motion is denied. However, the decision in this matter has been modified and a copy is attached. Please
see the Revisions List of the Office of the Reporter of Decisions: https://www.mass.gov/service-details/opinion-revisions.

{Quoted text hidden]
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SUPREME JUDICIAL COURT
for the Commonwealth
Case Docket

RICHARD D. BOSTWICK vs. 44 CHESTNUT STREET, WAKEF.IELD. MASS,,

Richard D. Bostwick
Pro Se Plaintiff/Appellant
Blue brief filed

44 Chestnut Street
Defendant

Kyle Barnard

| Defendant/Appellee
Awaiting red brief. .
Due 04/19/2021

Philip Bates
Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Federal National Mortgage Association
Defendant/Appeliee

Awaiting red brief

Due 04/19/2021

Richard Gantt
Defendant/Appeliee
Awaiting red brief
Due 04/19/2021

Paul N, Hunter
Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Paul N. Hunter-
Defendant/Appeliee
Awaiting red brief
Due 04/19/2021

Warren M. Laskey
Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Leonard J. Sims Custom Carpentry
Defendant/Appellee

Awaiting red brief

Due 04/19/2021

Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Donna Levin
Defendant/Appellee

General Contractors Leonard J. Sims Co.

leffrey ). Cymrot, Esguire

leffrey Adams, Esquire
Matthew A Kane, Esqguire
Payal Salsburg. Escuire

Alex F, Mattera Esquire -

& others
THIS CASE CONTAINS IMPOUNDED MATERIAL OR PID
SIC-13061
CASE HEADER
Case Status Decided, Rescript issued Status Date 02/03/2022
Nature Real property dispute Entry Date 02/02/2021
Appeltant Plaintiff Case Type Civil
Brief Status . Awaiting red brief Brief Due 04/18/2021
Quorum Gaziano, Lowy, Cypher, Wendlandt, Georges, ir., I
Argued Date 11/01/2021 Decision Date 11/23/2021
AC/S) Number 2019-P-0589 Citation 488 Mass. 1016
DAR/FAR Number _ Lower Ct Number 1581CV05636
Lower Court Middlesex Superior Court Lower CtJudge Kenneth V. Desmand, Ir., ).
Route to SIC Direct Entry: Certified/Reported from App. Ct. (c. 211A, 5. 10B/12)
{ INVOLVED PARTY ATTORNEY APPEARANCE

Timothy Dismas Hartnett, A AL, - Withdrawn

Abigzil Fee, ADG,

Timothy Disrnas Hartnett, A.A.G. - Withdrawn

Timothy Disrnas Hartnett, A.AG. - Withdrawn

Abigzil Fee, AAG

Timothy Dismas Hartnett, AAG.

Abigail Fee, AAG,

1/4



Awaiting red brief

Due 04/19/2021

Massachusetts Appeals Court Timathy Dismas Hartnett, AAG.
Defendant/Appellee Abigaii Fee, AAL.

Red brief filed

Middiesex Superior Court Tirnothy Dismas Hartnett. A AG, - Withdrawn

Defendant/Appeliee

Awaiting red brief
Due 04/19/2021

Orlans Moran PLLC

Defendant/Appellee

Awaiting red brief
Due 04/19/2021

Santander Bank

Defendant/Appellee

Awaiting red brief
Due 04/19/2021

Leonard J. Sims

Defendant/Appellee

Awaiting red brief
Due 04/19/2021

Executive Office of Health and Human Services Dept.

Abigzilfee, AAG,

Jeffrey Adams, Esquire
Matthew A, Kane, Esguire
Payal Salsbura, Esquire

bark B Laveoie: Esquire
Jzson W. Canne, Esquire - Withdrawn

Timothy Dismas Hartnett, A.A.G, - Withdrawn

Defendant/Appeliee Ahigail Fee. AAG,

Awaiting red brief

Due 04/19/2021

Unknown Future Property Owners

Defendant

Unknown Future Title Insurance Companies

Defendant

Compahies Insuring the Classic Group, Inc . ‘ /

Defendant

Officers and Directors of the Classic Group, Inc

Defendant :

The Classic Group, inc

Defendant

DOCUMENTS
Appellant Bostwick Briet B Apnellant Bostwick Renly Brief B
Appelles Massachusetis Appeals Court Brief B
= i
DOCKET ENTRIES

Entry Date Paper Entry Text

02/02/2021 #1 Entered. )

02/04/2021 Reported Question pursuant to the Appeals Court Memorandum and Order Pursuant to Rule 23.0: So much of the
appeal from the judgment dated May 17, 2018, as concerns the Appeals Court is reported to the Supreme Judicial
Court pursuantto G. L. c. 211A,s 12.

02/04/2021 #2 ORDER: The appellant's brief is due on or before March 16, 2021 and the appellee’s brief is due on or before Aprif 15,
2021. By the Court

02/16/2021 #3 LETTER from Attorney Matthew Lysiak.

03/19/2021 #4 SERVICE of appellant's brief for Richard D. Bostwick by Richard D. Bostwick, Pro Se Plaintiff/Appeliant, Pro Se. (Note:
7 copies received.) :

04/19/2021 #5 Appellee brief filed for Massachusetts Appeals Court by Abigail Fee, A.AG..

04/20/2021 The clerk's office has received the brief filed by appellee, Massachusetts Appeals Court, through e-fileMA. The brief
has been accepted for filing and entered on the docket. The appellee shall file with the clerk 4 copies of the brief
within 5 days. The clerk's office may require additional copies if necessary.

04/23/2021 #6 Additional 4 copies of the appellee's brief filed for the Massachusetts Appeals Court by AAG Abigail Fee.

04/29/2021 #7 MOTION to extend to 05/17/2021 filing of reply brief, to exceed the page limit (up to 45 pages) and to file 4 copies of
reply brief, filed by Richard D. Bostwick, Pro Se Plaintiff/Appeliant, Pro Se. (ALLOWED])

05/20/2021 #8 SERVICE of appellant's reply brief for Richard D. Bostwick by Richard D. Bostwick, Pro Se Plaintiff/Appellant, Pro Se.

09/22/2021 #9 NOTICE: This matter shall be submitted for the court's consideration on the papers filed by the parties on November
1, 2021. By the Court. )

11/01/2021 Submitted on brief(s). (Gaziano, J., Lowy, }, Cypher, J., Wendlandt, J., Georges, Jr., J}.
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11/23/2021 #10
12/06/2021 #11

12/06/2021 #12

12/14/2021 #13

01/04/2022 #14
01/13/2022 #15
01/21/2022 #16

02/03/2022
02/11/2022 #17
02/16/2022 #18

RESCRIPT (Rescript Opinion): We affirm the order of the Superior Court judge dismissing all claims against the
Appeals Court. (By the Court) :

MOTION to Vacate the Appeals Court Rescript to Superior Court; and request for video filed for Richard D. Bostwick
by Richard D. Bostwick, Pro Se Plaintiff/Appeltant.

MOTION FOR RECONSIDERATION filed for Richard D. Bostwick by Richard D. Bostwick, Pro Se Plaintiff/Appellant.
(1/21/2022). The motion is denied. However, the decision in this matter has been modified and a copy is attached.
Please see the Revisions List of the Office of the Reporter of Decisions: https://www.mass.gov/service-
details/opinion-revisions.

ORDER: The plaintiff, Richard D. Bostwick, has filed a motion for reconsideration of this court's opinion dated
November 23, 2021, in which we affirmed a judgment of the Superior Court dismissing Bostwick's civil claims
against the Appeals Court. He has also filed a motion asking us to vacate the Appeals Court's issuance of its rescript
to the trial court in a related appeal, A.C. No. 2019-P-0589.{1] in addition he requests “reasonable accommodation™
under the Federal Americans with Disabilities Act {ADA) on account of certain medical conditions.(2] We hereby
order as follows.

1. Bostwick's motion to vacate the Appeals Court's issuance of its rescript is denied as moot. As noted above, the
Appeals Court has already recalled its rescript and stayed any re-issuance of the rescript until this court issues our
rescript to the trial court in this case. which has yet to happen.

2. With respect to the motion for reconsideration of our opinion, in addition to his arguments on the merits, Bostwick
requests "accommodation” in the form of being permitted to incorporate by reference "as evidence and argument”
everything previously filed in the Appeals Courtin A.C. No. 2019-P-0589 and in this court in FAR-28081 and SIC-
13061. In support of this request he points to certain medical conditions from which he suffers and also alleges that
when the Appeals Court issued its rescript in No. 2019-P-0589, he suffered "emotional distress" that "caused [him]
problems in his effort to write" his motion for reconsideration in this court. As an alternative measure, Bostwick
suggests that "[i)f this Court needs additional information,” he should be permitted to re-write his motion for
reconsideration with a three-week deadline and a page limit of thirty-five pages.

Without deciding whether the requested accommodation is required under the ADA, we will grant Bostwick
additional time to supplement his motion for reconsideration; he shall file his supplement within three weeks of the
date of this order. The supplement need not repeat arguments aiready made in the initial motion. Bostwick should
focus on the "points of law or fact which it is contended the court has overlooked or misapprehended” in our opinion,
as required by Mass. R. A. P. 27. This supplemental filing shall not exceed twenty pages in monaspaced font or 4,000
words in proportional font as defined in Mass. R. A. P. 20 (a} (4). which is twice the length ordinarily allowed for
reconsideration motions under rule 27. No extensions or enlargements should be anticipated.

Itis SO ORDERED.

{1] This case has an unusual procedural posture. Bostwick brought claims in the Superior Court against mulitiple
defendants, including the Appeals Court. The Superior Court ultimately dismissed all claims, and Bostwick appealed.
Because Bostwick objected to the Appeals Court deciding the claims against itself, the Appeals Court reported to this
court the part of the appeal concerning those claims, pursuant to G. L. c. 211A, § 12. The Appeals Court then decided
the remainder of the appeal, i.e., the claims against the other defendants, on fanuary 22, 2021, see Bostwick v. 44
Chestnut Street. Wakefield, Mass., 99 Mass. App. Ct. 1107 {2021}, and we denied Bostwick's application for further
appellate review. Despite the fact that the Appeals Court had thus finally resolved all of the claims before it it
nevertheless ordered that the issuance of its rescript to the trial court as to those claims be stayed pending the
decision from this court in the piece of the case that is before us.

On receiving this court's opinion on November 23, 2021, the Appeals Court issued its rescript to the trial court. The
rescript correctly addressed only those claims that had been decided by the Appeals Court. Bostwick filed a motion
asking the Appeals Court to recall its rescript, apparently concerned that it would somehow impact his ability to seek
reconsideration by us of our opinion in this case. The Appeals Court has since recalled its rescript and stayed its re-
issuance pending our issuance of our rescript in this case.

(2] Bostwick's motion to vacate the Appeals Court's rescript also demands that we provide him with a copy of the
security video{(s) from the Clerks' offices at the John Adams Courthouse capturing images of Bostwick at the time that
he filed in person the two motions at issue here, This demand will be addressed in a separate order of the court to
follow.

Supplement to Motion for Reconsideration filed by Richard Bostwick.
Emergency Notice filed by Richard Bostwick.

ORDER: Regarding the plaintiff's request for security videos { No. 11}, the requested footage has been preserved and
will be maintained by the court. The plaintiff's request to have the footage docketed in this case is DENIED, as the
plaintiff has failed to establish the relevance of or need for the footage on any of the issues raised by the appeal. The
request for the footage was made in connection with a request for more time to file the motion for reconsideration,
apparently in the belief that the video footage would substantiate the need for more time. The request for more time
{and the full amount of additional time sought by the plaintiff) has already been granted. This order is without
prejudice to the plaintiff submitting a future request for the footage and demonstrating a need for it. Any such request
will be considered in due course in the context in which it is presented. {By the Court).

RESCRIPT ISSUED to trial court.
Notice of Rescript {re. Appeals Court no. 2019-P-0583} received from Appeals Court.

Motion for reconsideration, for leave to file a further motion for reconsideration concerning modified decision, and to
recall rescript filed for Richard D. Bostwick by Richard D. Bostwick, Pro Se Plaintiff/Appellant. {{3/24/22) The motion
for reconsideration, and all additional requests for relief contained in it, are denied)
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COMMONWEALTH OF MASSACHUSETTS

APPEALS COURT CLERK'S OFFICE
John Adams Courthouse
One Pemberton Square, Suite 1200
- Boston, Massachusetts 02108-1705
(617) 725-8106

Dated: January 22, 2021

Richard D. Bostwick, Pro Se
44 Chestnut St

PO Box 1959

Wakefield, MA 01880

RE: No. 2019-P-0589
' Lower Court No: 1581CV05636

RICHARD D. BOSTWICK vs. 44 CHESTNUT STREET & others

NOTICE OF DECISION

Please take note that on-January 22, 20213 the Appeals Court issued the following decision in the above-referenced case:

- Decision: Rule 23.0. So much of the judgment dated September 27, 2016, dismissing Bostwick's claims against
Santander and Fannie Mae, to the extent they challenge the foreclosure on 44 Chestnut Street, is vacated. So much
of the appeal from the judgment dated May 17, 2018, as concerns the Appeals Court is reported to the Supreme
Judicial Court pursuant to G. L. c. 211A, § 12. The judgment dated July 11, 2017, as to the unknown defendants is
amended to include dismissal of all claims against 44 Chestnut Street, Wakefield, Mass.; as so apended, the
judgment is affirmed. The remaining judgments are also affirmed, and the matter is remanded for further
proceedings consistent with the memorandum and order of the Appeals Court. (Green, C.J., Sullivan, Shin, JJ.).
*Notice.

Starting at 11:00 AM on the date of this notice, a copy of the court's decisions in this case will be available at:

https://www.mass.gov/service-details/new-opinions

You can type or copy and paste the above address to view or download the decision. Decisions are posted on the court's
website for two weeks. A copy of all decisions older than two weeks will be available on

http://www.lexisnexis.com/clients/macourts/

The clerk's office will not mail a paper copy of the decision to you. Only incarcerated self-represented litigants will
receive a paper copy by mail. Any questions regarding retrieval of decisions should be directed to the Office of the
Reporter of Decisions at 617-557-1030.

Any further filings in this appeal by attofneys must be filed by using the electronic filing system. For access go to
http.//www.efilema.com/

Very truly yours, .
Joseph F. Stanton, Clerk

To: Richard D. Bostwick, Jeffrey J. Cymrot, Esquire, Jeffrey Adams, Esquire, Matthew A. Kane, Esquire, Payal Salsburg,
Esquire, Alex F. Mattera, Esquire, Timothy Dismas Hartnett, A.A.G., Abigail Fee, A.A.G., Effie L. Gikas, Esquire, Mark
B. Lavoie, Esquire .
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Commonwealth of Massachusetts

Appeals Court for the Commonwealth
At Boston
In the case no. 19-P-589

RICHARD D. BOSTWICK

vSs.

44 CHESTNUT STREET, WAKEFIELD, MASS., & others.

Pending in the Superior

Court for the County of Middlesex

Ordered, that the following entry be made on the docket:

So much of the judgment dated September
27, 2016, dismissing Bostwick's claims
against Santander and Fannie Mae, to
the extent they challenge the '
foreclosure on 44 Chestnut Street, is
vacated. So much of the appeal from
the judgment dated May 17, 2018, as
concerns the Appeals Court is reported
to the Supreme Judicial Court pursuant
to G. L. c. 211A, § 12. The judgment
dated July 11, 2017, as to the unknown
defendants is amended to include
dismissal of all claims against 44 .
Chestnut Street, Wakefield, Mass.; as
so amended, the judgment is affirmed.
"The remaining judgments are also
affirmed, and the matter is remanded
for further proceedings consistent with
the memorandum and order of the Appeals
Court. :

By fhe Court,

LDOﬁA“M&-%EET’TE;Z::iﬁ;:T/ Clerk

6péte january.22, 2021.




NOTICE: Summary decisions issued by the Appeals Court pursuant to M.A.C. Rule
23.0, as appearing in 97 Mass. App. Ct. 1017 (2020) (formerly known as rule 1:28,
as amended by 73 Mass. App. Ct. 1001 [2009]), are primarily directed to the parties
and, therefore, may not fully address the facts of the case or the panel's
decisional rationale. Moreover, such decisions are not circulated to the entire
court and, therefore, represent only the views of the panel that decided the case.
A summary decision pursuant to rule 23.0 or rule 1:28 issued after February 25,
2008, may be. cited for its persuasive value but, because of the limitations noted
above, not as binding precedent. See Chace v. Curran, 71 Mass. App. Ct. 258, 260
n.4 (2008).

COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT
19-pP-589
RICHARD D. BOSTWICK
vS.

44 CHESTNUT STREET, WAKEFIELD, MASS., & others.?

MEMORANDUM AND ORDER PURSUANT TO RULE 23.0

. Richard D. Bostwick filed a pro se complaint? against
multiple defendants, raising claims that all relate in some way
to his residence at 44 Chestnut Street in Wakefield. A Superior

Court judge (first judge) allowed motions to dismiss filed by

1 Unknown future property owners of 44 Chestnut Street,
Wakefield, Mass.; unknown future title insurance companies
providing title insurance for 44 Chestnut Street; Santander
Bank, N.A.; Federal National Mortgage Association; Orlans Moran
PLLC; Leonard J. Sims, Leonard J. Sims Co., General Contractors,
and Leonard J. Sims Custom Carpentry; unknown The Classic Group,
"Inc.; Kyle Barnard; Philip Bates; Richard F. Gantt; unknown
officers and directors of The Classic Group, Inc.; unknown
insurance policy entities/companies insuring The Classic Group,
Inc., and their officers and directors; Massachusetts Department
of Public Health; Paul N. Hunter, individually and in his
official capacity as Director of the Childhood Lead Poisoning
Prevention Program in the Massachusetts Department of Public
Health; Donna Levin; Warren M. Laskey; Massachusetts Appeals
Court; and Middlesex Superior Court.

2 e refer to the first amended complaint, filed on December 2,
2015.



four sets of defendants: (1) Santander Bank, N.A. (Santander),
and Federal National Mortgage Association (Fannie Mae);

(2) Massachosetts Department of Public Health, Paul N. Hunter,
Donna Levin, Warren M. Laskey, Massachusetts Appeals Court, and
Middlesex Superior Court- (together, Commonwealth defendants) ;
. (3) Kyle Barnard and Philip Bates; and (4) Orlans Moran, PLLC
(Orlans). The first judge also allowed a motion for summary
.judgment filed by Leonard J. Sims, Leonard J. Sims Co., General
Contractors, and Leonard J. Sims Custom Carpentry (together,
Sims defendahtsj. A judgment of dismissal later entered as to
the unknown defendants for failure of service of process under
Superior Court Standing Order 1-88, and a secohd judge denied
Bostwick's motion to vacate the dismissal. A third judge then
allowed a motion to dismiss. filed by-Richard'F. Gantt, relying
on the reasons set forth in the first judge's memorandum of
decision dismissing the claims against Barnard and Bates.

Bostwick appeals from the judgments of dismissal.3 He also

appeals from an order of a single justice of this court denying

3 A separate and final judgment entered as to Santander, Fannie
Mae, and Orlans in September 2016, and as to the Sims defendants
in October 2016. Bostwick timely appealed from those judgments,
but in April 2017 a single justice of this court vacated the
appeals, stating that they "may be re—entered upon the
conclusion of all proceedings in the Middlesex Superior Court."
In July 2017 judgment entered as to the unknown defendants, and
in May 2018 judgment entered as to the Commonwealth defendants,
Barnard and Bates, and Gantt. Within ten days of the entry of
the May 2018 judgment, Bostwick served a motion for relief from



his request for leave to file a ninety;five page reply brief.
We conclude that Bostwick's claims against Santander and Fannie
Mae should noﬁ have‘been dismissed to the extent they‘challenge
the foreclosure on 44 Chestnut Street; we therefore vacate that
portion of the applicable judgmenf and remand for further
proceedings. In addition, we report that pért of the appeal
concerning the claims against the Appeals Court to the Supreme
Judicial Court pursuant to G. L. c. 211A, § 12. OtherWise, we

affirm.

Siﬁgle justice order. After the single justice denied
Bbstwickfs motion for leave to file é ninety-five page reply
_brief, Bostwick filed a second motion for léave on November 23,
2020, which was referred to this panel and which seeks
permission to file_a 179—page reply brief as an accommodation
under the Americans with Disabilities Act, 42 U.S.C. §§ 12101 et
seq. (ADA). We éllow the November 23, 2020, motion and accept .
the 179-page reply brief for filing. As a result, Bostwick's
appeal from the single justice's order is moot. |

Judgments of dismissal. 1. - Standard of review. We review

the allowance of a motion to dismiss de novo, "acceptl[ing] as

the judgment. That motion was denied on July 17, 2018, and '
Bostwick filed a timely notice of appeal on August 14, 2018. We
deem Bostwick's August 14, 2018, notice of appeal to revive the
earlier notices of appeal, consistent with the order of the

- single justice.



true the facts alleged in the plaintiff['s] complaint as well as
any favorable inferences that reasonably can be drawn from

them." Galiastro v. Mortgage Elec. Registration Sys., Inc., 467

Mass. 160, 164 (2014). "What is required at the pleading stage
are factual 'allegations plausibly suggesting (not merely

consistent with)' an entitlement to relief." Iannacchino v.

Ford Motor Co., 451 Mass. 623, 636 (2008), quoting Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 557 (2007).
Our review of the allowance of a motion for summary

judgment is also de novo. See Pinti v. Emigrant Mtge. Co., 472

Mass. 226, 231.(2015). We must "determine 'whether, viewing the
evidence in the light most favéfable to the nonmoving party, all
material facts have been established and the moving party is
entitled fo a judgﬁent as a matter of léw.'" lg.,.quoting

Juliano v. Simpson, 461 Mass. 527, 529-530 (2012L

2. Santander and Fannie Mae. Santander and Fannie Mae

contend that all of the claims and issues raised in the
complaint -- including the question of Santander's authority to
foreclose on 44 Chestnut Street -- are barred by res judicata.?

Their argument is based on a 2009 Superior Court action that

4 While the claims are nominally brought under the ADA and 42
U.S.C. § 1983, we construe the complaint, as the first judge
did, to include a claim that Santander lacked the authority to
foreclose on 44 Chestnut Street. See Abate v. Fremont Inv. &
Loan, 470 Mass. 821, 835 (2015). This is consistent with how
Santander and Fannie Mae have briefed their arguments on appeal.




Bostwick filed against Santander (then known as Sovereign Bank)
and Fannie Mae, in which he asserted, among other things, that

Santander conducted a "wrongful foreclosure" on 44 Chestnut

Street. Bostwick v. Sovereign Bank, 85 Mass. App..Ct. 1101
(2014) . fhe'judgé in that case dismissed Bostwick's "wréngful
foreclosure" claim on the ground that "there ha[d] been no
foreclosure," and we affirmed the dismissal on appeal. .Eg.
Given the disposition of £he 2009 action, we conciude that
res judicata does not preclude Bostwick from challeﬁging
Santander's authority to foreclose. "The term 'res judicata'

includes both claim preclusion and issue preclusion." Kobrin v.

Board of Registration in Med., 444 Maés. 837,>843 (2005).
Séntander and Fannie Mae appear té rely on claim preclusion,
which has three elements: ‘"(1) the idgntity or privity'of the
parties to the present and pfior actions, (2) identity of fhe
cause of action, and (3) prior final judgment on the merits."

Id., quoting Daluz v. Department of Correction, 434 Mass. 40, 45

(2001). The third element is not met here because Bostwick's
claim was not adjudicated on the merits in the 2009'action; it
was dismissed as not ripe, i.e., for want of an actual
controversy. This type of dismissal is not an adjudication on
the merifs giving rise to claim preclusion. See Bevilacgua V.
Rodriguez, 460 Mass. 762, 780 (2011) ("dismiss[al] for lack of

jurisdiction is not an adjudication on the merits," and it is



"inappropriate to attach preclusive effects to the dismissal
beyond the matter actually decided -- the absence of subject

matter jurisdiction"); Department of Revenue v. Ryan R., 62

Mase. App. Ct. 380, 383 (2004), citing Restatement (Second) of
Judgmente § 26 comment c (1982) ("where formel barriers, such as
limitations on subject matter jurisdiction, existed in first
action, plaintiff is not barred from bringing those claims in
subsequent action").?3 |

Issue preclusien is also inapplicable because the parties
did not actually litiéate in the 2009 action whether Santander
had the authority to foreclose. See Kobrin, 444 Mass. at 844
("Issue preclusion can be used only to prevent relitigation of
issues actually litigated in the prior action").® We also reject
the argument, to the extent made, that Bostwick is precluded

from relitigating the question of ripeness itself. While no

5 In arguing otherwise, Santander and Fannie Mae point out that
the judge in the 2009 action dismissed Bostwick's claim on
summary judgment. But the case they cite, Wright Mach. Corp. v.
Seaman-Andwall Corp., 364 Mass. 683 (1974), does not stand for
the proposition that a summary judgment automatically operates
‘as an adjudication on the merits. To the contrary, the court
there acknowledged that, depending on the "characteristics of
the type of summary judgment" entered, it may or may not
"constitute a determination on the merits of a claim and a bar
to subsequent proceedings involving the same parties and the
same claim. Id. at 692.

6§ To the extent the complaint alleges that Santander had the
obligation to remediate lead contamination and to offer Bostwick
a loan modification, these issues were actually litigated in the
2009 action and cannot be relitigated. See Bostwick v.
Sovereign Bank, 85 Mass. App. Ct. 1101 (2014).




foreclosure had occurred when Bostwick initiated this action in
2015,7 that did not necessarily render his claim premature; he

might still have had remedies, including a declaratory judgment,
if he could demonstrate the existencebof an ectualhcontroversy.

See Abate v. Fremont Inv. & Loan, 470 Mass. 821, 835 (2015).

Whether an actual controversy existed in 2015 is not the same
question that was litigated years earlier in the 2009 action and

is therefore not barred by issue preclusion. See School Comm.

of Cambridge v. Superintendent of Schs. of Cambridge, 320 Mass.

516, 518 (1946) (for there to be actual controversy,:"the
circumstances attending the dispute [must] plainly indicate that
unleSS the matter is adjusted such antagonistic claims will
almost immediately and ineVitably lead te litigation™).
Santander and Fannie Mae did not move to dismiss for want
of an actual centroversy, and there is no question that one now
exists. This is because on April 29, 2016, just days. after the
first judge allowed Santander's and Fannie Mae's motion to
dismiss on res judicata grounds, Orlans conducted a foreclosure
éale on behalf of Santander. Thus, because there is an actual

controversy, and because Bostwick's challenge to the foreclosure

7 In August 2015 Santander filed a complaint pursuant to the
Servicemembers Civil Relief Act in the Land Court. Bostwick
filed this action the following month.



should not have been dismissed as barred by res judicata, the
case must be remanded for further proceedings.

We emphasize that the scope of the remand is limited to
claims concérning the foreblosure. As best we can discern,
Bostwick's claims under 42 U.S.C. § i983 and the ADA are based
6n events that occurred during litigation of the 2009 action.
We agree with Santander and Fannie Mae that thése claims were
correctly dismissed. The complaint contains no allegations
plausibly suggesting that either Santander‘or Fannie Mae acted

"under color of state law,"™ as is required to state a claim

“ﬁnder 42 U.S.C. § 1983. See Appleton v. Hudson, 397 Mass. 812,
818 (1986). Similarly, the cOﬁplaint does not plausibly allege
that either defendént qualifies as a "public entity" under the
ADA, see 42 U.S.C. §§ 12131-12132, nor does it suggest how
either defendaht's actions during the 2009 litigation otherwise
implicated the ADA.

3. Orlans. The-cbmplaint's sole factual allegation
against Orlans is that Santander, "through Orlans," issued "a
Land Court, Order of Notice against Bostwick's [plroperty."
This is insufficient to establish a plausible right to relief,
and so all claims against Orlans were correctly dismissed. See

ILannacchino, 451 Mass. at 636.

4. Sims defendants. The claims against the Sims

defendants were correctly dismissed as barred by claim



preclusion. All of these claims appear to relate to deleading
work that the Sims defendants performed at 44 Chestnut Street in
2001 and 2002. But the same deleading work was the subiect of a
previous complaint that Bostwick filed against the Sims
defendants in 2004. After years of litigation and a seven-day
jury trial, that action resulted in a judgment in the Sims

" defendants' favor. Although Bostwick appealed from the
judgment, the appeal was dismissed by this court for lack of
prosecution.

Bostwick;s current complaint, even construed liberally,
raises no claims that survive the application of claim
preclusion. The claims involve the same parties and derive from
the same transaction (the deleading work) as thosé in the 2004
action, which resulted iﬂ a finai judgment on the mefité.z As
the requirements for preclusion have been mét, see Kobrin, 444
Mass. at 843, all claims against the Sims defendants were
correctly dismissed..

5. Barnard, Bates, and Gantt. The complaint raises

" numerous claims againét’Barnard, Bates, and Gantt, as officers
or directors of the Classic Group, Inc. (Classic). As best we‘
can discern, some of the claims assert violations of the
automatic-stay provision of tﬁe Bankruptcy Code, 11 U.S;C.

§ 362, arising out of Classic's bankruptcy filing in 2011.

Other claims appear to be based on deleading work that Classic



performed at 44 Chestnut Street in 2001 and 2002; the complaint
" alleges in particular that Classic did not have the required
licenses or permits to perform that work.

The élaims based on Classic's bankruptcy filing were
correctly dismiésed because they.are barred by issue preclusion.
"The preclusive effect of a Federal court judgment is governed

by Federal common law." Alicea v. Commonwealth, 466 Mass. 228,

234 (2013). Under Federal common law, issue preclusion bars
"successive litigation of an issue of fact or law actually
litigated and resolved in a valid court determination essential

to the prior judgment, whether or not the issue arises on the

same or a différent claim.”" New Hampshire v. Maine, 532 U.S.
742, 748-749 (2001). Here, Bostwick commencéd an adversary
proceeding in 2012 in thé United States Bankruptcy Court for the
District of Massachusetts (bankruptcy court), naming Classic,
Barnard, Bates, and Gantt as defendants,.among others. Bostwick
claimed that the defendants violated the automatic stay, but the
‘bankruptcy court judge concluded that Bostwick "lack[ed]
standing to pursue causes of actioh for violation of the
automatic stay as the obligation to seek enforcement of the
automatic stay . . . [is] vested in the Chapter 7 trustee." The
bankruptcy court judge's decision‘was affirmed, first by a judge
of the United States.District Court for the District of

Massachusetts, and then by the United States Court of Appeals
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for the First Circuit. Bostwick is thus precluded from
relitigating the issue of whether he has'standing to enforce the

automatic stay. See Underwriters Nat'l Assur. Co. V. North

Carolina Life & Acc. & Health Ins. Guar. Ass'n, 455 U.s. 691,

706 (1982) (issue preclusion applies to threshold jurisdictional

issues). Accord National Ass'n of Home Builders v.

Environmental Protection’Agency, 786 F.3d 34, 41 (D.C. Cir.

2015).

The respective limitations periods bar Bostwick's claims
for misrepresentation, fraud, breach of confract, breach of
warranties, unjust enrichment, neglidence, and negligent
infliction of emotional distress, as well as his claims under
G. L. c. 93A and the Massachusetts home improvement contractor
law, G. L. c. 142A. The,longest of these limitations.périods is
the six-year period that governs certain actions in contract.
See G. L. c. 260, § 2.8 According to the complaint, Bostwick
learned in November 2007 that Classic did not have the required
licenses or permits for the deleading work it performed, and
Bostwick sent Classic'a G. L. c. 93A demand letter a month
later. The limitations periods therefore began running in

November 2007 at the latest. Because Bostwick did not file his

8 See G. L. c. 260, § 2A (three-year statute of limitations for
actions in tort); G. L. c. 260, § 5A (four-year statute of
limitations for "[a]ctions arising on account of violations of
any law intended for the protection of consumers").
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- complaint until'September 2015, almost eiéht years later, these
claims were correctly dismissed as ﬁime+barred.

The remaining claims assert violations of the Massachusetts
lead poisoniné prevention laws, 42 U.S.C. § 1983, and thé ADA.
Even assuming these claims were timely, they were correctly
dismissed for failure to establish a plausible entitlement to

relief. See Iannacchino, 451 Mass. at 636. Bostwick has no

viable claim for damages or contribution arising out of any
violation of the lead poisoning prevention laws, given the
complaint's.assertion that "[no] children were ever living or
visiting or harmed at Boétwick's [plroperty.” See G. L. c. 111,
§ 199 (a) ("the owner of any premises shall be liable for all
damages to a child unde; six years of age at the time of
-péisbﬁing"). The complaint also fails to state a claim under 42
U.S.C. § 1983 because it does not plausibly allege that Barnard,
Bates, or Gantt acted "under color of state law." See Appleton,
397 Mass} at 818. Likewise, the complaint fails to state a
claim under the ADA because it does not plausibly allege that
any of these defendants qualify as a "public entity" under the
DDA, see 42 U.S.C. §§ 12131-12132, or suggest how the ADA is
otherwise implicated.

6. Commonwealth defendants. The complaint raises various

civil rights claims against the Massachusetts Department of

Public Health (DPH) and its employees, all of which stem from an

12



administrative "u]lnauthorized [d]leleading" cemplaint that DPH
issued to Bostwick in 2008. Bostwick alleges that he requested
an adjudicatory hearing on the administrative complaint, but
that DPH denied the request on the ground that, because "lead
violations remain[ed] on [Bestwick‘s]'property," he was not
eﬁtitled to a hearing pursuant to 105 Code Mass. Regs.
§ 460.900. As best we can discern, all of the claims against
DPH and itsiemployees are challenging that denial. |

| These'claims were correctly dismissed as barred by claim
preclusion. In 2010 Bostwick sued DPH andiothers in Superior
Court, asserting a claim for judicial review of DPH's refusal to
hold an adjudicatory'héaring and seeking a declaration that 105
Code Mass. Regs..§ 460.900 is unconstitutional. A judge allowed
DPH's motion to dismiss, concluding that the regulation was "not
unconstitutional as applied" and that Bostwick "ha[d] no present
right to a hearing"rbecause he did "not claim that his premises
[was] free of lead." Bostwick did not. file an appeal. The

judge's dismissal order therefore became a final judgment on the

merits. See Mestek, Inc. v. United Pac. Ins. Co., 40 Mass. App.

ct. 729, 731 (1996). As the requirement of identity or privity

of parties is also satisfied, see DeGiacomo V. Quincy} 476 Mass.

38, 41 (2016); Giedrewicz v. Donovan, 277 Mass. 563, 569 (1931),

the final judgment rendered in the 2010 action precludes

13



Bostwick from relitigating hié chailenges to DPH's denial of a
hearing.

Additionally, the claims for money damages against DPH and
fhe.DPH employeeé in their official capacities are barred by

sovereign immunity. See Will v. Michigan Dept. of State Police,

491 U.S. 58, 64 (1989); Laubinger v. Department of Revenue, 41

Mass. App. Ct. 598, 601-602 (1996). And to the extent Bostwick
éeeks damages from the DPH employees in their individual
éapacities, the compléint's éilegations fail to plaﬁsibly
suggest that fhe employees' individual actions violated

Bostwick's constitutional rights. See Iannacchino, 451 Mass. at

636. Likewise, the complaint's allegations do not plausibly
suggest a violation of a "clearly established" constitutional

right, as is necessary to overcome the employees' assertion of

qualified immunity. District of Columbia v. Wesby, 138 S. Ct.
577, 590 (2018). |

We construe the claims against the Middlesex Superior Court
to be principa;ly seeking money damages based on events that
occurred in Bostwick's 2009 lawsuit against Santander_and Fannie
Mae and in his 2010 lawsuit against DPH. In particular, as best
we can discern, the complaint alleges that Bostwick's
disabilities -- emotional distress; depression; anxiety;
inability to think, concentrate, and sleep; énd physical

impairments -- entitled him to some unspecified ADA
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aécommodation at the summary judgment stage of the 2009 action.
The complaint also alleges that the judge in the 2010 action
violatgd Bostwick's civil rights by holding a motion to dismiss
hearing, purportedly-in violation of the aﬁtomaticvstay, and by
not recusing himself.

The ADA claim was correctly dismissed for lack of factual
allegations plausibly suggesting an entitlement to relief. The
complaint sets forth no facts suggesting that Bostwick was
"excluded froﬁ participation in or_dénied the benefits of [the
Middlesex Superior Court's] serviceé, programs, or activities or
was otherwise discriminated égainst" by the judge in fhe 2009
action "by reason of [BéstWick'é] disabiiity." Parker v.

Universidad de Puerto Rico, 225 F.3d 1, 5 (1st_Cir. 2000) .

Rather, the complaint alleges at most that Bostwick's
disabilities made it difficult for him to oppose Santander's and
Fannié Mae's summary judgment motion in the 2009 aétién.
Bostwick fully litigated that matter through appeal, however,
including the question whether the judge should have continued
the summary judgment hearing pursuant to Mass. R. Civ. P.

56 (f), 365 Mass. 824 (1974).° Even construing the complaint

® On appeal we rejected Bostwick's argument that the judge erred,
. stating that "[tlhe judge continued the hearing at least once,

and Bostwick . . . failed to identify any material fact that he
might hope to uncover with additional time." Bostwick v. ‘
Sovereign Bank, 85 Mass. App. Ct. 1101 (2014). Nowhere in his

current complaint does Bostwick allege facts plausibly

15



liberally, we conclude that its allegations are insufficient to

state a viable claim under the ADA. See Iannacchino, 451 Mass.

at 636.

The civil rights claims for damagesrwere correctly
dismiésed under the doctrine of sovereign immunity. See ﬂili,
- 491 U.S. at 64; Laubinger, 41 Mass. App. Ct. at 601-602.
Injunctive relief,vto the extent requested, was also unavailablé

‘because the Middlesex Superior Court is not a "person" within

the meaning of 42 U.S.C. § 1983. See Will, supra; Lopes V.

Commonwealth, 442 Mass. 170, 1794180 (2004). Moreover, even had

Bostwick sued an individual court actor, the complaint contains
no allegation of an ongoing constitutional violation; thus, it
does not plausibly suggest an entitlement to prospective

injunctive relief. See Papasan V. Allain, 478 U.S. 265, 277-278

(1986); Lopes, supra.

We construe the claims against this court to be seeking
money damages for asserted violations of the ADA. 1In his reply
brief, BostWick'objects tQ.a panel of this court resolviﬁg theée
claims. In these circuﬁsténces we conclude that it would serve
."the efficient adminiétration of justice" to report this part of

the appeal to the Supreme Judicial Court puréuant to G. L.

suggesting that the judge violated the ADA by not granting
further continuances.

16



c. 211A, § 12. Commonwealth v. Vasquez, 75 Mass. App. Ct. 446,
462 (2009), S.C., 456 Mass. 350 (2010).

7. Unknown defendants. The second judge denied Bostwick's

motion to vacate the judgment 6f dismissal as to the unknown
defendaﬁts, finding that Bbstwick did "not ask[] for an
extensioﬁ of time to make service" and that there was "no good
cause to extend time for service." BostWick has failed to
demonstrate that this was an abuse of discretion. See Mclsaac
v. Cedefgren; 54 Mass..App. Ct. 607, 612 (2002), quoting Tai v.
Boston, 45 Mass. App. Ct. 220, 224 (1998) (appellate court will
not reverse denial of motion to vacate judgment "except upon a
showing of a clear abuse of discretion"). The claims against |
the unknown defendants were thereforg properly dismissed.10
Conclusion. So much of the judgment dated September 27,
2016, dismissing Bostwick's claims agains£ Santander and Fannie
Mae, to the extent they challenge the foreclosure on 44 Chestﬁut
Street, is vacated. So much of the appeal from the Jjudgment
dated May 17, 2018, as concerns the Appealé Court ié reported ﬁo

the Supreme Judicial Court pursuant to G. L. c. 211A, § 12. The

10 44 Chestnut Street, Wakefield, Mass. was among the defendants
on whom no service was made and thus should have been included
in the judgment of dismissal under Superior Court Standing Order
1-88. Furthermore, 44 Chestnut Street, Wakefield, Mass. is not
an entity that is capable of being sued. Accordingly, the
judgment is amended to include dismissal of the claims against
this defendant. '
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judgment dated July 11, 2017, as to the unknown. defendants is
amended to include dismissal of all claims against 44 Chestnut
Street, Wakefield, Mass.; as so amended; the judgmgnt is
affirmed. The remaining judgments are also affirmed, and the‘
matter is remanded for further proceedings consistent with this
memorandum'and orde?.11

So ordered.

By the Court (Green, C.J.,
Sullivan & Shin, JJ.12),

Clerk

‘Entered: January 22, 2021.

11 To the extent we have not specifically addressed any of
Bostwick's arguments, we see nothing in them warranting relief.
12 The panelists are listed in order of seniority.
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COMMONWEALTH OF MASSACHUSETTS
MIDDLESEX, ss. SUPERIOR COURT
| CIVIL ACTION
NO. 15-05636
RICHARD D. BOSTWICK, individually!
vs.
44 CHESTNUT STREET, WAKEFIELD, MASS. & others?

.MEMORANDUNI OF DECISION AND ORDER ON COMMONWEALTH
DEFENDANTS’ MOTION TO DISMISS

The plaintiff, Richard Bostwick I(“Bostwick’;)s filed this action against the Massachusetts
Appeals Court (“Appeals Court”); Middlesex Superior Court; the Massachusetts Department of
Public Health (“DPH”);-and DPH emplosfees Paul Hunter (“Hunter”),. Warren Laskey. . .
| (“Lésk‘;:y’;), and Domna Levin (“Levin®) (collectively, the “Commonwealth Defendants”) setting
forth various claifns arising out DPH’s enforcemeﬁt activities at Bostwick’sA ﬁome in Wakefield.
Now before the Court is the Commonwealth Defendants’ Motibn to Dismiss. For the following
reasons, the Commonwealth Defendants® motion will be ALLOWED.

BACKGROUND

For the purposes of the present motion, the court accepts the factual allegations in Bostwick’s
Amended Complaint as true and makes all reasonable inferences in his favor. General Motors

Acceptance Corp. v. Abington Cas. Ins. Co., 413 Mass. 583, 584 (1992).3°

! And Richard D. Bostwick as a Class of One

2 Unknown Future Property Owners of Defendant 44 Chestnut Street, Wakefield, Mass.; Unknown Future Title
Insurance Companies; Santander Bank, N.A.; Federal National Mortgage Association; Orlans Moran PLLC;
Leonard J. Sims; Unknown the Classic Group, Inc.; Kyle Bamnard; Philip Bates; Richard F. Gantt; Unknown
Officers and Directors of the Classic Group, Inc.; Unknown Insurance Companies insuring the Classic Group, Inc.,
Officers and Directors; the Commonwealth of Massachusetts, Executive Office of Health and Human Services,
Department of Public Health, Paul N. Hunter; Donna Levin; Warren M. Laskey.

3 Along with the Amended Complaint, the court will consider documents upon which the allegations of the Amended
Complaint rely. See Marram v. Kobrick Offshore F und, Ltd., 442 Mass. 43, 45 (2004).



- Considered in that manner, the Amended Complaint provides the following factual background.

Bostwick owns a multifamily home in Wakefield (“Piopefcy”). In 2001 and 2002,
Bostwick worked with Leonard J. Sims (“Sims”) and The Classic Group, Inc. (“Classic”) to
delead the Property. In August 2008, DPH inspected the Propeﬁy and determined that Sims and
Classic had conducted deleading activities therein without étatutorﬂy required licenses and
permits. DPH also determined that lead hazards remained at the Property.

On September 2, 2008, DPH filed an Unauthorized Deleading Complaint against the
Property, which stated that DPH would not issue the Property a “Letter of Unauthorized
Deleading” until Bostwick took steps to address the remaining lead hazards.®> Bostwick alleges
that he has not marketed or leased the rental units within the Propei‘ty since September 2008,

.because .giyen DPH’s complaint, Bostwick may be strictly.liable. m the-event a child visits the
Property and develops lead poisoning.

On March 2, 2010, Bostwick served DPH with a “Notice of Claim for an Adjudicatory
Proceeding” concerning the September 2008 Unauthorized Deleading Complaint. DPH denied
Bostwick’s request for an adjudicatory proceeding on April 12, 2010, and informed Bostwick
that “pursgant to 105 CMR 460.900, you are not entitled to an adjudicatory hearing since as you
know, lead violations remain on your property . . . "™

.On May 7, 2010, Bostwick filed a compia:int against DPH, Sims, and Classic in

Middlesex Superior Court (“May 2010 Complaint”). See Bostwick v. Department of Pub.

3 A Letter of Unauthorized Deleading certifies that a property has met lead abatement standards despite the
deleading work having been performed by unauthorized contractors.

4 Section 460.900 of title 150 of the Massachusetts Code of Regulations provides for a hearing as follows: “Ifa
hearing is requested . . . and if the owner has complied with the Order to Correct Violation(s) as required by these
regulations, the hearing shall be provided within 10 days of request for the hearing. . . . Because violations of M. G.
L.c. 111, § 196 and 197 are considered emergency matters pursuant to § 198, no administrative hearing shall be
held in connection with any violation of M. G. L. c. 111, § 197 except pursuant to this regulation.”
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Health, Middlesex Civil Action No. 2010-01775. Pursuant to the May 2010 Complaint,
Bostv.vick sought judicial review of DPH’s decision to deny him an adjudicatory hearing and
challengedA the constitutionality of 105 Code Mass. Regs. § 460.900. On March 2, 2011, the
court (Wilkins, J), dismissed Bostwick’s May 2010 Complaint, holding, “(1) 105 C.M.R.
460.900 is not unconstitutiqnal as épplie_d f:o the facts of this case and (2) the plaintiff has no
present right to a hearing, inspection or other relief from the Department of Public Health or to
include Sims or Classic in any present claim against the Department of Public Health.”

On March 14, 2011, Bostwick asked the court to vacate its decision to dismiss his May
2010 Complaint because, according to Bostwick, that decision was in violation of an automatic

stay that went into effect when Classic filed for bankruptcy on January 25, 2011. The court

.. .. denied Bostwick’s request to vacate the dismissal on March 21, 2011.

On March ;29- and Apnl 14, iOl 1, B-oétwick went to the Appeals Court clerk’s office and
told the clerks that he intended to appeal the Middlesex Superior Court’s March 2, 2011 denial of
his request to vacate the dismissal of his May 2010 Compléint. According to the Amended
Complaint, Bostwick gxpressed his concem that if he moved forward with an appeal at that time
he would be in civil contempt of the United States Bankruptcy Court for violating Classic’s
automatic stay. Bostwick alleges that despite his concerns, the clerks told him that “the
Appellate Clock under Rule 4 has started and there is no way to stop it.”

On May 7, 2009, Bostwick brought an unrelated civil suit in Middlesex Superior Court
against Santander Bank, N.A. (“Sanfander”) and Federal Nationél Mortgage Association
(“Fannie Mae”) regarding an impending foreclosure sale of the Property. See Bostwickv.
Sovereign Bank, Middlesex Civil Action No. 2009-01755. On December 29, 2011, Sanfander
and Fannie Mae served Bostwick a joint motion for summary judgment.

3



On January 20, 2012, Bostwick filed an emergency motion requesting. additional time to
complete .his opposition to Fannie Mae and Santander’s motion for summary judgment. Among
the reasons cited in support of his request were ongoing discovery disputes, Bostwick’s
impending foreclosure, and “given [Bostwick’s] financial problems andemotional distress
related medical problems.” The court allowed Bostwick’s emergency motion and extended the
due date of his opposition until February 6, 2012. | |

On February 14, 2012, Bostwick filed a document titled “Plaintiff’s Mass. R. Civ. P. Rule
56(f) Affidavit Concerning Plaintiff’s Opposition to Defendants’ Joint Motion fof Summary
Judgment.” Within that document, Bostwick again asked the court for additional time to file his

opposition because he needed to conduct additional discovery. Additionally, Bostwick’s motion

explicitly stated that he had been unable to file.a timely opposition because he had been bysy ... . ...~

: preparing forty-two other motions to cempel discovery. |
On April 10, 2012, Bostwick filed a document ti;cled “Cross-motion to Strike All

Summary Judgment References by Defendants to District Court Case #1 1-10662-GAO
Concerning Plaintiff’s Opposition to Defendants’ Joint Motion for Summary Judgment and
'Plaintiff’s Request for Continuation of Summary Judgment to Permit Discovery to be had Where
Affidavits are Unavailable.” Bostwick’s April 10, 2012 motion also included an affidavit
regarding his emotional distress. In particular, Bestwick alleged that when he received
Santander and Fannie Mae’s motion for summary judgment, his fear of foreclosure, depression,
and anxiety increased and substantially limited his ability to think, concentrate, and sleep, which
in combination with problems caused by sleep apnea, rendered Bostwick unable to complete an

opposition to the motion for summary judgment. Bostwick contends that each of these ailments



was supported by an affidavit from a mental health counselor.’ On September 12, 2012, the
court (Curran, J.) allowed Santander and Fannie Mae’s motion for summary judgment.

DISCUSSION

1. Standard of Review

Massachusetts Rule of Civil Procedure 12(b)(6) provides that a plaintiff’-s complaint may
be dismissed as a whole or in part for fﬂlﬁe to state a claini upon which relief may be granted.
In considering a motion to dismiss, this court takes “as true the allegations in the complaint and
favorable inferences drawn therefrom.” prsitz‘ v. Plaud, 466 Mass. 240, 241 (2013). To surﬁve :
a motion to dismiss, “a complaint . . . does not need detailed factual allegations,” but “requires
more than labels and conclusions,” and must contain “allegations plausibly suggesting (not
merely consistent with).an entitlement to relief.” Iannacchino v. Ford Motor Ca.,451 Mass.. ..
623, 636 (2008), quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 557 (2007). Dismissal
under Mass. R. Civ. P. 12(b)(6) ‘is proper where a reading of the complaint establishes beyond
doubt that the fécts alleged do not support a cause of action that the. law reco gnizes, such that the
plaintiff’s claim' is legally insufficient. Nguyen v. William Joiner Cir. for the Study of War &
Soc. Consequences, 450 Mass. 291, 294 (2007).

II. Analysis

A. Claims Against DPH, Hunter, Levin, and Laskey
Citing Middlesex Civil Action No. 2010-01775, the Commonwealth Defendants argue

that Bostwick’s claims against it must be dismissed because they are barred by the doctrine of

claim preclusion. The Commonwealth Defendants are correct.

5 It does not appear that the court addressed Bostwick’s April 2012 request for an extension, presumably because it
was filed well past the February 6, 2012 due date of his opposition, and after Bostwick’s February 14, 2012 request
for an extension, which asserted entirely different grounds in support thereof.
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“The doctrine of claim preclusion makes a valid, final judgment conclusive on the parties
and their privies, and bars further litigation of all matters that were or should have been
adjudicated rin the action.” Heacock v. Heacock, 402 Mas. 21, 23 (1988). Claim preclusion
requires: (1) identity or privity of the parties, (2) identity of the cause of action, and (3) a prior
final judgment on the merits. See Massaro v. Walsh, 71 Mass. App; Ct. 562, 565 n.5 (2008).

Here, there is no dispute that Bostwick and DPH were parties in Middlesex Civil Action
No. 2010-01775. To determine whether there is sufficient identity of the causes of action, the
court applies a transactional approach ;co “extinguish subsequent claims with respect to all or any -
part of the transaction, or series of connected transactions, out of which the action arose.”
Marncuso v. Kinchld, 60 Mass. App. Ct. 558, 570 (2004) (citations omitted).' An examination of
Bostwick’s May 2010.Complaint reveals that the transactions af igsue in ‘both. cases, which
concern DPH’S Septembér 2008 complaint and its decision not to grant Bostwick an adjudicatory |
hearing, are identical. |

Finally, the court must consider whether fhe dismissal of Bostwick’s May 2010
Complaint operated as a ﬁnal jﬁdgment on the merits. Although there is not perfect unity
between Judge Wilkin’s articulated findings in Middlesex Civil Action No. 2010-01775 and each
disfinct factual allegafion in Bostwick’s Amended Complaint in the present action, the crux of
Bostwick’s claims against DPH ére the same. Inasmuch as Judge Wilkins found that “105
C.M.R. 460.900 is not unconstitutional as applied to the facts” of Bostwick’s case and that
Bostwick has “no present right to a hearing, inspection of other relief from the Department of
Public Health,” his dismissal of Bostwick’s claims is a final decision on the merits as to the
propriety of DPH’s enforcement actions against the Property, aﬁd precludes all of Bostwick’s
claims against DPH in the present action. See Gouler v. Whitin Mach. Works, 399 Mass. 547,
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554 (1987) (“[A] second judge does not have the power to rule differently from the first judge on
a case, an issue, or a question of fact or law once decided in order to reach a just result.”)

(quotation omitted).5

¢ In an effort to preclude further challenges to the propriety of DPH’s enforcement actions against Bostwick, the
Court feels impelled to briefly expand on why these actions do not violate Bostwick’s constitutional rights. In
particular, Bostwick contends that DPH’s actions constituted a bill of attainder, violated the Eighth Amendment
Prohibition on excessive fees, violated his rights to due process, to petition, and equal protection, and constituted a
regulatory taking of the Property. :

Starting with Bostwick’s suggestion that DPH’s actions constituted a bill of attainder, it is well established that a
legislative enactment “to curb behavior which [the legislature] regard(s] as harmful to the public welfare” is not a
bill of attainder. See York v. Limington, 2003 U.S. Dist. LEXIS 17786 at * 21 (D. Me. 2003), quoting WMX Techs.,
Inc. v. Gasconade Cnty.,, Mo., 105 F.3d 1195, 1202 (8th Cir. 1997). As a matter of law, “[t]he presence of lead
based paint on a dwelling or dwelling unit,” is a condition that “always [has] the potential to endanger or materially
impair the health or safety, and well-being of the occupants or the public.” 105 Code Mass. Regs. § 410.750().
Accordingly, DPH’s actions in relation to the presence of lead at the Property, which were taken in furtherance of
the Legislature’s mission to protect the public from exposure to lead, were not a bill of attainder. Cf.
Commonwealth v. Sisson, 189 Mass. 247, 252 (1905) (holding that the DPH is not “required to act on swoimn
evidence™ nor “bound to act only after a hearing or to give a hearing to the plaintiff when he asks for one; and its

.. action is finals-as is the action of the Legislature in enacting a statute.”)... . .= —e.. s '

With regard to Bostwick’s claim that DPH’s actionis constituted a regulatory taking, “[a] prohibition simply upon the
use of property for purposes that are declared, by valid legislation, to be injurious to the health, morals, or safety of
the community, cannot, in any just sense, be deemed a taking . . .. Such legislation does not disturb the owner in the
control or use of his property for lawful purposes, nor restrict his right to dispose of it, but is only a declaration by
the State that its use by any one, for certain forbidden purposes, is prejudicial to the public interests. . . .” Mugler v.
Kansas, 123 U.S. 623, 668-669 (1887). Moreover, “[t]he exercise of the police power by . . . the prohibition of [a
property’s] use in a particular way, whereby its value becomes depreciated, is very different from . . . depriving a
person of his property without due process oflaw . . .. the supervision of the public health and the public morals is
a governmental power, continuing in its nature, and to be dealt with as the special exigencies of the moment may
require . . . for this purpose, the largest legislative discretion is allowed, and the discretion cannot be parted with any
more than the power itself.” Mugler, 123 U.S. at 669 (1887) (quotations omitted). It is worth noting that DPH’s lead
paint regulations are comprehensive, reasonably definite, and carefully drafted.- As a result, property owners may
know in advance what is or may be required of them and what standards and procedures will be applied to them so
as not to deprive them of their due process. See Castle Estates, Inc. v. Park & Planning Bd., 344 Mass. 329, 334
(1962). '

Bostwick’s equal protection claim appears to assert that DPH’s lead paint regulations have a disproportionate impact
* on persons like himself who are indigent and/or disabled. Assuming, arguendo, that the DPH’s regulations
implicated a fandamental right or suspect classification, DPH’s regulations are nonetheless narrowly tailored to
further the legitimate and compelling government interest of protecting the public from the hazards of lead, and thus
do not violate Bostwick’s right to equal protection. See generally Commownealth v. Racine, 372 Mass. 631 (1977)
(discussing the compelling government interest to protect children from the dangers of lead).

Last, Bostwick characterizes the $275,888.00 cost of deleading the Property as an “excessive fine” in violation of
the Eighth Amendment. The excessive fines clause of the Eighth Amendment is only violated where disputed fees
are “fines.” Here, Bostwick is not being fined at all. He is simply required to delead the Property at his own
expense if he wishes to obtain a Letter of Unauthorized Deleading.



Although DPH employees H@ter, Levin, and Laskey were not parties to Middlesex Civil
Action No. 2010-01775, Bostwick’s claims against DPH in that action were based on the same
actions that Bostwick challenges in the present action. Hunter, Levin, and Laskey engaged in the
enforcement actions at issue on behalf of DPH. The judgment that those actions did not violate
Bostwick’s constitutional rights in Middlesex Civil Action No. 2010-01775, bars Bostwick from
bringing the present case againsf Hunter, Levin, and Laskey for the same conduct. Sée
Giedrewicz v. Donovan, 277 Mass. 563, 569 (193 1) (“As a matter of public policy and in the
interest of accomplishing justice . . . if it is clearly established, in the trial of an action either
against the employee or against the principal for damages caused by the employee;’s negligent
conduct, thaf the employee is not negligent, the judgment in the case first tried isa bar to a
.-subsequent action by the same plaintiff for the same ne.g]igf;nt act of the same employeé.”).7

For these reasons, the Commonwealth Defendants” Motion to Dismiss is ALLOWED as
to all claims against DPH, Hunter; Levin, and Laskey.

B. Claims Against Middlesex Superior Coﬁﬁ and the Appééls Court

Bostwick’s claims against the Middlesex Superior Court and the Appeals Court fall into
MO broad categories: (1) alleged violations of Bostwick’s c;)nstitutional rights and (2) purported
violations of Title II of the Americans with Disabilities Act (“ADA™), 42 U.S.C. § 12132. The

Court will address each of these, in turn.?

7 Even if the claims against Hunter, Levin, and Laskey were not barred by the doctrine of claim preclusion, those
claims must still be dismissed because Hunter, Levin, and Laskey are entitled to qualified immunity. “Qualified
immunity protects public officials from civil liability and the burdens of litigation for performing discretionary acts
that a reasonable official would believe lawful.” Eisenberg v. Wall, 607 F. Supp.2d 248 (D. Mass. 2009), citing
Rivera Rodriguez v. Beninato, 469 F.3d 1, 4 (1st Cir. 2006). The doctrine “protects all but the plainty incompetent
or those who knowingly violate the law.” Rivera Rodriguez, 469 F.3d at 4, quoting Malley v. Briggs, 475 U.S. 335,
341 (1986). Where Bostwick has failed to set forth any allegations that would plausibly suggest Hunter, Levin, or
Laskey engaged in any conduct that they would have reason to believe was unlawful, Hunter, Levin, and Laskey are
entitled to qualified immunity.

8 The Amended Complaint also alleges that the Middlesex Superior Court’s denial of his request to vacate the
‘ 8



1. Constitutional Violations

Bostwick avers that when Judge Wilkins dismissed Middlesex Civil Action No. 2010-
01775, Judge Wilkins thus violated Bostwick’s constitutional rights in the same manner that
DPH had allegedly violated Bostwick’s constitutional rights. Bostwick contends that he named
Middlesex Superior Court as a defendant for these alleged violations because it is “is vicariously
liable for the actions éf Justice Douglas H. Wilkins under the doctrines of Respondeat Superior
and the Restatemént of Agency.” The court does not agree.

To set forth a claim against a person or entity under the doctrine of respondeat superior or
premised on a agency relationship, a plaintiff must éstablish that a servant or agent committed a

" wrongful act or omission within the scope of the servant’s or agent’s obligations to his or her

employer or principal. See Petrell v. Shaw, 453 Mass. 377, 384 (2009). Here, Bostwick cannot. .. .. ..

establish that Judge Wilkins committed any wrongful acts or omissions within the scope of his
employment at the Middlesex Superior Court because Judge Wilkins® actions during the course
of his exercise of general. jurisdiction over Bostwick’s case are immune from civil ﬁabiﬁty. See
Stump v. Sparkman, 435 U.S. 349, 355-356 (1978); Pierson v. Ray, 386 U.S. 547, 554 (1967)
(“Few doctrines were more solidly established at common law thaﬁ the immunity of judges from

" liability for damages for acts committed within their judicial jurisdiction . . . .”). Accordingly,

dismissal of Bostwick’s May 2010 Complaint violated the automatic stay that went into effect as to Classic when it
filed for bankruptcy. Bostwick does not have standing to challenge violations of Classic’s automatic stay. “The
trustee in bankruptcy acts as representative of the estate. It is the trustee who ‘has capacity to sue and be sued.” /n
re Rankin, 438 Fed. App’x 420, 424 (6th Cir. 2011), quoting 11 U.S.C. § 323(b). “The [Bankruptcy] Court may also
confer standing with the consent of the trustee provided the delegation of standing is in the best interest of the estate
and necessary and beneficial.” fn re Ampal-Am. Isr. Corp., 502 B.R. 361,368 0.4 (N. Y. S. D. 2013). There is no
evidence that the Bankruptcy Court conferred standing to Bostwick, and highly unlikely that the trustee would
consent to do so in order for Bostwick to revive an action against Classic’s bankruptcy estate. With regard to
Bostwick’s contention that the dismissal of his May 2010 Complaint during the automatic stay effectively barred
him from filing an appeal, the court directs Bostwick to 11 U.S.C.'§ 108 (c), which provides that “if applicable
nonbankruptcy law . . . fixes a period for commencing or continuing 2 civil action in a court other than a bankruptcy
court on a claim against the debtor, or against an individual [protected by an automatic stay], and such period has
not expired before the date of the filing of the petition, then such period does not expire until the later of—(1) the
end of such period . . . or (2) 30 days after notice of the termination or expiration of the stay . . . .”

9



Bostwick has failed to set forth allegations that plausibly suggest Judge Wilkins committed a
wrongful act or omission that the Middlesex Superior Court may be held accountable for under
the doctrine of respondeat superior or the laws governing agency relationships.

Assuming, for the sake of argument, that the Amended Complaint had set forth a viable
claim against the Middlesex Superior Court pursuant the doctrine of respondeat superior,
Bostwick’s constitutional claims against the Middlesex Superior Court must still be dismissed
because they are barred by the doctrine of sovereign immunity. “The doctrine of sbvereign
immunity provides that the Commonwealth ‘cannot be impleaded into its own courfs except with -
its consent.”” Walter E. Fernald Corp. v. The Governor, 471 Mass. 520, 523 (2015), quoting
Randall v. Haddad, 468 Mass. 347, 354 (2014). “Consent to suit must be expressed by the terms
of a statute, or appear by. nqgessary.impﬁcgﬁon from them.” Wéodbridge.y...Wonceszfer State .
Hosp., 384 Mass. 38, 42 (1981). The Commonwealth has not Wéived its 1mmumty for any of
Bostwick’s claims, nor does the Federal civil rights statute abrogate the Commonwealth’s

Aimmunity.g See Lopes v. Commonwealth, 442 Mas;. 170, 178 (2004);10 For these reasons, the
Commonwealth Defendants’ Motion to dismiss must be ALLOWED as-to Bostwick’s asserted
constitutional violations against the Middlesex Superior Court. jl“he Commonwealth Defendants’

Motion to dismiss must also be ALLOWED with respect to Bostwick’s asserted constitutional

vio.lations against the Appeals Court, which, like Middlesex Superior Court, is shielded by

sovereign immunity.

9 Bostwick argues that this principle violates the Supremacy Clause. Bostwick is incorrect. “The Constitution, by -
delegating to Congress the power to establish the supreme law of the land when acting within its enumerated
powers, does not foreclose a State from asserting immunity to claims arising under federal law merely because that
law derives not from the state itself but from the national power.” Boston Med. Ctr. Corp. v. Secretary of the Exec.
Office of HHS, 463 Mass. 447, 462 (2012), quoting Alden v. Maine, 527 U.S. 706, 732 (1999).
10 Moreover, as the Commonwealth correctly contends, the Appeals Court ahd Middlesex Superior Court are not
“persons” for purposes of 42 U.S.C. § 1983 liability.

10



2. ADA Claims

Bostwick alleges that the Middlesex Superior Court and the Appeals Court violated Title
II of the ADA because those courts did not give him a reasonable accommodation for his
emotional distress, and in turn, he could not complete his opposition to Fannie Mae and
Santander’s joint motion f(.)r summary judgment during Middlesek Civil Action No. 2009-01775.

Within the realm of the judicial system, Title II imposes a “duty to accommodate,”
consistent with the due process principle that “within the limits of practicability, a State must
-afford to all individuals a meaningful ppportunity to be heard in its courts.” Tennessee v. Lane,
5 41 U.S. 509, 523 (2004) (quotation omitted). To state a claim under Title II of the ADA, a
| plaintiff must allege that (1) he is a qualified individual with a disability; (2) thét he was either
excluded from participation in or. denied the benefits of the services, programs,.or activities of a
public entity, or was otherwise discriminated against; and (3) that such exclusion, denial of
benefits, or discrimination was by reason of his disability. 42 U.S.C. § 12132.

| .In the present case, Bostwick has failed to allege any facts that would support his claim
that the Middlesex Superior Court or the Appeals Court denied him thé opportunity fo be heard
on the basis of his alleged disabilities. Fannie Mae and Santander served Bostwick their motion
for summary judgment on December 29, 2011. Bostwick’s January 20, 2012 emergency motion
to extend the deadline to file his oppoéition cited his purported emotional distress and the courf
allowed that motion.

On February 14, 2012, Bostwick again asked the court for édditional timé to file an
opposition. This time, Bostwick did not cite emotional distress among the reasons that he .
needed an extension, but argued that he needed more time to conduct discovery. Bostwick’s
February 14, 2012 motion explicitly states that the reason he could not respbnd to Fannie Mae

11



and Santander’s motion for summary judgment in a “timely manner” was because he had “been
working on over Forty-Two (42) Motions to Compel Discovery.” Bostwick cannot demonstrate
that the Middlesex Superior Court failed to provide a reasonable accommodation for his
emotional distress when the court declined to extend the due date of his opposition for a second
time and Bostwick’s second request for an extension did not cite a medical necessity as the need
for one.
The court observes that Bostwick’s alleged disability did not prevent him from
continuing to litigate other aspects of Middlesex Civil Action No. 2009-01775 during the time
that he was provided to prepare his opposition. To wit, Bostwick prepa;ed and filed a nine-page
emergency motion accompanied by six exhibits on January 20, 2012, and an eleven-page motion
i _on February.14, 2012. Bostwick’s eleven-page motion stated that Bostwick had been busy the
previous month preparing forty-two motions to compel discovery. “A bona fide disability will
not allow a party to pick and choose the . . . matters he finds to be deserving of his attention.”

- Barronv. Brofsky, 2016 Mass. Super. LEXIS 5 at *13 (Mass. Super. 2016) (Gordon, J .).. In light
of these _facts, the court’s failure to extend Bostwick’s opposition filing date when he filed his

" third request, in April 2012, did not constitute a failure to provide Bostwick a reasonable
accommodation or otherwise violate Title II of the ADA. See Tennessee, 541 U.S. at 531-532
(stating that Title II does not “require States to employ any and all means to make judicial
services acceséible to persons with disabilities,” but only such accommodations that would not

“impose “undue financial or administrative burden”).
For these reasons, the Commonwealth Defendants’ Motion to Dismiss must be

ALLOWED as to Bostwick’s claims that the Middlesex Superior Court violated Title I of the
ADA. The Commonwealth Defendants® Motion to Dismiss is also ALLOWED with respect to

12



any factual allegations that suggest the Appeals Court discriminated against him.
ORDER
For the foregoing reasons, the Commonwealth Defendants’ Motion to Dismiss is
ALLOWED as to all claims in the Amended Complaint set forth against fhe Appealé Court, the

Middlesex Superior Court, the Massachusetts Department of Public Health, Hunter, Laskey, and

.. /)

Kcﬁieth V. Desmond, Jr.”
Justice of the Superior Court

Levin.

A

Dated: april |4, 2016

ek L!}zf}\é
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COMMONWEALTH OF MASSACHUSETTS
MIDDLESEX, ss. , SUPERIOR COURT

CIVIL ACTION
NO. 15-05636

RICHARD D. BOSTWICK, individually*
Vs.
44 CHESTNUT STREET, WAKEFIELD, MASS. & others?
MEMORANDUM OF DECISION AND ORDER ON DEFENDANTS SANTANDER

BANK, N.A. AND FEDERAL NATIONAL MORTGAGE ASSOCIATION’S
MOTION TO DISMISS ‘ :

Plaintiff Richard Bostwick (“Bostwick”) filed this action against Santander Bank, N.A.?
(“Santander”’) and Federal National Mortgage Association (“Fannie Mae”) (collectively, |
“defendants™) asserting claims regarding the defendants® right to foreclose on Bostwick’s home
in Wakefield. Now before the court is the defendants’ Motion to Dismiss. For the following
reasons, Fannie Mae and Santander’s motion will be ALLOWED‘. |

On May 7, 2009, Bostwick filed a complaint agajﬁst Santénder and Fannie Mae asserting |
claims including wroﬁgful foreclosure, frand, emotional distress, and violation of G. L. ¢. 93A.

See Bostwick v. Sovereign Bank, Middlesex Civil Action No..2009-0175 5. Pursuant to this
action, Santander and Fannie Mae served Bostwick a joint motion for summary judément on
December 29, 2011. The court entered summary judgment in the defendants’ favor on

September 12, 2012.

! And Richard D. Bostwick as a Class of One

2 Unknown Future Property Owners of Defendant 44 Chestnut Street, Wakefield, Mass.; Unknown Future Title
Insurance Companies; Santander Bank, N.A.; Federal National Mortgage Association; Orlans Moran PLLC;
Leonard J. Sims; Unknown the Classic Group, Inc.; Kyle Bamard; Philip Bates; Richard F. Gantt; Unknown
Officers and Directors of the Classic Group, Inc.; Unknown Insurance Companies insuring the Classic Group, Inc.,
Officers and Directors; the Commonwealth of Massachusetts, Executive Office of Health and Human Services,
Department of Public Health, Paul N. Hunter; Donna Levin; Warren M. Laskey.

3 f/k/a Sovereign Bank



Bostwick filed the present action on November 23, 2015, naming Santander and Faﬁm’e .
Mae among twenty-three other defendants. Bostwick’s Amended Complaint repeatedly cites to
his 2009 action against the defendants in an apparent attempt to relitigate the same claims.

These claims, which in part, allege tﬁat it is unclear who holds the mortgage and note, and thus
has standing to foreclose on Bostick’s -home, are barred by thé doctriné of claim preclusion.

Claim preclusiop requires: (1) identity or privity of the parties, (2) identity of the cause of
‘action, and (3) a.'prior final judgment on the merits. See Massaro v. Walsh, 71 Mass. App. Ct. |
. 562, 565 n.5 (2008). -Bostwick argues that the first element; requiring identitﬁr or privity of the
parties, has not been met because he brought his claims in the present action “as a Class of One,”
 whereas in Middlesex Civil Action No. 2009-01755, he was merely “Richard D. Bostwick.”
Bostwick is in_con:gct. Bringing an action as a.“class of one” is a vehicle to assert an equal
protection claim where a plaintiff doésﬂ ﬁot allege mémbership in a class or group. See
Willowbrook v. Olech, 528 U.S. 562, 564 (2000). Notwithstanding the laék of a viable equal
protection claim against the defendants, whether Bostwick brings an action individually or as a
class of one, he will always havé the same ;‘identity” for purposes of claim preclusion.

The facts that Bostwick has asserted against the defendants in the present case do not set
forth a plausible claim for relief for any causes of actions that differ from Bostwick’s claims in
Middiesex Civil Action No. 2009-01755. It is well settled that summéry judgment is a final
determination on the merits for res judicata purposes. See Tinkham v. Jenny Craig, Inc., 45
Mass. App. Ct. 567 571 (1995). Thus, a final decision on the ments of Bostwmk’s claims
entered when the court entered summary Judgment in favor of the defendants in M1ddlesex Civil
Action No. 2009-01755 (Curran, J.). Sée Goulet v. Whitin Mach. Works, 399 Mass. 547, 554

(1987) (“[A] second judge does not have the power to rule differently from the first judgeon a



case, an issue, or a question of fact or law once decided in order to reach a just result.”)
(quotation omitted).

Bostwick avers that the entry of summary judgment his 2009 action was somehow not
preclusive because he was unable to complete his opposition to the defendants’ summary
judgnient motion before judgment was entered in the defendants’ favor. The Federal Court for
* the District of Massachusetts, however, has found that under Massachusetts law, summary
judgment is a final determination on the merits even where there was no oral argument or
| Brieﬁng as to whether the defendant was entitled to judgment. See Prizio v. Revere, 629 F
Supp. 538, 539-540 (D. Mass. 1986). For these reasons, Bostwick’s claims against the
defendants must be di.'.smissed.3

ORDER
For the foregoing reasons, Fannie Mae and Santander’s Motion to Dismiss is

ALLOWED.

(0~
Kenneth V. Desmond, Jr.
Justice of the Superior Court

Dated: April 27,2016

Foderdy 4216

3 It is worth noting that Bostwick’s allegations against the defendants in the present action do not adhere to the
requirements of Mass. R. Civ. P. 8(¢)(1), which requires that “each averment of a pleading shall be simple, concise
and direct.” Indeed, Bostwick’s allegations against the defendants are “so verbose and confusing” that they are
“facially insufficient to entitle him to relief.” See Duby v. Jordan Hospital, 369 Mass. 626, 632 (1976); Mass. R.
Civ. P. 12(b)(6). “Dismissal of a complaint for failure to meet the pleading requirements of rule 8 is, asTule
41(b)(2) provides, a matter of discretion for the judge.” Mmoe v. Commonwealth, 393 Mass. 617, 621 (1985).
«“Although some leniency is appropriate in determining whether a pro se complaint meets the requirements of [the
rule of civil procedure] . . . the rules bind a pro se litigant as they bind other litigants.” Id. at 620.
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COMMONWEALTH OF MASSACHUSETTS
MIDDLESEX, ss. SUPERIOR COURT

CIVIL ACTION
NO. 15-05636

RICHARD D. BOSTWICK, individually!
VvS.

44 CHESTNUT STREET, WAKEFIELD, MASS. & others?

MEMORANDUM OF DECISION AND ORDER ON ORLANS MORAN’S PARTIAL
MOTION TO DISMISS

Orlans Moran, PLLC (“Orlans Moran”) moves pursuant to Mass. R. Civ. P. 12(b)(6) to
-dismiss the above-captioned matter, filed against it by the plaiﬁtiff, Richard Bostwick
(“Bostwick”). .For the following reasons, Orlans Moran’s motion will be ALLOWED.

Orlans Moran is Santander Bank, N.A.’s foreclosﬁre counsel for the property located at
44 Chestnut Street in Wakéﬁeld, of which Bostwick is the mortgagor. Bostwick’s Amended

Complaint alleges that on September 15, 2015, “Santander Bank, N.A., through Orlans Moran
PLLC did a[sic] Land Court, Order of Notice against Boswick’s Property . . .'.”

, | To survive a motion to dismiss, “a complaint . . . does not need detailed factual allegations,” but
“requires more than labels and conclusions,” and must contain “allegations plausibly suggesting
(not merely consistent with) an entitlement to relief.” Iannacchino v. Ford Motor Co., 451

Mass. 623, 636 (2008), quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555,

1 And Richard D. Bostwick as a Class of One

2 Unknown Future Property Owners of Defendant 44 Chestnut Street, Wakefield, Mass.; Unknown Future Title
Insurance Companies; Santander Bank, N.A.; Federal National Mortgage Association; Orlans Moran PLLC;
Leonard J. Sims; Unknown the Classic Group, Inc.; Kyle Barnard; Philip Bates; Richard F. Gantt; Unknown
Officers and Directors of the Classic Group, Inc.; Unknown Insurance Companies insuring the Classic Group, Inc.,
Officers and Directors; the Commonwealth of Massachusetts, Executive Office of Health and Human Services,
Department of Public Health, Paul N. Hunter; Donna Levin; Warren M. Laskey.



complaint establishes beyond doﬁbt that the facts alleged do not support a cause of action that the
law récognizes, such that the plaintiff’s claim is legally 'msufﬁcienf. Nguyen v. William Joiner
Ctr. for the Study of War & Soc. Consequences, 450 Mass. 291, 294 (2007).
In this 'casé, it appears that Bostwick’s cause of action against Orlans Moran is based
solely on its status as Santander’s foreclosure counsel. Massachusetts courts do not recognize a
cause of action against opposing counsel for fulfilling their professionél duties. The Amended
Cpmplaint hus fails to state a claim against Orlans Moran upon which Bostwick is entitled to
~ relief. Cf. Beecy v. Pucciarelli, 387 Mass. 589, 597 (1982) (“[A] duty in favor of an adversary
of the attorney’s client would create an unacceptable conflict of interest which would seriously
hamper an attorney’s effectiveness as counsel for his clieht.”) (citation omitted).
For the foregoing teasons, Orlans Moran’s Motion to Dismiss is ALLOWED.
Kennetél;\bf/. ];:s;\ld,Jr./L
Justice of the Superior Court

Dated: April }Y, 2016

.éw_srm;: “I/Z!}i.é
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. SUPERIOR COURT
CIVIL ACTION
- NO. 15-05636

RICHARD D. BOSTWICK, individually®

VS§.

44 CHESTNUT STREET, WAKEFIELD, MASS. & others?

MEMORANDUM OF DECISION AND ORDER ON LEONARD J. SIMS, LEONARD J.
SIMS CO. GENERAL CONTRACTORS, & LEONARD J. SIMS CUSTOM
CARPENTRY’S MOTION FOR SUMMARY JUDGMENYT

The plaintiff, Richard Bostwick (“Bostwick”), filed this action against Leonard J. Sims
(“Sims™), Leonard J. Sims Co. General Contractors, and Leonard J. Sims Custom Carpentry
(colléctively, “defendéﬁfs”) setting forfh varioﬁs clajjn.s related to renovations Bostwick -
contracted the defendants to perform on his Wakefield home. Now before the court is the .
defendants’ Motion for Summary Judgment. For the following reasons, the defendants’ motion
- will be ALLOWED.

BACKGROUND

The summary judgment record, viewed in the light most favorable to Bostwick, as the -
non-moving party, contains the following facts material to this motion.
Bostwick owns a multifamily home in Wakefield (“Property”). On June 14, 2001,

Bostwick and Sims entered into a contract pursuant to which Sims agreed to perform renovations -

. 1 And Richard D. Bostwick as a Class of One -

2 Upknown Future Property Owners of Defendant 44 Chestnut Street, Wakefield, Mass.; Unknown Future Title
Insurance Companies; Santander Bank, N.A ; Federal National Mortgage Association; Orlans Moran PLLC;
Leonard J. Sims; Unknown the Classic Group, Inc.; Kyle Barnard; Philip Bates; Richard F. Gantt; Unknown
Officers and Directors of the Classic Group, Inc.; Unknown Insurance Companies insuring the Classic Group, Inc.,
Officers and Directors; the Commonwealth of Massachusetts, Executive Office of Health and Human Services,
Department of Public Health, Paul N. Hunter; Donna Levin; Warren M. Laskey.



on the Property. According to Bostwick, this work entailed deleading the Property. On August
20, 2001, the defendants demolished Bostwick’s kitchen and living room ce_i]jngs. On August
27,2001, Bostwick ordered the defendants to cease activitsf at the Property after concluding that
the defendants caused needless damage to the Property in order to intimidate him.
On December 14, 2001, Bostwick entered into a contract with The Classic Group, Inc.

' (“Clasgic”), pursuant to which Classic agreed to delead the Property and :fepair damages that had
been caused by the defendants. Classic finished deleading the Property in June 2002.

On Tune 14, 2004, Bostwick filed a complaint against the defendants in Middlesex
Superior Court, setting forth claims for fraud, breach of contract, and violation of G. L. ¢. 93A
| (“2004 Case™). See Bostwick v. Sims et al, Middlesex Civil Action No. 04-02417. Bostwick’s
complaint in the 2004 Case asserted that the defendants fraudulently represented that they would
help hun tp_bl;taui_n Ae.L.Letter of Compliance with respect to the Iééd violé.ﬁon;é at tﬁe Property, and
obtain proper permits before performing deleading a;:ﬁvities. |

In August 2008, while Bostwick Was still litigating the 2004 Case, the Massachusetts
Department of Public Health (“DPH”) inspected the Property and determined that it had been
- deleaded without statutorily required licenses and permits. DPH also.determined that lead
hazards remained at the Property. Consequently, on September 2, 2008, DPH filed an

Unauthorized Deleading Complaint against the Property. The Unauthorized Deleading

| Complaint stated that DPH would not issue the Property a Letter of Unauthorized Deleading

until Bostwick took steps to address the remaining lead hazards.®

On March 2, 2010, Bostwick served DPH with a “Notice of Claim for an Adjudicatory

Proceeding” concemning the September 2008 Unauthorized Deleading Complaint. DPH denied

3 A Letter of Unauthorized Deleading certifies that a property has met lead zbatement standards despite the
deleading work having been performed by unauthorized contractors.



Bostwick’s request for an adjudicatory proceeding on April 12, 2010, and informed Bostwick
that “pursuant to 105 CMR 460.900, you are not entitled to an adjudicatory hearing since as you
know, lead violations remain on your property.. o |

On May 7, 2010, Bostwick filed a complaint against DPH, Sims, and Classic in

- Middlesex Supérior Court (“2010 Case”). See Bostwick . Department.of Pub. Health,
Middlesex Civil Action No. 2010-01775. Pursuént to the complaint in the 2010 Case, Bostwick
sought judicial review of DPH’s decision to deny him an adjudicatory hearing, which he argued
‘was a violation of his civil rights. On March 2, 2011, the court (Wilkins, J), dismissed
Bostwick’s May 2010 Complaint, holding, in relevant part, that Bostwick “has no present right
.to a hearing, inspection br other relief from the Department of Public Health or td include Sims
or Classic in any present claim against the Department of Public Health.”

On March 14, 2011, Bostwick asked the court to Vacaté its decision to dismiss the 2010

Case because, according to Bostwick, that decision violated an automatic stay that went into
effect when Classic filed for bankruptcy in January 2011. The court denied Bostwick’s request
to vacate the dismissal on March 21, 2011.

The 2004 Case Weﬁt to trial in March 2014. Bostwick reserved his G. L. ¢. 93A claim
for the ﬁal judge, but allowed the remaining claims to be decided by a jury. At trial, the court
(Krupp, J.) prohibited Bostwick from introducing certain evidence regarding the lead viqlaﬁons
at the Property. Following a seven—day trial, judgment Was entered in favor of the defendants on

all counts. In entering judgment in favor of the defendants, the court (Krupp, J.) stated that he

4 Qection 460.900 of title 150 of the Massachusetts Code of Regulations provides for a hearing as follows: “Ifa
hearing is requested . . . and if the owner has complied with the Order to Correct Violation(s) as required by these
regulations, the hearing shall be provided within 10 days of request for the hearing. . . . Because violations of M. G.
L.c. 111, § 196 and 197 are considered emergency matters pursuant to § 198, no administrative hearing shall be
held in connection with any violation of M. G. L. ¢. 111, § 197 except pursuant to this regulation.”



“credit[ed] the jury’s verdict that Mr. Sims did not breach his contract with Mr. Bostwick and
that he did not commit fraud in his representations to and dealings with Mr. Bostwick. I find the
plaintiff has equally failed to prove that Mr. Sims committed any unfair or deceptive act or
practice or that any act or practice by Mr. Sims caused any injury to Mr. Bostwick . ...”

Bostwick filed a Notice of Appéal on Apﬁl 14,2014. On T anuéry 12, 2015, the day
before his appellate brief was due,’ Bostwick filed a document titled “Notice of the Pro Se,
Proceeding In Forma Pauperis, Appellant, Richard Bostwick, of Voluntary Dismissal of This
Appeals Court Case.” On January 15, 2015, the defendants filed a motion to dis-miss Bostwick’s
appeal. On January 22, 2015, the Massachusetts Appeals Court issued Bostwick a notice which
informed him that it inteﬁded to dismiss his appeal with prejudice if he did not file a motion to
enlafge:_the time to file his appellant brief within fourteen days. Bostwick filed an opposition to
the defendants’ motion to dismisé, but failed to file an appellate brief or motion to extend the
deadline within fourteen days after he received the notice. On February 7, 2015, the Appeals
Court dismisséd Bostwic.k’s appeal with prejudice. Bostwick did not appeal the dismissal to the
Supreme Judicial Court.

DISCUSSION

I. Standard of Review
Summary judgment shall be granted where there are no genuine issues of material fact
and the moving party is entitled to judgment as a matter of law. Mass. R. Civ P. 56(c). See
Cassesso v. Commissioner of Corr., 390 Mass. 419, 422 (1983); Community Nat 'l Bankv.
Dawes, 369 Mass. 550, 553 (1976). The moving party bears the burden of esfablishing that there

is no dispute of material fact on every relevant issue. See Sullivan v. Liberty Mut. Ins. Co., 444

5 The Appeals Court granted Bostwick two extensions of the deadline to file his brief.



Mass. 34, 39 (2005). A party moving for summary judgment who doés not bear the bﬁden of
proof at trial may demonstrate the absence of a genuine dispute of matelr-ial fact either by
submitting affirmative evidence negating an essential element of the non-moving party’s case, or
by showing that the non-moving party has no reasonable expectation of proving an essential |
element of its case at tral. See Flesner v. T. échnical Commc’'ns Corp., 410 Mass. 8053, 809

(1991); Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991).

II.  Analysis

The defendants are entitled to summary judgment on Bostwick’s claims because they are
barred by the doctrine of claim preclusion. Claim preclusion arises out of the pub]ic; policy that
 “there be an end of litigation; that those who have contested an issue shall be bound by the result
of the contest, and that matters once tried 'shalllbe considered forever settled-as between the. . ..
parties.” Harker v. Holyoke, 390 Mass. 555, 558 (1983), quoting Wright Mach. Corp. V.
Seaman—AndwaZl Corp., 364 Mass. 683, 688 (1974). Claim preclusion requires: (1) identity or
privity of thie parties, (2) iden’éity of the cause of action, and (3) a prior final judgment on the
merits. See Massaro v. Walsh, 71 Mass. App. Ct. 562, 565 n.5 (2008).

Here, the parties are the same parties involved in the 2004 Case. Bostwick’s claims
against the defendants in the present case, which seek damages for tort and contract claims,
statutory violations, and violations of Bostwick’s civil rights all arise from the same set of facts
as his 2004 Case. In his opposition, Bostwick appears to concede that he is attempting to
relitigate the claims he brought against the defendants in 2004, stating that “[a] new ‘Bostwick v.
Sims 04-02417 trial for the same cause; namely, breach of contract, G. L. ¢. 93A, and
misrepresentation/fraud for the NOT admitted claims, facts and evidence is in order....”

Tndeed, the facts that Bostwick asserts against the defendants.in the present case, which all arise



from the defendants’ 2001 work on the Property, do not establish any causes of actionsrtha't
differ from or could not have been litigated in his 2004 Case. See GZoucester Marine Rys. Corp.
' v. Charles Parisi, Inc., 36 Mass. App. Ct. 386, 391 (1994) (“[C]laim preelusion bars not only
relitigation of all matters decided in a prior proceeding but those that could have been litigated as
well.”).
Moreover, Bostwick and the defendants engaged in full and fair litigatio_n on the merits of
- all of Bostwick’s claims arising out of defendants’ Work on the Property not only in Superior
Court, but also in the Appeals Court after Bostwiek availed himself of the opportunity to
challenge the adverse judgment on appeal. See Department of Revenﬁe v. LaFratta, 408 Mass. |
" 688, 693 (1990) (“[A] dismissal with prejudice constitutes an adjudication on the merits as fully
and completely as 1f the order had beenr entered after trial”) (quotatlon omrtted) Asa result
Bostmck is precluded from relitigating the same claims raised in the 2004 Case agamst the same
defendants in this case.
‘Bostwick ergues that he should still be allowed to proceed with the present action
pursﬁant to Mass. R. Civ. P. 60(b). See Mass. R. Civ. P. 60(b) (granting court discretion to
| relieve a party from final judgmerit or order for reasons including excusable neglect, fraud,
newly discovered evidence, and where the judgment is based on a prior judgment that was
reversed or vacated). According to Bostwick, the judgment entereci in the 2004 Case should be
Voia and vacated due to myriad civil rights violations that allegedly deprived him of the right to
due pIOVCCSS é.rnd the defendants® purported fraud. Bostwick additionally argues that the judgment
should be void and vacated because he relied on evidence during his 2014 trial that was based on

his 2010 Case, the dismissal of which Bostwick believes should also be void and vacated.



The court addressed the purported civil rights violations and validity of the 2010 Case n
two previous decisions that were issued in this case on April 21, 2016. In sum; the court
(Desménd, J.) upheld the judgment entered in the 2010 Case and found that Bostwick had not set
~ forth any plausible claims for civil rights violations. See Memorandum of Decision and Order
on Commonwealth Defendants Motion to Dismiss (Docket # 35) and Memorandum of Decision
and Order on Phillip Bates and Kyle Barnard’s Motion z‘b Dismiss (Docket #37).

Bostwick’s claim that the judgment entered in his ZQO4 Case should be vacated pursuant
to Rule 60(b)(3) because the defendants “misrepresented and fraudulently tricked [him)]
concerning [their] deleading work” is without merit. Though claim preclusion does not-apply in
cases where a plaintiff failed to pursue a claim “as a result of the other party’s fraud,
m.i.sreprlgsc}pt_ation or concealment of material information,” the record is void of any support for
]ééstwick;s-cénélusory assertion that the defendants’ misfépreéént;d cﬁ fraudulently concealed '
. information material to his claims. Gloucester Marine Rys. Corp., 36 Mass. App. Ct. at 391.

Bostwick additionally argues that he is permitted to relitigate this action pursuant to G. L.
c. 260, § 32, which states that where “an action duly commenced . . . is dismissed fof insufficient
. service of process by reason of an unavoidable accident or of a default . . . or for any matter of
form . . . the plaintiff or any person claiming under him may commence a new action for the
‘same cause within one ye‘ar after the dismissal . ...” Bostwick is incorrect. “[A]s to a case
adjudicated on the merits, principles of res judicata apply and . . . G. L. ¢. 260, § 32 has no
pertinence.” Global NAPs, Inc, v. Awiszus, 457 Mass. 489, 501 n.19 (2010), quoting Liberace v.
Conway, 31 Mass.. App. Ct. 40,45 (1991). As stated, Bostwick’s claims were adjudicated on the
merits. Therefore, G. L. ¢. 260, § 32 does not prbvide an avenue for Bostwick to relitigate them.

For these reasons, the defendants’ Motion for Summary Judgment is ALLOWED.
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ORDER
For the foregoing reasons, the defendants’ Motion for Summary Judgment is
ALLOWED as to all claims in the Amended Complaint set forth against Leonard J. Sims,

Leonard J. Sims Co. General Contractors, and Léonard J. Sims Custom Carpentry.

R/@L‘W e 4
Kenneth V. Desmond, 7T .
Justice of the Superior Court -

Dated: May )3 , 2016
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COMMONWEALTH OF MASSACHUSETTS
MIDDLESEX, ss. : SUPERIOR COURT

CIVIL ACTION
NO. 15-05636

RICHARD D. BOSTWICK, individually!
vs.

44 CHESTNUT STREET, WAKEFIELD, MASS. & others?

MEMORANDUM OF DECISION AND ORDER ON PHILLIP BATES AND KYLE
BARNARD’S MOTION TO DISMISS

» The plaintiff, Richard Bostwick (“Bostwick”), filed this action against Phillip Bates
(“Bates”) and Kyle Barnard (“Barnard”) (collectively, “defendants”) setting forth various claims
arising out of harm that Bostwick incurred when Bostwick contracted the defendants’
corporation to deleaded his multifamily residence in Winchester. Now before the court is the
defendaﬁts’ Motion to Dismiss. For the following reasons, the defendants’ motion will be

ALLOWED.

BACKGROUND

For the purposes of the present motion, the court accepts the factual allegations in
Bostwick’s Amended Complaint as true and makes all reasonable inferences in his favor.
General Motors Acceptance Corp. v. Abington Cas. Ins. Co., 413 Mass. 583, 584 (1992). 3

Considered in that manner, the Amended Complaint provides the following factual background.

I And Richard D. Bostwick as a Class of One

2 Unknown Future Property Owners of Defendant 44 Chestnut Street, Wakefield, Mass.; Unknown Future Title
Insurance Companies; Santander Bank, N.A.; Federal National Mortgage Association; Orlans Moran PLLC;
Leonard J. Sims; Unknown the Classic Group, Inc.; Kyle Barnard; Philip Bates; Richard F. Gantt; Unknown
Officers and Directors of the Classic Group, Inc.; Unknown Insurance Companies insuring the Classic Group, Inc.,
Officers and Directors; the Commonwealth of Massachusetts, Executive Office of Health and Human Services,
Department of Public Health, Paul N. Hunter; Donna Levin; Warren M. Laskey.

3 Along with the Amended Complaint, the court will consider documents upon which the allegations of the Amended
Complaint rely. See Marram v. Kobrick Offshore Fund, Ltd., 442 Mass. 43, 45 (2004).



Bostwick owns a multifaﬁnily home in Wakefield (i‘Property”). At all times relevant to .
this action, Bates and Barnard were corporate officers with majority ownership interests in The
Classic Group, Inc. (“Classic’-’).3 On December 14, 2001, Bostwick entered into a contract with

Classic (“Contract”), pursuant to which Classic agreed té delead‘fhe Property, itemize the cost fo
repair damages that had been caused by a previous contractor, and subsequently, to implement
those repairs (“Project”). Before Claésic began to work on the Project, Bostwick relied on
Classic’s assurances that it did not need to obtain any licenses or permits to delead the Property
because no children resided therein.

OnAJune 13, 2002, Classic finished the deleading portion of the Proj ect. From October
2003 t'o April 13, 2004, Classic worked to itemize the costs to repair other damages to the
Property. In March 2004, Classic stopped working on the Proj ect. At that tifne, Batés promised
Bostwick that Classic would resume the Project at a later date. Despite Bates’ promise, Classic
never resuined the Proj cct.or provided Bostwick with an itemized report of the cost to répair the
damages caused by a previous contractor.

The Amended Complaint avers that on November 14, 2007, during a deposition for an
unspecified action, Bostwick discovered that Classic did not “have the required Licenses and/or '
Permits” for the work it performed at the Property. Following this discovery, Bostwick delivered
Classic a written demand for relief pursuantto G. L. c. 93A, § 9, on Deceﬁber 14,2009. Classic
responded to Bostwick’s demand, but did not make a reasonable offer of settlement or to

otherwise grant Bostwick relief.

3 Aside from the defendants’ names and addresses, the Amended Complaint does not contain a single factual
allegation that indicates who Barnard or Bates are or what their relationship is to Classic. The only indication of
such is contained in the materials attached to Bostwick’s opposition. For thisreason alone, Bostwick’s Amended
Complaint fails to state a claim against Barnard and Bates upon which relief may be granted.



In August 2008, the Massachusetts Department of Public Health (‘DPH”) inspected the
Property and determined that it had been deleaded without statutorily required licenses and
permits. DPH also determined that lead hazards remained at the Property. Consequently, on
September 2, 2008, DPH filed an Unauthorized Deleading Complaiht against the Property. The

Unauthorized Deleading Complaint stated that DPH would not issue the Property a Letter of

Unauthorized Deleading until Bostwick took steps to address the remaining lead hazards. 4

Bostwick has not marketed or leased the rental units within the Property since September 2008,
because, given DPH’s complaint, Bostwick may be strictly liable in the event a child visits the
Property and develops lead ppisoning.
On May 7, 2010, Bostwick filed a complaint against DPH and Classic in Middlesex
" Superior Court (“May 2010 Complaiﬁt”). See Bostwick v. Department of Pub. Health,
| Middlesex Civil Action No. 2010-01775. Pursuant to the May 2010 Complaint, Bostwick sought
judicial review of DPH’s enforcement actions against the Property. On March 2, 2011, the court
(Wilkins, J.), dismissed Bostwick’s May 2010 Coniplaint, holding that Bostwick “ has no present
right . l .to include . . . Classic in any preseﬁt claim against the Department of Public Health.”
On January 25, 2011, Classic filed a petition under Chapter 7 of the Bankruptcy Code,
thus triggering an automatic stay of any claims against it. After Bostwick learned of Classic’s
bankruptcy proceeding, he filed a motion asking the court to vacate its dismissal of Middlesex
Civil Action No. 2010-01775. In support, Bostwick argued that the dismissal violated the
automatic stay. The court denied Bostwick’s request on March 21, 2011.
On January 24, 2014, Bostwick obtained records from the Commonwealth’s Office of

Consumer Affairs & Business Regulation concerning Classic’s compliance with the

4 A Letter of Unauthorized Deleading certifies that a property has met lead abatement standards despite the
deleading work having been performed by unauthorized contractors.

<



Commonwealth’s registration requirements for home improvement contractors. Bostwick
alleges that when he received these documents, he discovered, for the first time, that Classic was
not registered as a home improvement contractor when it deleaded the Property.
DISCUSSION.
I. Standard of Review

Massachusetts Rule of Civil Procedure 12(b)(6) provides that a plaintiff’s complaint may
be dismissed as a whole or in part for failure to state a claim upon which relief may be granted.
In considering a motion to dismiss, this court takes “as true the allegations in the complaint and
favorable inferences drawn therefrom.” Lipsitt v. Plaud, 466 Mass. 240, 241 '(2013). To survive |
a motion to dismiss, “a complaint . . . dbes not need detailed factual allegatipns,” but “requires
more than labels and conclusioné,” and must contain “allegétions plausibly suggesting (not
merely consistent with) an entitlement to relief.” Iannacchino v. F ord Motor Co., 451 Mass.
623, 636 (2008), quoting Bell Atl. Corp. V. Twombly, 550 U.S. 544, 555, 557 (2007). Dismissal
under Mass. R. Civ. P. 12(b)(6) is proper where a reading of the complaint establishes- beyond
doubt that the facts alleged do not support a cause of action that the law recognizes, sﬁch that the
plaintiff’s claim is legally insufficient. Nguyenv. Wili iam Joiner Ctr. for the Study of War &
Soc. Consequences, 450 Mass. 291, 294 (2007). |

]].' Analysis

Bostwick seeks a declaration piercing the corporate veil of Classic in order to hold
Barnard and Bates liable for tort, contract, and statutory claims based on the damages Bostwick
suffered as a result of Classic’s unlicensed work on the Property. Piercing the corporate veil is
appropriate when an individual corporate officer or shareholder may be held personally liabie for

a corporation’s actions where the individual operated the corporation for personal benefit, or the



failure to disregard corporate formalities would lead to an unjust result. See Pepsi Cola Metro
Bottling Co. v. Checkers, Inc., 754 F.2d 10, 16 (1st Cir. 1985); In this case, the Amended
Complaint does not contain a single allegation against Bates or Barnard that sets forth their
respective roles in Ciassic’s operations, let aione that either of them operated Classic for their
personal benefit. Accordingly, the Amended Complaint contains insufficient allegations to
disregard Classic’s corporate form. Assuming, without deciding, that the failure to disregard
Classic’s corporate form m this case would be unjust, the court will discuss the merits of
Bostwick’s specific claims against Bamard and Bates, below.

A. Automatic Stay

Bostwick alleges that when Classic continued to pursue its motion to dismiss Bostwick’s
May 2010 Complaint after January 25, 2011, it violated the automatic stay. See 11 U.S.C. § 362.
This claim cannot survive the defendants’ Motion to Dismiss because Bostwick does not have
standing to challenge the automatic stay.

In general, “[t]hé trustee in bankruptcy acts as representative of the estate. Itis the

| trustee Who"has capacity to sue and be sued.” jn re Rankin, 438 Fed. App’x 420, 424 (6th Cir.

2011), quoting 11 U.S.C. § 325 (b). Nonetheless, “[t]he [Baﬁkruptcy] Court may also confer
standing with the consent of the trustee provided the delegation of standing is in ﬂle best interest
of the estate and necessary and beneficial.” In re Ampal-Am. Isr. Corp., 502 B.R. 361, 368 n.4
(N.Y.S.D. 2013). Here, the Amended Complaint does not allege, nor is there any basis upon
which the court could infer, that the Bankruptcy C'oﬁrt conferred standing upon Bostwick to

enforce the automatic stay.>

5 Bostwick nonetheless argues that he has standing to assert a claim against the defendants for violating the
automatic stay if he couches this claim as one for an abuse of process. Bostwick is incorrect. “[I]n the context of
abuse of process, ‘process’ refers to the papers issued by a court to bring a party or property within its jurisdiction.”
Jones v. Brockion Pub Markets, Inc., 369 Mass. 387, 390 (1975). Therefore, a motion to dismiss is not “process.”



Accordingly, the defendants® Motion to Dismiss is ALLOWED with respect to all of
Bostwick’s claims against Barnard aﬁd Bates for violations of the automatic stay.
B. Aniericans with Disabilities Act'
Bostwick contends that the defendants violated Title II of the Americans with Disabilities
Act (“ADA™), 42 U.S.C. §§ 12131-12165. Title II provides that public entities shall not
discriminate on the basis of disability or exclude qualified disabléd individuals from participating
in programs or activities. See 42'U.S.C. § 12132. A “public entity” is any department, agency
or instrumentality of a state or local government. See id. at § 12131. Bostwick has not stated a
claim under the ADA because he has not alleged facts sufficient to show that the defendants are
public entities as that term is defined by the ADA. It follows that the defendants® Motion to
Dismiss must be ALLOWED as to alliéf Bostwick’s ciaims against Barnard and Bates for
| violations of the ADA. |
C. Federal Civil Rights Act.
Bostwick also seeks to recover from the defendants under 42 U.S.C. § 1983, the Federal
Civil Rights Act. To establish a claim under § 1’983, a plaintiff must allege that the defendant
violated the plaintiff’s civil rights while acting “under color of state law.” See Appleton v.
 Hudson, 397 Mass. 812, 818 (1986); Parratt v. Taylor, 45'1 U.S. 527, 535 (1981). Here, the
Amended Complaint does not allege tﬁat the defendants acted “under color of state law” dun'hg
the course of any conduct, let alone while violating Boétwick’s constitutional rights. Therefore,
the defendants’ Motion to Dismisé must be ALLOWED as to all of the claims Bostwick Has

asserted against Barnard and Bates under the Federal Civil Rights Act.




D. Massachusetts Statutory Claims

The Amended Complaint asserts numerous claims against the defendants for violations of
various chapters of the Massachusetts General Laws. First, Bostwick alleges that the defendants
violated the provisions of G. L. c. 143, which “impose duties upon building éommissioners.”

Nolan v. Parker, 15 ‘Mass. App. Ct. 475, 477 (1983). ThlS claim is without merit. Bostwick has
not alleged that the defendants are building commissioners, or any basis upon which the court
could infer that the defendants owed him the same duties that building commissioners owe the
public under G. L. c. 143.

Bostwick next contends that the defendants violated G. L. c. 142A, which governs
regulation of héme improvement contractors, apd G.L.c. 9_3A_, the Co@onwealth’s consumer-
protection statute. The defendai:l-té ..argue ;:hat the.se claims are barred by a four-year statute of
limitations. See G. L. c. 142A, § 17; G. L. ¢. 260, § SA. The defendants are correct.

“[A] cause of action ‘accrues on the happening of an event likely to put the plaintiff on
notice.’” White v. Peabody Constr. Co., 386 Mass. 121, 129 (1982) (citation omitted). Here,
Bostwick’s claims under chapters 93A and 142A are based on Classic’s failure to obtain required
permits and licenses before it deleaded the Property. Paragraph 204.c of the Amended
Complaint, alleges that on November 14, 2007, Bostwick ﬁrst discovered “generally” that
Classic violated home improvement contractor and lead poisoning prevention laws.
Accordingly, the statutory period applicable to Bostwick’s G. L. c. 142A and G. L. c. 93A
claims began to run on November 14, 2007, and expired on November 14, 2011.

Bostwick nonetheless contends that the statute of limitations applicable to his G. L. c.
| 142A and G. L. c. 93A claims was tolled until January 2014,’When he obtained documents that

showed Classic was not registered as a home improvement contractor when it deleaded the



Property. See Lambert v. Fleet Nat’l Bank, 449 Mass. 119, 126 (2007) (“Under the “discovery
rule,” [the] limitations period is subject to tolling until the plaintiff knew or should have known
of the alleged injury.”). Bostwick is incorrect.

“The statute of limitations does not stay in suspense until the full extent, gravity, or
permanence and consequences of the injury are known.” Beaconsfield Townhouse Condo. Trust
v. Zussman, 49 Mass. App. Ct. 757, 762 (2000) (citation omitted). Thus, it is of o consequence
that Bostwick did not acquire evidence of the exact nature of Classic’s violations until January
2014. The “general” knowledge that Classic violated home improvement contractor and lead
poisoning prevention laws that Bostwick acquired on November 14, 2007 was sufficient to put
Bostwick on notice of his alleged injuries, and commence the statutory period.

Bostwick also asserts clalms agamst the defendants for violations of the
Commonwealth’s lead poisoning prevention laws and the regulations promulgated thereunder.
The Lead Poisoning Prevention Act provides that “the owner of any premises shall be liable for
all damages to a child under six years of age at the time of poisoning . . . that are caused by his
failure to coﬁply with the provisions and requirements of [this statute] and regulations pursuant
to said provisions.” G.L.c. 111, § 199(a). Bostwick’s Amended Complaint explicitly states that
“[n]o children were ever living or visiting or harmed” at the Property, and accordingly, does not
set forth any basis-upon which Bostwick would be entitled to damages-or contribution from the
defendants for violations of the Lead Poisoning Prevention Act. See Ankiewicz v. Kz'nder‘, 408

Mass. 792, 796 (1990) (lead poisoning prevention statute does not prohibit owners from seeking

6 Bostwick additionally argues that the limitations period was tolled until January 2014 because that is when he first
discovered that Classic failed to appoint a designee pursuant to the requirements of G. L. c. 1424, § 9(c). General
Laws c. 1424, § 9(c) is a law regulating home improvement coniractors. As stated, Bostwick was on notice that
Classic did not comply with home improvement contractor laws in November 2007, it does not matter that it took
him until 2014 to determine exactly which ones.



contribution “against other parties potentially at fault, such as negligent building inspectors, lead-
based paint manufacturers, and paiﬁt removal contractors”).

For these reasons, the defendants’ Motion to Dismiss must be ALLOWED a.s to all of
the claims that Bostwick has set forth against the defendants under the Massachusetts General
Laws. .

E. Contract Claims

Bostwick sets fortﬁ claims against the defendants for breach of contract, breach of
warraqties, and unjust enrichment. In support of these claims, Bostwi;:k avers that Classic
breached the Contract by failing to-obtain necessary licenses and permits to perform construction
and deleading work at the Property. General Laws c. 260, § 2 sets forth a six-year statute of
limitations on f‘[a] ctioﬁs of contract . . . founded upon contracts or liabilities, express or implied .
...” As stated, Bostwick was on ﬁotice that Classic had failed to obtain required licenses and
permits for the Project as of Nevember-14, 2007. Consequently, Bostwick’s right to assert these. .
claims expired on Noveﬁber 14, 2013. The defendants’ Motion to Dismisé is therefore
ALLOWED as to Bostwick’s contracts claims.

F. Tort Claims

Bdstwick’s tort claims for fraud, misrepresentation, and negligence are barred by the six-
year statute of repose set forthrin G. L. c. 260, § 2B. Section 2B requires that an “fajetion of tort
for damages aﬁsing out of any deficiency or neglect in the design, planning [or] construction” of
an improvement to real estate, such as Bostwick’s claims for fraud, misrepresentation, and
negligence in this case, must be commenced within “six years after the earlier of the datesof. ..
[the] substantial completion of the improvement and the taking of possession for occupancy by

the owner.” Section 2B “forbids the court “from considering the fact that a plaintiff did not



discover or reasonably could not have discovered the harm before the six-year period of the
statute of repose expired._. .. [and] bars [the court] from considering circumstances that might
have tolled the running of a statute of limitations.” Sullivan v. Iantosca, 409 Mass. 796,798
(1991). “The fact that a defendant caused the deficiency by gross negligence,.wanton conduct,
or even knowing and intentional Wrongdomg makes no dlfference as § 2B is written.” Id. at 798-
799. Cf. Joslynv. Chang, 445 Mass. 344, 351-352 (2005) (recognizing that statutes of repose
may “impose great hardship on a plaintiff,” but that “it is for the legislature . . . and not for the
cou;rt, to apply the proper remedy”) (quotations omitted).

Here, Bostwick’s fraud, misrepresentation, and negligence claims are based on Classic’s
failure to disclose that it was not a registered contractor when it'contr_acted with Bostwick, and
the harm that resulted from Classic délééding the Property without a license or permits to do so.
The Amended Complaint states that Classic completed construction on the Property on June 13,
- 2002. As Bostwick retained possession of the Property, the statute of repose for tort claims
arising from the project began to run no later than June 13, 2002. Pursuant to G L.c. 260, § 2B,
Bostwick’s right to bring tort claims against Classic that relate to its work on the Property
expired on June 13, 2008. For these reasons, the defendants’ Motion to Dismiss is ALLOWED
as to Bostwick’s claims against Barnard and Bates for fraud, misrepresentation, and negligence.

" ORDER
For the foregoing reasons, the defendants’ Motion to Dismiss is ALLOWED as to all

claims in the Amended Complaint set forth against Bogtwick and Bates.

bt 1)
g

(Cwd A
Kenneth V. Desmond, Jr.
Justice of the Superior Court
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Dated: April 1, 2016
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Richard D Bostwick vs. 44 Chestnut Street et al Michael A. Sullivan, Clerk of Court
Middlesex County
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Richard D Bostwick Middlesex County Superior Court - Woburn
44 Chestnut Street 200 Trade Center :
P.O. Box 1959 Woburn, MA 01801
Wakefield, MA 01880

You are hereby notified that on 05/14/2018 the following entry was made on the above
referenced docket::
Endorsement on Motion to Stay or Postpone This Case (#85 0): DENIED
Dated 5/14/18

Judge: Henry, Hon. Bruce R
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This action came on before the Court, Hon. Bruce R Henry, presiding, and upon review of the motion to dismiss pursuant to
Mass. R.Civ.P. 12(b),

It is ORDERED AND ADJUDGED: - .
that the Plaintiff's claims as to defendant Gantt be and hereby are dismissed. It is further ORDERED and ADJUDGED that
pursuant to the Order of -
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of Public Health, and DPH employees Paul Hunter, Warren Laskey and Donna Levin (collectlvely, the Commonwealth
Defendants) and Philip Bates and Kyle Barnard
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DOCKETNUMBER Trial Court of Massachusetts

CLERK'S NOTICE 1581CV05636 | The Superior Court

CASE NAME:

Richard D Bostwick vs. 44 Chestnut Street et al - Michael A. Sullivan, Clerk of Court
Middlesex County

3

COURT NAME & ADDRESS

TO: | . .
Rlchard.D Bostwick ‘Middlesex County Superior Court - Woburn
44 Chestnut Street 200 Trade Center

P.O. Box 1939 Woburn, MA 01801
Wakefield, MA 01880

You are hereby notified that on 07/17/2018 the following entry was made on the above
referenced docket:
Endorsement on Motion to Vacate, Modify, Set Aside & Relief from Judgment Make Findings of Fact, Amend/
Supplement Complaint Under Rules 59, 60(b), 52, & 15 (#88.0): DENIED
in all respects. Dated 7/17/18

Judge: Henry, Hon. Bruce R

DATE ISSUED ASSOCIATE JUSTICE/ ASSISTANT CLERK SESSION PHONE#

07/17/2018 Hon. Bruce R Henry (781)939-2745

Date/Time Printed: 07-17-2018 10:38:56 SCVO16_X1108/2014



Notice of Appeal
Richard D Bostwick et al v. 44 Chestnut Street, Wakefield, Mass. et al
Civil Action No. 1581CV05636

COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS. SUPERIOR COURT
CIVIL ACTION NO.: 1581CV05636

RICHARD D. BOSTWICK and

)
RICHARD D. BOSTWICK as a CLASS OF ONE; ) Notice of
Plaintiff(s) ) Appeal
v | ) e
44 CHESTNUT STREET, WAKEFIELD, MASS. (In Rem); )
etal ) AVG 1 42018
Defendant(s) )
)

Wi

NOTICE OF APPEAL
1.0 - - Notice of Appeal - Introduction
1.1 Notice is hereby .given that Richard D. Bostwick and Richard D. Bostwick as a
Clasé of One, the above named Plaintiff(s), hereby Appeal "Richard D. Bostwick et al v.
44 Chestnut Street, Wakeﬁeld, Mass. et al..." --- Civil Action No. 1581CV05636, to the
~ ‘Appeals Court from Middlesex Superior Court.
12  All Matters, in Civil Action No.- 1581CV05636, falliﬁg within the numerbus
Judgments, Intermediate Post-Judgment Motions, numerous Orders, TRO, Preliminary
Injunction, Judgment of Dismissal 1-88, Motion to Stay or Postpone Case, Final
Judgment, etc. and Post-Final Judgment Motion are Appealed from in all respects.
13  As stated m the Civii Action No‘: 1581CV05636 Docket (Docket Date:
04/27/2017, File Ref Nbr.: 71), the following Order to the Middlesex Superior Court was
received from the Appeals Court: "04/27/2.017 Notice of doéket entry received from

" Appeals Court Please take note thdt, with respect to the Response to Order dated

10f7
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS SUPERIOR COURT
C.A. NO.: 1581CV05636

)

RICHARD D. BOSTWICK ) RECEIVED
Plaintiff, )

v. ) 4/8/2022

)
44 CHESTNUT STREET & others )
Defendants. )
B

MOTION TO RESET/ENLARGE TRACKING ORDER DATES FOR RULE 56 MOTIONS

Pursuant to Mass. R. Civ. P.-6(b), Santander Bank N:A:(“Santander”), respectfully
requests that the Court reset and/or enlarge the tracking order deadh'nés for the Parties to serve
and file summary judgment motions.

Plaintiff Richard D. Bostwick (“Bostwick”) brought this action against Santander and
others m the Sﬁperior Court on September 4, 2015. Santander moved to dismiss the Complaint,
‘ Which motion was allowed on April 21, 2016. Bostwick then proceeded to appeal various issues
before the Appeals Court and the Supreme Judicial Court. The Appeals Court reversed the
original grant of dismissal on November 23, 2021, remanding the action back to this Court. The
SJC issued a rescript on January 21, 2022.

As a result of Bostwick’s various appeals, the tracking order deadlines on the docket for
service and filing of a Motion for Summary Judgment have expired. Accordingly, Séntander

moves to reset/enlarge the tracking order dates to serve motions pursuant to Rule 56 through

AB



1 07 . 1 Bostwick

COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS. SUPERIOR COURT
CIVIL ACTION NO.: 1581CV05636

RICHARD D. BOSTWICK and
RICHARD D. BOSTWICK as a CLASS OF ONE;
Plaintiff(s)

v 4/8/2022

(1) 44 CHESTNUT STREET, WAKEFIELD, MASS. (In Rem)
et al;
Defendant(s)

vavvvvvvv

OPPOSITION TO
Santander Bank N.A. (“Santander”) “Motion To Reset/ Enlarge Tracking Order -
Dates For Rule 56 Motions”
v WHERE
1. Pursuant to (a) Mass.R.Civ.P. Rule 6(b), (b) Reasonable Accommodation
Discrimination (42 U.S.C. § 12132) and Retaliation and Coercion (42 U.S.C. §§
12202, 12203) Against Bostwick Under The Americans With Disabilities Act (Title
42 ¢. 126 U.S.C. §§ 12101) and (c) Appeals Court Order (19-P-589 See Exhibit 8) to
Vacate the 27 September 2016 Judgment (Docket: (Exhibit 4) 09/27/2016, #51) and
Consequential Allowance of Bostwick’s Motion to “Vacate...27 September 2016
Judgment...Rule 59...Make Additional Findings of Fact... Rule 52...Amend/
Supplement Complaint...Add/ Substitute “Saturn Realty Group, LLC”...under
Mass.R.Civ.P. Rule 15...(See Exhibit 22; Docket: (Exhibit 4) * 10/11/2016
Bostwick’s Motion Rule 9E; * 11/03/2016 #54 Bostwick’s Motion; * 04/05/2017 #70,
04/27/2017 #71, 05/02/2017 Appeals Court No Piecemeal Separate Judgments (d)
Bostwick’s Motion to Vacate...17 May 2018 Judgment for ALL Defendants
(Docket: (Exhibit 4) 05/17/2018 # 86 Judgment) ...under Rule 59...Rule
60(b)...Make Additional Findings of Fact... Rule 52...Amend/ Supplement
Complaint...Mass.R.Civ.P. Rule 15...(Docket: (Exhibit 4) * 05/29/2018 #87
Bostwick’s Motion Rule 9E, * 06/29/2018 #88, Bostwick’s Motion.)
CONSEQUENTLY

2. Bostwick Opposes Santander’s Motion and Requests Relief to Reset/ Enlarge
the Tracking Order with the following STEPS and DAYS from a start date of 04
April 2022; namely, (a) Step #1: (90 Days): Serve all Parties; (b) Step #2: (150
Days): Rule 12, 15,19 and 20 Motions served and heard; (c) Step #3: (300 Days): All
Discovery Requests Served and Depositions Completed, All Requests for
Admissions Completed, Case assigned for Pretrial Conference; (d) Step #4: (330
Days): Rule 56 Motions Served and Heard (e) Step #5: (360 Days): Pre-Trial
Conference, Trial Date, Trial.

Page 1 OF 5

RECEIVED

AB
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS SUPERIOR COURT
: C.A. NO.: 1681CV05636

)
RICHARD D. BOSTWICK ) ;RE@@T
Plaintiff, )
v ) 4/8/2022 Y
| ) ‘7//1’L/l?/ e G /
44 CHESTNUT STREET & others )
Defendants. )
)

MOTION TO RESET/ENLARGE TRACKING ORDER DATES FOR RULE 56 MOTIORINS , 3

Pursuant to Mass-R. Civ. P. 6(b), ;Saﬁtmder Bank N.A: (“Santander”), respectfully -
requests that the Court reset and/or enlarge the tracking order deadlines for the Parties to serve
and file summary judgment motions.

Plaintiff Richard D. Bostwick (“Bostwick”) brought this action against Santander and
others in the Superior Court on September 4, 2015. Santander moved to dismiss the Complaint,
- which motion was allowed on April 21, 2016. Bostwick then proceeded to appeal various issues
before the Appeals Court and the Supreme Judicial éourt. The Appeals Court reversed the
original grant of dismissal on Nox/"ember 23,2021, remanding thg acton b.ack to this Court. The

SJC issued a rescript on January .21, 2022,

As a result of Bostwick’s various appéals, the tracking order deadlines on the docl;et for

service and filing of a Motion for Summary Judgmenthave expired. Accordingly,. Santander

moves to reset/enlarge the tracking order dates to serve motions pursuant to Rule 56 through

AB
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BostwicK v. Sovereign Bank, Nof Re’ported:in N.E.2d (2012)

2012 WL 5568595 _
Only the Westlaw citation is currently available.
Superior Court of Massachusetis;
Middlesex County.

Richard D. BOSTWICK

V.
SOVEREIGN BANK et al.
No. MICV200901755F. | Oct 31, 2012.

MEMORANDUM OF DECISION AND ORDER
DENNIS J. CURRAN, Associate Justice.

#1 This matter is before me on the defendants' motion for

second, the defendants cannot plansibly be held liable, as
a matter of law, to remediate his property. Mr. Bostwick
owns the property—not the defendants. Moreover, the lead
paint laws and statutes to which Mr. Bostwick refers apply to
secured lenders who have taken actnal physical possession,
GL.c. 111, section 197D. This has not occurred here.

Finally, Mr. Bostwick demands that his lenders—to whom
be has not made a single monthly payment in four years and
to whom he owes over $350,000—were obligated fo relieve
him of his financial burden and ensure him with a way out
of his morass. But Mr. Bostwick has never applied for either
an additional loan or a loan modification. His lenders were
under no legal obligation to negotiate a loan modification,
Okaye v. Bank of New York Mellon, 2011 WL 3269686 at I -
(D.Mass. July 28,2011), nor need they reduce Mr. Bostwick's
mortgage payments simply because he demands that they do
so. Id. As to any remaining issnes, the Court relies upon

summary judgment. ‘After reviewing the plaintiff's extensive
submissions and the defendants' joint memorandum of law,

the motion must be ALLOWED becanse:

1.) there has been no foreclosure;

_2.) the defendants owed no duty to. remediate the lead
contamination at Mr. Bostwick's property; and

V 3.) the defendants had no obligation to work out Mr.
Bostwick's personal financial problems. '

Mr. Bostwick's pro se 18—ount, 250-page complaint (with
‘attachments) revolves around three issues.

~ As to the first issue, Mr. Bostwick concedes that there has

been no foreclosure, only a mortgage assignment. As to the

and incorporates by reference the points well made in the
defendants' opposition memorandum at pages 11 through 23.

ORDER

For these reasoms, the defendant'’s motion for summary-
judgment must be ALLOWED as to all counts. Mr
Bostwick's complaint is hereby DISMISSED and judgment
shall enter forthwith fo that effect.

All Citations

Not Reported in N.E.2d, 2012 WL 5568595

End of Document

© 2015 Thomson Reuters, No claim to original U.S. Government Works.

— - -

VeesilwNext © 2015 Thomson Reuters. No claim 1o original U-S. Governmenf Works, _____
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Bost\mck V. Sovere»gn Barlk 85 MassApp Ct 1101 (2014)

3NE3d615

85 Mass.App.Ct. 1101
Unpublished Disposition
NOTICE: THIS IS AN UNPUBLISHED OPINION.
Appeals Court of Massachusetts.

Richard D. BOSTWICK

V.
SOVEREIGN BANK & others.!
No. 13—-P-206.

I
February 24, 2014.

By the Court (GRASSO, TRAINOR & AGNES, J1.).

| Supcnor

MEMORANDUM AND ORDER PURSUANT TO
RULE 1:28

*1 Richard Bostwick appeals from a judgment of the
Court, entered on summary judgment,
‘dismissing his claims against the defendants for (I)
wrongful foreclosure, (2) unlawful faiture to remediate
lead paint contamination on his property, and (3)
improper failure to offer a loan modification.? For
substantially the reasons articulated by the motion judge,
as amplified in the defendants’ briefs, we affirm.

Preliminarily, we observe that the judgment might be
affirmed for the reason, if no other, that Bostwick’s brief

and replacement: reply brief -fail to rise to-the level of -~ -

adequate appellate argument. See Mass.R.A.P. 16(a)(4),
as amended, 367 Mass. 921 (1975). Even beyond that
deficiency, the uncontested material facts establish that
Bostwick’s claims fail as a matter of law. In dismissing
Bostwick’s claims, the judge reasoned:

“As to the first issue, Mr, Bostwick concedes that there

has been no foreclosure, only a mortgage assignment,
As to the second, the defendants cannot plausibly be
held lLiable, as a matter of law, fo remediate his
property. Mr. Bostwick owns the property—not the
defendants. Moreover, the lead paint laws and statutes
to which Mr. Bostwick refers apply to secured lenders
who have taken actual physical possession, G.L. ¢. 111,
section 197D. This has not occurred here.

“Finally, Mr. Bostwick demands that his lenders—to
whom he has not made a single monthly payment in
four years and to whom he owes over §350,000—were

lJ~xt Lf "()10 Thf\mL()ll f\LlHHH l |u Clulnl Iu oruunnl [ L. L OVen e Wmlfc

obligated to relieve him of his financial burden and
ensure him with a way out of his morass. But Mr.
Bostwick has never applied for either an additional loan
or a loan modification. His lenders were under no legal
obligation to negotiate a loan modification ... nor need
they reduce Mr, Bostwick’s mortgage payments simply
because he demands that they do s0.”

We agree with that assessment. Bostwick’s first claim
fails because there has been no foreclosure, only
Sovereign Bank’s filing of a Land Court action pursuant
to the Servicemembers Civil Relief Act. See Beaton v,
Land Ct., 367 Mass 385, 390 (1975). His second claim
fails because the mortgage clearly indicates that
remediation of lead paint is Bostwick’s responsibility.
Moreover, the defendants are without authority or

Negron v. Gordon, 373 Mass. 199, 205 (1977). Finally,
absent an agreement providing that the defendants would
modify his loan, the defendants were not legally obligated
to offer Bostwick a loan modification after defanlt,
especially where Bostwick failed to so much as apply for
a loan modification.

As was the case before the motion judge, Bostwick fails
to identify on appeal any disputed material facts,
referencing instead scores of exhibits and documents
spanning hundreds of pages that, he asserts, demonstrate
issues to be tried. The motion judge was not required to
ferret through hundreds of pages in an effort to discern the
issues that Bostwick disputes, see Dziamba v. Warner &
Stackpole LLP, 56 Mass.App.Ct. 397, 399 (2002), and we

... do not discern any material. facts that would . preclude

granting summary judgment. We reject Bostwick’s claim
that the judge should have continned the summary
judgment hearing under Mass.R.Civ.P. 56(f), 365 Mass.
824 (1974). The judge continued the hearing at least once,
and Bostwick has failed to identify any material fact that
he might hope to uncover with additional time. See
Commonwealth v. Fall River MotarSales Inc., 409 Mass.
302,308 (1991).

*2 The judge’s implicit denial of Baostwick’s motion for
approval of memorandum of lis pendens was not error for
the reason, if no other, that the underlying action did not
involve a claim of title to Bostwick’s property.

Bostwick’s other assorted arguments have not been
overlooked. We simply find nothing in them that requires
discussion. Commonwealth v. Domanski, 332 Mass. 66,
78 (1954). -

" ‘obligation o remediate until they Have foreclosed and™ T
+ taken possession, neither of which has occwred here, See

e e e et e i T — e . £ e T




Bostwick v. Sovereign Bank, 85 Mass.App.Ct. 1101 (2014)

 3N.E.3d615

Judgment affirmed. ' 85 Mass.App.Ct. 1101, 3 N.E.3d 615 (Table), 2014 WL

T 683741 '

All Citations

Footnotes

1 Santander Holdings USA, Inc.; and Federal National Mortgage Association, also known as Fannie Mae.

2 We agree with the judge and the defendants that Bostwick's prolix complaint alleges only three discernible causes of
action, none of which has merit. Resolution of these issues necessarily resolves all of Bostwick's subsidiary
contentions.

End of Document 2016 Thomson Reuters. No ciaim to original U.S. Govemment Works.
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" Bostwick v. Sovereign Bank, 468 Mass. 1103 (2014)

8 NE:3d 279 (Table)

468 Mass. 1103
(This disposition is referenced in the North Eastern
" Reporter.)
Supreme Judicial Court of Massachusetts.

Richard D. Bostwick
V. ‘
Sovereign Bank

May 05, 2014

Appeal From: 85 Mass,App.Ct. 1101, 3 N.E.3d 615.

Cpinion

DENIED.

All Citations .
468 Mass. 1103, 8 N.E.3d 279 (Table)

End of Documnent
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Bostwick v. Sovereign Bank, 135 S.Ct. 715 (Mem) (2014)
190 LEd2d447,83USLW3z27 ~ - T T T T T mm e T T T
135 S.CL. '}15 .
Supreme Court of the United States Op wmion
Richard D BOSTWICK, petitioner Petition for writ of certiorari to the Appeals Court of
) v, ’ Massachusetts denied.
SOVEREIGN BANK, et al.
No. 14[6360' All Citations
Dec. 1, 2014. 135 S.Ct. 715 (Mem), 190 L.Ed.2d 447, 83 USLW 3327
Case below, 8 N.E3d 279,
End of Document © 2016 Thomson Reuters. No claim o original U.S. Government Works,
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Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

April 19, 2022 (209) 479-3011

Mr. Richard D. Bostwick
44 Chestnut Street

P.O. Box 1959

Wakefield, MA 01880-5959

Re: Richard D. Bostwick
v. 44 Chestnut Street, Wakefield, Massachusetts, et al.
Application No. 21A611

Dear Mr. Bostwick:
The application for an extension of ﬁme within which to file a petition
for a writ of certiorari in the above-entitled case has been presented to
-J _usjzm_g _1_?31"_9319_1;,)1hg on April 19, 2022, extended the time to-and-including
June 20, 2022.

This letter has been sent to those designated on the attached
notification list. '

Sincerely,

Scott S. Hdrris, Clerk



Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

NOTIFICATION LIST (202) 479-3011

Mr. Richard D. Bostwick
44 Chestnut Street

P.O. Box 1959

Wakefield, MA 01880-5959

Clerk :

Supreme Judicial Court of Massachusetts
1 Pemberton Square

Boston, MA 02108



SUPREME JUDICIAL COURT

for the Commonweaith

Case Docket

RICHARD D. BOSTWICK vs. 44 CHESTNUT STREET, WAKEFIELD, MASS,,

& others
THIS CASE CONTAINS IMPOUNDED MATERIAL OR PID
SIC-13061
CASE HEADER

-Case Status Decided, Rescript issued Status Date 02/03/2022
Nature Real property dispute Entry Date 02/02/2021
Appellant Plaintiff Case Type Civil

Brief Status Awaiting red brief Brief Due 04/19/2021
Quorum Gaziano, Lowy, Cypher, Wendlandt, Georges, ir,, J). .

Argued Date 11/01/2021 Decision Date 11/23/2021
AC/S) Number 2039-P-0589 Citation 488 Mass. 1016
DAR/FAR Number Lower Ct Number 1581CV05636
Lower Court Middlesex Superior Court Lower Ct Judge Kenneth V. Desmond, ir., J.

Route to SIC

‘Direct Entry: Certified/Reported from App. Ct. {c. 211A, s. 10B/12)

[ INVOLVED PARTY

Richard D. Bostwick
Pro Se Plaintiff/Appellant
Blue brief filed

44 Chestnut Street
Defendant

Kyle Barnard
Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Philip Bates
Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Federal National Mortgage Association
Defendant/Appellee

Awaiting red brief

Due 04/19/2021

Richard Gantt
Defendant/Appeliee
Awaiting red-brief
Due 04/19/2021

Paul N. Hunter
Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Paul N. Hunter
Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Warren M. Laskey
Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Leonard J. Sims Custom Carpentry
Defendant/Appellee

Awaiting red brief

Due 04/19/2021

General Contractors Leonard . Sims Co.
Defendant/Appellee

Awaiting red brief

Due 04/19/2021

Donna Levin
Defendant/Appellee

ATTORNEY APPEARANCE

leffrey J, Cyimrot, Esquire

Jefirey ). Cyvrarot. Esquire

leffrey Adams. Esquire
Matthew A, Kane, Esquire

Payal Salsburg, Esquire

Alex F, Mattera, Esquire

5. - Withdrawn

Abiozil Fee. AAG,

Timothy Dismas Hartnett, AA.G. - Withdrawn

Timaothy Dismas Harttnett. A.A.G. - Withdrawn
Abigzil Fee, AAG,

Marl B3, Lavoie, Esquire

Mark B, Lavoie, Esquire

Timothy Dismas Hartnett, AAG,
Abigail Fee, AAG,
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Awaiting red brief
Due 04/19/2021

Massachusetts Appeals Court
Defendant/Appellee
Red brief filed

Middlesex Superior Court
Defendant/Appeliee
Awaiting red brief

Due 04/19/2021

Orlans Moran PLLC
Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Santander Bank
Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Leonard J. Sims
Defendant/Appeliee
Awaiting red brief
-Due 04/19/2021

Executive Office of Health and Human Services Dept.

Defendant/Appellee
Awaiting red brief
Due 04/19/2021

Unknown Future Property Owners
Defendant

Unknown Future Title Insurance Companies
Defendant

Companies Insuring the Classic Group, Inc
Defendant

Officers and Directors of the Classic Group, Inc
Defendant

The Classic Group, Inc
1 Defendant

Timothy Dismas Hartnett, AAG,

Timothy Dismas Hartnett. A AG, - Withdrawn
Abigzil Fee, AAG,

Effie L. Gikes, Esquire

lefirey Adams, Esguire
Matthew A. Kane, Esguire
Payal Selsbura, Esguire

tark B. Lavaie, Esquire
Jzson W, Canne, Esquire - Withdrawn

Timothy Dismas Hartnett, A AG. - Withdrawn
Abigzil Fee, AAG '

Appellant Bostwick Brief B
Apnpellee Massachusetts Anneals Court Baef B

DOCUMENTS

Apnellant Sostwick Reply Brief B

Entry Date Paper Entry Text
02/02/2021 #1  Entered.

DOCKET ENTRIES

Reported Question pursuant to the Appeals Court Memorandum and Order Pursuant to Rule 23.0: So much of the
appeal from the judgment dated May 17, 2018, as concerns the Appeals Court is reported to the Supreme Judicial

ORDER: The appellant's brief is due on or before March 16, 2021 and the appellee's brief is due on or before April 15,

SERVICE of appellant's brief for Richard D. Bostwick by Richard D. Bostwick, Pro Se Plaintiff/Appellant, Pro Se. {Note:

Abpellee brief filed for Massachusetts Appeals Court by Abigail Fee, AAG..

The clerk's office has received the brief filed by appellee, Massachusetts Appeals Court, through e-fileMA. The brief
has been accepted for filing and entered on the docket. The appellee shall file with the clerk 4 copies of the brief
within 5 days. The clerk's office may require additional copies if necessary.

Additional 4 copies of the appellee's brief filed for the Massachusetts Appeals Court by AAG Abigail Fee.

MOTION to extend to 05/17/2021 filing of reply brief, to exceed the page limit (up to 45 pages) and to file 4 copies of
reply brief, filed by Richard D. Bostwick, Pro Se Plaintiff/Appellant, Pro Se. {ALLOWED)

SERVICE of appellant's reply brief for Richard D. Bostwick by Richard D. Bostwick, Pro Se Plaintiff/Appellant, Pro Se.

NOTICE: This matter shall be submitted for the court's considération on the papers filed by the parties on November

02/04/2021
Court pursuantto G. L. c. 211A,s 12,
02/04/2021 #2
2021. By the Court
02/16/2021 #3 LETTER from Attorney Matthew Lysiak.
03/19/2021 #4
} 7 copies received.)
04/19/2021 #5
04/20/2021
04/23/2021 #6.
04/29/2021 #7
05/20/2021 #8
09/22/2021 #9
1, 2021. By the Court.
11/01/2021

Submitted on bri(_ef(s). (Gaziano, J., Lowy, J., Cypher, J., Wendlandt, J., Georges, Jr., J.).

2/4



11/23/2021 #10
12/06/2021 #11

12/06/2021 #12

12/14/2021 #13

01/04/2022 #14
01/13/2022 #15
01/21/2022 #16

02/03/2022
02/11/2022 #17
02/16/2022 #18

RESCRIPT (Rescript Opinion): We affirm the order of the Superior Court judge dismissing all claims against the
Appeals Court. (By the Court) :

MOTION to Vacate the Appeals Court Rescript to Superior Court; and request for video filed for Richard D. Bostwick
by Richard D. Bostwick, Pro Se Plaintiff/Appellant.

MOTION FOR RECONSIDERATION filed for Richard D, Bostwick by Richard D. Bostwick, Pro Se Plaintiff/Appellant.
{1/21/2022). The motion is denied. However, the decision in this matter has been modified and a copy is attached.
Please see the Revisions List of the Office of the Reporter of Decisions: https:/www.mass.gov/service-
details/opinion-revisions.

ORDER: The plaintiff, Richard D. Bostwick, has filed a motion for reconsideration of this court's opinion dated
November 23, 2021, in which we affirmed a judgment of the Superior Court dismissing Bostwick's civil claims
against the Appeals Court. He has also filed a motion asking us to vacate the Appeals Court's issuance of its rescript
to the trial court in a related appeal, A.C. No. 2019-P-0589.[1] In addition he requests "reasonable accommodation”
under the Federal Americans with Disabilities Act (ADA) on account of certain medical conditions.[2) We hereby
order as follows.

1. Bostwick's motion to vacate the Appeals Court's issuance of its rescript is denied as moot. As noted above, the
Appeals Court has already recalled its rescript and stayed any re-issuance of the rescript until this court issues our
rescript to the trial court in this case, which has yet to happen.

2. With respect to the motion for recansideration of our opinion, in addition to his arguments on the merits, Bostwick
requests "accommodation” in the form of being permitted to incorporate by reference "as evidence and argument”
everything previously filed in the Appeals Courtin A.C. No. 2019-P-0583 and in this court in FAR-28091 and SJC-
13061. In support of this request he points to certain medical conditions from which he suffers and also alleges that
when the Appeals Court issued its rescriptin No. 2019-P-0589, he suffered "emotional distress" that "caused [him]
problems in his effort to write” his motion for reconsideration in this court. As an alternative measure, Bostwick
suggests that "[i]f this Court needs additional information,” he should be permitted to re-write his motion for
reconsideration with a three-week deadline and a page limit of thirty-five pages.

Without deciding whether the requested accommodation is required under the ADA, we will grant Bostwick
additional time to supplement his motion for reconsideration; he shall file his supplement within three weeks of the
date of this order. The supplement need not repeat argumenits already made in the initial motion. Bostwick should
focus on the "points of law or fact which it is contended the court has overlooked or misapprehended” in our opinion,
as required by Mass. R. A. P. 27. This supplemental filing shall not-exceed twenty pages in monospaced font or 4,000
words in proportional font as defined in Mass. R, A. P. 20 (a) (4), which is twice the length ordinarily allowed for
reconsideration motions under rule 27. No extensions or enlargements should be anticipated.

It is SO ORDERED.

(1] This case has an unusual procedural posture. Bostwick brought claims in the Superior Court against multiple
defendants, including the Appeals Court. The Superior Court ultimately dismissed all claims, and Bostwick appealed.
Because Bostwick objected to the Appeals Court deciding the claims against itself, the Appeals Court reported to this
court the part of the appeal concerning those claims, pursuantto G. L. c. 211A,§ 12. The Appeals Court then decided
the remainder of the appeal, i.e., the claims against the other defendants, on January 22, 2021, see Bostwick v. 44
Chestnut Street, Wakefield. Mass., 99 Mass. App. Ct. 1107 {2021}, and we denied Bostwick's application for further
appellate review. Despite the fact that the Appeals Court had thus finally resolved all of the claims before it, it
nevertheless ordered that the issuance of its rescript to the trial court as to those claims be stayed pending the
decision from this court in the piece of the case that is before us.

On receiving this court's opinion on November 23, 2021, the Appeals Court issued its rescript to the trial court. The
rescript correctly addressed only those claims that had been decided by the Appeals Court. Bostwick filed a motion
asking the Appeals Court to recall its rescript, apparently concerned that it would somehaow impact his ability to seek
reconsideration by us of our opinion in this case. The Appeals Court has since recalled its rescript and stayed its re-
issuance pending our issuance of our rescript in this case.

[2] Bostwick's motion to vacate the Appeals Court's rescript also demands that we provide him with a copy of the
security video(s) from the Clerks' offices at the John Adams Courthouse capturing images of Bostwick at the time that
he filed in person the two motions at issue here. This demand will be addressed in a separate order of the court to
follow.

Supplerﬁent to Motion for Reconsideration filed by Richard Bostwick.
Emergency Notice filed by Richard Bostwick.

ORDER: Regarding the plaintiff's request for security videos ( No. 11}, the requested footage has been preserved and
will be maintained by the court. The plaintiff's request to have the footage docketed in this case is DENIED, as the
plaintiff has failed to establish the relevance of or need for the footage on any of the issues raised by the appeal. The
request for the footage was made in connection with a request for more time to file the motion for reconsideration,
apparently in the belief that the video footage would substantiate the need for more time. The request for more time
{and the full amount of additional time sought by the plaintiff) has already been granted. This order is without
prejudice to the plaintiff submitting a future request for the footage and demonstrating a need for it. Any such request
will be considered in due course in the context in which it is presented. (By the Court).

RESCRIPT ISSUED to trial court.
Notice of Rescript (re. Appeals Court no. 2019-P-0589) received from Appeals Court.

Motion for reconsideration, for leave to file a further motion for reconsideration concerning modified decision, and to
recall rescript filed for Richard D. Bostwick by Richard D. Bostwick, Pro Se Plaintiff/Appellant. {{3/24/22) The motion
for reconsideration, and all additional requests for refief contained in it, are denied.)

3/4
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https://www.mass.gov/service-details/opinion-revisions

'{ 04/25/2022 #19 Notice: Time extension to file a petition for a writ of certiorari was filed in U.S. Supreme Court. . !
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Paul N. Hunter

1212172007
Page 70 ’ ) Page 72 1 1
-1 Q. That sequence of events could occur with or 1 Q. Ifthe property is sold,is a letter of i
2 without an investigation by CLPPP? 2 unauthorized deleading scld withi-the property?
3 A Yes. 3. A. Please repeat the question. ko
4 Q. Given a letter of unauthorized deleading which 4 Q. The letter of unauthorized-deléading is howin [
5 was awarded justly, is the homeowner now 5 the database of lead inspections for icmés in
6 strictly liable? 6 Massachusetts, The current owner sélls the .
7 MR. BROWN: Objection. 7 property and a new owner buys the property
8 A. Strictly liable for what? 8 In the process 6f buyig th ; ; ‘
9 Q. Alead poisoned child on the property 9 is this letter of unauthori: ] :
10 A. Yes. - 10 with the propetty even though?there s anew g
11 Q. Letme repeat it to see if I understand. 11 owner? T ;
12 If the unauthorized deleading is ' 12 A. Yes. R ¢
13 determined to be true and correct, then the 13 Q. Previously, we agreed that the orrgmal owner [
14 ‘homeowner is subject to strict liability for a 14 who did the violation, previously e agieed that .
15 lead poisoned child on the residence? : 15 the orrgmal owner who was pa.rt of the : !
16 A. Yes. 16 d'ter /]
17 Q. How is this letter of unauthorized deleading 17 oz :
18 recorded?. - | 18 liablefora lea, ‘poisent £
19 A. Idon't understand the question. 19 MR iROVVN? 9) H
20 Q. Istheletter of unauthorized deleading recorded 20 N
21 in the database superv1sed by CLPPP in your Web | 21 s
22 site? 22 -
23 A. Yes. " 23 nt £
- 24 Q. Consequently, there is a public document, the 24 unaithicfized defeadingis sibject o gtrict N
Page 71 Page 73 ._
1 letter of unauthorized deleading is a public 1 liability, correct‘? e ,
2 document associated with the property? 2 A Yes. - - S ot :
3 A. Yes. 3 Q If that owner sells the property aﬁer recelvmg
4 Q. Is this letter of unauthorized deleading always 4 ]
5  partof and with the property? 5 : -
6 MR. BROWN: Objection. 6 property, Bivéii the 'letter o 'nauthonzed g
7 A. Yes. 7 - deleading? R :
8 Q. Let me ask the question again. 8 MR. BROWN Objectron R TR
9 After the letter of unauthorized 9 A.-Yes; uite R
10 deleading is-put into the database of lead 10 B
11 inspections for homes in Massachusetts, that 11 [ 'f
12 letter will remain‘there and cannot be removed. 12 £ .
13 A. Is that a question? 13 - iL x
14 Q. Correct? 14 N
15 MR. BROWN: Objection. 15 .
16 Q. Yes. Isitcorrect? 16 e
17 A. Yes. o 17
18 Q. Isthere anything that the homeowneér can do to [ 18 - iy
19  remove from the database this letter of 19 E
20  unauthorized deleading? 120 ' x:
21 A.Ne. . 21 third owner is still & ject 1o s ct
22 Q. Is a letter of unauthorized deleading with the 22 liability, correct? '
23 .property or with the-current owner? 23 A. Yes. i}
24 A. With the property. 24 Q And the same i3 true for the fourth; fifthi ‘aid
\g"’ , ' 19'(Pages 70°1073)

K. L. GOOD'& ASSOCIATES
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12/21/2007
Page 110 Page 112 E
i
1 EXHIB : . 1 PAUL N. HUNTER . i
ITS . . PAGE 2 SIGNATURE PAGE/ERRATA SHEET INFORMATION i
2 No. 10, Portion of 454 Division of 100 3 For deposition taken on: December 21, 2007 2
? 4 Bostwick vs, Si
. ;
3 Occupational Safety M OSICK S, Stms
4  No. 11, Portion of Answers to 101 § . SIGNATURE INFORMATION FOR COUNSEL 7
. 7  The original signature page/errata sheet has been sent to the E
5 Interrogatorles 8  deponent. When complete, please send original to Richard 5
. " 9 Bostwick, Att. A copy of any ervata should be sent to each Z
6 - No. 12’ PQrtlon of Transcnpt 103 10 party of record present at the deposition. 5
’7 sk kkok 11 : . X
12 WITNESS INSTRUCTIONS
8 13 After reading the Im'nscnpt of your deposition, please note any 4
9 14 change or correction and the reason on the errata/signature i
15 page. DO NOT make any notations on the transcript itself. If i
10 - 16  necessary, continue the format on a separate page. i
4 8 o 3]
. 17 q
11 12 PLEASE SIGN AND DATE the errata/signature page (before a nof !
tary £
12 19  if requested) and return it to Mr. Bostwick, Z
20 <
5
13 21 i
14 2
15 2 i
B 27 :
5]
17 2 B
29 £
18 30 B
19 a i
20 33 ,
34 i
21 35 . g
22 % - ;
23 38 i
24 ! H
&
I
L
Page 111 N
. b .
1 - WITNESS: PAUL N, HUNTER i
2 CASE: Bostwick vs, Sims . - i
k] SIGNATURE PAGE/ERRATA SHEET 5
4 PAGE LINE CHANGE OR CORRECTION AND REASON
5
6 5
7 i
E
8 ]
9 VI
10 5
11 g
12 s
13 “ 3
14 ‘1
1s. i
16 I3
17 :
13
19
20
2]
22 Ihaveread the transcript of my deposition taken December 21,
23 2007, except for any corrections or changes noted above I hereby :
24 subscribe to the transaript as an accurate record of the 8
25  statements made by me. 1
26  Signed under the pains and penalties of pegjury.
27 :
28 DATE, i
29 Depanent, PAUL N, HUNTER ’
30 . . i
31  On this day of , 200__, before me, the :
32 undersigned nota.ry public, personally appeamd PAUL N. HUNTB{, ‘I
33 whop factory evidence of identification, to wit, :.
34 _, and signed this document in my £
35 presence, i
36
37 i
38 Notary Public in and for, i
39 My expires .L
40 I
it
2
i = AR R

29 (Pages 110 to 112)

K. L. GOOD & ASSOCIATES
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WITNESS: PAUL N. HUNTER
CASE: Bostw1ck VS, S1ms
SIGNATURE PAGE/ERRATA SHEET
PAGE LINE CHANGE OR CORRECTION AND REASON

PP e . Y i

Al  heo AX\

ComEneac (MJM&MWQ\

AL ietnal o7 \p e o onting

Land v, D e Soc Ch) de’v >
Nelsen  smor Madlen

Ej:‘ibclz:)tél L :

Kellecy

|
I
I
|
|-
I
I
I
I
I
I
I
|
I
|
I

_Ic . - .
I have read the transcr1pt of my deposition taken December 21,
2007, except for any corrections or changes noted above I hereby

-subscribe to'the transcript as an accurate record of the

statements made by me.

|--Signed under the pa1ns and penalties of perjury.
DATE / /éf/ﬁf

Deponent PAUL N. HUNTER

On this 5+ day of 133§n\n%rk£ . 200&, before me, the
" undersigned notary pub11c personaIIy appeared PAUL N. HUNTER,

who- presented sat1sfactory evidence of identification,. to wit,
., and signed this document in my

‘presence:

f>>7;;>(/iAWt_EEiX““fZB;\~> -

Notary Public in and for
My commission expires

I STANTON—
Notary Publte
(¥ rGammanweatih of Massachusetts
it/ My Commission Expires
Hune 5, 2008




The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
Childhood Lead Poisoning Prevention Program
Northeast Regional Health Office
DEVAL L. PATRICK Tewksbury Hospital, Tewksbury, MA 01876

GOVERNOR | - TEL (978) 851-7261
_TIMOTHY P. MURRAY FAX (978) 640-1027 / (978) 851-3346
TTY (978) 851-0829

JUDYANN BIGBY, MD
SECRETARY

JOHN AUERBACH
COMMISSIONER

September 2, 2008

M. Richard D. Bostwick
44 Chestnut St., PO Box 1959
Waketield, MA 01880

Dear Mr. Bostwick,

Tam in 1ecelpt of a letter from private inspector Anthony Jakaitis, who reported to me that he
performed a reinspection on your property located at 44 Chestnut St., #1, Wakefield MA 01880 on
August 19, 2008. He reported that he observed several components which were identified as lead
hazards on hiis initial inspection report of 2/12/1997, now were deleaded / replaced. He stated in his
letter that there is no documentation provided to him that verifies the authorization of the workers
for the work that was done. He also stated that there are lead hazards remaining. No letter of
Unauthorized Deleading may be issued until all remaining lead hazards have been addressed by
authorized workers.

Accordingly, T have opened an Unauthorized Deleading Complaint at the address noted above.

Please contact me should you have any questions regarding this matter.

Sincerely,

Y a0y

Warren M. Laskey
Code Enforcement Inspector, Lic. # A/Q;a"7‘57

.~




Anthony Jakaitis -
Master Lead Paint Inspector
- POBOX 400
South Weymouth, MA 02190
781-331-1565

August 21, 2008

"~ Mr. Warren Laskey

MDPH/NERHO

Lead Program :
Tewksbury Ho sp1tal
Tewksbury, MA 01876

Dear Mr. Warren Laskey:

Enclosed, please find a partial reinspection report for the interior of 44 Chestnut St., #1 -
in Wakefield, MA. 0n 2/12/1 997 I conducted an initial lead inspection and lead hazards-
" were found. :

On 8/19/08, 1 conducted a remspectlon whxch faﬂcd Iead hazards remain throughout the
property. Ihave doctmented that (9) window units and side stops had been replaced and

a mantle was dipped/stripped by unauthorized workers. The contractors that the owner
hired are not qualified to do lead paint removal, replacement or stripping of lead hazard
surfaces. No documentation to support contractors authorization to participate in lead
paint deleading activites were available at time of reinspection. Please refer to reinspection
report for detailed information. '

I refer this .mattex; for %y,our attention. Please review the information I have provided and
inform me if there’s qnything else I can do to assist you in this matter.

Thank you for your time and if you have any questions, please call me at (617) 529-1578.

Sincerely.

TS

Master Lead Paint Inspector

cc: Dick Bostwick :
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'EBMLSESEI.EE%C@ER&F@E -
ST GTARAES STREET - FEADING MASS 81851
prm(?aﬂgeam Fax7E1] 9525270
INVOICE

Aug . 252001

Dick Bostwick
44 Chesnut Strest
Wakeficld MA 01880
’ h# 7: 1—27'9-3189 wi 575-950-3974 ot 342

o Description: supply & install 9 azsﬁmzmsde E—i‘arwy! Wdea_;wtywmrInws in 1st foor ﬁ-am:apt.
sipply ell new wood side stops cemave all relaied frash .

'Tcézlsmck&ubarﬁrabov:nmns 54093 00
. dmdcd:posrt SZ,SOO.

bal. due fqr.abgvc windows § 1,5_93.00

Dcsa:lptmu supplylabor only, scrap:&msh p{dxm:wmdawaa 1st floos rear apt. refmsmﬂ stomm fmme&

Supplylabm‘ only: mmdnms&hardmﬁ“om Istﬁoor&mtagfsodm cuuldbﬂuther:cpamted ordip-

strippad.

- Suply Yabor caly, rcmavc&:runstzllﬁrcpla::mmtd.

. Snppb*hbm&mm*txmhmlstﬁaatﬁmtaptbaﬂxﬂmr remove floor tile - )
Supplylabc:&ma@alsfdlstﬂwffrmtqptba&mmﬁ rﬂnmemnngdblhungvandmv]&mwcrmd
Jramring & old sashes: Re&ameopmmgtoﬁtncwwmdowumtx@ptyncwwwd shmmmg,tarpap:rcrzt:fmr
mstal[nc\arwmdowumr_S@ply&mﬁﬂmpﬂmpdpmcmsmgﬂ,mséxllncwdapbwdsprmdﬁbymcm )

@ Remove all related trash. .

Total Materials foc sbove ftoms~ $475.00
) Totz! Labor & Trash for above ifems § 1,530.00
' bal dus fir above §2,005.00

§ 1,593.60
+$2,005.00

GRAND TOTAL AMOUN‘I‘DUE PORBO’EHABOVE ITEMS:  §3,598.00
| TOTAL Amomwsss 598.00

: P&ymsztdnemr@ipt
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" Jampary 14, 2502 S . * " Eavironmental Remediation Services, Inc.
R ' - 969 Main Strest, Unit 208 o
Clessic-Reseorations .. - Wilpole, MA 02081
. Phil Bates .. - | - . (508) 658-6363
B R en 172 _ © PAX (508) 668-6116

~RE:. Fead Dust Sampling - 44 Chestnut Strect in Welefield, MA.

Eurviconmanial Remediation Secvicss, fuc, wes recafied by Classic Restorations, Inc. to conduer ea dust wips

szmpling at 44 Chestmut Sireet i Wakefeld, MA. The samples- were calfscted on Fannary 8, 2002 and were

' emalyzsd on L/10/02. The samples were calieted fn Unic #1 only prior to Classic Restoration, Inc. rezovation

' Seven’ samples of dmst from random interior surfaces were collecied and submitted to 2n EPA accredited

- Taboratory for amalysis. The dust wipe samples were analyzed using the: SWB46-7420 method and all samples

testzd, zbove the DOPH 'recamumended. Ievels for lead dust on the applicable surfeces tested.  The currene
allowable Jevels allowzble after deleading under the Massachuseits Lead Law arer T

©floer - - SQug/fiz -
window sills - 500 ngfft2
| widowwells . BODmg/f2

T e

.. AS ypu"WHl motice from the enclosed results, the samples yiclded results from 85.7 - 2526.6 ugff2. The
Massarhusens Lzad Paint Poisoning Prevention Reguladon requices’ the deleading of all residential dwellings in
- which a child under the age of sixycars resides. The caclosed results represent the presence of lead dust on ths
surfaces on thé date of sampling only. This property does not appzar to bé in complizncs with the requircments
- “of the Massachusetrs Lead Paint Posoning Prevention Regulation. ERS, k. recommends, and MA Regrlations
require, the full lead inspection and deleading of all residential properties in which a child under the age of six
resides.  The above levels are set forth for post-deleading sampling after procedures conducted by & licensed
Deleader Contractar, Due to the clevated Tevels of lead dust ERS, Tnc., recommends. the proper clean up of this
urit by & licensed Deleader, All surfices should be wet wip=d and HEPA vacuumed and &1l carpets should be
removed apd disposed. T - - . : - : R

- . .

Only the random seven rimdom surfacss weere. assessed for the- pusposs of this report.  The lead 3gst wipe
samples, were ot collecied by a ficensed lead inspector but. by a former Jead fnspector trainsd in the HUD
pratocol for the collection of lead dust samples. Recent renovations involving window replacement and cciling —

removal. may have causedl the clovated fead dust fevels in this udit. - - i
Eoclosed are the Jaboratwry analytical results of the lead dust samples, Please give me 2 call 3 you have any

_ quisstions Fegerding this project or the.Massaciuselts Lead Paint Potsoning Prevention Regalations.. If yoar
"clienr hizs any questions regarding their responsibility wnder this Tegulation please have them' give me a call at -

. (508) 668-6363s0 [ can outline their responsibilifics nder the regulation. T - o,

Thank-you for the opportunity 1o wark with you on fhis project.

Si'i:;:-r;cly, . R
i I Remediation Services, Inc

Danicl X, Slowe :
Enviropmental Consoltant
'-./' . . Enc[usfu': . N : . . B L ] B
o . Environmerital Testing & Consulting " -

-~

gr
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o " CLASSIC RESTORATIONSTRC.
. © 101 Walmt St . :

LBEE MULILR & Wi % as =77

" YWetertawn, Ma. 02472

: ) . 6175260505 .
' s, Registration # 186628 Federal ID & 84-2937734 : .
PE_EASE READ THIS AGREEMENT AND MAKE SURK ¥YOU FNDEESTAND IT BEFORE SIGNING TT. THIS AGREEMENT
E S EAS LEGAL FORCE AND EFFECT AND BINDS THOSE WEO SIGN IT. .

Pi‘mgnéﬂl .snﬁn;iﬁed to o : T )

Richard D. Bostwick SR Fhome: 751-27%-0789 Date; 12/12/2001 -
44 Chestnut Strest Jobeode: BOS =~

Fob Jocation: 44 Chesfnut Street

Wakefield, MA 01850

Work Sp ecifications: 0

Rerpedial work on 15t floor epartmsnt 1 inclode: . -
1) Remove and dispose of old plaster ceilings in Fiving room and Kichen,
2) Répair ceilings, install strapping and stmighten. .
3l 1/27 phywood fortin ceiling fnstallztion.

#)Enstd] 28 gange sheet goods as basier o 2nd floor networking.

5}B fusboard and plester ceilngs.” ~ : -
6)Eastall ceiling moldings in Hying rocm and Kitchen. ,
T)lteriize cost of Datmges fom the provions Generl Contractor.
B)Strij @ S doors and 1 fireplace mantel oo

OYR oni nd suoilify al windows.

10)Jiistall new-clapboards on outside bathroom wall and peint.

11 YR épair back window wall with tile- ' ‘

12¥Tristall cement baard and viny] ai batiroom floor.
13 yEnstall Heht over sinke. -

{4)Calt batbivom es pesded.
15 istall new refrigerator, stove and dishwasher.
(63Fstall 50 amp electrical linz to sfove.
17YUpgrade clectricity to applisaces.

18)Replzce Kitchen cabinets,

19YRerai by windowe plifor.

20 ¥kmstall french doors into bedroom.

21 yimssall Hights, fire alarm and ceiling fan in Hving room.
12)Cléan chimpey. - _

13 )Reépiir fireplace hearth.

24)E¥csigni consulting on paint colors.

15)Pint ppdrtment. '

16) Thstl blinds on all windows. ’ -
IF)Wallpapér living room. '
'8yl algaper fop Jlf of ichen.

19 Wistpaperbalivay.

j0)Fhstall grate or plesiglass over fireplace opening.
H )Enstall cable and phone Enes.

12)Fix front parch storm ddor hinge znd chain.

i3t foroial lead inspection.

ORemeerng. . -

" Wakefield, MA 01880



'gec 18 01 0S:0%¢ gYREIL 781-275-3312 ' p;,’?‘d«
e mzﬂmz;s_. g interior Painting Quofaiion
' I Decenbt 18, 2001
Submitted t: - . ' Jol Sifes
_Clessic Restorssions SRl - a;as .
401 Walnut Street - unknown |
_ Watetown, BIA 02472 Wakefickd , MA 01580
Egml?aintﬁa-ea Calst ) .Pg'nt Type : g__ Coats ) Noles o
Exteclor ' ’ . o
Siding - mochexisting gy ¢ Pk A 3 ;;J:dp%es 1o new clapborrd sramd bathroom
. . : ow :
frterior - hattwey, kitchsa, bedrosm, Fving room © . ' .
Cetiing " dgcomtor white - . Flol, Ao 2
‘Wals _offwhite . Eggshel, Ayl 2
Tdm white o7 off-white satin, AcTylic . 2
‘Doars it or afiwhie  safim, Acryie’ 3
\"Vindm vhite or off-whi . salin, AcyRe - 3 . )
Cabilnats whits of offwiilte safin, Achyfic 3 - applies, fa the exdzrior surfaces of the cabinel in
. : . ’ . theclosel © .-
Wiilnscosting while-of off-whie satin, Ay 3 . -epplies lokichen walsck
cing: - ' K ‘
Pxinting v Speciied - prloar $7.875.00 ° -
Notes: . . . . ~
dwotk and fromt door will 1eft es &, 0o work v be dore »
?
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HEALTH AND HUMAN SERVICES

AE CONE CAEENT

Skip to main content

Lead Safe Homes

Search Criteria:

Town WAKEFIELD
Partially typed StreetName : chestnut
Typed Street Number : 44

Please select one from below to view the details:
List of Results

Street#  StreetName Community City Unit

44 Chestnut St Wakefield WAKEFIELD View Detail
44 Chesinut St -Wakefield WAKEFIELD 1 View Detail
44 Chestnut St Wakefield WAKEFIELD 2 View Detail

©2017 Commonwealth of Massachusetts ~ WAP1  Skip Navigation Feedback Site Policies Contact Us Help Site Map



HEALTH AND HUMAN SERVICES

Skip to main content

Lead Safe Homes

Search Criteria:

Town
StreétName :

Street Number :

Town

WAKEE;-IELD
WAKEFIELD
WAKEFIELD

WAKEFIELD

WAKEFIELD

Address
44 Chestnut St
44 Chestnut St

44 Chestnut St

44 Chestut St -

44 Chestnut St

e
BCORAE

WAKEFIELD
Chestnut St
44

Unit

©2017 Commonwealth of Massachusetts

NP
Eat i

WAP1

Inspection
Date
2/12/1997
6/24/2008

8/19/2008

9/2/2008

9/2/2008

# Mass.Gov Home * State Agencies * State Online Services

List of Details
Inspection Type

Comprehensive

Initial Inspection
~Contact CLPPP for
- Guidance

Final Reinspection

at UD Property

Contact CLPPP for
Guidance

_Issuance of
T Environmental
Status Paperwotk

Skip Navigation

Outcome

Hazards Found

CLPPP Phone: 1-

800-532-9571
Failed

Flagged for
Compliance
Evaluation

. Ré_rpaining Lead
Hazards Present

Feedback Site Policies

. New Search §; Search Results

Inspected By

Anthony Jakaitis

Anthony Jakaitis

Warren Laskey

Contact Us

Inspector
Licence#

2929

2923

3757

Help Site Map




HEALTH AND HUMAN SERVICES

b

Skip to main content

Lead Safe Homes

Search Criteria;

_Town WAKEFIELD
StreetName : Chestnut St
Street Number : 44

Unit

Town Address

WAKEFIELD 44 Chestnut St 2

©2017 Commonwealth of Massachusetts

¢ Mass.Gov Home * State Agencies % State Onling Services

List of Details
Inspection Inspection Type

Date

2/12/1997  Comprehensive
[nitial Inspection

WAP1  Skip Navigation

- New Search

J' Search Results f

Outcome

Hazards Found -

Feedback Site Policies

Inspected By

Anthony Jakaitis

Contact Us

Inspector
Licence#

2929

Help Site Map



HEALTH AND HUMAN SERVICES

%1
i

Skin to main content

+ State Online Services

® Mass.Gov Home © State Agencies

Lead Safe Homes
~ New Search E SearchResultsg

Search Criteria:

- Town WAKEFIELD
StreetName : Chestnut St
Street Number : 44
List of Details .
Town Address Unit Inspection Inspection Type -Ouicome Inspected By Inspector
X , Date Licence#
WAKEFIELD 44 Chestrut St 2/12/1997  Comprehensive Hazards Found Anthony Jakaitis 2929
K tnitial Inspection

Contact Us Help Site Map

Feedback Site Palicies

- ©2017 Commonwealth of Massachusetts WAP1  Skip Navigation
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Bostwick

APPENDIX H
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M%H MASSACHUSETTS | MGH CARDIAC ARRHYTHMIA SERVICE - YAWKEY
- YAWKEY 5B

BOSTON MA 02114

Dept Phone #. 617-724-4500

Dept Fax #: 617-726-3306

2/10/2022

Richard D Bostwick" y
e o0 7200

To Whom It May Concern:
Richard Bostwick is under our care for issues related to palpitations and arrhythmias which are in part

stress-related. His condition is improving post procedure. It is my medical opinion that this interferes with the
issue of court paperwork and hjs ability to make it to hearings and deadlines.

Sincerely,
William J Hucker, MD; PhD
Cardiac Arrhythmia Service.




9/16/2019 Gmail - MRI

Richard Bostwick <ginmm#® @ gmail.com>

MRI

1 message

Cunnane, Mary Beth <MaryBeth_Cunnane@meei.harvard.edu> Mon, Sep 16, 2019 at 10:47 AM
To: "giagamenis @gmail.com" <issmmsms @gmail.com> 7

Cc: "Messinger, Jane" <Jane_Messinger@meei.harvard.edu>

Dear Mr. Bostwick,

As we discussed in our phone conversation this morning, having reviewed your MRI here at MEE!, | believe that you
have old cerebellar infarcts on the right. | do not believe this finding to be artifact. We do not see any evidence of new
stroke and | am very relieved to see that there was no new stroke on your MGH MRI scan either.

Thank you for entrusting us with your imaging care.

Mary Beth Cunnane MD
Interim Chief
Department of Radiology p

Massachusetts Eye and Ear Infirmary

Mass. Eye and Ear Confidentiality Notice: This e-mail and any files transmitted with it are confidential and are intended solely for the use of the
individual(s):addressed in the message above. This communication may contain sensitive or confidential information. If you are not an intended
recipient, dissemination, forwarding, printing, or copying of this e-mail is strictly prohibited. If you believe you have received this e-mail in error
and the email contains patient information, please contact the Mass. Eye and Ear Compliance Line at (800) 856-1983. If the e-mail was sent to you in
error but does not contain patient information, please contact the sender and delete the e-mail.

https://mail.googIe.com/mail/u/O?ik=d75d54aad5&view=pt&search:a]l&permthid:thread-f%3A1644843775028088312&simpl=msg-f%3A16448437750... 11
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6/19/22, 5:46 PM Mass General Brigham Patient Gateway - Test Details
DY

Name: Richard D Bostwick | DOB: (e | MRN: Gyiillll| PCP: Carol Margaret Ehrlich, MD

MRI BRAIN - Details

Order Information.
Ordering Provider : Result Date
FORTIN, ELIZABETH Feb 26, 2019

Study Result
Narrative & Impression

Reason for Exam: History of diplopia.

MRI BRAIN WITH WITHOUT CONTRAST AND MRI FACE (ORBITS) WITH AND WITHOUT
CONTRAST.

TECHNIQUE: MRI brain and face (orbit) with and without contrast.

FINDINGS: The caliber of the ventricular system is within normal
limits. Multiple small foci of T2 prolongation are present within the
periventricular and subcortical supratentorial white matter,
nonspecific, but likely related to mild microangiopathic disease. There
are remote-appearing right cerebellar small vessel infarcts. No )
Zbnormal decreased diffusivity is identified to suggest recent infarct.
Major intracranial flow-voids are present. No mass effect or midline
shift. Cerebellar tonsils terminate above the foramen magnum. Corpus
callosum and sella turcica are unremarkable. No nodular parenchymal,
leptomeningeal, or ependymal enhancement is identified. '

The optic nerves are normal in caliber and signal. No abnormal
enhancement along the optic nerves identified. The extraocular muscles
are symmetric. The cavernous sinuses enhance symmetrically. There 1is
no abnormal enhancement along the course of the VI, III, or IV cranial
nerves.

IMPRESSION:
H o e Impression ——————=—=——==———=-—= *

NO INTRAORBITAL MASS IDENTIFIED. NO ABNORMAL ENHANCEMENT
WITHIN THE CAVERNOUS SINUSES OR ALONG THE COURSE OF THE III, IV, OR VI
CRANIAL NERVES TO ACCOUNT FOR DIPLOPIA. MILD MICROANGIOPATHIC DISEASE
AND REMOTE-APPEARING RIGHT CEREBELLAR INFARCTS.

Read by:

Read Date

REINSHAGEN, KATHERINE L ' Feb 26, 2019 12:00 AM
Signed by

Signed Date/Time

REINSHAGEN, KATHERINE L 2/26/2019 2:09 PM

https://patienigateway.massgeneraIbrigham.org/MyChart—PRDIinside.asp?mode=Iabdetail&eorderid=WP-247MgiQfak-ZBCOZt-ZFxAZSLm?w-BD—3D—2... 12
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6/19/22, 5:46 PM . Mass General Brigham Patient Gateway - Test Details

MyChart® licensed from Epic Systems Corporation © 1999 - 2022

https://patientgateway.massgeneraIbrigham.org/MyChart-PRD/inside.asp?mode=labdetail&eord_er_id=WP-247MgiQfak—ZBCOZt-ZFxAZSLm7w—3D—30—2... 2/2


https://patientgateway.massgeneralbrigham.org/MyChart-PRD/inside.asp?mode=labdetail&eorderid=WP-247MgiQfak-2BC02t-2FXAZSLm7w-3D-3D-2

.1/18/2019 Partners Patient Gateway - Test Details

Name: Richard D Bostwick | DOS: Gl MRN: GG PCP: Not Required Pcp )@?ﬂ

Patch Monitor - Details

MRN: gailaeee 20K

MASSACHUSETTS Bostwick, Richard D
. Date of Birth: G
7 GENERAL HOSPITAL a0, Male
MGH Holter Lab
55 Fruit St.
Yawkey 5B

Boston MA 02114
617-726-7737

This document contains confidential information that is legally privileged. The information is ohly for the use of the intended
. recipient named above. If you are nét the intended recipient, you are hereby notified that any disclosure, copying,
distribution, or the taking of any action in reliance on the contents of this facsimile information, except delivery to the intended
recipient named above, is strictly prohibited. If you have received this facsimile in error, please notify us immediately by
telephone, 617-726-7737, to arrange for the return of the original document(s) to us.

Result Report
Patient Name: Ordering Prov: v Procedure(s) Performed:
Bostwick, Richard D Abhishek Maan PATCH MONITOR
Patient Class: Outpatient Primary Care Physician: Exam Date and Time:
Not Required Pcp. 10/08/2019 10:20 AM
Technologist:
~ Diagnosis: Accession #: E13634551
" Performing Physician: Palpitations [R00.2 (ICD-10-CM)] _
None Selected . Result Status:
Reason For Exam: Final

Palpitations

Interpretation Summary

Addendum by William J Hucker, MD, PhD on Fri Nov 8, 2019 2:37 PM
MGH EP SERVICE HOLTER LABORATORY PATCH MONITOR FINAL REPORT

Case Identification

Patient Name:BOSTWICK, RICHARD ~  MRN: g A
Case Date:10-08-2019 Referring MD:ABHISHEK MAAN
Reading Attending MD:Hucker, william J.,M.D.,Ph.D.

https://mychart.partners.orglMyChartLPRDﬁnside.asp?mode:labdetail&eorderid=8vRyW6mthzM7pfxz%2FxRBuFPVQJaOzB3WzTNvmq2eTc%3D&p... 1/4
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Partners Patient Gateway - Test Details

Fellow MD:Maan, Abhishek, MD

Indication(s):
Palpitations

Procedure(s):
zio patch recording (inluding connection, recording and disconnection)
Zio patch review and interpretation

conclusions:
1. Ziopatch was indicated for the work up of Palpitations.

5. patient had a min HR of 38 bpm, max HR of 218 bpm, and avg HR of
71 bpm. Predominant underlying rhythm was Sinus Rhythm,

3. A single run of wide complex tachycardia occurred lasting 8 beats
with a max rate of 176 bpm (avg 153 bpm).

4. A total of 10944 episodes of narrow complex tachycardias occurred,
the run with the fastest interval lasting 23.8 secs with a max rate of
218 bpm, the longest lasting 1 min 35 secs with an avg rate of 107 bpm.
Some episodes of Supraventricular Tachycardia may be possible Atrial
Tachycardia. Some episodes of Supraventricular Tachycardia conducted
with possible aberrancy. : o C '

These episodes of SVT seem to be most consistent with Atrial
tachycardia.

5. Atrial Flutter occurred (<1% burden), ranging from 110-190 bpm
(avg of 144 bpm), the longest lasting 33 mins 37 secs with an avg rate
of 143 bpn.

6. 1Idioventricular Rhythm was present.

7. Supraventricular Tachycardia was detected within +/- 45 seconds of
symptomatic patient event(s).

8. Isolated SVEs were occasional (1.9%, 27226), SVE Couplets were
rare (<1.0%, 2468), and SVE Triplets were rare (<1.0%, 338). Isolated
VEs were rare (<1.0%, 8337), VE Couplets. were rare (<1.0%, 97), and VE
Triplets were rare (<1.0%, 1). Ventricular Bigeminy was present.

Hucker, William J.,M.D.,Ph.D. personally reviewed the data relevant to
the interpretation of this study and agrees with the findings.

This report has been electronically signed by Hucker wWilliam
PLEASE USE PACS IMAGES - SHOW IMAGES LINK IN EPIC TO SEE THE PDF
DOCUMENT WITH TRACINGS FOR THIS STUDY

Finalized by William J Hucker, MD, PhD on Fri Nov 8, 2019 2:20 PM

MGH EP SERVICE HOLTER LABORATORY PATCH MONITOR FINAL REPORT

Case Identification
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11/18/2019 Partners Patient Gateway - Test Details

Patient Name:BOSTWICK, RICHARD MRN ; Gl @}\}ﬂ
Case Date:10-08-2019 Referring MD:ABHISHEK MAAN
Reading Attending MD:Hucker, William J.,M.D.,Ph.D.
Fellow MD:Maan, Abhishek, MD

Indication(s):
Palpitations

Procedure{s):
zio patch recording (inluding connection, recording and disconnection)
Zio patch review and interpretation

Conclusions:
1. Ziopatch was indicated for the work up of Palpitations.

2. Patient had a min HR of 38 bpm, max HR of 218 bpm, and avg HR of
71 bpm. Predominant underlying rhythm was Sinus Rhythm.

3. A single run of wide complex tachycardia occurred lasting 8 beats
with a max rate of 176 bpm (avg 153 bpm).

4. A total of 10944 episodes of narrow complex tachycardias occurred,
the run with the fastest interval lasting 23.0 secs with a max rate of
218 bpm, the longest lasting 1 min 35 secs with an avg rate of 187 bpm.
Some episodes of Supraventricular Tachycardia may be possible Atrial
Tachycardia. Some episodes of Supraventricular Tachycardia conducted
with possible aberrancy.

These episodes of SVT seem to be most consistent with Atrial
tachycardia.

5. Atrial Flutter occurred (<1% burden), ranging from 110-198 bpm
(avg of 144 bpm), the longest lasting 33 mins 37 secs with an avg rate
of 143 bpm. '

6. Idioventricular Rhythm was present.

7. supraventricular Tachycardia was detected within +/- 45 seconds of
symptomatic patient event(s).

‘8. Isolated SVEs were occasional (1.9%, 27226), SVE Couplets were
rare (<1.0%, 2468), and SVE Triplets were rare (<1.0%, 338). Isolated
VEs were rare (<1.0%, 8337), VE Couplets were rare (<1.0%, 97), and VE
Triplets were rare (<1.0%, 1). Ventricular Bigeminy was present.

Hucker, William J.,M.D.,Ph.D. personally reviewed the data relevant to
the interpretation of this study and agrees with the findings.

This report has been electronically signed by Hucker wWilliam

PLEASE USE PACS IMAGES - SHOW IMAGES LINK IN EPIC TO SEE THE PDF
DOCUMENT WITH TRACINGS FOR THIS STUDY
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Electronically addended by William J Hucker, MD, PhD on 11/8/19 at 1437 EST

Reading Physicians . . S
Physician ; -

Wil ] Huck e:,MD, S
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©12/5/21,8:15PM

Mass General Brigham Patient Gateway - Visit Details

Name: Richard D Bostwick | DOB:«SilllllP| MRN: 6| PCP: Carol Margaret Ehrlich, MD
EE

Visit Details

( A
ABLATION, ATRIAL FIBRILLATION PERSISTENT with
William J Hucker

Expected on Wednesday =~ MGH EP Pacer Lab
January 12,2022 in the ;5 Fruitﬁ:\ 14
oston

AMEST 617-726-5036

Add to calendar Get directions
This.visit ca nnot be canceled online. To cancel, please call your doctor c-)r' coofd i-hator.

Procedures scheduled during your stay
| 2

—

Wednesday January 12,2022 AM EST
ABLATION, ATRIAL FIBRILLATION PERSISTENT

Performed by William J Hucker

~MyChart® licensed from Epic Systems Corporation © 1999 - 2020

https://patientgateway.massgeneralbrigham.org/MyChart—PRDNisitsMsitDetails?csn=WP—24FBLHIIxuuf8quZQhZQSGg—SD-3D-247mgphikjETSOng... 1/1
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Bostwick, Richard D (MRN @ililll#®) DOB: — Encounter Date: 04/12/2022

Letter by Shauna Hines McGrath, NP on 4/12/2022

= N‘L\SSI‘HCHUSETTS MGH CARDIAC ARRHYTHMIA SERVICE - YAWKEY
N AT TG BUILDING
J GENERAL HOSPITAL BULDINS
YAWKEY 5B

BOSTON MA 02114
Dept Phone #: 617-724-4500
Dept Fax #: 617-726-3306

April 12, 2022

Richard D. Bostwick

Patient: Richard D Bostwick
MR Number:

Date of Birth: (Il

Date of Visit: 4/12/2022
To Whom it May Concern:

Richard Bostwick is under our care for issues related to palpitations and arrhythmias which are
in part stress-related. His condition is improving post procedure (1/12/22). It is my medical
opinion that this interferes with the issue of court paperwork and his ability to. make it to
hearings and deadlines. h

Sincerely,

Shauna Hines McGrath, NP
William Hucker, MD, PhD
Cardiac Arrhythmia Service

Printed by Shauna Hines McGrath, NP at 4/12/22 3:54 PM Page 1 of 1



& MAQSACHU%ETTS
! GENERAL HOSPITAL

May 6, 2022

Richard D. Bostwick
Po Box 1959
Wakefield MA 01880

Patient: Richard D Bostwick
MR Number: cilllup
Date of Birth: ﬂ‘% Vé
Date of Visit: 5/6/12022

To Whom it May Concern:

MGH Internal Medicine Associates
15 PARKMAN ST

WANG 608

BOSTON MA 02114

Dept Phone #: 617-726-2370

Dept Fax #: 617-726-4495

This letter is to.verify that Richard Bostwick is’ currently under my medlcal care for multlple conditions,
including anxiety, emotional distress, abdominal pain, palpitations, atrial fibrillation, among others. It is my
medical opinion that these conditions have impaired his ability to concentrate and reason and that may
interfere with the issue of court paperwork and his ability to make it to hearings and deadlines.

g

Cher X Huang, MD



5/15/22, 9:44 PM Mass General Brigham Patient Gateway - Test Details

Name: Richard D Bostwick | pos N | VRN @JEIR| PCP: Carol Margaret Ehrlich, MD

Patch Monitor up to 15 days - Details

2

MRN: G
MASSACHUSETTS Bostchk, Richard D
GENERAL HOSPITAL Date of B'rth.:.m

MGH Holter Lab
55 Fruit St
Yawkey 5B
Boston MA 02114
617-726-7737

This document contains confidential information that is legally privileged. The information is only for the use of the intended
recipient named above. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution,
or the taking of any action in reliance on the contents of this facsimile information, except delivery fo the intended recipient
named above, is strictly prohibited. If you have received this facsimile in error, please notify us immediately by telephone, 617-
726-7737, to arrange for the return of the original document(s) to us.

Result Report
Patient Name: Ordering Prov: Procedure(s) Performed:
Bostwick, Richard D Shauna Hines McGrath Patch Monitor up to 15 days
Patient Class: Outpatient Primary Care Physician: Exam Date and Time:
) Carol Margaret Ehrlich 05/11/2022 12:06 PM
Technologist: Anna Rose Angelo, :
LMT Diagnosis: Accession #: E26435797
‘ Persistent atrial fibrillation [148.19

Performing Physician: (ICD-10-CM)] Result Status:
None Selected Final

Reason For Exam:

s/p ablation

Interpretation Summary

MGH EP SERVICE HOLTER LABORATORY PATCH MONITOR FINAL REPORT

Case Identification ' 7@%
patient Name:BOSTWICK, RICHARD vy : (D
Case Date:04-13-2022 Referring MD:SHAUNA HINES MCGRATH

Reading Attehding MD:Lubitz Steven A, MD, Mph
Fellow/Cardiac Rhythm Monitoring Technician:Brianna Frangos

htgps://patientgateway.massgeneraIbrigham.org/MyChart-PRD/inside.asp?mode=labdetaiI&eorderid=WP-24vachthpKhBer77b4yQ-3 D-3D-24xe... 1/2
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5/15/22, 9:44 PM Mass General Brigham Patient Gateway - Test Details

Indication(s) :
Persistent atrial fibrillation

Procedure (s) :
Patch recording for >7 to 15 days (including connection, recording and
disconnection)
Patch monitor review and interpretation for >7 to 15 days

Conclusions:

Patient had a min HR of 37 bpm, max HR of 240 bpm, and avg HR of 64
bpm. Predominant underlying rhythm was Sinus Rhythm. 2 Ventricular
Tachycardia runs occurred, the run with the fastest interval lasting 9
beats with a max rate of 171 bpm (avg 164 bpm); the run with the.
fastest interval was also the longest. Episode of Ventricular
Tachycardia may be Supraventricular Tachycardia with possible
aberrancy. 13391 Supraventricular Tachycardia runs occurred, the run
with the fastest interval lasting 15 beats with a max rate of 240 bpm,
the longest lasting 53.2 secs with an avg rate of 122 bpm.
Supraventricular Tachycaldla was detected within +/- 45 seconds of
symptomatic patient event(s). Isolated SVEs were occasional (2.2%
29376), SVE Couplets were occasional (1.2%, 8026), and SVE Trlplets
were occasional (1.3%, 5653). Isclated VEs were rare (<1.0%, 5890), VE
Couplets were rare (<1.0%, 324), and VE Triplets were rare (<1.0%, 64).
Ventricular Bigeminy was present.

Patch mpnitoring started: 4/13/2022 3:24 PM and ended: 4/27/2022 3:24 PM

Lubitz Steven A, MD, Mph personally reviewed the data relevant to the
interpretation of this study and agrees with the findings.

This report has been electronically signed by Lubitz Steven

PLEASE USE PACS IMAGES - SHOW IMAGES LINK IN EPIC TO SEE THE PDF
DOCUMENT WITH TRACINGS FOR THIS STUDY

et Bapa{, Vo MmwmmN'Cardiology
Steven A Lubitz, MD, MPH

MyChart® licensed from Epic Systems Corporation © 1999 - 2022

https://patientgateway.massgeneralbrigham.org/MyChart-PRDﬁnside.asp?mode=labdetaiI&eorderid=WP-24vachthpKhBer77b4yQ-3D-BD-24xc. .22



. 578Main Street, Mald MA02148
Psychiatric’ Assomates - %17%1)3?3% 789

of Malden ‘ : - . FAX(781)397-2597

Thomas C. Bond, MD.
Pierre Mayer, M.D.

June 13, 2022

To whom it may concern, I ) ; ' .

This letter is to Venfy that Rlchard Bostw1ck (DOB .) is currently under my medlcal
care for treatment of anxiety and emotional distress. Given that Mr. Bostwick is involved |
in title/property encumbrances and foreclosure htlgatlon he also struggles with physical
symptoms of diplopia, vertigo, syncope, palpitations,. panic attacks, and stomach distress,
which have hampered his preparation of documents and hearings for the court. In
addition, his depression and anxiety have impaired his ability to concentrate and reason.

In my op1mon grantmg him additional time to prepare documents and heanngs for the
court would be both beneficial and humane.

*S/%iz,t s @%%W A

Thomas C. Bond, M.D.



Bostwick

APPENDIX 1
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42 U.S. Code § 12101 - Findings and purpose

U.S. Code Notes

(a) FinpinGs

The Congress finds that—

(1) physical or mental disabilities in no way diminish a person’s right to
fully participate in all aspects of society, yet many people with physical
or mental disabilities have been precluded from doing so because of

(2) historically, society has tended to isolate and segregate individuals
with disabilities, and, despite some improvements, such forms of
discrimination against individuals with disabilities continue to be a
serious and pervasive social problem;

(3) discrimination against individuals with disabilities persists in such
critical areas as employment, housing, public accommodations,
education, transportation, communication, recreation, ‘
institutionalization, health services, voting, and access to public
services;

(4) unlike individuals who have experienced discrimination on the basis
of race, color, sex, national origin, religion, or age, individuals who
have experienced discrimination on the basis of disability have often

had no legal recourse to redress such discrimination;

(5) individuals with disabilities continually encounter various forms of
discrimination, including outright intentional exclusion, the
discriminatory effects of architectural, transportation, and
communication barriers, overprotective rules and policies, failure to
make modifications to existing facilities and practices, exclusionary

hitps:/Awww.law.cornell.edu/uscode/text/42/12101 . ? 5‘
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qualification standards and criteria, segregation, and relegation to
lesser services, programs,-activities, benefits, jobs, or other
opportunities;

(6) census data, national polls, and other studies have documented
that people with disabilities, as a group, occupy an inferior status in our
society, and are severely disadvantaged socially, vocationally,
economically, and educationally;

(7) the Nation’s proper goals regarding individuals with disabilities are
to assure equality of opportunity, full participation, independent living,
and economic self-sufficiency for such individuals; and ‘

(8) the continuing existence of unfair and unnecessary discrimination
and prejudice denies people with disabilities the opportunity to compete
on an equal basis and to pursue those opportunities for which our free
dollars in unnecessary expenses resulting from dependency and
nonproductivity.

(b) Purpose
It is the purpose of this chapter—

(1) to provide a clear and comprehensive national mandate for the
elimination of discrimination against individuals with disabilities;

(2) to provide clear, strong, consistent, enforceable standards
addressing discrimination against individuals with disabilities;

(3) to ensure that the Federal Government plays a central role in
enforcing the standards established in this chapter on behalf of
individuals with disabilities; and

(4) to invoke the sweep of congressional authority, including the power
to enforce the fourteenth amendment and to regulate commerce, in
order to address the major areas of discrimination faced day-to-day by
people with disabilities. '

(Pub. L. 101-336, §2, July 26, 1990, 104 Stat. 328; Pub. L. 110-325, 83,
Sept. 25, 2008, 122 Stat. 3554.)

hitps:/iwww.law.cornell. edu/uscode/text/42/12101 4 b
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42 U.S. Code § 12102 - Definition of disability

U.S. Code Notes |

As used in this chapter:

(1) DisasiLiTY

(A) a physical or mental impairment that substantially limits one or
more major life activities of such individual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment (as described in
paragraph (3)). ‘

(2) MAIOR LIFE ACTIVITIES

(A) In general

For purposes of paragraph (1), major Ilfe activities include, but are not
limited to, caring for oneself, performing manual tasks, seeing, hearing,
eating, sleeping, walking, standing, lifting, bending, speaking,
breathing, learning, reading, concentrating, thinking, communlcatlng,
and working.

(B) Major bodily functions :

For purposes of paragraph (1), a major life activity also includes the
operation of a major bodily function, including but not limited to,
functions of the immune system, normal cell growth digestive, bowel,
bladder, neurological, brain, respiratory, circulatory, endocrine, and
reproductive functions. ' '

(3) REGARDED AS HAVING SUCH AN IMPAIRMENT

https://www.Iaw.cornell,edu/uscode/text/42/12102 )'7
£ ; 4
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For purposes of paragraph (1)(C):

(A) An individual meets the requirement of “being regarded as having
such an impairment” if the individual establishes that he or she has
been subjected to an action prohibited under this chapter because of an
actual or perceived physical or mental impairment whether or not the
impairment limits or is perceived to limit a major life activity.

(B) Paragraph (1)(C) shall not apply to impairments that are transitory
and minor. A transitory impairment is an impairment with an actual or
expected duration of 6 months or less.

(4) RULES OF CONSTRUCTION REGARDING THE DEFINITION OF DISABILITY

favor of broad coverage of mdmduals under this chapter, to the
maximum extent permitted by the terms of this chapter.

(B) The term “substantially limits” shall be interpreted consistently with
the Fndlngs and purposes of the ADA Amendments Act of 2008.

(C) An impairment that substantially limits one major life activity need
not limit other major life activities in order to be considered a _disability.

(D) An impairment that is episodic or in remission is a disability if it

would substantially limit a major life activity when active.

(E)

(i) The determination of whether an impairment substantially limits
a major life activity shall be made without regard to the ameliorative .
effects of mitigating measures such as—

vision devices (Wthh do not mclude ordmary eyeglasses or
contact lenses), prosthetics including limbs and devices, hearing
aids and cochlear implants or other implantable hearing devices,
mobility devices, or oxygen therapy equipment and supplies;

(II) use of assistive technology;

(III) reasonable accommodations or auxiliary aids or services;
. or:

https://www.law.corneII.edu/uscode/textj42/12102 4 Z— 2/5
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(1IV) learned behavioral or adaptive neurological modifications.

(ii) The ameliorative effects of the mitigating measures of ordinary
eyeglasses or contact lenses shall be considered in determining
whether an impairment substantially limits a major life activity.

(iii) As used in this subparagraph—

(I) the term “ordinary eyeglasses or contact lenses” means
lenses that are intended to fully correct visual acuity or eliminate
refractive error; and

(II) the term “low-vision devices” means devices that magnify,
enhance, or otherwise augment a visual image.

(Pub. L. 101-336, § 3, July 26, 1990, 104 Stat, 329; Pub. L. 110-325, §4(a),
Sept. 25, 2008, 122 Stat. 3555.)

w8 |J.S. Code Toolbox
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\\\\\

42 U.S. Code § 12103 - Additional definitions

U.S. Code Notes

As used in this chapter:

(1) AUXILIARY AIDS AND SERVICES

The term “auxiliary aids and services” includes—

(A) qualified interpreters or other effective methods of making aurally
delivered materials available to individuals with hearing impairments;
“(B) qualified readers, taped texts, or other effective methods of making
visually delivered materials available to individuals with visual
impairments;

(€) acquisition or modification of equipment or devices; and

(D) other similar services and actions.

(2) Srate .

Islands, and the Commonwealth of the Northern Mariana Islands.”.

(Pub. L. 101-336, §4, as added Pub. L. 110-325, § 4(b), Sept. 25, 2008, 122

https://www.law.corneil.edu/uscode/text/42/12103 50 1/3
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42 U.S. Code § 12131 - Definitions

U.S. Code Notes

As used in this subchapter:

(1) PUBLIC ENTITY

- The term “public entity” means—

(A) any State or local government;

(B) any department, agency, special purpose district, or other
instrumentality of a State or States or local government; and

(C) the National Railroad Passenger Corporation, and any commuter
authority (as defined in section 24102(4) [} of title 49).

(2) QUALIFIED INDIVIDUAL WITH A DISABILITY
~ The term “qualified individual with a disability” means an individual with a

transportation barriers, or the provision of auxiliary aids and services,
meets the essential eligibility requirements for the receipt of services or
the participation in programs or activities provided by a public entity.

(Pub. L. 101-336, title II, §201, July 26, 1990, 104 Stat. 337.)

https:/iwww.law.cornell.edu/uscode/text/42/12131 g 2
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42 U.S. Code §12132. Discrimination

U.S. Code Notes

Subject to the provisions of this subchapter, no qualified individual with a

(Pub. L. 101-336, title II; §202, July 26, 1990, 104 Stat. 337.)
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42 U.S. Code §12133. Enforcement

U.S. Code Notes

The remedies, procedures, and rights set forth in section 794a of title 29
shall be the remedies, procedures, and rights this subchapter provides to any
person alleging discrimination on the basis of disability in violation of section
12132 of this title. ’

(Pub. L. 101-336, title IT, § 203, July 26, 1990, 104 Stat. 337.)
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42 U.S. Code §12134. Regulations

U.S. Code Notes

(@) IN GENERAL

Not later than 1 year after July 26, 1990, the Attorney General shall
promulgate regulations in an accessible format that implement this part.
Such regulations shall not include any matter within the scope of the
authority of the Secretary of Transportation under section 12143, 12149,
or 12164 of this title.

(b) RELATIONSHIP TO OTHER REGULATIONS
Except for “program accessibility, existing facilities”, and
“communications”, regulations under subsection (a) shall be consistent

title 28, Code of Federal Regulations (as promulgated by the Department
of Health, Education, and Welfare on January 13, 1978), applicable to
rrecipients of Federal financial assistance under section 794 of title 29. With
respect to “program accessibility, existing facilities”, and
“communications”, such regulations shall be consistent with regulations
and analysis as in part 39 of title 28 of the Code of Federal Regulations,

applicable to federally conducted activities under section 794 of title 29.

(c) STANDARDS

Regulations under subsection (a) shall include standards applicable to
facilities and vehicles covered by this part, other than facilities, stations,
rail passenger cars, and vehicles covered by part B. Such standards shall
be consistent with the minimum guidelines and requirements issued by the
Architectural and Transportation Barriers Com‘pliance Board in accordance
with section 12204(a) of this title.

(Pub. L. 101-336, title I, § 204, July 26, 1990, 104 Stat. 337.)
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42 U.S. Code § 12201 - Construction

U.S. Code Notes

(a) IN GENERAL

Except as otherwise provided in this chapter, nothing in this chapter shall
be construed to apply a lesser standard than the standards applied under
title V-of the Rehabilitation Act of 1973 (29 U.S.C. 790 et seq.) or the
regulations issued by Federal agencies pursuant to such title.

(b) RELATIONSHIP TO OTHER LAWS
‘Nothing in this chapter shall be construed to invalidate or limit the .

remedies, rights, and procedures of 'ah’y Federal law or law of any State; or

equal protection for the rights of individuals with disabilities than are
afforded by this chapter. Nothing in this chapter shall be construed to

preclude the prohibition of, or the imposition of restrictions on, smoking in

places of employment covered by subchapter I, in transportation covered
by subchapter II or III, or in places of public accommodation covered by
subchapter I1I.

(c) INSURANCE

Subchapters I through III of this chapter and title IV of this Act shall
not be construed to prohibit or restrict—

" (1) an insurer, hospital or medical service company, health
maintenance organization, or any agent, or entity that administers
benefit plans, or similar organizations from underwriting risks,

https:/iwww.aw.cornell.edu/uscode/text/42/12201 5’ 5
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classifying risks, or administering such risks that are based on or not

(2) a person or organization covered by this chapter from establishing,
sponsoring, observing or administering the terms of a bona fide benefit
plan that are based on underwriting risks, classifying risks, or
administering such risks that are based on or not inconsistent with

(3) a person or organization covered byvthis chapter from establishing,
sponsoring, observing or administering the terms of a bona fide benefit

Pafagraphs (1), (2), and (3) shall not be used as a subterfuge to
evade the purposes of subchapterl I and III.

(d) AccOMMODATIONS AND SERVICES
Nothing in this chapter shall be construed to require an individual with a

which such individual chooses not to accept.

(e) BENEFITS UNDER STATE WORKER'S COMPENSATION LAWS
Nothing in this chapter alters the standards for determining eligibility for

(f) FUNDAMENTAL ALTERATION
Nothing in this chapter alters the provision of section 12182(b)(2)(A)(ii) of

procedures shall be required, unless an entity can demonstrate that
making such modifications in policies, practices, or procedures, including
academic requirements in postsecondary education, would fundamentally .
alter the nature of the goods, services, facilities, privileges, advantages, or
accommodations involved.

(g) CLAIMS OF NO DISABILITY
Nothing in this chapter shall provide the basis for a claim by an individual

(h) REASONABLE ACCOMMODATIONS AND MODIFICATIONS

https:/fwww.law.cornell.edu/uscode/text/42/12201 5 é
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‘A covered entity under subchapter I, a public entity under subchapter 1I,
and any person who owns, leases (or leases to), or operates a place of
public accommodation under subchapter III, need not provide a reasonable
accommodation or a reasonable modification to policies, practices, or
procedures to an individual who meets the definition of disability in section
12102(1) of this title solely under subparagraph (C) of such section.

(Pub. L. 101-336, title V, §501, July 26, 1990, 104 Stat. 369; Pub. L, 110-
325, § 6(a)(1), Sept. 25, 2008, 122 Stat. 3557.)
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42 U.S. Code § 12202 - State immunity

U.S. Code Notes

A State shall not be immune under the eleventh amendment to the

competent jurisdiction for a V|olat|on of this chapter In any act|on agamst a
State for a V|o|at|on of the requ1rements of th|s chapter, remedles (mcludlng

same extent as such remedies are available for such a violation in an action
against any public or private entity other than a_ State

(Pub. L. 101-336, title V, §502, July 26, 1990, 104 Stat. 370.)
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42 U.S. Code § 12203. Prohibition against retaliation and
coercion- -

U.S. Code Notes

(a) RETALIATION

No person shall discriminate against any individual because such individual
has opposed any act or practice made unlawful by this chapter or because
such individual made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under this chapter.

(b) INTERFERENCE, COERCION, OR INTIMIDATION

It shall be unlawful to coerce, intimidate, threaten, or interfere with any
individual in the exercise or enjoyment of, or on account of his or her
having exercised or enjoyed, or on account of his or her having aided or
.encouraged any other individual in the exercise or enjoyment of, any right
‘granted or protected by this chapter.

(C) REMEDIES AND PROCEDURES |
The remedies and procedures available under sections 12117, 12133, and
12188 of this title shall be available to aggrieved persons for violations of

subsections (é) and (b), with respect to subchapter I, subchapter II and
subchapter I1I, respectively. '

(Pub. L. 101-336, title V, § 503, July 26, 1990, 104 Stat. 370.)
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42 U.S. Code §12213. Severability

U.S. Code  Notes

Should any provision in this chapter be found to be unconstitutional by a
court of law, such provision shall be severed from the remainder of the
chapter, and such action shall not affect the enforceability of the remaining
provisions of the chapter. ‘

(Pub. L. 101-336, title V, § 515, formerly § 514, July 26, 1990, 104 Stat. 378;
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Office of the Assistant Secretary for Administration & Management

Section 504, Rehabilitation Act 0 1973

Section 794. Nondiscrimination under Federal grants and programs; promulgation of rules and regulations
{a} Promulgation of rules and regulations

No otherwise qualified individual with a disability in the United States, as defined in section 705 (20) of this title, shall, solely by
reason of his or her disability, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance or under any program or activity conducted by any Executive
agency or by the United States Postal Service. The head of each such agency shall promulgate such regulations as may be
necessary to carry out the amendments to this section made by the Rehabilitation, Comprehensive Services, and Development
Disabilities Act of 1978. Copies of any proposed regulations shall be submitted to appropriate authorizing committees of the
Congress, and such regulation may take effect no earlier than the thirtieth day after the date of which such regulation is so
submitted to such committees. See also 29 CFR Part 32 and 29 CFR Part 37.

(b} "Program or activity” defined
For the purposes of this section, the term “program or activity” means all of the operations of -
(1)(A) a department, agency, special purpose district, or other instrumentality of a State orof a local government; or

(B) the entity of such State or local government that distributes such assistance and each such department or agency (and each
other State or local government entity) to which the assistance is extended, in the case of assistance to a State or local government;

(2)(A) a college, university, or other postsecondary institution, or a pubtic system of higher education; or
(B) a loca! edircational agency (as defined in section 8801 of Title 20), system of vocational.education, or other school system;
(3)(A) an entire corporation, partnership, or other private organization, or an entire sole proprietorship --

- (§) if assistance is extended to such corporatian, partnership, private organization, or sole propﬁetorghip as a whole; or

(i) which is principally engaged in the business of providing education, health care, housing, social services, or parks and
recreation; or

(B) the entire plant or other comparable, geographically separate facility to which Federalfinancial assistance is extended, in the
case of any other corporation, partnership, private organization, or sole proprietorship; or

(4) any other entity which is established by two or more of the entitieS described in paragraph (U}, (2) or (3); any part of which is
extended Federal financial assistance.

(c} significant structural alterations by small providers

Small providers are not required by subsection (a) to make significant structural alterations to their existing facilities for the
purpose of assuring program accessibility, if alternative means of providing the services is available. The terms used in this
subsection shall be construed with reference to the regulations existing on March 22, 1988.

(d) Standards used in determining violation of section

The standards used to determine whether this section has been violatedin a complaint alleging employment discrimination under
this saction shall be the standards applied under title  of the Americans with Disabilities Act of 1950 (42 U.S.C. 12111 et seq.) and
the provisions of sections 501 through 504, and 510, of the Americans with Disabilities Act of 1990 (42 U.S.C. 12201-12204 and
12210), as such sections related to employment. '

Section 794a. Remedies and attorney fees
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(a){1) The remedies, procedures, and rights set forth in section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16), including the
application of sections 706(f) through 706 (k) {42 U.S.C. 2000e-5(f) through K)] shall be available, with respect to any complaint
under section 791 of this title, to any employee or applicant for employment aggrieved by the final disposition of such complain't,
or by the failure to take final action on such complaint. In fashioning an equitable or affirmative action remedy under such section,
a court may take into account the reasonableness of the cost of any necessary work place accommodation, and the availability of
alternative therefor or other appropriate relief in order to achieve an equitable and appropriate remedy.

(2) The remedies, procedures, and rights set forth in title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq)shall be available
. to any person aggrieved by any act or failure to act by any recipient of Federal assistance or Federal provider of such assistant
under section 794 of this title.

(b} In any action or proceeding to enforce or charge a violation of a provision of this subchapter, the court, in its discretion, may
allow the prevailing party, other than the United States, a reasonable attorney's fee as part of the costs.
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