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.'1; 'INTRODUCTION | .
In the eatly‘ merning of -Noveinher 11, 20 16, the body of Exic Burniston .
(Buﬁiston} was found onpa 'remote'street in the City of Chrqnh wnh tv»{o gunshot wounds |
1o the head. Investigators determined th'at Burnisten’s identity waa hnked to an exteneive
operahon that used the personal 1dent|fy1ng mformatxon of 1 DUmerous md1v1duals to
obtam fraudulent loans ﬁ:om various ﬁnanclal institutions. Whlle the operatlon mvolved
the use of many names and 1dent1t1e.., the only 1dent1ty referenced more prevalently than
. Burniston’s was that of defendant and appellant Dante Danil Carter.

- Ulhmately, def'endant was ,cenv1c_ted by a jury of first degree murder in connecﬁon
with Bumiston’s death (P.en Code,1 § 187, subd: (‘a) count 1) as well as numerous other
offenses mvolvmg the possess1en of ﬁrearms 1dent1ty theft, and ﬁnanc:lal crimes. 2
' Addmona]ly, the Jury found that defendant intentionally killed Bmmston hy means of
lymg n walt (§ 190.2, subcl (a)(lS)) and dJscharged a ﬁreann causmg death in the’

o cormmssmn of the murder (§ 12022. 53 subd. (@). Defendant was sentenced to Iife

mpnsonment mthout the_ poss1b1hty of parole for the murder conviction and a

1 Unde51gnated statutoxy referenees are to the Penal Code

, 2 Spemﬁca]ly, in addmon to murder, defendant was conv1cted of three counts of :
the unauthorized possession of a firearm (§ 29800, subd. (a)(1), counts 2-4); one count of
the unauthorized possession of ammunition (§ 30305, subd. (a), count 5); four counts of

grand theft from a financial institution (§ 487, subd. (a), counts 6-9); three couts of false

personation (§ 530, counts 10-12); five counts of identity theft (§ 530.5, subd. (a),

connts 13-17); two counts of possessing a falsified driver’s license for the purpose of-

forgery (§ 470b; counts 18 & 19); and 10 ¢ounts of money laundering (§ 186.10,

subd. (a), counts 20-29). The jury also found that defendant committed two or more

. thefi-related felonies that involved taking more than $500,000. (§ 186.11, subd. (a)(2).). -



cénsecuti*;(e mdeteﬁninatc:a term of 25 years to 1ife n étate Iﬁfison- for the persopal
, .dis.charg.c ofa ﬁfeafﬁ? | | |
h | On appeai,’ defendant raises claims of .erto.r .relat_ed only }co his Amﬁl;der' copvidﬁon, :

Speciﬁcz;ll}.r, dqfen&ant clai;is (1) tixé prosecutor commijttéd .:m‘iscondu;;é warrantmg
| reverﬁai i;hder Doylé:v. Ohio (1976) 426 US. 6'10:_ (boﬂej in qt'iesﬁqning defendant - E
. duriﬁg cross—éxa;hhaﬁon; ) fhe trial court eﬁéd m adn:utﬁng éﬁ&me.e of prioﬂ -

“uncharged misconduc.t; .(3) the tnal cdprt erred in exclildnjn’g_ev'idér‘xée of thll'dparty e
| culpability; aﬁd (4) the CmnulaﬁVé iii'._lpact' of ﬂlese éﬁéré ;equir.es révér’,sai g:vén ifany - ¢
, mdwldual é.rr‘(;rj was not suﬁici-gnﬁy prejﬁdigiz;i'.ti) i"xidcp'e'ndénﬂy warrant reve.rsal.“Q Wc_:
| find 1o merit in defendant’s érgl;méhts ;ind affirm ﬁit_a jﬁdéﬁent |

- o FACTS ANDPROCEDURAL HISTORY
A Baékground, Facts, and Charges o -

| D,efendaht was in;rblvéd m an e;ctensive bperaﬁor; that iﬁvblvcd obtainmng "the

. personial identifying information of numerous individuals; using that information to- '

3 Defendant was also sentenced to a consecutive determinate texm of 21 years -, o

. four months for the other charges.

o 4 Inlks reply brief, defendant also claims that he was deprived of hisrightto =

defend himself when his original appellate counsel failed to provide unspecified “seminal. -
and important aspects” of the transcripts of proceedings to substitute appellate counsel..

However, “we cannot address matters that are outside of the record on appeal or issues

that do not arise from the portion of the litigation underlying the appeal In question.”

(Kinney v. Overton (2007) 153 Cal.App.4th 482, 485; People v. Croft (1955) 134 .

Cal.App.2d 800, 804 [“No facts outside the record.. . . can be considered on appeal” and

“[s]tatements in briefs are not part of the record on appeal.”].) Mattexs that involve -

examination of the conduct of appellate counsel clearly fall outside the scope of review

on an appeal from the judgment. ~° ‘ S s R




: 'create false documents and usmg ‘those false documents to open bank accounts obtam
. loans, and open hnes of credit with vanous ﬁnancml mstml’nons The money obtamed
S from these ﬁnancial insﬁtutions would then be diverted to defendant through various . |
| accounts desrgned to mimic legltlmate busmesses as well as varions shell compames B
| One of the ways defendant would obtam personal 1dennfymg mformanon for use ' |
s hJs operation was to beﬁlend young adults and offer fhem an opportumty to go into_
business with him. He would provide these individuals with small payments, wlnle using
' thexr identities to obtain ruch larger.sxnns of money. Burniston, along with two other
&01mg' men; B.B. and -B.C.,. '.were_'amongu the individuals wbo provided their personal
'idenﬁtying ﬁfoﬁixatton to defendant. .. o |

| In the early mormng of November 11 2016, | Bnmlston ] body was d15covered on

a street m the C1ty of Corona. His body was dlscovered on the grormd behind his parked .
: Avehlcle w1t11 two gunshot wounds to the head. Ultxmately, defendant was charged W1th
first degree murder in connecﬁon'witb_ Burniston’s death (§ 187, s'ubi (a) count 1) as
well as numerons other charges related to the possessxon of ﬁreaxms 1dennty theft, and

vanous ﬁnancml Crimes.




B. Relev'ant‘Eviaence ot Tridl5
nS Cnme Scene Ev1dence |
An mvestlgator w1ﬂ1 the R1vers1de County Shenff’ s Deparhnent te suﬁed that he -
was dlspatched to the scene ofa suspected murder m ﬂ1e eaﬂy morning of
November 11, 2016 He amved ata locanon off of Temescal Canyon Road near the |
border of the Clty of Corona, whmh be- descnbed as rural and surrounded by open ﬁelds

but located on the outsklrts of a nearby residential commmnty Atthe scene, the

o mvestrgator observed a body on the ground lying near the rear end of a parked, red

- vehicle. The body appeared to have two gunshot wounds to the head. Investlgators '} R
1ocated two nme—mﬂhme’rer sheli casings near the body and later 1dent1ﬁed the body as
“that of Bm'mston
‘ Two residents who hved in the resrdentlal cornm1m1ty near the crime scene also -
testlﬁed at 1r1a1 The first re51dent testrﬁed that, on November 11 2016 between the
houxs-of 12:00 and 2 00am, she left her home to prck up her son, fo]lowmg hrs retum
' from a school feld 111p As she 1eft her resxdentml commumty, she observed two_ Ve]ncles.’
parked in tandem on n the srde of the road, and she observed two men walking toward the -
' -. rear of the second veh1c1e She descnbed the ﬁrst vehlele as black or dark-colored and
. the second as red. After plckmg up her som, she took the same route home and, thls time,

she observed a body lymg behmd the red vehmle apew vehlcle that had stopped along -

5 As already noted, defendant was charged and convmted of numerous offenses
related to firearm possession, 1dent1ty theft, and financial crimes. However, becanse
defendant has not alleged error with respect to these convictions onl appeal, we
summanze only the evidence relevant to the murder conv1en0n



ﬂ1e road, and the driver of that hew vehxcle attempimg to render ass1stance The dark -
vehlcle she previously had observed Was no longer present | |

The second resident tesnﬁed that-on November- 1 1 2016' he was dnvmg home
- from Work when he notrced ared vehicle parked on the side of the road After he drove
' past the vehlcle he observed a body lymg on the ground behmd the vehicle. The res1dent |
. stopped his vehicle, ex1ted, and walked over to see if any assistance was needed When
ﬂle individaal did not seem to respond, the re31dent called 9 11 A few mmutes later the

first resident who testlﬁed dIOVf: up and also stopped to render assistance. -

2. Testinl_ony of S.A.

S:A. testiﬁed 's'he. had beenin a dating relattonship with Bumiston fronl. 20 1_'1 until
‘ his death. .Sontennxe in 2016, Burniston quit‘his regu}ar jobs, but SA conﬁnued to see '.
- Burniston with money She understood Bntniston to be in a bnsiness' relaﬁonship with

. 1defendant and that he Would occasmna}ly meet w1th defendant, but she did not know the
nature of their busmess S A tesnﬁed that Burniston had shown her pxctures of -

defendant and Would also penochca]ly show her fext messages mdlcatmg when and where
Burniston and defendant mtended to meet.

On November 10, 2016_, she received a text message ftom.Bumiston around

11:30 p.m., stating that he vfas going to meet w1th def_endant‘.in Corona. When she awoke .

_ the next mOming, she savst that two addiﬁonal text messages had been sent from

Burmston s phone statmg he did not meet w1th defendant but, mstead, went to have

| drinks wn:h some fnends She felt uneasy because the messages nsed phrases and -

: language t‘nat was atyplcal of Burmston She tried calling Burmston several times, but




" the calls went stralght to his vo1cema11 each time. Eventually, she went to Took for -

Burmston at his grandparents home where she learned that Bumlston had been k111ed

3. Teshm‘onv of Forensic Accountant

- A forensic accountant testified he had been retained by the-RiVerside County '
ID1stnct Attorney S Oﬂice to conduct an analysrs of volummous ﬁnanclal records related ~
to the case. Based on this analysrs he concluded that Burmston s 1dennty 'was assoc1ated
with numerois transactions m an exterisive ﬁnanclal network mcludlng a shell account :
used to dlstrlbute money and several large loans A bank account I Burmston s name
was used.to facﬂltate the nfansfer of more money than any other accomts lmked to thas
ﬁnanmal operanon, and- Burmston S 1dennty was assoclated w1th apprornrnately
S 40 percent ofall transactions- related to thrs operahon The only 1dent1ty assocrated w1th

the ﬁnancral operanon that was more prevalent fhan Burmston s was that of defendant ,

4 Tesnmonv of Anahenn Police S Jeant

A sergeant w1ﬂ1 the Anahenn Police Department testrﬁed that in the fall of 2016
| he was tasked w1th mvestlgatmg a clann of 1dennty theft The 1dent1ty theft v1ct1m
.reported that a credlt union account had been opened mn her name wrthout her perrmssron
k and ﬁthher prov1ded a copy ofa utlhty bill, whlch had been submltted to the credlt umon .
, .for payment The bill bore the 1dent1ty theft victim’s name but defendant s resrdenual
address Upon mvestrgai:lon, the sergeant learned that the account had been opened

* online, obtamed the IP address used to open. the acooun‘g and d1scovered the IP address .

~ € Internet protocol address. o




was also associated with deféndant’s residence.- The-sergeant also discovered that -
numerons acconnts and credi_t cards had heen opened naing the same IP:'addre'ss, and that .
_defendant and Burniston wete assocfated with. many of these accounts. Finally"ﬂle'
sergeant discc')vered th‘at the credit nnion had iseued a check to the identitjr theft Victixn,
the check had. been maJled to defendant’s resulence and the check had been cashed

. On October 27; 20 16 the sergeant visited defendant at defendant ] re51dence and |

conducted a recorded mtemew The recorded mtemew was played for the j jury. Durning

' the mtemew defendant adxmtted he had some business relanonslnp with the 1dent1ty

theft v1<:txm, which’ mvolved using her 1dennty for ﬁnanmal tIansachons When asked .
‘about the cashed check, defendant denied ever receiving such a check and cl‘znmed that he
‘would have returned any ench-check.to the victum, even if he had feceived one. When
.defendant clairned that he would not have been able to cash a check Inade out m the
viCﬁm.’sAnaIne; th‘e'.sergeant lndlcated that-the check ““was made out to a caI ccxnpany as’
well” Defendant adamantly clainled‘tha.t any invesﬁgadon regarding the check would
_not lead back to hm : | | |

The serge'ant eventnally léaxne‘d the .che._ck' _had been deposited fnto a'bank.-accqunt
held by Bric Burnistod “Dofng Business As .. Premier Motors.”" H0wever, by the time
the sergeant attempted to locate _Bnmiston for an interview" Bﬁston bad aheady been -
killed. | |

5 Test:monv of B. C

B.C. tesnﬁed that he ﬁrst met defendant in September 2016, shortly after B.C.

_' turned 18 years of age, while aﬁendjng an event for car enthusiasts. Defendant propo‘sed .



' that B.C. con51der becommg a“ sﬂent mvestof’ in defendant’s busmess The prec1se |
- :nature of defendant s busmess was unclear to B. C but B.C. understood fhiat ﬁus mvolved o
_ defendant s use of B. C s pemonal mformatlon in order to obtain 1oans and, n exchange
- BC. would receive a monthly payment At the 11me B C. thought 1t was a worthwhlle
venture becanse he had 10 money and had been ev1cted from his parents home.
At some pomt, B C a]so began acting as apersonal assistant to defendant and was -
‘ pald $1, 000 ‘each month m exchange for nmnmg errands, p1ck1ng L food, and dnvmg
, " defendant B C. testified that he met Bmmston on one occasion after dnvmg defendant
toa meetlng with Burniston. At the tnne B.C. understood that defendant had some type
. of busmess relanons]np with Bumlston and was delivering money to Burmston. -
- B C. reca]led that, in a pnor conversanon with defendant, defendant stated a
' female busmess assoc1ate had empt1ed one of thelr bank accounts and suggested he |
-would pay $10 000 to have the woman kﬂled B.C. also recalled that, on a different :
;occasxon, defendant expressed a desn'e to kill Burniston. However defendant did not -
:djsclose his monvanon for wannng to kill Burmston, and B.C. d1d not ask out of fear
defendant rmght become angry Accordmg fo B. C defendant explamed that he would
contact B.C. tohave B C dnve defendant to kﬂl Bumlston Wh]le defendant d1d not

.dlsclo se where or how he inténded to eany out the killing, B C. knew defendant kept

several ﬁrea:rms. :




' In the eveuin'g of November 10, 2016, defendant sent B.C. a text message, iv_vhi.c.h -
' signaled defendant’s desire tocany out tﬁe killing that day.” Tn response, B.C. drove to
" v_defendaut’s home to meet defendaut, As they left, defendant suggested that they take

B.C. ’s vehicle. B.C. did not see defendant cai'rying any weapons at the time ttxey left his )

| home ‘However, whlle dnvmg to thexr deshnatxon, defendant puiled out a gun that had E

been hldden in defendant’s clothing, said he was gomg to test it to see ifit worked,

- fireda couple of shots out the wmdow of the vehlcle _

.Defendant mstructed B. C to drive to a location off of Temescal Canyon Road and

| ', | eveutually instructed B.C. to park alo,ng’,the sxde of the toad Defendant then exited the

“ vehicle whde texting on a mobile phone, reentered the vehicte, and asked B.C. to repaxk
the vehiol_e 'farther down the street. After about five minutes, Burniston arived dnving a ’
red veb'.i_clej, and parked' behind B.C.’s vehicle. bet'endant exited B.C.’s x}ehicle, tapped -
himself as'if to check to ensure he had his ﬁreamd, a:ud walked to-the rear of Burniston’s
Vehiele. B.C. uever exited the vehicle, but 'he watc}led through his reatvte\fv m'itr:ors'as )

g Butnistou exited the red ueldicle and vualked to meet defendant- B.C.. recalled seeing

Burmston smoke a mgarette while talking with defendant

Ay

After some penod of tlme B.C. heard two glmshots defendaut quickly retumed to
B C s ve}ncle aud B.C. drove away Defendant was holdmg a ﬁrearm, as well as

' Bumiston’s mobile phone when he returned to_ B.C. s yehlcle. _B.C. drove defendant-

7 B:C. exchanged 2 series of text messages with defendant in which they .
discussed going to a car meet. B.C. clarified that a car meet is an event in which car
enthusiasts gather together to view each other’s cars, but defendant had previously

~ indicated this would bea 31gna1 that defendant mtended to kall Burmston that day

10




sttaight-to defendant’s home where defendant chanée‘d his etotlnng and handed the
clothes he had been wearing 0 B. C ) thatB C. could dtspose of them B.C. test]ﬁed
that he ongmally mtended to- keep defendant s clothmg as Ieverage in case B C.was
contacted by the pohce but one of his ﬁ1ends eventua]ly bumed the clothes ‘when B. C
: revealed h1s mvolvement n Bunnston s kﬂhng
B.C: admitted he was granted nnmnmty n exchange for }ns testnnony agamst V_ o
defendant He adnntted falhng to dxsclose hlS mvolvement n Burmston s killing when
' he was m1tla11y contacted by the police. B. C also admltted he d1d pot tell the tmth when ' |
| the police mlttally conducted an interview with hnn Nevertheless B.C. stated he had
' confessed to a fnend about his mvolvement mn Burmston ] kﬂhng the mght it happened, )
. which is what led the friend to help bum defendant s clotlnng
" On cross—exammahon, B. C adnntted that he had access to defendant s vehlcles
and home as part of his work for defendant B. C also admltted that defendant bad
prev10usly shown him where some of defendant’s firearms were stored and further
adnntted that he bad access to these firearms. B C. agam admltted he lied to the pohce
| when he was mlnally contacted about Burniston as well as dunng a subsequent mterv1ew
at the pohce statmn B.C. also acknowledged that, despite bemg granted mnnumty for
-taeshfymg at defendant s prehmmary hearing, some of the testlmony he- gave at that time
was mcons1_stent Wlﬂl lns trial testunony. He admuitted that he»never approached the ‘
‘ depnty disn.icti attorney to clanfy maccnraeies'in his prelimjnary hearing testi.tnony vprior_ -

- totral
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6. Evidence of .Mooile Phone Communications .
An investigator w1ﬂ1 the Riverside Count§ District Afto_méy ’s Office testified fthat;
foﬂowing the discovéry of Bumieton’é 'body-, invesﬁgators contacted Burniston’s family
~members, ootained Burniston’s mo‘biie pnon'e nulnbe;, and used that'inférnlaﬁon to
A review call records related to Burniston’s comn_lnnicaﬁons. -iiwestigators noted the most
"recent phon'e :nnmbers 1_:ha‘t had called-Bumis;on’é mobde phone, condu_ct_ed a search in.
. police databases for those phone numbers, and discoveredi that one of -ﬂlose_nnmbe'rs was. '
assoc1ated with defendant8 |
The mvesngator explamed that the police also recovered a moblle phone which
was in defendant s possessmn at.fche time defendant was detamed and subsequent_ly -
arrested. 'The police emeted a sexies ofte?ct In_es'sages sent from B\nniston’s p_hone
) number to the niobile phone in'defendant’ s posse;sion The text exchanges were
presentcd to the me From Septemoer 28 through N‘oveml..)erv 10, 2.0.16 Buinisfon sent.. .
multlple text messages to defendant complammg about the fact that Burniston had not”

been pald as pronnsed and about ﬁle mishandling of various accounts m Burmston s

8 Wh]le the phone number was reglstered toB.B, defendant had prekusly filed -
a pohce report, representing that the phone number belonged to defendant. Asa result,
the number was hnked to- defendant n the police database

12




. name.” OnNovember 10, Bumistoﬁ seﬁtﬂ a ,s.eries <.)f text inessqges to dgfgndaﬁt’s phone )
sugg(astiﬁg tﬁé twohada piamiéd meeting l;a.ter;that eve.l_aling‘r._10 .

- | ThC investigator also tesﬁﬁe& ﬂmt polic;: -1-1ad t?acked céﬂular phone data for
anis‘gdn’s phone nilmber, the Phc;n'e mumber assoéiat,ed w1th defendant, and a ﬁ]jrd .
' _prepaid mo:bile i)h(-mev:number. The .céﬂuiar data showed the followmg sequence of
events on. the evening of Nov;:mber 101, mto the moming of November 11, ,2AO_16:A ®» .
defén(iiant;'s phonc was -;Ctive at h.lS rf:si.déncc‘jbefore bei.né ‘-tumed' off; ) Bﬁston’s»
- phone apI;mached the crime sceﬁé; (3) the p_rep;did mobile phone number was activated
néax th'e. area of the crime scene; (4) Burniston’s phon‘é andtheprepmd moléile pho;le
number 'Were acﬁjve at the same time at thc cr'-ime;;scc'ne; ‘(5.) the prepaid mobile phone
, nu;nber was shutj off; and (6) Bu_miston’s.ph'ong_tréyélcdﬁfmm tht.:‘crime. sc;ne m thev ' | -

direction of defendant’s residence before being tumed off.

-+ 9 OnSeptember 28, 2016, Burniston sent a text message inquiring why he had
received mail stating he owed monthly payments to a lender. On October 6, Burniston
sent a text message that expressed concern over the fact he had not been paidas . '
defendant had promised. For the next two weeks, Buiniston sent multiple text messages
that requested defendant make the promised payment. On October 21, Bumniston sent - -
text message stating that a bank had closed one of Bumniston’s personal accounts. On -

“October 29, Burniston sent a text message stating he had been contacted by two different
lenders claiming he owed money. Finally, on the morning of November 10, Burniston
 sent a text message stating he had received a call regarding an-overdue payment ona cash -

advance and a second text message stating he had represented to the vendor that payment
would be made later that day. ‘ ' : ' -

- 10 Specifically, at 6:27 p.m., on November 10, 2016, Burniston senta text o
. message stating: “Everything still on for tonight, Bro?” At 9:15 p.m., Bumiston’s phone -
made a call to-defendanit’s phone and, at 9:31 p.m:, Burniston’s phone sent another text
. stating:. “Let me know, Bro. I haven’t heard from-you in a while.” At 12:06 am., on
November 11, Burniston’s mobile phone again sent a text stating: “Address, Bro.”

<13



A secondj investigator with.,the Riverside County District Attomey’s Office
.testiﬁed.that she anaiyned records rela.ted to the prepaid mobile phone nu_fnber. The _.
prepaid mobile phone card a-ssociated with _the ntnnber‘was ac_tivated n Bumiston’s name
| ‘.on 'NoVember 9, 20‘16' was not used after November 11; and was used only to contact
Burmston ] known moblle phone number. She adnntted the phys1cal phones
: correspondmg with Bunnston s mobﬂe phone and the prepmd mobile phone number
vvere never recovered |
A' A reiml store.employee tesnﬁed that she conducted an mvesuganon into fecords |
related to the purchase of a prepaid mobxle phone card. The retall store’s recelpts showed
that a mobile phone, prepald mobile phone card, socks; underWear, gloves, and-a shiet - ¢
had Been punchased togefher on 'Novenibef 7, 20 16, using a lcre‘dit card in the name of
BB .o oo
B. B. testified as a Wltuess and denied pm'chasmg the prepald moblle phone. card
~ om November 1, 2016 When shown a copy of the credlt card used for the purchase B.B.
. demed ever applylng for, possessmg, or using the card. However B B. acknowledged he
" .had previously glven defendant a copy of his soc1al secunty card and 1dent1ﬁcanon ca:d

because he wanted defendant to “help [Inm] bmld [his] creéht” B.B. was not aware that

defendant used a phone Ieglstered n B B s name.

7. Ev1dence Found ; 1n Defendant’s Possessxon

An mves’ngator with ﬂle Riverside County DlSt[lCt Attomey s Office tesnﬁed he
' mventoned the items in defendant s possession at the time of defendant s detention and

subsequent arrest. Withjn,de'fendant’s wallet, invesﬁgators located, among 'other ‘rhi'ngs, :

14



_' (1) a dnver s hcense w1th Burniston’s 1dennfymg mformatlon but beanng defendant
- prcture (2) three credit cards in the name of B. B.; (3) one credlt card m the name of
| Burnlston and @a credlt card in the name of B.C.1' Ope of the credit cardsinBB.’s
" name was the same card used- to purchase the prepald phone eard and phone from the -
ret‘aller - .

The phone int defendant s possessmn at the time of h1s arrest contained, anlong
other unages photographs of Burmston S dnver s heense somal secuxity card, and a -
o debit card mBunnston $ name; photoglaphs of B.C’s dnver § license and socml secunty '
card" photo graphs of BB. ’s driVer’s lieenée and-: social secu'rity card; and a photo graph of .- |
five ﬁrearms Iymg across the bed 1 in defendant s re51dence Addltronally, defendant s |
- phone stored a video deprcung defendant dlsplaymg and discussing ﬂle various ﬁrearms
m hlS possessmn, wmcluding two d1fferent ﬁrearms that used nme—nnlhmeter ammumtron

The mveshgator also testrﬁed that while cellular phone tower records mdlcated S
" defendant S phone had been shut off at the ttme of Bumiston’s kﬂhng, the data on
| defendant’s phone eontmued to keep track of its Iocauen usmg the phone s GPS system.

The locanon data md1cated that in the early mormng of November 11; 2016 defendant S

phone had physmally been at the crime scene around the same time as Burmston s phone

~ and ﬂle prepard moblle phone

. 11 The investigator merely conﬁrmed that the items documented in exhrblt 167
© were located on defendant’s person at the time of his arrest. The specific items
documented in exhibit 167 had been prevmusly detailed in another w11ness S testlmony
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4 Einally, the data records .ﬁom defendant’s phone showed that ic was used on‘ -
muluple occasmns on Novembex 11 2016 to conduct Internet searches regardmg the
discovery of a body n Corona 12 Cellular phone tower data also showed that durmg thls '
' _ time penod, fthe"phone traveled from defendant, s res1dence to the location of the crime -
scene hefore njaveling'beclic toward Riverside. o

: 8. Bvidence Recovered_ﬁom Defendant’s Residence

An inyeshgator with the Riverside County Diéb:ict Attorn'ey’s Oﬂice tesﬁﬁed that
" durmg the course of theu mvest(gatton, all of ﬂne ﬁrearms depxctedm the video dnd the
-photograph on defendant s phone were recovered, except for the sma]lest mne-mﬂhmeter |
fitearm. Based upon a forensic’ analysis, the one mne—mllhmete_r ﬂreann'that was
recovered was not used _in-connection wﬂh Bﬁmis’ton’d 'shooﬁng.- Whﬂe senrching
defendant’s home, :invesﬁgato.rsl also discovered _ammm’;iﬁon that matched the 'hrand and

color of the shell casings 1oczited near Burniston’_s.hody.

9. Defendant’s Testimony
Defendant elected to testify in his own defense. Defendant acknowledged that he
and Btundston had a business relaﬁonehip, descﬁbin_g Bumiston as a “silent investor”

‘who contributed his “Creditworthiness” for the purpose of providjng credit repair

12 Specifically, at 7:10 a.m., on November 11,2016, defendant’s phone was used
to conduct an Internet search of the terms, “ ‘Corona News’ ”; was used again at -

-+ 7:12 am. to conduct an Internet search of the terms, ‘Corona, California News, body

found’ ”; and was used again at 7:39 am., to conduct an Internet search of the terms,
“‘can prepald phone be traced.” ” The: phone was used later that afternoon to again

. search for the terms, “ ‘Corona, California’ News body found’ * and “ ‘Corona, California
N News body found today e : ' :



services. Defendant stated a]l of the CICdlt eards he had inhis possessmn were gwen to
hnn by the 1dent1f1ed OWRETS, and all of the md1v1duals Who prov1ded him w1th thelr
._personal 1den'nfy1ng mformanon did so wn:h full knowledge of what he mtended 1o do |
: w1th that mformanon Defendant also aeknowledged that he hired B.C. as a personal
| ass1stant ‘ ‘
Accordmg to defendant, he was out w1th a gnlfnend, L., on the evenmg of
"November 10 2016 and dropped her off at her home around 5:00 or 6:00 pm He >
'. mtended to go to a car meet later that evemng with members of hxs car club but nussed
the preaxranged meenng nme ) he mstead decided to visita deferent glrlfnend $ home
Defendant admltted t’nat he briefly retumed to his resnience that evemng to meet B.C.,
o bui he stated that the purpose of domg SO Was to allow B. C to borrow one of defendant s -
cars. At some point while he was at home defendant nnsplaeed his phone, and he
. returned to S s home wnhout 1tl
Accordmg to defendant, he retnmed to his re31dence the momnfg of
‘ November 11, 2016, and dlscovered B. C in the hvmg OO B C then eonfessed to
» defendant that he and a fnend went fo meet Burmston the prevmus night; the purpose of
- the meenng was to.purchase manjuana there was some (hsagreement about the cost; and
| the fnend eventua]ly shot Burniston. Defendant explamed that he owned five ﬁreanns
| Vmcludmg two nine- mﬂhmeter plstols B.C. had akey to defendant’s home and knew

- where the firearms were stored and B. C confessed to takmg one of defendant s ﬁxearms R

to the meetmg wnh Burniston.- ‘
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B.C. told defendant he did not sce the actual shots andithus did not mbw if
Burmston was kﬂled As a result defendant used hrs phone to conduct Intemet searches
toseeifa murder bad been reported m the DEWS. Defendant also admrtted purchasmg a .

_mobile phone and prepaid mohlle phone card sometrme during the w}eelg pnor to
Burniston’s death, but he claimed that he gzri/e the phorre'to h,.C: the day it Wes
purchas‘ed' | | | |

_'Defe_ndant admitted, both on direct examination and durmg cross-examination, -
that he did not disclose B.C‘:’s conression prior to toal.

C. Verdict. and Sentence . |

» T-he. jury found defendarnt guilty of rrru_rder (§ 187, subd (a), cm_nrt. 1) and also u
found true the ellegdﬁorxs that der'endant-was lyirrg in wait and personallj discharged 5

. ﬁIeann carus.i'l_ig.death in the cordm_issiOH of the murder. The jury édso returrred guilty

| verdicts on the numerous other eh:rrges made against deferrdant ‘

Defendant was: sentenced to Irfe mpnsonment wrthout the poss1bﬂ1ty of parole for

. the murder conviction in count 1; a consecutrve mdetermmate term of 25 years to lifein
state pnson for the personal drscharge of a ﬁrearm and a consecuhve detel:mmate term of
21 years four months for the other charges. |

\N‘/” o | ‘I DISCUSSION. |

AN A. Defendant’s Clazm ofDoyle Error Does Not Warrant Reversal

*ﬁ/ ~ On appeal, deferrdaut argues the prosecutor s questronurg‘ dunn;g-cross—‘ i

A .exarrrinaﬁon reémding lns fejllrre to discloseBC.’s purported confession prior to mal '

was an impermissible use of his silence m violation of his c(')rxstitutioml'ri'ghts'> as'set |
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. forthm Doyle We conclude the claim has been forfelted for: faﬂure to raise a nmely ‘
obJecuon in the proceedmgs below. We further conclude that even in the absence of -
: forfelture the prosecutor s cross—exammatron d1d not consutute EITorT . under Doyle.
L Fmally, we conclude that even assuming Doyle error occurred defendant has not
" established prejudice warranting‘ reversal.

-1 Relevant Background

Dunng the dnect exammauon of defendant, defendant testified that B.C. made a

' 'confessron regardmg the murder of Burmston that d1ffered substanua]ly from B.C’ s trial
e stsmony Defendant then acknowledged that when he was first mterv1ewed by the
police, he d1d not. dlsclose B.C’s confession. However defendant explamed thathe dld |

" notdoso because he beheved B.C. was mnocent and dld not want to nnphcate B C.m

o Burmston s death Defendant clarmed that he would not have made the sarne decxsron

'had he known B.C. would accuse hlm of killing Burmston, be accused B.C.of lymg
* when providing prehmmary hearmg and’ 1na1 testlmony, and he further expressed the
behef that B. C. had “tricked” defendznt into-not dlsclosmg the truth earher Defendant

; adamantly cla.tmed that had he k:nown B C. would he he “would have made the decrsron

[to] Jnst call[] the cops [hlm]self [1[] Before [he] cven was an’ested This- would "

have been somethmg that [he] Would have just made a decls1on on [hls] own
On CTOSS- exammauon, the prosecutor queshoned defendant regardmg mulhple
a mcon31sten01es between his trial festimony and the vers1on of events he had prov1ded to-

-the pohce when he was initially detamed and- mtemewed, mcludlng defendant s fatlare -

e




to disclose ,B.'C.’s purported confession. befendant did 'not object to thrs line of
: ques't_ion_ing.' B | -
' :De'fendant' was then asked when he r;irst leamed that B.C. had accused defendant
~ of Bumiston’s murder and why he faﬂed to drsclose B.C’s pmported confessron to the
police or'the drstuet attomey’s ofﬁce even after he dJscovered B.C’s accusattons
Defenda.nt objected to thJS line of quesuonmg on the ground it would invade attorney—
chent pnvrlege and, asa resulg the trial comt admomshed the prosecutor to tarlor any
questions to avord askmg about the substance -of any commumcahon between defendant
" and his attorney Near the end of the prosecutor ] cross—exammatxon, the prosecutor _
agaxn asked And you waated tmul almost the last week of inal to grve your version of
B: C ’s] confession?” In response, defense counsel stated. “Same obJectJon shev s
" asking the same quesﬁon. ... Ymove for a rnist:rial-” The trial court denied the request
N , for a mistrial and admonjshed the proseeutor to move onto another‘ar‘ee of inquiry; the
prosecutor concluded her cros s—exarmnatlon shorﬂy thereafter. |

On redirect, defense counsel ehcrted further testrmony regardmg defendant ]
previous farlure to disclose BC s confession. Defendant reafﬁrmed that rf he had known
) .. B.C. would accuse def_ende.nt of Bu‘miston_’s‘killing, defendant would h_a"vedca]led the. '
.. police hirnself“vsrthout- a douldt ? Defendant further stated lre would have disclosed |
 B. C ] confessmn dunng hrs mtervrew with the pohce “without a doubt.”
| Defendant s testimony concluded, the defense rested its case, and the j Jury was . |
released for the day. A.fter a lengthy dlsmssron between counsel and the tnal comt

: regardmg adtmssron of exh1b1ts defense eounsel stated: “I wanted to add somethmg

20




bneﬂy to the record There was some' objecﬁons that I was making pxior to the lunch
break, concemmg my chent s pnvﬂeged commumca’nons with his’ attomeys I just
'wanted to add I believe thai’s' going to be pursuant to the F1fth and ijth Amendments to
the U.S. Constltunon as well as just his nght to a fau' mal as pursuant to the U. S

. Consntutmn I just wanted to add that for the recor

On the day of sentencmg, defendant moved for a new 1na1 on the ground that the -

prosecutor § CIoss- -examination consututed Doyle error m v101a110n of hlS Fifth
Amendment nght to remain sﬂent -The motion charactenzed fhe enﬁxety of the

. prosecut on’s cross-examma‘uon regardmg defendant’s failure to disclose B. C s
purpor:ed confessmn as exror under Doyle, w1thout dlsnngmshmg between any of the o
~ speclﬁc quesnons asked by the prosecutor The tnal court demed the mohon, concludmg
thatxt was appropriate to quesnon defendant on cross-examination regardmg

. inconsistencies in his prior statements' and actions.

‘ 2. General Leg al Pnncmles and Standard of Review .

“In. Doyle, the United States Supreme Court held the prosecunon may not use 'a
defendant s postanest, post Mtranda[m silence £ unpeach fhe defendant’s tnal
. testlmony [C1tat10n 1. The court concluded such nnpeachment was ﬁmdamenta]ly
‘- unfau' and a depnvatlon of due process because Miranda warmngs carry anlmphed
assurance that sﬂence will cany 10 penalty [Cltatlon] [1\] The Callforma Supreme '

Court has extended the Doyle rule to prolublt the prosecution’ suse of a defendant spost-

13 Miranda v, Avizona (1966) 384 U.S. 436 (Miranda).
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.Mirdnda silence as evidence of gmlt during the nroseeuti_on’s oase-in;chi'e ? (People V.

-Bowman (201 1) 202 Cal App.4th 353, 363, ) o L

“Doyle error can occut either'in questromng of wﬁnesses or Jury nrgument .

| (People v. Lewis (2004) 117 Cal App.4th 246, 256.) However “[t]he United States |

| Supreme Comt has explamed that a Doyle vrolatron does not occur unless the prosecutor -
.18 permztted to usea defendant 'S’ posmrrest sﬂenee agamst him at trial, and an objectlon

. and appropnate mstructron to the j Jury ordmanly ensures that the defendant s silence wﬂl
not be used for an rmpermrsmble purpose.” (Pe0ple V. Clark (2011) 52 Cal.4th 856, 959. )

- Thus, wal_e Doyle error may be pr_ermsed upon a smgle improper question, there must

. also bea defense objeeti.on to tbe rlues'tion that 18 etrbneouslv‘ overruled in order to ‘

' conshmte error. (People v. Lewis, atp. 256. )

| Fma]ly, even where Doyle error has occurred,- such errox must be prejudicial under

the-étandard set forth il Chapman V. Calzfomla (1967) 386 U.S. 18 to warrant reversal.

(People V. T homas (2012) 54 Cal.4th 908, 93 6—937 ) Under t'ms standard, “reversal 1S

reqmred unless the eIT0Y Was harmless beyond a reasonable doubt” (People V. Hernandez
(2011) 51 Cél.4th'- 733, 744-745) or, stated altemaﬁvely, it must be “beyond a reasonable'

| doubt tbat the error complamed of did ot contribute to the verdrct obtamed (People V.

- Pearson (2013) 56 Cal 4th 393, 463 )

3. Defendant S Claun Is Forferted for Faxlure To Rmse a TIIIICIV Oblectton Below

The Cahforma Supreme Court has repeatedly recogmzed that the failure to make a
nmely Ob_] ectron on Doyle grounds and faﬂure to request a curative admomnon

constltutes forfeiture of any claim of DOyle eTror oI appeal (See People v. Tt ate (2010)
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49 Cal4th 635, 691-692; People y. Collins (2010) 9 Cal 4th 175, 202; Pe0ple v. .
o Huggms (2006) 38 Cal. 4th 175 198; People V. Coﬁfman and Marlow (2004) 34 Cal 4th 1,
8y | |
As the People correcﬂy note, the prosecutor s questlons oD Cross- exammanon 4 |
_ actually addressed two, dlst]nct mstances in which defendant faJled to disclose B.C.’s
‘7 purported confession: (1) defendant s faﬂure to dasclose dunng lns prearrest mtemew
with police, and (2) defendant s faﬂure to disclose after learming of B. C $ tesnmony at
defendant S prehmmary heaxmg The record here shows t‘nat defendant did not rmse any : |
' objec’nons 1et alone ob]ecnons based upon Doyle 1o fhe line of quesnomng mvolvmg hlS
o prearrest mtemew wnh pohce Accordmgly, any claim of Doyle error premlsed upon :
these quesnons has cleaﬂy been forfelted .
Further while defendant did object to the handful of questlons regardmg his

failure to_disclose B.C’s cenfession after 1eaming of B._C.’s aecn‘sa’nons,. the only
" objection made was based upon aftorney-client pﬁviiege. The Califofnia Supreme Court -
 has conchuded fha’c an objection based upon'attofney-clfeni priviliege doee not‘presei’ve .a.n
| obJecnon based upon Doyle error for pmposes .of appeal. (People v. Tate, supra 49

Cal 4th-at pp 691-692.) Thus, defendant s ob]ec’non at the time of cross—exammahon -

was not sufficient to preserve any claim of Doyle error.
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" Defendant attempts to avoid thi‘s..'conclusion by highlighting the fact that defense
' eounsel elariﬁed hlS prior ol)_jeeﬁons “before the parties left for the dayl”}“ How'ever,‘
: “-[a]n' 'objectionfto evidence must genere]ly 5&: r)reserved by. speciﬁc objeeﬁon at the .ﬁme
the eﬁdence is‘i_ntrodlrcéd; -the opponent c_aﬁnot mai(e a .‘placeholder’ objecﬁon stanng
- general or inc'orrect grourxds .. and revise the ijecﬁon later . staﬁng specific or
_ d]fferent grounds.” (Pe0ple V. Demetruhas (2006) 39 Cal 4th 1,22.). erewrse a
contemporaneous objecuon and request for j Jury admomuon 1s reqmred to preserve a
, clalm of prosecutorial misconduct based upon a prosecutor s comments before the Jury-
_ -(People V. Gamache (2010) 48 Cal. 4th 347 371; see People v. Holt (1997) 15 Cal 4th - _
) 619 666—667 [The reqmrement that objections be tnmely ralsed apphes to Miranda-based
Ob_]eCTIOIlS 1) | | |

Here defense counsel’s clanﬁcauon came only after defense counSel .engaged m
: red]rect examination ehc11mg testimony on the exact same toprc defendant s teshmony |
| had conoluded, the defense rested ifs case, the jury was excused for the day, and the trial
co_urt condueted a conr’e_rence 0_11 Numerous other evrdenhary matters.. Wamng mml ﬂus o
tirrre‘ to raise an objection deprived ﬂxe trial 'court of the »aldility to hﬁinediately'address
any potentlal preJud1ce w1th a curatwe admomtxon and further depnved the prosecutmn

of the abihty to lay the foxmdatxon for potentlal exceptlons to the extent auy ob_]ecnon had

_ 1 Defendant also represents that he requested a mistrial during the prosecutor’s
cross-exarmination, implying that such request was premised upon Doyle error. However, -
the record shows that the request for a mistrial was made following an objection based

upon attormey-client privilege, and there was no mention of alleged oonstmmonal ud
let alone any specific mentron of Doyle €ITOT.
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merit. Thus the objection was neither timely nor speciﬁc_, and any claim of Doyle error

has been forfelted for purposes of appeal

4 Even m the Absence of Forfemlre We Would Fmd Neo Eor |

Whlle we have concluded defendant fOl‘fClth his cla:m, we also beheve that, even
inthe absence of forfelture Doyle error did not occur in ﬂns case.
“The Doyle rule .. . isnot absolute ” (People V. Bowman supra 202 CalApp 4th
at P- 363 J It does not prohlblt the prosecutlon s use of a defendant s sdence m a vanety '
- of smlatlons mcludmg the use of a defendant s prearrest sdence (Id at pp 363 364
K Jenkzns V. Anderson (1980) 447 US. 23 1,238 [“[T]he Fifth Amendment 1s not vmlated
. bytheuse of prearrest silence to mpeach a cnmmal defendant S credlblhty ”] People V. ., |

Tom (20 14) 59 Cal.4th 1210, 1223 [“The prosecutlon may ...usea defendant’s prearrest

N sﬂence in response to an ofﬁcer S questton as substannve ev1dence of gmlt, prov1ded the .
: defendant has not expressly mvoked the privilege.”].). Here the record discloses that
defendant submltted to an mtemew wfth pohce and dlscussed DImerous topics related to
. Bumlston s murder pnor to defendant’s assertion of his. ng,ht to counsel and- pnor to hlS
. arrest.1> Thus, as an 1mtta1 matter, we: agree w1th the People that the prosecutlon $ CTOSS-
examination of defendant s failure to disclose B. C s purpoxted confessmn at the fime he

actively engaged in a preanest mtemew _w1th police cannot be the basis of Doyle exror.

15 For example, defendant clzumed that he never. spoke w1th Burniston on the -
evening of the murder and did not own a second nine-millimeter firearm. After these .
exchanges, defendant requésted an attorney and the pohee ended the mterview.
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- .It isl t_rhe that later in defendant’s mwwiew, he asserted h1s 'right'fco.counseland the
police ended the interview in reepnnse HoweVer' “the exercise of [a .defendant’ s]
. -Mzranda tights in the midst of his statement to the pohce does not erase the statement -
previously glven. A fally voluntary staiement to pohce fo]Iowed by mvocanon of the |
nght to remain silent does not render the voluntary statement somehow the less vohmtaxy
and thus madmissible. . . . [A] deliberate omissinn in a Vblu_nfary Staiement to police is
[oot] tantalnoﬁnt to an'exercise of the nght to remain silent. The pnnciple of - Doyle _
cannot be stramed so far.” (People v. Clem (1980) 104 Cal App 3d 337 344. ) Thus fhe
. fact that defendant eventua]ly mvoked his nght to counsel and remamed sﬂent thereafter
| does nqt preelnde the prosecuto; from cross—exam:mng defmdant regardmg mconsistent
efatements er selecn've‘ éilence prior to-that time, aud cross-examination on that subject
does not constnute exrror under Doyl e.

As the People correctly note, the prosecutor’s quesnons regardmg defendant s -
'pdstarrest faibare to disclose present a clpser qu_estton However, while the permlsslble _y '
nse of postarrest _silence' is indeed Amo‘re'limi‘ted, .“a prosecutor may refer to the
-defendant’s :pnstaxrest sjlence m fair response to an exculpatory clamm or in fair eommen'e
“on the evidence wiﬂlout violaﬁng'the defendant’é dne nrocese nghts.” (People v. Wang

(2020) 46. Cal App Sth 1(}55 1083.) As thls court has prevmusly explamed “[A]n
| assessment of whether the prosecutor made mappropnate use of a defendant s postarrest
‘silence reqmres conmderaﬁon of the context of the prosecutor s mquuy or argmnem;
[a] vmlatlon of due process does not occur where the pfosecutor S reference to

defendant’s postarrest silence consnhnes a fa1r response to defendant ] clann or a fair
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comment on the ev1dence [C1tanons ] ' ‘boyle’s protectiOn of the.right to remain | B
_ sdent isa“ shreld,” not a “sword” that can be used to “cut off the prosecu‘uon S fa]r |
: -'response to thc ev1dence or argument of the defendant” i (Pe0ple V. Champzon (2005) .

134 Cal. App. 41_h 1440, 1448.) | |

Thus mumerous courts, mcludmg th1s court, have found no error under’ Doyle

where the prosecutor s questrons or comments are a dlrect response toa theory or

- argument ra.lsed bya defendant (See People V. Champzon supra 134 Cal App. Ath. at

p. 1448 [© ‘Questrons or argument suggestmg that the defendant did not have a falr ‘
‘ opportumty fo explam his mnocence can open the door to e\rldence and comment on hrs 4 -
srlence ’ ”] People V. Wang, supra 46 Cal App.5th at p. 1083 [no Doyle error where
prosecutor ] cross—exammahon was not desrgned to-draw mdependent meamng _fro_m :
. defendant s silence, but instead. mtended to correct the false i nnpressmn defendant med to |
- create in dnect tesnmony that he was fu]ly cooperatrve with police]; People V. C ampbell
X (2017) 12 Cal. App. Sth 666 672-673 [prosecutor may fanly questlon defendant on
postarrest sﬂence where a defendant testlﬁes on the stand in an attempt to create an
‘ 1n1pressmn he fully cooperaied with law enforcement] People V. Del gado (2010)
'181 Cal:App.4th 839, 852-854 [same]; People V. Colhns (2010) 49 Cal4th 175, 204 [A .
prosecutor S questrons regardmg a defendant s fadure to come forward earher with hlS
.a]1b1 can be “a Iegmmate effort to ehcrt an explananon asto why, 1f the ahbl were true,
[the] defendant did not provide it earlier ”] ) _

Here defendant first raised the issue of his faﬂure to prevrously dlsclose B.C’s

purported confessron on direct exammatron, openly acknowledgmg hls sdence onthe



. -1ssue in pnor mteractions w1th law enforcement claunmg he had been “tncke s and

further clamung that he would have been inclined to voluntanly report B.C’s confessmn
to police had he known B C would accuse hnn of Buxmston s murder. Indeed, even after

-the prosecutor ] allegedly 1mproper cross-exammanon, defendant chose to draw attention

e ‘to the 1 1ssue again on IedJrect exammatlon, repeatedly asserhng that he Would have

e disclosed B.C.’s confessma to police ¢ wnh_ou_t a do_ubt”

" Thus, 1n context, 1t 1S appaaent that the bﬁef portion of the prosecutor’s Cross-
: examinaﬁon addree'sing defendant’e postarfest .eﬂeace was not an attemot to éravv _ .
atteaﬁon to that silence as eabstaaﬁve evidence‘ of gu]lt, but a fair response to the - |
. ageerﬁons vma.de. by defendant on dﬁect e)_(aminaﬁon Defen_daat i]jmself voluntmily alade
’ h1$ faiiure t-o die010se known to tile _]ury and voluntaxilyr offered an\ explanaﬁon for hls :’

' .failm'.e._to ;ﬁsclose during direct examination. Havmg done so, defend_ant 'canaot claJ.m
&mt_the Fifth Aaieaomeat precludes the prosecation from cross—exaraining- hun on ﬂaat L
very sabject.. Parﬁculaarly in light of defendant’s repeated assertidns that he would bave :

| .mdependently made the dec1sxon to reveal B. C s confessmn had he known of B. C s

| v.accusahons a ques’aon regardlng why he failed to do so, even after leammg of those
. accusatmns‘, was a logical and fair response. Where defendant himself has opex_xed ﬂ1e. '
door to_a specific line of ouesﬁoniag involviag his faﬂure to make a disclosure following
his arrest, the prosecutor’s attempt to croés-ej{amjne defendant on that, squect does siot-

" _run afoul of Doyle.' =
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5. Anv Alleged Dovle Exror Was Not Premdrcral

 Finally, even if the issue had not been forferted and, éven assummg Cross-~

: examinatlon re'gardmg defendant s postarrest silence constituted Doyle exxor, we would -

: ﬁnd no prejudlee Warrantmg reversal.”

- \U\

Flrst, Doyle error arising from the- rnentton ofa defendant’s postarrest SJlenoe 1s'
not prejudlelal where other instances of silence 'or meons;stent statements were also
:
properly admitted for the same nnpeachment purpose (People v. Hinton (2006)
37 Cal 4th 839, 867 868 [prosecutor’ s reference to defendant’ s postarrest silence
response to a police request for an mtemew was harmless n hght of fact ﬂlat defendant .
" was also nnpeached with statements glven durmg three other postarrest pohce mterwews
. . in which he waived lns Miranda nghts] People v- Ea7p (1999) 20 Cal Ath 826 857-858
| [prosecutor s reference to postarrest srlence was harmless where defendant wasalso
'1mpeached wrth mconsrstent version of events he gave pnor to mvocanon of his nght to
remain srlent] ) |
As we have already explarned, the: prosecu’non s cross-exammanon regardmg
| defendant S meonsrstent statements and farlure to dlsclose durmg a prearrest mtervrew
' did ot v101ate Doyle and was clearly adrmssrble for the purpose of mpeachment 'Ihus
; ‘defendant § prior failure to drsclose was already properly before the jury for the purpose
of 1mpeachmg lns trial tesumony The prosecutor s bnef cross—exammatron on

defendant s postarrest s1lence served the same purpose; was rnerely cumulauve of the

- more numerous quesuons regardmg his prearrest silence; and, as such, was not

prejudicial.
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' S econd,. the other evidence of defendant’s_ gmltwas overwhehmngm this case.
- B.C. pro;/ided- direct vﬁtnéss tesﬁlnony'dlat?defendant- committed _the nturder. o
Defendant’s mobile nhone .contained locationv data'rev'ealing' it was present at the location
of Burniston’s death at the ﬁnl'e ‘B'oxniston was k't]led, and it also contained Intemet :
search data snggcsﬁng defendant had condilcted nunlerous internet searc_hes regarding the |
discovety ofa body tne day of ‘Burm'ston’s deatn. | Defendant adm'ittedvthat' he purchased :
.»the prepald mobile phone card that was used to contact Bmmston in the hours 1ead1ng up
to Bumlston S death_ Vldeo and photographlc evidence, as well as defendant S owWn
testlmony, confirmed that defendant owned aﬁrearm of the same type used to kill :
Bu_miston A search of defendant's home also uncovefed ammunitton of the same type |
' nsed.t_o kill Burniston.
' An analysis of defendant’s ﬁnanciat operation reveaied that Binnisto'n was ﬂi’Le' .
.second most lmportant 1dent1ty connected W1th defendant S network of financial
. accounts text messages between Bmmston and defendant suggested Bmmston ‘was
| beconnng impatient with defendant s handtmg of vanous accounts beanng_Burmston s
| name; and defendant had tecenﬂy' been I_nade awar:e of a police investi‘gation‘focused ona -
- cneck that had been mailed to defendant and_tﬁtin}ately deposited into one of Bnrniston’s A
~ accounts. Inlight of this oVerwhelrning evidence connecting det‘endant to Burniston’s
nturder, and the fact that thei ptosecntof did not even mention detendant’s_' postanest
silence m ner clostng argliment -We conclnde that, even if Doﬂe .exxor had occnrre'd, any

. ' ‘such exror was harmless beyond a reasonabl_e»donbt.
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. B. Admission cf Un'charged bMiscohduct' To Show*Motive Was Not Erroneous |
Defendant also cla:lms the tnal court erred when it perrmtted a Wrtuess to tCStlf};
- that defendant had prevmusly made a violent threat followmg a dlspute Over money.

| Specrﬁcally, defendant argues there was an msuﬂicrent nexus or limk between the prior -
threat of v1olence and the charged offense to render the evrdence adrmssrble to establish
motive. 16 We find nio exTor Warranting reversal on th1s ground.

1 Relevant Backg;round

At the beginning of tnal, defendant requested the trial court detemnne the

relevance and admlssrbrhty of tesumony by HG. outsrde the presence.of a ]ury pursuant o

to Ev1dence Code section 402, and the trial eourt requested an offer of proof from the
prosecutron Inresponse the People argued H. G s testomony would be relevant to show -
. ‘identity, a common plan or scheme w1th respect to the various ﬁnaucral criumes charged, -

, and rnotlve with respect 10 the murder charge Wl'[h respect to mouve the prosecutlon

' specrﬁcally detalled that H. G. would testrfy that defendant verbally threatened her with.

; vrolence when' she w1thdrew money from one of thelr Jomt accounts without his.
perrmssron The trial court concluded that H.G.’s testmony was relevant to shonv mtent,
common scheme, desrgn, or plan wrﬂl respect to the ﬁnancral crimes charged_ The tral
coutt also ruled the testtmony of a- pnor threat would be admitted for ﬂle purpose of

showmg mouve explammg fhat [t]he threat of vrolence to her m——wrth respect to a

16 We note that defendant also discussed potential esror in the admission of this
witness’s testimony for purposes of showmg intent or a common plan or design, but,
ulhmately corncludes that only the testuuony ofa pnor threat was pIC_]lldlClal
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_dispute over Inonev is relevance of intent in the current charges based upon the . '
' representatlon that the People mtended to prove defendant had a ﬁnanclal motive for
| kﬂhng Burmston | | |
Ultmately, H G. testified that she ﬁrst met defendant n the spnng of 2016 ’the |
~ two began. a datmg relanons_lnp, and she eventually opened a shared business account -
o w1th defendant when he oﬁ’ered to ﬁnancmlly help her. H. G. had access to ﬂns accourit
| and observed funds being. transferred mfto and out of the account, but she did not know
the source of the funds or the purpose of the transfers HG. eventually learned that
defendant wasina relatronshrp with another worman and, in 1esponse, wrthdrew all of the .
money from .the.accounti When defendant dlscovered what H.G. had done, he called
= HG. and threatened her. Defendant srated the amount of rnoney H.G. took was not
| E enough to justify killing her but ir m1ght justify setting -ﬁ‘re to .her narents’ home. H.G.

retumed the money to the busmess account that same day.’

2 General Legal Principles and Standard of Rev1ew )
| “’I‘he admrssron of ev1dence of prior conduct is controiled by Ev1dence Code
. _section 1101. Subdivision (a) of that sect'r‘on provides . ., : ‘Evidence_ of a person’s
character or a trait of his Or her character twhether m the form of an opinion, evidence of
reputatron, or evzdence of specrﬁc znstances of hls or her conduct) is madm1551ble when
N offered to prove hus or hex conduct on a specified occasion.” » (People v. T hompson
_(20 16) 1 Cal. Sﬂ:r 1043 1113 1114: ) « “Byidence of [prior uncharged acts] 15 adm1351ble |
however, when relevant’ for a noncharacter puxpose_—that 1s, when it is relevant to prove ‘

some fact other than the defendant’s cnmmal disposition, such as ‘motive, opportunity,
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mtent, pteparanon, plan, lcnowledge ldenhty absence of mlstake [of fact] or acc1dent 7 _.
‘ (People v. Winkler (2020) 56 Cal: App.5th 1102, 1143 Yo

‘Everi when relevant for a noncharacter purpose ev1dence of d prior uncharged act
may be excluded under: Ev1dence Code sectton 352 if1ts probauve value is substanhally
outwelghed by the probablhty that its adlmssmn wﬂl create a substanual danger of undue 4

prejudice, of confusmg the issiies, OF of mlsleadmg the j ]ury (People V. kaler supra

| 56 Cal. A'pp Sthatp. 1143.) Thus When considering whether such evidence 1s
| adm1551ble the trial court must balanoe three factors: (l) the matenahty of the facts to be‘
. proved (2) the probatwe value or the tendency of the uncharged cnmes. to prove or
- d1sprove the material fact; and (3) the existence of any rule or pohcy requmng the
- exclusion of relevant ev1dence such as prejudicial effect or other sechon 352 concems |
(Ibwl) The trial court’s ev1dent1ary ruling on this 1 issue is Iev1ewed for abuse of
| dis'cretion- (Id atp. 1144; People v. Thompson, supra, 1 Cal:5th atp. 1114.)
| 3. Agphcatlon '

‘Here, the mal court held that H G s tesumony regardmg defendant s priot thxeat
of violence i in response toa ﬁnanclal dispute was relevant to the 1 issue of motive. .
3 Evidence of pnor conduct 1s adm1551ble for the pu:cpose of estabhshmg motive whese the
| uncharged act and the charged act ‘are explamable asa result of the same motive.””
) '(People V. Spector (201 1) 194 Cal. App. 4th 13 35 1381 ) Such evtdence is adm1ss1ble SO
long as “there 1s ‘sufficient evxdence for the Jury to ﬁnd defendant commltted both sets of

acts, and sufﬁment similagities to demonst[ate that m each instance. the perpetrator acted
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S w1th the same mtent or mo’ave >” (People v. Davegglo and Michaud (2018) 4 CaLSth
3 790, 827. ) | |

| Here, with respect to both the cnarged conduc,t_ and uncharged conducil, d_efendnnt
“was involved m some form of business relaﬁonsnrp with the victim, had access to- lan
‘account in the victim’s neme; exercised con’rrol of frhe finances w1thm that acc‘ount,rand :
reéponded with vioIence, when chajlenged"with respect to his control over. mane;éernent of ..
those ﬁnances "I:hese simjlariﬁes were' 'sufﬁcient-for a jury to reasonably infer thai '

: defendant had t'he same motlve w1ﬂ1 respect to makmg his threat of Vlolence to H G and .
- kl]]mg Bumrston Moreover the portron of HG 'S teshmony regardmg defendant s

.ﬂlreat was brief, and the threat of vmlence testtﬁed to by H G was far less egreglous than
| the act of kllhng Burmston; Thus, other fzrctors that rmght have Jusuﬁed exclusron of the
testrnlonj oursuan_t to Evidence‘ Code secﬁon 352, norvrrithstnrrding its relevance to"d‘l’e ‘
'pros.ecutlon s theory of the case, were srmply not present |
Defendant claims there was an msuﬂiment sumlanty to _]ustrfy admission of*
- H. G s tesnmony under Evrdence Code section 1101 subdrvrsron (b) "However, the least
‘degree of similarity between the uncharged act and ﬂ1e charged offense is required 1 m
order to prove motive and mtent (People V. Daveggw and Mzchaud supra 4 Cal.5th at .
P 827 ) In such a case, the s1m1lantres need only provrde[] a su:fﬁcrent ba51s for the Jury.
o conclude that defendant[] acted wrth the same cnmmal mtent or motive, rather than by .
accldent ar madvertence or self- defense or good farth or other 1 mnocent mental .

_ state” ™ (Ibzd see People V. Pertsonz (1985) 172 Cal. App 3d 369 374 [lack of °

smrlanty may be urelevant where “the mere fact of the pnor offense gives rise to an
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T mﬁerence of motlve”] ) Aswe have a]ready explamed, the pnor threat and the charged |
offense i thls case bore at least some srmﬂanty with respect to ﬂle charactensncs of the
'xnctlm n relanon to defendant At the very least, the snmlantles were sufﬁclent t0 permit . |
the j Jury to reasonably infer defendant d1d not act w1ﬂ1 an mnocent mental state ” wh1ch
is all that is necessary to support admission for the puxpose of showmg intent or monve :
4. Evenif Erroneous Admrssmn of H. G. S Tesnmony’Was Not Pre]udrclal
Flnally, even assmmng the bnef tesnmony regardmg defendant s prior tbreat of
vrolence to H.G. was’ erroneously adnnttei any such giror was.harmless. [W]here
fmdependent and competent evidence to sub stantla]ly the same effect from other
_ wnnesses is placed before the _]ury[ ) the erroneons adnussmn of such curnulatlve _
-ev1dence is ordlnanly not prejudlcml ” (Kalfus v. Fi raze (1955) 136 Cal. App. 2d 415, 423,
_ ,see People . szthey (1999) 20 Cal 4th 936 972-973 [adnnsmon of tesnmony over .
| defendant s objecnon harmless where such teshmony cumulanve of. ofher testunony :
‘ already mn record] People v. Houston (2005) 130 CalApp 4th 279 300 [no prejudice
where ob;ecnonable testxmony cumulative of other ev1denee unchallenged by appellant] ) |
| Here, B.C. offered testlmony to substannally the same effect as HG.s tesnmony '
regardjng defendant s threat of v101ence n response toa ﬂnancral'dlspute. Spemﬁcally,_
B.C. testified of a c_onversati()n m Which defendant expressed interest mhmng sorneone
. to kﬂl a woman who -'shared a joint account with defendant 'becanse the woman had t‘aken..
money from the Jomt account Defendant d1d not object to the adrmssmn of thlS
tesnrnony and does not, c1a1m admission of tlns testimony was erroneous on appeal

’Because essentxally the same testunony was presented to the jury by a dlfferent W1tness
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we cannot conclude that H.G.v’svtesﬁruony-accusing defendant of making a violent threat '
in response. to anearly rdeuﬁcal setiof acthns was prejudiciad, even if erroneously :
admitted. |

C. Excluszon of T hzrd Party Culpabzlny Evzdence

Defendant also broadly argues that the tnal court erroneously excluded ev1dence o

of thixrd party culpablhty We conclude thls claim of error has been forfeited for failure to .

_'preserve an adequate record for appellate review and further conclude that, even m the.

absence of forferture the trial court did xiot abuse its discretion.

1 Relevant Backoround ’

Early in the trial, during the cross-exammauon of a Wrmess defense counsel

, drsclosed defendant’s mtent to potenually pursue a theory of defense based upon thrrd

party culpablhty Over the prosecutor s obJectrons the mal court permltted defense
counsel to complete hus mtended questlons Wlth respect to cross—exammatron of that

wnness However, at the conclusron of w1tuess testunony for the day, the tnal court

‘ mformed defense counsel that the adxrusmbﬂlty of any ewdence of third party culpablhty

should be addressed m hmme outs1de the presence of the j 3ury In response defense

' counsel disclosed that he was considering pursmng a theory that erther {B. C. } and one or

- more of his cohorts is responsible for thls.

The trial court ordered bneﬁng on the issue, mdtcai‘ed its intent to set a hearing
pursuant to Evidence Code sectlon 402 to conmder the adrmssﬂnhty of any such

evrdence and mstmcted defense counsel not to inquire about third party culpablhty until

. after the trial court could'rule on the admlssrbrhty of any specific evidence at such a




' heanng Spec1ﬁca]1y, the trjal court advised defense counsel that “I’m gomg to expect
. that you ll provrde an offer of proof, offers of proof and specrfy speerﬁc examples of
.- ev1dence that you antrcrpate yon 1l be presenting in support of your ﬂnrd party culpablllty
a.rgument that ] gomg to be 1mportant because without that, I’ 11 be left with merely '
" argument, and sol need to know with some precrsron, [what] you beheve the ev1dence is -
that supports such an argument
" After reviewing the bnefs subrmtted by both partres on the issue’ of ﬁnrd party
culpability,}7 the trial court expressed that it was not mchned to rule on the i issue solely
' based upon representanons in the bneﬁng and advrsed that 1t would set the matter fora
b full evidentiary hearing with wrtness teshmony under oath pursuant to Evrdence Code
section 402. The trial court mdlcated it was xmportant for 1t to hear the actual evidence
) bemg proposed n order to make prehrmnary detennmatrons on adrmssrblhty Defense h
,_counsel acknowl‘edged that he was ot objectmg to the trial court’s desrre_ to conduct such ‘
- an mqmry - |
* ‘When the trial court ca]led the matter for the anttcrpated ewdennary hearmg, ‘
‘ defense counsel represented he would not be calhng any witnesses. In TESpOonse, the tr1al
court offered .to reschedule the -hearmg to penmt more time to arrange for appearancesr
- Defense counsel declined this offer and indicated that most of his antieipated evidence of
‘ thll'd party culpability would be presented during the cross—exarmnatton of B.C.

However ﬁle tr1a1 court cautioned that even if defendant mtended to utrhze w1tnesses that -

' 17 Both partres submitted bnefs on the admrssrbﬂrty of thrrd party culpabrhty
- evidence.. However neither brief has been made part of the record on appeal
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- were a]ready 1dent|:ﬁed, the trial court sull needed to hear the potent(al testlmony outside |
the presence of the jury to make an mltlal detenrunatlon of its adm1351bﬂ1ty
The trial court repeaiedly represented that it would permrt defense counsel as
‘much time as needed to arrange r‘or any neeessary ‘witness to appear and testify m a :
K hearjng pursuant to E\;ide,nce Code section 402. The trial court alse indicated that, to 'trre.
| -extent defense corlnsel was concerned about drvulgmg any of defendant’s own tesﬁmonyj
) n advance, tlre trial court w(mld be aureﬁnable to heldjng-an 'eyident_'rary lrearing after '
. . defendarlt’s tesﬁmony and permitting the der'ense to recaﬂ any vs'imess totesﬁfy on 'dxe )
issue of thrrd party culpabrhty should such ev1dence be deemed’ adnnssrble followmg the
’ heanng '
Specrﬁcally, mth respect to B.C.’s tesumony, the trial court mdxcated 1t would
schedule a hearmg for B.C. to testlfy 1mder oath regardmg any mqmry potentla]ly related -
1o ﬂ]ll’d party culpabrhty However when defense cmmsel was subseqnenﬂy asked when:
| he would like to conduct that hearing, counsel represepted that a hearing W(_mld no longer A
A‘b.e' neeessary. | | -
Several days iaier, rhe trral eoﬁrr asked defense- counsel to confirm that defendant -
‘was deeliping the opportunity to conduct an Eﬁdence Code section 402 hearing on the -
- admissibility of th]l’d party culpability evrderrce; In resporrse, defense counsel indicated
that a hearing might be re_qujred, bxrt that he was's-_t_illv investigating some information -
3 related to the matter and asked that a heating be put off unhl such tirne -as' ‘fhe defense

- completed its investigation. The trial court indicated it would be open to eorrductjng a




hearing as soon’as defense counsel believed he .was ready but that nntd such ﬁme,,'no" |
evrdence of third pa.tty eulpabrhty would be permltted

| Dtrnng the cross—exammatton of B. C the tnal court ‘was asked to resolve vanous
'obJectrons to questtons that potentially unphcated thrrd party culpablhty mn v101a110n of

the tnal court S pnor order In response the tnal court mqulred why defense counsel had '

stlll not accepted the mvrtatlon to ﬁrst present any anhmpated tesumony onthe issuem . . '

. an Ev1dence Code sectmn 402 hearing, and defense counsel mdlcated hlS dec151on was |

based upon‘ strategrc reasons ” The tnal court agam advrsed that’ defense counsel should . |
refram from pursumg any queshomng regardmg third pany culpabrlrty absent a heamlg,
but noted that B. C could be sub_]ect to recall to tesufy on that subject after defendant had o
tesuﬁed However followmg defendant s testu'nony, the defense rested its case and .

- ‘declmed to reca]l any wrtnesses

2 General Legal Prmcmles and Standard of Revrew

RS “lee all other. evrdence th]Id party culpability evrdence may be adn:utted 1f it is
- relevant and its probahve‘ value is not substantta]ly: outwetghed by the sk of undue
delay, preJudlce or confusron, or’ otherwrse made madmrss1ble by the rules of evidence:.

- [Cltauons 1 “To be adm1551ble the thlrd party evidence need not show “substantlal proof

: .of a probablhty’ that the third person comrmtted the act; 1t need only be capable of o

o ,ratsmg a reasonable doubt of defendant s gullt At the same tme we do not requn'e that

.any evrdence however remmote, must be adrmtted to show a thurd party s possible
culpabthty i (People v. Ti urner (2020) 10 Cal Sth 786, 816 )« ‘[E]v1dence of mere

motive or opporttm.tty to commit the crime in another person, wrthout more, WJll not .
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: sufﬁce to taise a .reasonable donbt about a defendant’s guilt ? iCitation ] .Moreover
| admlssﬂ)le ev1dence of this namre pomts to the culpablhty of a speczf ¢ third party, not
.the p0351b1]1ty that some nmdenttﬂed tlnrd pany eould have comxmtted the crime.
' [Cltauons ] For the ev1. denee to be relevant and admlssﬂ)le ‘there must be dzrect or.
_ czrcu'tnstanﬁal evzdenee. llnkmg the third person to the actual perpetratzon of z‘he crzme.;
- | [Citaﬁon] As with a]l evidentiary tu]jn'gs, -the _excluaion of third -patty evidenee 15
reviewed for abuse of discretion.” (/d..at pp. 816-8 17 ) |

3. Defendant s Refusal to Partlcmate m an Ewdence Code Seenon 402 Heanng

| Renders the Record Inadequate To Rev1ew- HlS Claim of Ermr'

The People contend that defendant’ s clmm of error has been forfelted because |
defendant “withdrew” his request to present such ev1dence Defendant dlsagrees atgumg )
_ that his counsel d1d not w1thdraw his quuest to present evidence of third paIty culpablhty |
but merely refused to participate m'an ewdennaxy heanng pursuant to Ev1dence Code .
: secnon 402 when offered the opportumty to do so by the trial court. Rega:dless of
' whether defendant’s actions can propeﬂy be charactenzed asa Wxthdrawal of a request |
to present thxrd party culpablhty evidence, the fact that defendant dechned to partxclpate o
l “ina hearmg pursuant to Ev1dence Code section 402 tenders the record madequate for
review of his claim of error en appeal.. |

A jndgment may not be teversed based ﬁp’on the et_reneons e)telusion of evidenee_ R
nnless f;.[t]he eubsmnce? purpose, and relevance of the excluded evidenee vtas made
o 'known to the court by the queeﬁons asked, an offer of proof, or :b_y' any other means.”

(Bvid. Code, § 354, sibd. (a).) Thuis, “[w]ben a trial cout denies a defendant’s request to -
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produce ev1dence the defendant must make an offer of proof in order to preserve theg' |
_' rssue for consrderatron on: appeal (People V. Foss (2007) 155 Cal. App 4ﬂ1 113, 126 )
et Before an appellate court can knowledgeably rule upon an ev1dent1ary issue
presented, it must have an adequate record before it to- determlne ifan error was made

_ [Cltatlon.]” “The offer of proof emsts for. the beneﬁt of the appeﬂate court .. [and]

' serves to infonn the appellafe court of the nature of the evrdence that the tr1a1 court”
refused to receive in ev1dence . The funcuon of an offer of proof is to lay an adequate .‘
‘ ‘record for appellate review. rez (Id atp 127 )

Here, the record shows that defendant repeatedly dechned the trial court s

" imvitation to partrcrpate ma hearmg pursuant to Evrdence Code sectron 402 As a result,
the record on appeal does not contain any mdlcahon of what ev1dence or testlmony
defendant belie ed constituted admissible evrdence of third party culpabdrty Notably, |

~ other than broadly staung that the trial court excluded evrdence of thrrd party culpablhty o

' defendant s briefs on appeal fad to 1dent1fy the specrﬁc tesumony or other ev1dence that

would have been mtroduced but for the trial court 8 purported exclusron, Absent any
.mdlcanon of what evidence, if any, was actually excluded7 the record is madequate for

r°

. this. court 1o determjne the meits of defendant’s clarm on appeal, and the 1ssue must be

resolved against defendant

Defendant appears to suggest this court can determme the admlssrblhty of third
party culpablhty eviderice based upon Jnferences drawn from the testimony ﬂaat was
permitted or the questlons defendant was not permltted to ask on cross-exammatlon_

However, “[e]venifa quesnon .18 posed on cross—exarnmauon and the tnal court
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- prevents the defeuse frblu delving into the issue, the defeudan‘e must still make an offer' of
proef to ;l;eserve the issue for eqnsideraﬁon on 'appeal, unless»the .is'.sue was witlxin the
scope of the direct exanlinaﬁon Ifthe ev1dence the defendant seeks to elicit on cross—,‘
. examination 1s not Wlthm the scope of the duect examination, an offer of proof 1s -

requlred to preserve the lssue.” (People v. Fos’s, supra’, 155 Cal.App.4th at p. 127.)'

. | Absent any indication of 2 witnéss’s answer that may have been to any spec1ﬁc questlon, ‘

ﬂus court cannot stmply speculate what ewdenee Imgh’r have been adduced. Thus we

conclude this claim of error has been forfeited for fallure to present an adequate recqr_d

- forreview.

4. Bven in the Absence of Forfeiture, We Would Find No Abuse of Discretion

E\lel:i in the absence of foffeitme the record actually before us-does not diseldse
an abuse of dlSCl'CthD. Here the mal cour‘ d1d not exclude any third party culpablhty
_ev1dence based upon a substanhve analys1s of its relevance or potenual prejudlce
.Ins.tead, the trial _couxt coudmoned the 'mt:roductlon of any such evidence upon its
.presentaﬁ‘on‘in a hean'ng pursuant to Evideuee Co'de-secﬁdn 462 for ’d1e pmpdse of |
permmmg the trial comt to make a prellmmary determination of its aduus&bxhty
| “In detenmmng tl1e adrmss1b1hty of ev1dence the tzal court has broad discretion,”
and “it 1s WIthm the court’s discretion whether or not to decide adxmssiblhty queshons
undex [Ewdence Code secuon 402 subdlvxsmn (b).] Wlthm the jury’s presence.” (People -_
V. Wllzams (1997) 16 Cal. 4th 153 196 ) The tnal court’s selection of a stamtonly
- anthorized procedure n order to make a prellmmary determmatlon of tl1e admlss1b111ty of

.evidence is not a:bllrary, capricious, or out31de ‘the bounds of reason. Defendant has




- cited no authonty for the proposmon that the en:cumstances of ﬂns case restramed or - |
o otherwme hmlted the trial court’s dlscrenon n selectmg such'a procedure to resolve
A' prehmmary quesnons of adnnssibﬂlty The trial court’s dec1s1on here d1d nothmg more
' than apply ordmary rules of procedure and evrdence and it was clearly within 1ts broad
' dlscrenon : |
We dlsagree wnh defendant S contennon that the tnal court s decrslon 1o reqmre a
hearing pursuant to Evrdence Co de section 402 pnor to. the mtrodncnon of any ev1dcnce
of thn'd party culpabrhty v101ated hus consntutronal nghts Whlle “[a]]l defendants have
' the constitutional right to present a defense.. [Cltanon] That nght does not encompass :
-  the ablhty to present ev1dence unfettered by ev1dentla1y rules. [Cltatton.] Indeed,
' apphcatron of the ordmary mles of evidence docs not mperm1551b1y mfnnge ona
defendant s right to present a defense.” (People v. Tl homas. (2021) 63 Cal. App. Sth 612
| 627 see People v. Mincey (1992) 2 Cal 4th 408, 440. ) |
o Moreover the record in this case clearly shows the trial court afforded defendant =
every opportnmty to lay the foundanon for the: admlssron of any third party culp ability
' ev1dence oﬁenng to conduct ahearing at anytime dunng the lengthy mal, offenng to
accommodate the schedule of any necessary w1tness and offenng to pemnt defendant to
. recall any witness who had already tes‘nﬁed should evrdence of thnd party culpablhty be. .
B deemed adnnssrble Indeed, the trial court even oﬁered to wait until after defendant’
testnnony to conduct the heanng to avord g1vrng the prosecutlon any unfair advantage

o Havmg failed to avail himself of these opportlmmesl defendant’s claim that his frial was
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: ffﬁmdamenta]ly unfalr because he was preven.ted from presemmg evidence of third palty

_ ‘culpablhty is w1thout ment
D. The Cumulatzve Error Doctrzne Does NotApply

Defendant also claims the cumulatxve nnpact of errors identified on appeal .
. requixes revefsal even 1f any individual error was not sufficiently pre Jud1c1al to
mdependenﬂy warrant reversal Under the cumulahve error doctrine, “the cumulauve
. effect of several trial errors may be pl‘leldlClal even 1f ‘they would not be pre_]uchcml when

-con51dered md1v1dually (People v. Lua (2017)- 10 CaI App 5th 1004 10 19) However
" since > we have rejected each of defendant’s mdividual clmms of error, there are no eIrors |
to cu.mulate, and the cumulative exror doctrine is not apphcahle.
Iv. 'D_:{S'POSI'HON
The ﬁdg;nent is affirmed. |
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"I INTRODUCTION

* In the early morning of NoVembér iI, 201'6,,, .the body of Eric Burniston
(Burniston) was found on a remote street in the City of Corona with two gunshot wounds
to the head. {3RT 412-414, 416, 424, 436} Investigators determined that Burniston’s
identity was linked to an extensive operation tl;at'used the personal identifying -
information of numerous individuals to obtain fraudulent loans from various financial ~
institutions. {4RT 777-781, 810-811} While the ope_ra'ti’o'n involved the use of many
names and identities, the only identity referenéed more prevalently than Burniston’s was
that of defendant and appellant Dante Danil Carter.{/bid. }

Ultimately, defendant was convicted by a jury of first degree murder in connection
with Burniston’s death (Pen. Code, § 187, subd. (;cl), count 1), as well as numerous other
offenses involving the possession of firearms, identity théft, and financial crimes.2
Additionally, the jury found that defendant intentionally killed Burniston by means of
lying in wait (§ 190.2, subd. (a)(15)) and discharged a firearm causing death in the

commission of the murder (§ 12022.53, subd. (d)).{2CT 304-305} Defendant was '

1 Undesignated statutory references are to the Penal Code.

2 Specifically, in addition to murder, defendant was convicted of three counts of
the unauthorized possession of a firearm (§ 29800, subd. (a)(1), counts 2-4); one count of
the unauthorized possession of ammunition (§ 30305, subd. (a), count 5); four counts of
grand theft from a financial institution (§ 487, subd. (a), counts 6-9); three counts of false
personation (§ 530, counts 10-12); five counts of identity theft (§ 530.5, subd. (a),
counts 13-17); two counts of possessing a falsified driver’s license for the purpose.of
forgery (§ 470b, counts 18 & 19); and 10 counts of money laundering (§ 186.10,
subd. (a), counts 20-29).{2CT 304-313} The jury also found that defendant committed
two or more theft-related felonies that involved takmg more than $500 000 & 186 11,
subd. (a)(2).){2CT 313}



sentenced to life imprisonment without the possibility of parole for the murder conviction ,

and a consecutive indeterminate term of 25 years to life in state prison for the personal

discharge of a firearm 3{3CT 877, 879-880, 883},

‘On appeal, defendant raises.claims of error related only to his .mnrder_conyict:ion.,
Speciﬁcall_y,. defendant claims (1) the prosecutor committed misconduct warranting .

reversal under Doyle v. Ohio (1976) 426 U.S. 610 (Doyle) in questioning defendant

during cross-examination; (2) the trial court erred in admitting evidence of prior, . . .

- uncharged misconduct; (3) the trial court erred in excluding evidence of third party ..

culpability; and (4) the cumulative impact of these errors requires reversal even if any
individual error was not sufficiently prejudicial to independently warrant
reversal. {AOB 7-8} We find no merit in de_fendant’s arguments and affirm the judgment.

L. FACTS AND PROCEDURAL HISTORY

AL Background, Facts, and Charges

Defendant was involved in an extensive operation that involved obtaining the
personal identifying information of numerous. individual_s; using that information to
create false documents; and usmg those false documents to open bank accounts, obtain

loans, and open lmes of credit w1th various fmanma] institutions. {2RT 263 264, 270 279,

V332 340, 3RT 527 528 4RT 678,784, 6RT 1035} The money obtamed from these

financial msntutlons would then be divérted to defendant through various accounts

T

de31gned to’-m1m1c legltlmate businesses, as Well‘asvanous shell ‘compames.{2RT 315-

3 Defendant was also sentenced to a consecutlve determmate term of 21 years
four months for the other charges.{3CT 877, 879-880, 883}



318; 3RT 402-404, 409-411, 509-511; 4RT 575-5717, 772-774; 7RT 1340-1341; .
2CT 372-389, 405-408) | [ T

¢ .. One of the Wéys defendant woiﬂci_ obtdin 'plers.onal identifying information for use
in his operation was to befriend yoilﬁg‘ adults and foﬁer them an opportunity togo into
business with hi-m.{BRTTSJIS-S.'?é; ZIIARTv 6'2:1—625; 6RT 10‘12-1023’}. He would provide
these individuals with small payments, whu]e ﬁsing .their‘ idéntities to obtain rzuch larger
sums of money. {1RT 138; 3RT 523-525; 4RT 625-626} Burniston, along with two other
. young men, B.B. and B.C., were among.the individuals who provided their personal
identifying information to defendant.{3RT 514-5 15; 4RT 662-663; 4ART.598-559, 602,
618619, 628; 6RT 1013-1014} |

In the early morning of November 11, 2016, Burniston’s body was discovered on

a street in the City of Corona.{3RT 412-414} His body was discovered -on the ground
" behind his parked vehicle with two gunshot wounds to the head. {3RT 412-414, 424,
436} Ultimately, defendant vs_}as charged w1th first degree murder in connection with
Burniston’s death (§ 187, subd. (a), count 1), aé well as numerous other charges related to

the possession of firearms, identity theft; and various financial crimes.{2CT 304-313}



B. Relevant Evidence at Trial%
1. Crime Scene Evidence
‘An investigator-with thé Rivé:rside County Sheriff’s Department testified that he
was dispatched to th'e".'scen‘e ‘_o'f_a suspected murder in the early morning of - |
November 1 1 2016.{3RT 412-414:} He arrived at a location off of Temescal Canyon -

Road near the bordef_of thel Clty of Corona, which:he described as rural and surrounded -

by open fields but located Oﬁ the outskirts of a nearby residenﬁal community.{3RT 416,
421} At the’—-écene, the investiéator observed a:body on the;ground lying near the rear end
of a parked, red vehicle.{3RT 424} The body appeared to have two gunshot wounds to.
the head.{3RT 436} Investigators located two nine-millimeter shell casings near the -
body{3RT 426-430} and later identified the body as that of Burniston. {3RT 414}

- Two residents who lived in the residential community near the crime scene also
tesﬁﬁed at trial. { IRT 176, 220} The first resident testified that, on November.11, 2016,
between the hours:of 12:00 and 2:00 a.m., she left her home to pick up her son, following
his return from a school field trip. { IRT 179} . As she left her residential community, she
observed two vehicles parked in tandem on the side of the road, and she observed two
men walking toward the rear of the second vehicle. {1RT 180-183} She described the
first vehicle as black or dark-colored and the second as red.{ IRT 183} After picking up

her son, she took the same route home and, this time, she observed a body lying behind

4 As already noted, defendant was charged and convicted of numerous offenses
related to firearm possession, identity theft, and financial crimes. However, because
defendant has not alleged error with respect to these convictions on appeal, we
summarize only the evidence relevant to the murder conviction.



‘the red vehicle, a new vehicle that had stopped along the road, and the driver of that new
vehicle attémpting to render assistance. { IKT 18\'8(-'1'89} The datk vehicle she previously
had observed was no longer present. '{fbid. } ’ |

" The second resident testiﬁéd tﬁat on Novemiber 11, 2016, he \:Nas dnvmg home
from work when he noticéd ared \;éiﬁ&zie pmked‘ on th'é side of the road.{1RT.220-223}
After he drove past the véhicle, he obseﬁed. a.'body'lying on '-Lhe‘ ground behind the
vehicle. {1RT 226-227} The resident stopped his v‘e‘hilcle, exitc;d, and walked over to see
if any assistance was needed.{1RT 227} When the individual did not seem to respond,
the resident called 911.{1RT 229} A few minutes later, the first resident who testified -
drove up and also stopped to render assistance.{ 1RT 232}

- 2. Testimony of S.A.

-S.A. testified sile had been in‘a dating relaticnship with Burniston from 20171 until
his death. { IRT 133-134} -Sometime in 2016, Bynﬂston quit his regular jobs, but S.A.
continued to $ee Burniston with money.{1RT '13.7--13.8} She understood Burniston to be
in a business relationship with defendant and that he would occasionally meet with
defendant, but she did not know the nature of utheir business. { IRT 140-141} S.A.
testified that Burniston had shown her pictures of defendant and would also periodically
show her text messages indicating when and where Burniston and defendant intended to
meet.{ IRT 140, 142}

On November 10, 2016, stie received a text'méssage from Burniston around®

11:30 p.m., stating that he was going to meet with defendant in Corona.{1RT 143}

When she awoke the next morning; she saw that two additional text messages had been'



sent from Burniston’s phone, s_tvaﬁn'glﬁhe_idid not.meet with defendant but, instead, went to
have drinks with sgm;ﬁ: friends. {1RT 145-146} - Shé felt uneasy becausé the messages ..,
used phrases and language thaf wz‘statypicail of Buﬁﬁsgong-{-lRT 146} She tried calling -
Burniston several Iiings_,'_ b‘l_l_tit‘he .calis _-wentétr&ight-t,é ‘his voicemail each time.{ IRT 147}
E‘Ventﬁally, she went to look for.Bu;njston at his grandparents’. home,. where she learned

that Bumiston had been killed. {IRT 148-149} . . . . . .= L

PR .1est;imonvofborensig.Acé'(’)qntapt B

. - - A forensic accountant tc_stified_ he hac,i been rétained by the Riverside County . .
District Attorney’s Office to'con.ducft aﬁ analysis-of volnminous financial records related
to the case.{4RT 766, 769—773} Based on this analysis, he concluded that Burniston’s.
identity was associated with numerous transactions in an extensive financial network,
including a shell account used to distribute money and several large loans.{4RT 777-781,
810-811} A bank account in Burniston’s name was used to facilitate the transfer-of more
money than any other acéotmts .linkr;d.to_this financial operation, and Burniston’s identity
was associated with apprqxima_t_elj?to percent of all transactions related to this
operation. {"4RT 777, 811} Thg only identity associatcd vﬁth the financial operation that
was more prevalent than Burniston’s was that of defendént.{4RT 811}

M

4. Testimony of Anaheim Police Sergeant

A sergeant with the Anaheim Police Department testified that in the fall of 2016,
he was tasked with investigating a claim of identity theft. {4RT 689} The identity theft
victim reported that 2 credit union account had been opened in hier name without her

permission ap_d further provided a copy of a utility biil, which had been submitted to the



credit-union for payment. {4RT 690-601} T he hill bore the identity theft victim’s name
but defendant’s residential address.{ Ibid.} Upoﬁ iﬁ‘,'estiga'ﬁorx, the sergeaiit learned that
the account had been opened {;nline, O‘b:taline:d the IP address® used to open the account,.
and discovered the IP address was also asseciated with dgfendant’s"residenc_:e.{4RT'691'-’
693} The sergeant also discovered that numsrous accounts and credit Catds had been
openéd using the same IP address, and tﬁat défend'axlit and Bumjstoh were associated with
many of these accounts. {4RT 693-694}’ Finally, the sergeant discovered that the credit
union had issued a check to the identity theft victim, the check 'ﬁad been mailed to
defendant’s residence, and the check had been cashed. {4RT 694}

On October 27, 20156, the:sergean_t' viSited defendant at'defendant’s residence -and
conducted a recorded interview. {4RT 695} The recorded interview was played for the
jury.{4RT 697} During the interview, defendant admitted he had some business
relationship with the identity theft victim," which involved using her identity for financial
transactions.{2CT 412-413} When asked about the cashed check, defendant denied ever
receiving such a check and claimed that he would have returned any such check to the
victim, even if he had received one.{2CT 413, 416-418} When defendant claimed that
he would not have beén able to cash a check made out in the victim’s name, the sergeant
indicated that the check “was made ont to 2 car company as well.”{2CT 418} Defendant
adamantly claimed that any investigation regarding the check would not lead back to

him.{2CT 465, 470}

5 Internet protocol address.



The sergeant e ventually leumed the check ’da_d be’ert deeesited into a bank account
held by Eric Burniston, _)ng4__B‘u31uees Asi .. Pb.rer.niez'_ Motors.”{AtRT 698-} However,
by the time the sergeant at.tempted to&lo_gtare Bm‘niston;for an interview, Burniston had .
already been killed. {7bid oo |

5. Testiino 1wy of B.C,

- B.C. testified that he first met defendant in September 2016, shortly after B.C.

turned-18 years of age, wiile attenamg AL EV ent tor car enthusmsts {6RT 1013-1015;
1025} Defendant pmposed that B.C. f‘ODSid(:' becomg a “silent investor” in
defendant’s business.{6RT 1016} The precise nature of defendanl s business was..
unclear to B.C., but B.C. understood. that this involved defendant’s use of B.C.’s personal
information in order to obtain loans and, 1a exchange, B.C. would receive a monthly
payment.{6RT 1016-1018, 1022} Atthe time, B.C. thougbt it V\tas a worthwhile vehture
because he had no money and lhad been evicted from his parents; home. {6RT 1022- .- ..
1023} |

At some point, B.C. also began acting as a personal assistant to defendant and was
paid $1,000 each month in exchange for .rutmi_ng errands, picking up food, and driving
defendant. {6RT 1029-1031} B C. teauﬁed that he met Burniston on one occasion after
driving defendant to a meetmg w1th Burmston {6RT 1057} At the time, B.C. understood
that defendant had some type of ,b‘n._s_mess .re_l.au_on_shlp.w'lth Burniston and was delivering
money to Bumisten.{éR’I‘ 1057—105_8} N
B.C. recalled that, in a prios onyes anon with' def ndant defendant stated a

female business associate had emptied one of theii;' bank accounts and suggested he

BT



would pay $10,000 to haveé the woman ki‘ic ( #1028-1039} B.C. “also récalled that,

on a different occasion] defenidsit: Fxpr sed a el'suce to mhﬁbmmstcm. {€RT-1061-1063}
However, defendant d1d hot-disclose his monva‘wrxn “fot-waiiting 10 kill Burniston, and -

B.C. did not ask out of fear defendaut hngn@ béco c s igiy.{Ibid } According to B.C., ===
defendant explained that he would 'ccjﬁfac:c B( i?o Have B.C. drive defendant to kill
Burniston.{6RT 1071-1072} While défendanﬁ did not disciose where or how he intended

-
e

to carry out the killing, B.C. knew 'defeﬁdanf kept several firearms. {Ibid. }

— -— - In the evening of November 10; 2016, defendant serlt B.C. a text message, which
signaled defendant’s desire to carry out'the 'kﬂlin_g that day.5{6RT 1083-1084} In
response, B.C. drove to défeﬁdant’s home to meet'de{éndant. { SRT i084-1091} As they

- left, defendant suggested that they taj.(erB.C.”s %,fet‘;_ic!e.{6RT 1090-1091} B.C. did not
see defendant carrying any weapons at the timae they ieft his home. {6RT 1091}
However, while dnvmg to their destination, defendant pulled out a gun that had been
hidden in defendant’s clothing, said he was “gomg to test it to see if it worked,” and fired
a couple of shots out the window of the vehicle.{éRT 1093-1094}
. Defendant instructed B.C. to drive to é location off of Temescal Canyon Road and
eventually instructed B.C. o park along the side of the road.{6RT 1092, 1099}

Defendant then exited the vehicle while texting on a mobile phone, reentered the vehicle,

6 B.C.exchanged a series of text messages with defendant in which they
discussed going to a car meet. {6RT 1074-1078} B.C. clarified that a car meet is an event
in which car enthusiasts gather together to view each other’s cars,{6RT 1077} but
defendant had previously indicated this would be a signal that defendant intended to kill
Burniston that day.{6RT 1083-1084} .

10



and aske(’ B C to I"‘pc.ln_ thc vehlcie mrt‘bc.nmn ~' 3l e'et RT i 100- 11(‘3} After

about five minutss, Buinision aiﬁv}ejd.;_ riving a-"ir':(fi Z'd;;ehic g;-ond parked behind B.C’s
vehicle. {6RT:i104; 1108¢ {Defé-:_r’ggig;m e;&:i‘;t:df{%-.-;l‘:.z’s_ ‘véhi-_cle,-ztappe\d;bi,mseif as 1f to check
to ensure he had hi»s:'kl‘.fearmﬁ?&p w.dl\w .o e fear 0; Tmmmcm “vehicle. {6RT 1110}

B.C. never exited the :-vehix:le;but;he ‘ﬂ’ﬁlCh’{‘,d FI (0 ag’h his Iearvi‘ew*mhrors as Burniston

exited the red vehicie and’vaiked ic. mee( defendapt {6RT 1109- 1110 1175} B.C. -

recalled seeing Bumiston: Sm.i:)ku ae gm etie whﬂe tal‘mnb wiil. defendam {6RT 1115~

ey K .}c.uu/. //g/zg_

After some period of s, BT ’ac": rd iwo g,”nui ots; defendant quickly returned to

B.C.’s vehicle, and 1. C.‘ drove awsy {GRT 11761117} Defendant was holding a
firearm, as well 55 Bunistos’s vishile phose when he retuméd_ 0 B.C.’s

vehicle {6RT 1117-1118} R.C. ¢rove fs*undam siraight 1o ﬁef_en&ant’s hotne where
defendant changed his ;ii umug and ﬁcmo‘ej the:c;}gth__e_s he had been wearing to B.C. so
that B.C. could dispose of 1..hem.{61§’i’ 13’120,.};‘}_. 12J :1‘_--1524} _ ,‘B.C‘, testiﬁed that_ he originally
intended to keep def»ndam mothmg as! leverage in case B C. was contacted by the

police, but one of his friends eveidti ud v bumrd m. Lmﬁ\b vihen B.C. revealed his »& 3%'

involvement in Bummon < killmg,. '{ ORT 11%9-1 1’30_}

B.C. admitted hie was grauted invgsasnity i exchange for his testiinony against
et L ; o .

defendant. {m{l U 32; H 'iu Ip; i u.ta.,‘ o8¢ Lb mvoh ement in Burniston’s
killing whea he was inthal iy o nz;w{:’ by_tbcj, l'tlchc*c_j{ S5KRT 1147 } -B. C also

admitted he did noi mi tF e trath wLen thP rwiwe, e aii'y' i";o.nd'aci:e.d an interview with

him. {6RT 1151-1152; x\sevenrxc-lw , lw C m,»t*c‘ hi¢ ‘mr wru.dssea toa friend about his’



involvement i Burtiston’s ‘ﬂumg he m. Biit hapy gm\ ﬂi w:s:rh is whit ted the Fiend to

ERT 1154

R,

help burn def enf‘ant S C].()ﬂil a

On cross-examinatics, 3., cress to defendant’s vehicles

~\a.l.”T"4?(zi-1_ 104} BL also admitted that.

and home a3 part of his work for defenda

defendant had previously shown & Jud M;f“c ot of dcfendent’s frear s were stored and

('\

further admittéd that he had a;‘cesn to these | rwz'm {6 RT. 1164 },"7}){:'1"5.3.2?7'9} ‘B.C. again
admitted he lied to tl“e oohcc when bé was mmah «‘ g,cmfactea abowt Burniston as well as
during a subsequent mterﬁev ‘at the mhc'- stétion, 16}%.‘ 1180, 1184-1187, 1191;

TRT 1220, 1222, 1275} B.C. alsg acknowiedged t Hidde 257 i b iftg granted immunity
for testifying at defendant’s preliminary hearing, soms of he testtnony he gave at that-
time was inconsistent with bis wrial testimony. "D 1278-1229% He admitted that he
never approached the deputy district ;z:!ioztﬁay o clartly inaccuracies i his preliminary
hearing testimony prior to trial {7RT 1232- 12331

6. Ev1dence of Mobits Phom, C am.murwmmns

An investig»ator _xﬁth the Rix_fer'side (k)ilm:y District Attorney’s Oiflce testified that,
following the discovery of Bumistm.z"s:body, inves.tigatofs contacted Burniston’s family
members, obtamed Bum,stop 5 mobile phone “‘Umhﬂ” md sec that information to
review call records related to Bumiston communications. { 2Rf 26¢ f—J'OO»;‘ SRT 94_7-948}

Tnvestigators noted the most recent phoné numbers that had cslled Buraiston’s mobile



<

phone, coﬁdx.c&d 1 searc'f‘; ﬂl gohce uzﬁuoas es for. L’nose phone numbérs and discovered
that one of those numberis'was_ assooia'tgd,With';ﬁefendaht,7{5_RT.947:9.4’8}

The investi gamf eXp}ain‘éd 'ﬁxat the police 2iso repévcred a mobile phone, which
was in defendant’s pos's’éssic'vﬁ atme time défe‘ndaﬁf was dctain¢d and.subsquently- ‘
~arrested. {SRT 947-94-8} The pelics exiracted a »se}iié_s;bf_ text messages sent from

Burniston’s phone numberfothcmobﬂépnonem fiafendéﬁf’s,-_p;OsquSiqn;{?RT 1391} -

The text exvha.noes Were pre.,emr‘d to the jui" { 7RT '392 141( )} ‘From September 28
through November. 10 2016 Burmston ae mumpie ztext -messages to defendant
complaining about {ho fact thes Bunﬁif’s‘s'onr}iad aotbeen paid as promised and about the

mishandling of various accaonats W Busmistoalsname. 8{ 7R T 1404-1410} - On November

7 While the pnonf- mEnier was rcgl lered B B - defendant had pr ewously filed
a police report, represening that the phone number beion ged to defendant. As aresult,
the number was linked to desz endant in the police uata vase.y SRT 947-948}

8 On Septemoer 28, 2016, DUI"C‘lotOﬂ erit 2 text message inquiring why he had
received mail stating he owed xncniJﬂy peyrnents to a lender. {7RT 1404-1405} On
October 6, Burniston sent a text message that. expie -ssed concern cver the fact he had not
been paid as defendant had promised. { TRT 1405-1406} For the next two weeks,
Burniston sent multiplé {ext messages that requested defendunt make the promised
payment.{7RT 1407-1409§ On Gciober 21, Burniston sent a text message stating that a
bank had closed one of zsurm:,tov 3 personal zecounts {7RT 1409} On October 29,
Burniston sent 2 text medsage statitig he had been contacied by two diiferent lenders
claiming he owed money. {7KT 1405} Finally, on the morning of November 10,
Burniston sent a text message stating he had received a cail regarding an overdue
payment on 2 cash advance and a second text message stating he had represented to the
vendor that payment wouid be mads fater *hdt day {7RT 1409-1410}

fpm—
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a planned me\.tmg laccr 7b,t evening,”
" The investigator also t‘esiiﬁefi_tﬁhzﬁt polics niad ﬁ“a.a ed celinlar phone data for
Burniston’s phone numbn the phoue hstber associated with defends and athird
prepaid mobile phone num‘oer.{ 2T 855} The C“@aiiﬁfizr data showed th {ollcwmo :
‘sequence of evenis on the evening of Movembey sO. Tnic the "uomi'“g' of
November 11, 2016 (1) defendant’s phone was aciive st his Tesidence before bein
L' : .

e

turned off; (2) Bur*mmm s phons Zi;:?_’ﬁ‘(}dyﬂ"d iie crite séene; (3) the prepaid mobile

>

phone number was activated s _lea:: the arza-of'the 0Eng seene; (4) ’?:urv.‘,aistim’s phone and
the prepaid mobile'gho ne number '-*;zyre C*.l;ﬂ;f ‘ e sar 't‘“l“" ! the crime scene; (5) the
prepaid mobile phone pumber was sh\.i.’f oft; 'and { 6‘ Ba,e.r'r«iston"vs ;ﬁone waveled from the
crime scene in the dnécﬁon of d=fes -dm"c residence before fgzif:.g wmed off {SRT 955-
957}

A second investigator with the Riverside Coun istrict Attorney’s Office

/
testified that she analyzed records related fe the prenaisi movile phone number. {4RT 755- 4/ /7/

758} The prepald '*mbhe nhonP mrd sociated with the number was activated in
Burniston’s name on Novembcr 2:2016; was not used after Novembsr 1 I{;“and was used

only to contact Burniston’s known mobile phone mmber. {dRT 761, 763} She admitted

9 Specifically, at 6:27 p.m., on Novemnher 10, 2015, Burniston sent a text message
stating: “Everything still on for tonight, Bro?"{7RT 1410} At 9:15 p.m., Burniston’s
phone made a call to defeadant’s phone and, ai 9:31 p.m., Burniston’s phone sent
another text stating: “Let me know, Bro. Iha vm’t nm;d from you in'g while.” {Ibid. }
At 12:06 a.m., on November 11i. Rumiston’s mobile phoxe agam sent 4 text stating:
“Address, Bro.”{Ibid.} .



the physical phones correspondmg w1th Burmston mobrle phone and the prepaid mobile
phone number were nevesr recovered { 4KT 764}

A retail store employ ec tes ﬁed tLat she conducted an mvestu,atlon into records
related to ’che purchase of a prepald momle phone card {4RT 725- 726} The retail store’s
receipts. showed that a mobﬂe phone prcpaw mobrle phone card, socks underwear

gloves and a shjrt had been pm‘chased ftoger'ne_r on November 7, 2016, using & credit card

in the name of B B_‘”IR’I 726“74‘:“ ‘ __ :

- B.B. tes‘aﬁed asa wrtness—and demed pLe ChdSH’QJ the nrcpdm mobile phone card
on Novem_ber, 7, 2016.{4ART 63 l} When shown a copy of the credit card used for the
purchase, B.B. denied eve: applving for, pos €38I0g, 0T GSIng the md {4ART 630- 631}
However, B.B. ac knowfedgc(l he hac: pre viously given defeudant a copy of his social
security' card and idenriﬁeaﬁon card becanse he wanted defendant to ‘help [him] burld

[lns] credit.”{4ART €21- 24 628} B.B. was not aware thd’( defendant used a phone

registered in B.B.’s natme {4ART m4~o35} .

7. Evidepce Found in Deit ud'n .Pos_session L

An investigator viih the Riv:—:xsrde Couaty Distrr' ct Atrorney’s O‘fﬁce testified he
inventoried the iters in uerehddnt S pussesst ion at the tine of Gefencant’s detentron and
subsequent arrest. {7RJ 135\)} W thin oef:ndant S W JJu [ ves agators located, among
other things (1) a driver’ s license W‘ﬂ‘t B:umsw}- r.nhrympr mformatron but bearing

defendant s picture; (2) du ee credrt G ards in the name or B b \.5) onie credlt card in the



o

name of Burmiston; and (Ax credit tard T the xi( ’f B¢ 0 0aRT 783-785; TRT 1351-

1352} Oneof ‘the'Cr’e'dit cards in BfB; 5 f.'jar%le ‘*wa’s tha seime card nsed o pur.chase the
prepaid phone card and phone frmn i‘r: aiiéf.{ iRT ":.7"5'6-576 1y

The phone in dpﬁxndéin't’vs'p; 3658 sswu «r a:c: tvne o' hi 31%(’;":‘3(&:611’_(55116'&, among

other images, phOtOf’l‘aDhs of Bumstm 5 c:r S :lcéﬁsc; éc.f‘-c'ial_sf_e‘é:uﬁtg,{ card, and a

-debit card in Bur*uaton 5 name ..Jh()‘tuufaph\ of B.C. .s dﬂ"l“ fcense and social security
card; photographs of B.B.s s driver’s Fioenss #1id sbciai..‘éeé:;ufify card and a ph'otogr'apﬁ of

-five firearms fying across the bed iJ.n.'d@:fs’mdém’-é.réﬁdeﬁxe’.{7RT 1359—1362}

- Additionally, defendant’s .}'Jhon‘e'store'd & ;fidei)'-depibting defendant displaying and'
discussing the various firearms in his possession, nelnding two miferem ﬁrearmq that-
used nine-rnillimet& armz_r.un;ﬁj.on. {4A:RT 536- "’5‘- TRT 1281-1382; 2CT 410} -

The investigator also testified that w; nile cellulzr phone tower records indicated
defendant’s phone had been-shut off at the time of Burmiston’s killing, the daia on
defendant’s phone continued to kecp; track-of its location using the phone’s GPS
system. {5RT 949} The Jocation data indicatﬁfi fhat in the early morming of
November 11, 2016, defendant’ s phone had ph Y8 ‘Le -.nf Lhe crime scene around the
same time as Burniston’s phone an.d ’rhe prepaid mobi.}ephone,{SIR'l_" 952} '

Finally, the data records froén défendant’s pho_n;e showed that.'it was used on

multiple occasions on November 1 1, 2016, to conduc ¢ Tnternet sw*ches regardmg the

10 The investigator merely confirmed that the items documented in exhibit 167
were located on deferidant’s person at the time of his arrest. {7RT 1350-1352} The '
specific items documented in exhibit 167 had been prew tously detalled in another
witness’s testimony. {4RT 783-785} - - :

16



,discovery of a Body-in Cy:)z;on\ 11{7RT i: 7b 377, 1379 1380‘ Cellular phone tower. .
“data also showed that durmg this ,ti’mg perio_d, the phone»traveled from.defendant’s .
residence to the iqcaiign of the cnrre scéﬁe-befo;e n‘q\'eling back toward

Riverside. {SRT 958-959} . | |

-: 8: Evidence. Rec(;&’eredﬁ om vaendant sR Rebld nice

An investigator with the Riypljsidé_. County District A.t‘;orne;fs Office testified that

during the course o_tv_ thelr m\gés‘g;gathn:,; aﬂ of the ﬁ_,reﬁls,:depictgd in the video and the
_photograph on defendaxt’s phone V\e e mamrr:o except for the smallest nine-millimeter
firearm.{7RT 1362} Based-upoz.a ;ﬁSrerisic_»‘ anaiysis; the-one nine-millimeter firearm that
was recovered was not used in-connection W).Lu Bumiston’s shooting, {7RT 1365-1366}
While sedrcnmg defendant’s home, m‘.cstwarcrc also d1»cov°red ammunition that
F e o

matched the brand af‘d volor of the s ‘i_ca_sjngr; ipeated near Burniston’s

body.{?RT 1328; 3RT 428-430}

9. Defendant’s Testimony
Defendant elecied to te st*fv 10 his own defense. {SRT 1587} Defendant
acknowledged that he ani Bum'sro _ad 2 business relationship, describing Burniston as

*»

a “siient investor” wan Q':\:i_';tﬁbu'{;-%d h edn WOl ’d’ iness” for the purpose of providing

1 §pec1ﬁudllv, 2t 715 5 5 5K, OT Nave*r?”-‘“' 11, 2046, defendant’s phone was used
to conduct an Intémet search of the tewas, * *Corons News' ”; was used agdin at
7:12 am. to conduct en Internet search of the terme, © € ox(ma,! alifornia News, body
found’ ”; and was used again dt 7:39-a.1s., 10 voadact &n Intenest szarch of the terms,
‘can. plep"ud p}'o.lc pe traced.” "{7RT :376-1377; The phone was used later that
afternoon 1o again scarch Cux mc tering, 7 *Corona, \,?lrtorma News body found’ ” and
“ ‘Corona, Califovnia WNews, body tou_ld woday,” TLTRE 1377, 279 1380}

7



credit repair services. { SRT 1584158 5] Defendant stated alt of the credit cards he had in
his possession were given to hin bv e »nenh, c. 0 mz ,.z0d all of the individuals who

provided himwith_thejf pe'rstt;n?d_ifie;iti.ﬁv"iﬁg' 2t ,.;_,iiéftiéii’{iiféi so with fuil knowledge of

5

7

'what he intended to do Seith thiat i ,Lfa,rr.amnl SRT 1592, 1598} Defendant also

acknowledged that ie hired B.C. as 2 pérsone? assi:

According ’tO‘defehda‘at; he 4t m'théévening"of

N . C L G KW

.November 10, 2016, ana dxoljr . ff ai-het home amund ‘S 00-0f 6:00

p.m.{8RT 1608-1609} He mtmmec. t go o 4 cail meet iater thai evening with members

of his car club but missed the rreatianged mesting time, so he instead decided fo visit a

St
v
1)

different girlfriend’s hbmél{@R’f 1’631-.-163_2, 16371638 1.-Defendant adniitted that he
briefly returned to hls residence that evening o Lﬁéét B.f{l‘.,; but he stated that the purpose
of doing so was to.allow B.C. 0 horrow one of ¢ eF dant’s cars. {8BT 1641-1642) At

- some pomt while he was at home detendam fmxolacpd his nhon‘., and he returned to S.’s
home without it. {8RT 1643, 1645'

According to defendant,}ﬁé'remmed, .1'6 -hiS-fesidence‘the morning of |
November.11, 2016, and discovered B.C. in the: hvmg reomn. {8RT. 1647} B.C. then
confessed to defendant that he and a friend went to meet *»Bumi'S'tojn the previous night; the
purpose of the meeting was 1o pmcil.a.se'mari‘iuana;'v there Wias‘-_somé 'di'sagreement about’
the cost; and the friend éﬁ/‘én'tuaﬂy shot Burmston{ 8RT 165 1_~_l.652, 1655-1656}
Defendant explained th,at. he owned five firearms, nelnding two nj;;e-millimeter pistols;

B.C. had a key to defendant’s home and knew where the firearms wer stored; and B.C.



-confessed to taking vone of defendar;t’é ﬁrean_ﬁs io the meeting with .
Burniston.{8RT 1636- ]_.637,51663-’].66,4-} ,.

- B.C. told defendant hc did ricfsee thc: actual $hot5' and thus did not know if
Burniston wanﬂled.{SPJ’f 58_. 839} As a result, defcndant used his phone to conduct

Internet searches to"sée if & riurder had.been rEpoTtEd in J&e fews. {SRI 1660-1661} -

Defendant also admitted purchasing a mobile phone and prépaid mobi}_e phone card

sometime ciurmg"{he waek .pnof‘m Bja._r.'a:ustgn.'g deat:, but hc claimed that he gave the
phone to B.C. ike day it was purchased. {RT 1672- 167 3}

‘Defend._g:nt'admiﬁ both on direct sxamination and duiteg cross-examination,
that he did not disciose BT s olmession vrior to tial {8R T 1 .676;.9RT 1752-1753,1790-
1791},
C.-Verdict-and Senience,

The jury fowlf‘ def ::mam'r» m!- ¥ ¢ eUmurder (§ 187, subd. (2), count 1) and also. .
found true the aﬁegaa‘iog;,-,,_t‘r.a ieﬂnme wag lying ia wait and persona]l‘yf-discharged a
firearm causiﬁg deg't?} in the ‘commis;ion of't m— marder { SCT 636 58} .Thy Jury also
returned guiliy ve:rd ots on mf: nnteous other ctm ) mad dgainst, defendant. {/bid. }

Defendant was s_mten ed {C lite & 1Fmonm:;m mth. sul the po ssibility of parole for

the murder conviction in ¢ QUL 15 3 Gonsecniive indctc;'mmate terim of 25 years to life in

i .

state prison for the pe;‘sq:-gfx;{i dischaige o

R Y

‘a fireamn; zavd a consecutive determinate term of

21 years four montis forlli‘heo et clmrghq I3CT 877 g7¢ -SRO 883}

SETORE
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A." Defendant’s Claim.uf ‘3@ k'E;-';”féij‘j)c;aéS'_.f\;'tf)"f e am m‘ Yever, Sal e

L

- On appeal, de iendam argues the r. fosecntor’s juestioning during cross-

examination re,g_,ardmg his l s failtre odu?!osc B C’“g Fonrted Sonfessio rior to trial

was an impermissible se of iz | = silence i »’-;';'{c.:}i alion m h;s % mswx‘%iﬁc\ln ghts, as-set

forth in Doyle. {AOB 7-8} “We conetude t'z erstwm‘ ;‘\::;‘Elteu for failure to raise a % )é_
timely objection in the pr Vv‘f::ed ngs below E ’ie, further oonclude thet ven in the absence

of forfeiture, the pro.,PC‘Hor § Closs-eRaminaon did nok conskitits srror mnder Doyle.
Finally, we conclude that cven assuming Dovie arior osevrred, defendant has not
established prejudice warranting reversal.

1. Relevant Backeround

PO

During the diract examination of defendan:, deferidant testified that B.C. made a
confession regarding the murder of Burmisten that differcd substantially from B.C.’s trial

1 1.

testimony.{8RT 1647-1676} Deferdan: then acknowiedged that when he was first
interviewed by the polics, be did not disclose B.C."s confession. {3RT 1676} However,
defendant explained that he did not do so because he belie eved B.C. was ?.nn.opent and did
not want to implicate B.C.”,in Btgtn,i.ston’s death {8RT 1.676} Drfendanf claimed that he

would not have made the sane gecision had ke lnown B.C. would a cusw him of killing

Burniston; {8RT 16761577} he accused B.C. o lvin

':}i?

when prov 1611 eliminary
hearing and trial testimony: and he further exniessed the belief that B.C. had “tricked” % ﬁé“
defendant into not disciosing fhe truth easlier. {3RT 1677} Defondarit adamantly claimed

that, had ke known B.C. would lie, he “wopid havs made the decisicn . . . [to] just call[] -

20



- —thistine ofguestioning-{fbid -3

A

the cops [him]self ... {4] Before [hel EVED WaS arﬂ,“ter. Thla would have been
- l'.a ; . - .d

something thai {he] would have jusi made a deci_sim on fhis own ... "{8RT 1677}

qu::swonro deted ega:dm g multiple

im 0t events hc hau plowaﬂd to

c'_i','?incl_;iding dét‘endaﬁt’s failure
to disclose. B C.’s purported ‘cd‘nf_cgssan. SKT 1’73 5-17618 Def c’ it dld not ooject to

Defendant vas then asiced when hie fiesi Jeamed that B, bad accused defendant

of Burniston’s murder and. whyhe daliedro Hdaclose. RL: p.my ted.confession to the

#y .‘».‘ a dsooveyed

ETARI

police or the diztrict attoriegy’s oF s accusanions. {ORT

1768-1771} Defendant obieried wo tis Hae of questioning oa the ground it would mvade

attorney-client priviiegs and, 25 1 esuts, Hie izk oot zaruenished the prosecutor to

-

tailor any questicns o wvoid asking atoit G fubsiance of any communicalion between

defendant and wis attormey {foidF ™ e pac of s proseusns’s Cross-exannnaion,

e

the prosecutor ag s i a waited antit f.rm“ the fast wee of trial to give

your version of (8.0 7s] vens AA'.._."f‘?”{QEZ.,',i“]},7';.:'.4} Imycspenss, defense counsel stated:

“Same otjection, Tmdve Tor omistdal ” {7bid }

The trial ¢ouri :}cm ed ‘1 ® 1oy ue ot § 05eCuior tG move

- o e wgre s A Yo e g s e g s v
onto anothey wed of wmgulry; tie QIEHEICT Ui iwded her sruss-examination shordy

thereafter. {1bid ;

COn rediret, &. lens Coansal el Exhuxa:r .r.wt:wn; I ;{a.r, ding defendant’s

previous failure to disulos 4-179i} Defendant reatfirmed




that if he had known B ':v‘on,u 2eeuie defe efendam
would have called thc Blice him",. efendant further

stated he would have disclosed B:27s 25n

“without a doubt"{ORT 1791.1792)

- Defendant’s tésfti{ubzny oot Wr:r..f# a h“ 4618”33{“&{; jis case, an d the jury was.
released for ihe day.{9RT 1895 15’;6} After mmg thy &iscussion befween counsel and
the trial covrhegdrdu: adwissio nof -exmmts- ‘ 'éfénéé-'couﬁsei stated: “Iwanted to add

3

something briefly o the vacord, There way Some . . . objactions faat T was making prior

to the hunch break, condermn compmnications with his attoreys.

I just wanted t0"add Ibelisve thai’s g sursvant te the Fifthaand Sixth

Amendments to the U.S . Constitution s wall s §:st-his right to a fair trial as pursuant to
the U.S. Constitution. . fiist wanted to add.dhat for he recoid.”{9RT 1815}
On the day of sentencing; defendert movad for anew trial-on the ground that the

prosecutor’s. cross-yxamm stion constituted Doyle eivor o violation of his Fifth

Amendiment *wht to rexozin silent {3CT 831-841}%. The motion characterized the entirety
of the prosecution’s cross-exantination regarding da r-dam s failure o disclose B.C.’s

purported confession as errer under Doyle; withont distinguis hing | bet\, voen any of the

specific questions asked bry the prosecutor. {31 836,841} The frigkeoiiit:denied-the

motlon'yonclua.non.tbatn Was. ;bpmgﬁaﬁem'quemon Pefpw’am ‘

regarding iniconsistencies in }us Brios

T

L kel



>7{é 2. Gencral ch_? r"u acipies and -J[unddlu of &evx::v,
“In Daoyle, the United States Supraane Court beld the proscc&ﬁp‘ﬂ- ay not use a - -

¥

defendant’s postarrest, ;n st~ vm ana ai sihencs to unpeavh the dctendant strial -
testimony. [Citztion.} ... The cowrt conctuded sush ii‘L‘ip'eachmeﬁtiwas fundamentally
unfair and a deiivivaf,‘z;vn of dug p\ DCESS b cyuse M 1anu’q memg,s ccury an lmphed

assurance that sﬂPncc will ¢y y ng, Denalry { ltanou} {ﬂ l"he (California Supreme

Courthas-extended-the DL)!«) ;}uvl'eﬁ to chivitthe prosecation’s use 01 a'defendaiit’s posi-
Miranda sﬂence as evidenee of éxd}t d:h‘iﬁg the 13‘-.:*()3&C'uit.ic')11"‘s case-in-clief.” {People.v-
Bowman (201 15202 Calﬁ;pp.ﬁ&h 352, 363)

“Doyle error can ceeur either in qucstioning of withiessss or j‘ufy.argument.”
(Peopie v. Lewis (LU(J ,: x Cg-./’,mp dih 240 y, 232 However, * [t he Lhnited Catcltes
Supwm: C ourt hag exg xi"i ned thut 2, :’,fhj;yszz fvji‘c‘:_i.a?:_i-'_:gz d&a T @t‘..“,m.‘q u;;:ﬂess the prosecutor

1S periniti ed to USE 4 dex L’l"”l‘f g,"-muﬁ“»"

13¢ s at irial, and ag objection

and appr opmif: sty af‘uon o the faiy ord (L5 mt dm defendant’s si ilence will

. \

not be used for an mmpermssibis p,cﬁom* 7 !P upvc V. < jork \2\/1 1) 52 Cal.4th 856,959.)

Tnu_a, while Doyle eveor mnay vs presezed vpor o single ingroper guestion, there must

also be a defeuse objectior to the questiun Gt is sircaesasty overiuled in order to

constitute error. ( Pecpie v. Lﬂ iE, B, ZRG Y

Fin?.f{l}f,»e‘:/en viners Dovle arvaz

the standard sei forth in C. ‘M'/n,m v. {aid ;‘9’, 0 warrant reversal. -

g ~ -~
2 Mivanda v, Arizom: \’Lz'nh ) 3134 U 438 ‘\A/'zmn m)
; oL 23 RER

’



(People v. Thomas (2012 54 Cal. 4th 00 2, 9: 5 73 D Under this st ndard, “reversal is -
requlred unless the eITOT VAS hanﬂev bevond 2 'ren qop ble "om«t "¢ People v. Hernandez
(2011) 51 Cal.4th 733, 74'45-745};6_5 stited: rméi»,at-\m e i miét e B yo*:d & reasonable

doubt that the error comoiamed of rle not Sonfribiie to the verdict obteined.” (People v.

Pearson (2013) 56 Cal. 4& 39 3 3\ SO A I

3. Defendant S C Lﬂm Ia Forfelte u ufe To Raise a Timcl“{ Oblectxon Below

* The California bunreme (‘ ourt haé 'e:‘egee.,‘y recogmzed that the fa;h re tO make a
timely objection on Doyle groi..mds a,Jd .fiiiiuité to r'equest 2 curative admonition -
constitutes forfeiture of a.fi’}'; claim 'of Doyle ervor on aﬁ?éeéﬁf‘. {bee People v. Jate (2010)
49-Cal 4th 635, 691-692; People v. Collins (-7_010)“4'9 Calath 175, 202: People v.
Huggins (2006) 38 Cal.4it 175, 198; Peopie v. ”bﬁhzan and Maﬂow (2004) 34 Cal.4th 1,
118:)

‘As the People cosrectly note, the proseerion’s questions on cross-exainination:
actually addressed two, distinet instances ip which defendant failed to disciose B.C. s
purported confession: (1) defendant’s failure to disclose during hi his prearrest interview

‘reqﬁmonv at

with police, and (2) defendant’s failvie 1o disclose afio
defendant’s preliminary hearing.{RB 55-58} Tte record here shows that defendant did
not raise any objections, let aione objections based u oﬁ. Doyle, to the line of questioning
involving his predrres’c*intexview with police. Accordingly. any claim of Doyle error
pfem_ised u};on_ the:emestwm has cieér!y been forfeite r’ .

Further; whlle defendanf d.ld object fo the band;_al of queétioné regarding his .

failure to disclose B.C.’s confession after learning of B.C. s acéusations, the only



2

_objection made was baseq u"p.:,()n attorney-client priyﬂegé._{?RsT» 1768-177 1} The
‘California Supreme Court has qxl)n_c’:l:ufl.lied that an objevctio:ri based upd_n attorney-client .
privilege does not preseﬁ'e a‘:‘il',;ibject;i’?n based upoﬁ Doyle error for purposes of appeal.
(Peéple v. Tate, sup?d;_ 49 Cal4tn at po 69.’1.-692.) Thus,—b.;t'_:il‘cfehdar;t’s_objection atthe ;,
time of cross-exarninaticn was ,}hoi: §i.1ff.'1¢i_ent t0 prc—;serye-any claim of Doyle error.

- Defendant att'cmﬁts t(l);avéid- ttus comilusion‘ by highii ghting the fact that defense

N

counsel-clarified- MS‘pnorﬁJOJecuvns "“nefareﬂreﬁam‘esiéit*fo_the day »13{AOB 1718}

However, “[a]n objectioii o evidence 1t generul Iy bt precerved by spemﬁc objection:
at the time the evidéﬁce: is intredaced; the opponent canuot make a ‘placeholder’
objection stating general or incz?:jrect grounds . . and revise the objection.lz;lter . .. stating
specific or different grounds.™ ( ,l’ectfile v Demnetrutios (2006) 39 Cal.Ath 1, 22.) .
Likewise, a coniteinporancons obj\\,tmn .md r.,que t for jmy admonition 1s required to
preserve a claimn of prosecatos zal misc u*‘dLu based 4 upo & pmar,cutor’s cominents before
the jury. {Peopie v Ju,nac z O‘O 18 (;'la;l.!t'th:?a!{i’?, 371; see Péople v. Holt(1997) .
15 Cal.4th 619, 666-;3-&5j'/_'_\ {The ;’tq*.;:i_;ﬁfznmm that Q*rgi.czg'iiozis_'be timely raised applies to-.
Miranda-based objections 1) | |

Here, defense counse i 8 claruunﬁ@ Gare gniy aa‘fy“t_er defense counsel engaged in

redirect examination & cmng tesl znf_m}/ on the ex4ct same topic, defendant’s testimony

13 Defendant aiso represents thai he requested 2 mistrial during the prosecutor’s
cross-examination, implying that such request was oremised upon Doyle error. {AOB 18}
However, the record shows that the request for & mistriai was made following an
objection based upoa at tomey-diem puvnegn and there was no ineniion of alleged
constm.tmnal error, !et aloine 3ny specmc mention oi Dm e error, {9RT 1773}

L



5 -

had concluded, the defense rested 1fs case, fhe!ury was excused for 'tllhé_’day, and the trial
court conducted a conference :ﬁifi:llmér&iée: Qmetulﬂenﬁaf} matters{ SRT 18 15}
Waiting until this time-to raise an obrchm de“mvsd the mal court '\f the a bility to
immediately address any potmﬁa’l pre;udme w !th A cm 46 admonition and further

deprivéd the prosecution of the'abi’lity‘ftd 'Ié.y t.hc féuﬁ_ﬂéﬁ.oﬁ’for potential ekceptions to the
extent any objection had merit,’ Thus; the ‘6&16(;-‘6@.1 was neither timely nor specific, and
any claim of Doyle error has béen forfeiied for purposes of appeal.

' \,&ZJA 4. Even in the Absence of Forfeiture. We Would Find No Hrror

While we bave concluded d dant fu*’f ed h 1S mam‘; alao believe that, even
in the absence of forfeiture, Doyle erx of did not occir in this case.

“The Doyle rule . . . is not absolute.” (Peopie v. Bowmar, supra, 202 Cal. App.4th
at p. 363.) It does not prohibit the prosecution’s use of 2 defendaut’s silence in a variety
of situations, including the use of a defendant’s prearrest silence. (/d. al pp. 363-364;
Jenkins v Anders'oﬁ (1980) 447 1J.5. 231, 2384 TThe Fifth- Amendinent is not violated
by the use of prearrest silence to impesach a ?c:rimimldéfendant’s credibility.”]; People v.
Tom (2014) 59 Cal.4th 1210, 12j23 [“The prosecuﬁen may .. . use a defendant’s prearrest
silence in response te an officer’s cjuest;m as s mbctﬂnmve e‘/if’erc;e o;‘,_ ailt, prouded the
“defendant has not expire_:ssly_r invoked the privitege.”].) Here, the record discloses that. - -
defendant submitted to-an interview with police gnd 'diséussed_ NUMEFOUs topic;s related ;[.o

Burniston’s murder prior to defendant’s assertion of his right te counsel and prior to his
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arrest. 14{9R[ 1761} Tl ‘ius as an uut’al matier, we agrce w1th the People that the
prosecution’ s CToss- exammauon of deieﬁdaﬂt s failure to dxsclose B.C:’s purported - .
confession at the tife hf: dutwcly Lnoaoed ina prezin"est interview w1th polic¢ cannot bé
the basis-of Doyle crro_r, . o o oo T T

- Ttris true that later in d_efe_é@;mt?s interview, he .asscﬁed .ili'S' right to:counsel and the

police ended the interview in rgé_sponse_. {3CT 637-038, 9RT 1.76 13 However, “the .

exercise-of fa-defendant’s }-Mzrant‘anghtmhe n‘i“fdstbfhlﬁ‘sfa‘t‘ o thepolicedoss T
not erase the statemeiit pre*vmusiy given: :A,f;_lﬂy.volm)):ary statement to potice followed
by invocation of the right to Temaiil Qﬂent does iib‘t reader the voluntary statement
somehow the less vo}xﬁztary and thus inzdmissivle. . .. [A] deﬁberateidmission-ih a
voluntary statement to police is [not] fantamount o au €XSIcIse of the right to remain
silent.” The.'principle of ... D()yle c.amju')_i' be .strainec‘z so far.” .-(.Peaple v. Clem (1980).
104 Cal.App.3d 337 344 J Thua e 1a« { ’mat de{enda,nr evmﬁ.a]ly mvoked his nght t0-
counsel and remaine d °11¢m ther eaftc) does not preclude the prosecutor from’cross-
examining defendant regatding incpnsistlent,statfe‘mg%:_nts or selective silence prior to that
_ time, and cross-axami_naﬁog c‘r; that subject does not co,tgs_ﬁtute error uhder Doyle.

- As the People. ng’mcﬁy nét’_e, the p;'qsgct¢t01"s qn&;;rv'\na ;‘agar(iing defendant’s
postarrest failure to dis;gig}éc presciqfc_ a dcw’ questor. -nge%;er, whi_le the peﬁnissible

use of postarrest silence is indeed roore limited, “a prosecator may refer to the

14 For exampie; defendant ciaimed that he never spoke with Burniston on the
evening of the murder{3CT 631} and did not own a second nine-millimeter :
firearm. {3CT 631-637} After these exchanges, defendant requested an attorney and the
police ended the interview. {Ibzd 3



defendant’s postarrest sﬂence in talr response to an exculp?tory ¢laim or in fair comment

RESN]

‘on the’ ev1dence w1mouf vw’ atmo ’rhc deicndumt s due process nghts “(People v. Wang

(26203 46 Cal.App.5th 1055 1083, ) A: 'cms couft ha» prewously explained: “[Aln -

assessment of whether the prosecuxm made marx)} opnatv use of defendant’s postarrest

""" ”

and “[a] v-101at10n' of due protzéss does not acéur Wherevthe pro'secutor s reference to

" defendant’s postarrest silence constitutes a fair response to defendant’s claim or a fair

comment on the evidence. [Citations.] . . . .. ‘Doyle’s protection of the right to remain

‘silent is a “shield,” not-a “sword” that can be used to “cut off the prosecution’s “fair

~ response’ to the ev1dence or ar gu.ment of th° def\,ndcmt v (People v.. Champion (2005)

134 Cal.App.4th 1440, 144‘3{Fourth DLs' D1v Two}. )

Thus, numerous ccurts, mcludmg tbjs c.:ourt, have found o error inder Doyle
where the prosecutor’s questions or conu‘:nen.ts arca direct response to a theory or
argument raised by a defendant. (Sée Péqp’le V. L,’hqmpi()n, supra, 134 Cal. App.4th at
p. ‘1448 [« ‘Questions or argument suggesting that the defendant did not have a fair
opportumty to explain hlS innoc ence can open the dom to evidence and comment on his
silence.’ ”’]; People v. Wang, mpra 46 Ca] App 5th atp. 1083 [no Doyle error where

prosecutor’s cross- examma’rlon was not demgned to draw mdependent meanmg from

* defendant’s 's'ilence,'but‘instead.in.ten.ded to correct the false impress.ion defendant tried to v

create in direct testinrony that he was fuily cooperative with police], People v. Campbell

(2017) 12/C’él.App.5th 666, 672-673 [prosecutor may fairly question defendant on

postarrest silence where a-defendant testifies on the stand in an attemipt to create an -
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-impression. he "ully cooperated wﬁh law enforcement] People 2 Delgado (2010)

181 Cal.App: 4th 839 852 854 [same] People V. Callms (2010) 49 Cal:4th 175, 204 [A
prosecutor’s questions re‘gm‘dmg, a Gefendant’s fmluxe to come forward earlier with his -
alibi can be “a legitimate effort to‘ elu.lt an expl‘anation' as to why if the alibi were-true,.
[the] defendant did not provnie it eaxher ”]) o S T UC TR e

- Here, defendant first lmsed the issue of his failure to prev1ously disclose B.C.’s .

Ve 2

purported—confe'ssi'ounnjdirect?examinettitin,—oipeniy ackx_zowl_edging hig silence onthe. -

+ issue in prior interactions-with faw-enforcement; claiming he-had been “tricked”; and -

further claiming that‘ he would,ha‘.te been inclin,ed to volantarily report B.C:’s confession
to police had he known B.C. Would,accuse him ef anistori’s'mtﬁdef.{SRT 16773 -, -
Indeed, even after the prosecﬁtor’s_al.].e'gedly improper cross-eiaztlinattbn, defendant
CQQSC to draw attetxtian tc the issue again ca redivect e)tammaﬁon, repeatedly gSserting
that he would have disclosed B,-:C .”s confessjon to police “without a doubt.”{9RT 1791-
1792} L e

Thus in context, it is apparen‘r_ that the ‘br»i_ef- portion;}of tite-prosecutor"s Cross-
examination addxessmg defendaat s po:,ta:rest eilence was not an attempt to draw
attention to that sr}ence as sub wta.nt‘\ ewdem s of gmlt but 4 fat. reoporse to the .

assertions made by defendant on 'direetjexatmnatmn. - Defendant himself voluntarily made

his failure to disclose known to the jury and voluaterily offered an explanation for his -

failure to disclose during direct examination. Having doue so, defendant cannot claim

that the Fifth Araendment precludes the prosecution fromn cross-examining him on that

very subject. Particularly in light of defendant’s repeated-assertions that he would have



independently made tﬁé degv‘iis'i'on'm're"/.ez.ﬂ BC‘s ropfessmn had he known of B.C.’s
" accusations, a quest*on regardmg w’h\ he fallc;d m.do qo eved a‘tt’r 1eanung of those -
© « accusations, was a loglcal and falr re':uonse ’W‘ 1ere defendant hlmcelf has opened the
~-doorto a specificline of quectmmng h;vo]\rtno las fdﬁum to makx, a d1sc‘105ure following
his arrest, the plosecutor s a’rtﬂmpt fol cros:éﬁxa.tr-uic‘ defpndcmt on that sluby‘ct does ﬁot

run afoul of Doyle..

5. Any Alleged‘Doyle Error Was Not Prejudlcnal e . | =
Finally, even if the issue had nof been féffeiféd ahd, even é’ésin’hiﬁg Cross-
examination regarding }defeﬁdant’s~p03tén'e§{s:ii_‘eﬁ-.:é édﬁsﬁtﬁte&’ﬁoﬂé error, we would. . - -
find no prejudice warrant_ing- reversal.
. First, Doyle error aristng from the mention of a defendant’s postarrest silence is
not prejudicial where other instances of silence or inconsistent statements were also
+ properly admitted for the same hnp_e:achfnént purpose. {People v. Hintor (2006)

- 237 Cal.4th 839, 867-868 [prqsec'utor’s refereﬁce '10_' defendant’s poétarrest silencein . -

" response to a police"request‘for an inf;érview{f was Hafmless in light of fact that defendant
was also'impeached with statements given during thré:é qthgr post.an:‘e‘st police interviews
in which he waived his szrahdd rights]; People » Ed;pv('l._9'99) 20 Cal.4th 826, 857-858
[prosecutor’é reference to postarrest 'silenqe was harmless where deféﬁdant was also

- impeached with inconsistent version of events he gave prior to-invocation of his right to -
remain silent].)
~#  As we have already explained, the prosecuﬁdn’S cross-examination regarding . - -

" defendant’s inconsistent statements and failure 1o disclose during 4 prearrest interview
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did not violate Doyle and vjasf'el rmy admmslbie for the purpose of" 1mpeach1nent Thus,
defendant’s p‘r’io'r faiiure to ~"ﬂisclos & wWas a.hready pr op rly before the jury for the purpose
of impeaching his trial testlmony The ‘procecutor’s brief ¢ross- exammatlon on .
defendant’s postarrest .sﬂ.eqce se;fved' the same purposeéi’wa:s mepelyc’mnulative,of the
more numerous quee.tiens regardmg hjs pfearreSt si}.ei;ee_; ami,- as. such, was not " i

prejudicial.

Second—the thef“ﬁwaﬁ nCC‘Of‘dC”CD&&Tﬁ' S‘gu_ﬂrw "s—o\,erwhehnmg—rn ﬂﬁs—c—a-s—e————————~- e

<. B.C. provided d1rect wnneas teatxmon_, that defendant \,omnutted the murder {6RT 1083-

1120} Defenaant‘ 8 Iqebi ie pb.cne contained location date rewalmo it was present at the
location of Burniston’s death ai ﬂile time Bumniston wes kiﬁ‘le&;! 5RT.5949~A952}.. and .it-alrso o
contained: Iutemet search-data sugge 5 ting defendmt had u.)nducted nwmerous internet
searchea regarding ! th‘ discover-y of g bod*v the : day of ‘Wiis*on’s death. { {7RT 1376-
1380} Defendant admlﬁed the.t he purs hased the pr amd mo‘bﬂ.. phone card that was’
used to contdct B: mns;en in me _.u;“ ) ie @mg up tn Bumiston s death. { SRT 1672-1673}
Video and phO*O"pohJ‘ cwdenc,e a3 weﬂ as defendtmt ¢ own tecumony, f‘onﬁrmed that
defendant owned a firearm of the s .amc tvee used to kill Bumlctov {7RT 1359-1362;
4ART 536 538 8R1 16’%6 1637 1663 -1564} A sear h of defendant’s home also -
uncovered amn_umltmn of the samig f;y_pe;q_s_ed't(')_‘l-:i_.llABgmistlor'l.{3R_T; 428-430;
TRT 1328} |

An analysu of defendant s fman 1al_ppe;§tjqn Fey'ealegl t',na_tl Burniston was the
second most importaut identity connected with detcndant’s gieﬁmrlg of financial accounts

{4RT 811}; text messages benyeen mezistg),{n‘ and defendant sugge,s.tedlvBumiston was



becoming nnpatlem with delendAan*’v ha mﬂm g oF v zrf:ms ;Lcounté beanng Burmston S -
narae; {7RT'1 391-1 410*‘@2(1 'defenaarﬁ .’ﬁéﬁ"récé:’ri‘iiljz 'béén’made’ aware'of a police .
investigation focuaed on a Jaeck thal h«d b@en maa}ed fo defenoant anfl ultunauely
"deposited into one of Burfiiston’s “ccountq {4? T 603 698 2CT 412+ 470} In light of this "
overwhelming evidence connectlmz uefenaant 0 Rurnis ton murde‘ md the fact that the
prosecutor did not even : *nemlon deff’ndant S DOS*dTrFS‘ silerce in her closing argument,
we conclude that, éven-ii; Dbyk er‘ro;r"ha’.d océmred;‘ any such éffbf was hainiléss ocyond
a reasonable doubt, |
B. . Admission of Unchdrgédﬁ?(i&édhdi;&?- To Show Motive Was Not Erroneous -
" Defendant also claims the tr.ial court erred.whﬁzn 1t nermitted a-witness to testify

1

that defendant had previousiy made 2 \miﬁn. tﬁrsa* 2 "*] iowin g adl p-ute OVET
money.{AOB 38-41} Specifically: d.efeudam argues there was an insnfficientnexus or -
* link between the prior threat of violence and the charged offense to render the evidence -

~admissible to establish motive. 15{/bid.} 'We fiud no error warranting reversal on this

grouna.

1’ Relevant Background =
At the beginning of trial, defendant requested the trial court determine the - -
" relevance and admissibility of testimony by H.G. ouside the -pf._esénce of-a jury pursuant

to-Evideiice Code section402,-and the trial court requested an offer of -proéf from the-~

15 We note that defebdant also discussed potential error in the admissi on of this
witness’s testimony, for purposes of showing intent or a common plan or design, but
ultlmately concludes that only the testlmony ofa prior threat was pre_ludmal ‘AOB 41-
43} - -



prosecution.{ IRT 99} In 'ré,qun;;’é‘,- th-e. People,arguedH.G.. ’s"ltest_itno_n,y would be'
relevant to show identit)t, a cotnmon plan ot, schex_ne_with tespeet to the various financial
crimes charged, and motive w1th res;.ie"ct_. to the murden charge.{ IRT. 105-106} With .
respect to. motive, the p‘ros‘eeution spec‘iﬁcally detailedthat;I;I.G. would testify that
defendant verbally threatened her. w1th violence when she wuhdrew money from one of,

their joint accounts without hlS pemnssnon {1RT 107- 108} The trial court concluded that

H-G>stestimony- was-relevantto howmtent—common-scheme“des1gr'orp1an‘mﬂ1
respect to the financial crimes 'charged.{ IRT 110-112} ‘The trial court also ruled the e
testimony of a prior thréat would be admitted for the ptnjyose-‘of showing motive,
explaining that “[the threat of violence'to' ker in—-with resnect toa ﬁspute over money
. Is relevance of mtent in the current oharges based u upon the 1epre.>entat10n that the
"Burnlston.{ IRY 1}.3, 1_15 }_ '

Ultimately, H.G. testified that she ﬁrst met defendant‘ in the spring of 2016, the ot
two began a dating ‘relations_hip, and she ey_entua;ll_y opened.a shared business aecount
with defendant when he offered to-.ﬁnanci.al]y kelp her {4RT 614-615, 625-629} H.G.
had access to this account and cbseﬁ'ed funds being t:v'ans‘feqed into and out of the
account, but she did not know the-sonzce of the ﬁmds or the purpose' of the
transfers { 4R’I 635-637} H (r chntaaliy leaxned that d,tendant was in a re]attonsth
with another wonian and, I Tesponse, ‘mthdrw, all of the money froin the -
account. { 4RT 632 637‘ When defendant chscovered what H G. had done he called H.G.

and threatened her {4R1" 63”’} Defendant stated the amount of money H G. took was not
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‘.-'1
[

enough to justify killing her bm tt mlcht [lla'u v sr‘ﬂmg ﬂre 10 hm parents’ home. {{bid.}
H.G. returned the money £0 the basmesa accmmt rbat same day. {4R"" 637-638}

t

2. General Lega_l_Prmuples anu S __g f Rewew
“The admission of eVIdCH"e of pnor condv ct is controlied by mv1dence Code
section 1101. Subdivision (a) of that sectlon pwmd»s g ‘Ewdence of a person’s
character or a tpalt of h1$ ot her ¢ haracte:I (wuether n the form of an opmmn evidence of
‘ reputation, or eviﬁénbe Ofl s’péciﬁp inst'ances' of .rizis_ orrher—_conduCt) is inadmissible when
offered to prove his or her conduct on a épeéifiéd ‘oc’ca._sion.’ » (People v. Thompson
4(2016)1 Cal.5th 1043, 1113-1114.) « ‘Eﬁdpﬁé'e of [prior uncharged :a'cts'] is admissible,
however, when relevant for a'nonchafa.étéf pu}pé'Se-:—that‘ is, wheu it is relevant to provev '
some fact other than the defendant"s criminal 'dis?csiﬁon, such 2s ‘métive,-- opportunity,
intent, preparation, plan," kn.b\ﬂedge, idem‘ity;. absence of mls‘cakF= [of fact] or accident.” ”
. (Peaple v. Winkler (2020) 56 Cal:App.5th 1,102,114'113..)

.'Even when relevant for a'noﬁ charéé,tér :pn';xpose, evidence of a prior uncharged act -
may be excluded under Evidence ‘Code sectio'n'35‘?; if its probative value is substantially -
™ outweighed by‘thc'probg.bilit;% that its'admission will cr:e.at'e a_’Sulj'stgntial.:dafnger of undue
: pfejudice, of confusing the issi;es, or cf misteading th_e. jury. (Bgop_le v. Winkler, supra,
56 Cal.App.5th at p. 1143.) Thps, when considering Whether -sggh evidence i_s :
adntissible; the trial court must balance three factors: (1) the materiality of the facts to'be
proved; (2) the probative \}alue‘,»‘or the tenq}ency of tee pncharged'crimes to prove or
) -dispfb'Ve the material fac’:t’;éand’ (3) the existence of any rule ot policy rgquiril_lg the

exclusion of relevant e_videncé such as prejudicial effect or other section 352 concerns.



(Ib,id.) The tiial éourt_’sé?idénﬁaf;% i‘ﬁiin gon tlﬁs:issﬂe is reviéx%ir‘c_d for abuse of |
discretion.” (Id. at p. 1144$iﬁ’_éoplej;z.'-:v_f"'l.zompso:1,vsupra, 1 Cal.5th 'a-t‘p.l 1114) .-
s Applieation .. Lo
= Here, the .uia;i.__c:o_mt héld_ tﬁat?H.G._’ S ‘testimonyl' reg.arv“clmg_(:ietl‘;zpdaqt’_s prior threat
of violence in response :t»oi a financial di}Spute was_relevarit to the iésq,e of motive.

Evidence ,o)f prior ~cqnductis~admissible for the pumo’sé ,of éstablishing m_{)ﬁve where the

6 6

A=t

b
e

.unchargedoact -and- thﬁ%'—harged act

Jrefxplamable asvresult*oj the*same motives”

.+ (People v. Spector (201 1. 191 Cal. App 4th 1335, 1381.). Such ewdence is admissible so

long as “there i‘.sa‘;safﬁcient evidence fo.tjthe;_‘g'my to find ‘defegd;mt commiitted both sets of

.acts, and sufficient similaﬁ.ties to demonstrate that in each instance the perpetrator acted -

with the same m*ez it or motive.”” (People v. Daveggio and Michaud (2018) 4 Cal.5th -

790,827) ... .

e - Here, with IeSpEuE to hoth xhc charged conduct and mzéharé;ed c\bi‘l'duct, defendant -
.\;\}as; involved in soﬁle form of »bus'im;ss"rveiatilo_nsh_ip,vs"'ithlthe @fi,ctiln;{h_ad,e.i,c-ce,ss,tofan '
account inr-the victim’s name,- ,eie_r_cised_ coptrol_; of : the finances @ithin-ﬂlat’ account; and . g
responded with wolpme wher rha‘lcngm with revpect o h1° control over ménagement of
those fmances l"hpse sunﬂanheq were SLfﬁ (.‘lf’nf for a Jury to reasonably mfer that ,

defendant had the samne im o‘ave vnm rfsspeci ‘i::; makmg -hls thr,eat of vxox,ence to H.G. and

.knllmg Burmstun \km:o ver, thc, portlon of I—‘ G ) teommmv 1egardmg defendant $

threat was bnef and the threat of wolcnr e textmed to by rI G was fariess egreglous than

the acf of k] ng Burm ston.. I“hus other fd(*tors thaf [mc ht have ]ustlﬁed exclusion of the



intent or motive, rather than by

testimony pursuant to bv1der1cp Code secﬁo 5 othth standmo its relevance to the

-prosecution’s theoi'y’ of the tse, Were .simp}.;&fnm gjrgééntf."", RS

' Defehdan‘c'Clairﬁs'vtheré’was an 'i’nfs iilEfiéicizt;simﬂf?;i‘ity to justify ‘admission of

H.G’s tes’umonv under Fwdence (‘ude u(’C' ion hﬂl sul*dw'smn (b) { AOB 39- 40}

' However, the least degree of simil an.ty betdn eg 5 the nncheu ged act and the charged
-offense is required i 111 order to pm\ e motrve ;méi‘lr‘\;ent \Pcop!e % 'Dov:;gggo and
Michaud, supra 4 Cal. 5th atp 827. ) In suvh case the >1m11211t1~s need only “provide[]
a sufficient basis for the jury to conclude that 'def‘exiaaﬁtﬂ acted with the same criminal

« “aecident of inadvertence or s If-detf‘nse of good faith
or other innocent mental state.” (’bzd see People v. Pesiscni ( 1983 3) 172 Cal. App.3d

369, 374 [lack of similarity may be ih'é}éi'éﬁt where “the mere fact of the prior offense

gives rise to an infer ence of mouve 15 " Ag'we have "‘e“d\f explamer‘a the prior threat

. and.the charged offense in this case bore at least sonie similarity with respect to the -

.characteristics of the victim in relation io defendant. At the very least;the similarities

were sufficient to pérmit the jﬁry to reasonably infer defendant did not act with.an

- “innocent mental state,” which is all that is necessary to support admission for the

purpose of showing intent or motive. -

4. Even if Erronecus Admission of H.G.’s.Testhndny:W_as Not Prejudicial .

.~ Finally, even assuming the brief testimony regarding defendant’s prior threat of -
violence to H.G. was ertoneously admitted_, any such error was harmless. “[Wlhere . . . :
mdependent and competent evidence to substanhallv the same effect from other ¥

witnesses is placed before the jury{,] the erroneous admission Qf such cumulative
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evidence is ordmarlly not pre_;udxclal ” (Kalﬁzs V. Fraze (1955) 136 Cal App- 2d 415, 423;
see People v. szthey (1999) 20 Cal. 4th 936 972-973. [adm]sswn of teatlmony over . .,
defendant’s objection harmless where su“h festlmony cumulatlve of other testimony
already in record]; People v.. Houston (2005) 130.Cal. App 4th. 279 -300 [no prejudice
where objectionable teqnmony cumu] atlve of other ev1dence unchallenged by appellant].)

Here, B.C. offered testlmony fo subatantlally the same effect as H.G.’s testnnony

: *egardmo—defendant—s{hreat of vm1 ence- m—response to—a—fmanclakdlspute'Spec1ﬁca11y,

. B.C. testified of a, conversa,tiou in whlch d efenaam expressed interest in hmng someone.

to kill a woman who shared a _]mm awoum mth deleudant because the woman had taken

~money from the Jo'mﬁ aceoum.{ 6RT 1037- 1039-} ‘ Defendant did not objeet to the_ e
-admission of this testiniony and does not claim admission of this testimony. was

enoneous on appeal Berauxe essentially the same testimony was presented to the jury-

by a differeat mtnesa we canndt cm\,mde mat H.G.’s t..stxmony dccuemg defendant of
making a violent thmat in Tesponse "L':Cv a nearly identical set 'of actions was:pr_e__;udmgl, o
even if erroneously admﬁted | |
C. Exclusion of l’lﬂzrd Party C wpm‘ul:ty F v za'eme

Defendant aiso broachy arguef toat the tnal com’t erroneous"y excluded evidence -
of third party culpability. { AOB *"-34} Wc c‘onclude tms claJm of error has been
forfeited for failure 1o preserve an adequate fecord for ap_pellat_;e ’r_e'vgew;’and;further

conclude that, éven iu the absence of forfeiture, the trial court did not abuse its discretion.



T4

1. R_elevant Bac_kground' '

Early in the t'rial"’duﬁndi thé' ’?‘ﬁwss Jllllla,t}()n ot EY mmess défense counsel -

disclosed defendant’s mtem 0 poxent;all y pm sue tLpOry of defense ‘based upon third

- “party culpability. {1Rf 208 214} C)‘/Pr ’thc proqecutor s objections, the tnal court

permitted defense counsel te oomp]ete h;s mte‘m *d questlons' with respect to ¢ross-.

-examination of that w1tness {Ibzd } Howeve at the conclusion of witness testimony for .

the day, the trial court 1nfonn¢d,defense counSci t mt thf: Achmssmlhty of any evidence of
third party culpabiliﬁ' éhbﬁld'beiéd({rassed'iix limine outside the préseﬁce of the

jury {1RT 243-244} In response defenqe counsel gisc fosed that he was considering
pursuing a theory that “either [B.C.] _éndldﬁé' or iﬁofé of his cohorts is responsible for
this.”{ IRT 244} |

The trial court crdered briefing on the issue, indicated its intent to set a hearing

-pursuant to Evidence Code section 402 to consider the admissibility of any such -
- s igvidence,-and instructed defense counsel not to inquire about third party culpability until

" after the trial court could rule on the admissibility of any specific evidence at such a

hearing {1RT 244} Specifically, the trial court advised defense counsel that: “I’m going

to expect that you’ll provide an offer of proct, offers of proof and specify specific

~ .examples of evidence that you aaticipate vou’ll be presenting in support of your third -
party culpability arguméiit that’s going to be iraportant because without that, I’ll be eft- . = .

“with merely argument; and so I need to know with some precision, [what] you believe the

evidence is that supports such an argument.” {1RT 246}



) After revwwmgthe bnefs v‘:Sllle,_iti"ed by both p;uu'é; eh the i:ss_"ue. of third party
culpability,16 the tnal court egprc;ssed?’that it Wes n'(it( inelinelc'i':to rulepn the issue solely
based upon represenfaﬁons in t}se' briefing and advised that ‘i;t wbuld set the matter fora
full evidentiary hearing with wnness testimony under oath pursuant to Evidence Code- :
section 402.{3RT 391--3.92} Themancoun indieated it was ixﬁpoi‘tant for it to hear the -

actual evidence bemg propOSed m order to make pr ehmmaly detenmnatlons on -

admissibility {7bid: }—Defenseweunseleﬂmowledg‘ed that heW—asTm’r‘ijecnng to-the trial
, court’s desire to conduct;such'an‘_mquy.,{3RT 397},_ e

When the trial coust called the matier for tie zmtlclpat d evidentiary hearmg,
defense;counSeI represented he -would not be calling any 'wimes"ses.'{BRT- 472-473} :In. .
-. response, the _h'ial court Aoffere‘d. te fefsc_hedjﬁ,e the hearing to pem)jt mo'r‘e time to arrange
fOl appea.rances._{I'bidv}; Defense_{;t‘)‘gﬁise! declined this oifer aud lin'dica:ted that most of
hi}s;'l‘anticipated evidem;e e'f 1hi1jd pe;t‘ify Ae‘;x’ipa‘{bility'wq_ﬁld be presented durmg th'e'cross-;-y
| exammauon of B C {3R 4 73‘ Howe» er, the mal cou.rt cau‘wnea that even if defendant . -
intended to utlee w1tnesses tha’r were a 1dumﬁe'i the tnal court stll‘ needed to.
hear the potential :tGS‘b.;rxl();:y’-_ cuts lgi_e_ the preseg‘me of the .mry’ to make an initial -
detennination-of its admissibﬂi‘w {3 473 4”’&1}

" The tnal eouri ref)eate dly repxem nted that it woul*’d’ 'pen:ﬁit'detense counsel as -
much‘time as ‘ileeded to arrange 'fm' aiuy ':h'e ss,.wbmltmess to ‘mpear dnd testlfy mna

hearing pursuant to Evi den\,e (‘ode ses,lwn 402 { JR’I 47 7, 4‘91} f he tnal court also

16 Both parties submiticd briefs oﬂ the: cidiril 51b1hty of third party culpablhty
evidence. {3RT 390} However neither. bmef has been made part of the 1ecord on appeal.



indicated that, to the extent defense courisel v;'a, onr.‘a,x-_ed about dwulgmg any of

defendant’s own testiﬁiiony in adﬁ'ai[céf_. “ﬂiie:;trié.lbéﬁitﬂ’fﬁﬂld be ameﬁéblé to holding an
evidentiary hearing after defendn.t b tF a‘lmom, and pmmltr'ng the defénse to recall any.

witness to testify on the jssue nf 11"13"( jp'sfv cumahlhty a}‘i)ll]u such ev;dcnce be deemed

admissible followmg me hearmg Y %F h 491 -"«

Lo

‘-v#

P

Spemﬁca]lv with respf*ct to B L s tc Jtnmmﬁ/ ‘rhf ma? court mdlcated it would
schedule a hearing for B.C. to testlty nnder oath rc,oax dmg any mqulry pgtentlaly related
to third party Culpe-lbﬂity’.;{3RT 501-5¢ 21 H owever when defense counsel was’
subsequently asked when he would Tike tolcori'clﬁc;t” fhat I;éarin:g, counsel repres_entéd that .
a hearing would ne Jonger be nec’és'sé,ry..{éiRT '816}' o

~ Several days later, ths trial ‘ccu‘rt asked défc‘nse.comé'él to confirm Athat defendant

was declining the opportunity to conduct an EﬁdéﬂC» Code secticn 402 hearing on the

~ admissibility of third party caxipa'biliﬁf eﬁdc—:nce.{ 5R7T 828} Inresponse, defense counsel -

indicated that a hearing might be requited, but thet he was still investigating some

* information related to the matter and asked that & hearing be put off until such time as the

defense completed its investigation;{ SKT 828} The trial cowt indicated it would be open
to conducting a hearing as soon as defense counsel believed ke was ready, but that until
such time, no evidence of third party cuipability would be permitted. I5RT 829}

Dunng the cross-examination of B.C., the ma! court 'was asked fo resolve various

" objections to questions that potentially implicated third party culpability in violation of -

the trial court’s prior order.{7RT- 1202-12 10} In responsé, the trial court inquired why -

defense counsel had still not accepted the invitation to first present any anticipated '
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testimony’on the issue m an Ev1denee Code section 402 hearmg, add defense counsel R
indicated his decision was based upon “strategic reasons.” {7RT 121 1-1212} The:mal ..
court again advised that defensecou_nsel should refrain ﬁom 'puxlsuimg any quest;o_mng,, .
regarding third party. culpabﬂ_ity_absem a:hearinig, but nofed that B.C. could be subject to
recall to testify on that 'subj'ec_t afte‘r,;_de_’fendant had testified. {7RT, 12 12}

However, following defendant’s'testimony, the defense rested_.its case and declined to

tecall anymtnesses*{9RT 1805—18"

2. General General Legal Prmc1ples and Standard of Rewevv
| “Like all other evidence, ﬂurd party_c;tdpablhtye‘v;d.enee may be admitted if it is
relevant and its probative value is not'substantially ontweighed by the risk of undue .. "
delay, prejudice; or confusion, or.otherwise made inadmissible by the rules of evidence. .
[Cltatlons ] ‘Tobe admlsslble the third party evidence need not show “substantial proof

of a probability” that the tmrﬁ person comunitted the act; it need only be capable of

' ralsmg a reasonable doubt of defendaLt S gult At.the same time, we do not require that_'; :

any evidence, however remote, rust b - admitted to sho Wa tblrd pa.rty s possible .

.culpability.” ” (People v. Turner (2020} ‘10 Cal.5th 786, 816.) “ ‘[E]vidence of mere

motive ot opportunity to com@it the crime in another berson, Without more, will not
suffice to raise areasr;na‘oie doub about 2 defendant s guxlt ce [Cltatlon ] Moreover,
admissible ev1dence of t}ns nafure pomt< to th\.« mﬂpabmty of a specific tlurd pany not
the possibility that sorme @ldﬁnlfl'fled: thv.rdlparsy_c-omd have committed the crime..
[Citations.] For the e.vi;de;f.eel to be te.!eyemt and. 'adtmsubie ‘fhere must be dﬁiré"ct or

circumstantial evidence linking the thivd person o the actial perpetration of the crime.’”.

- "



[Citation.] As with all evidentiary ‘nilu go, tbe CX‘.IU.:IOII of third party evidence is
reviewed for abuse of dfscfeﬁdn ‘ ( ]d c.t pp 816 9} / )

3. Defendant’s Refusai to Parhgpate m an pwdence Code Section 402 Hearing

Renders the Record Inadequate To Rewew }{15 Umm of Error

The People contend that defendant s. c]alm of error has been forfeited because
defendant “w1thdrew” his request to pre@e,gn suen ewdence { RB 81-88, 90} Defendant

disagrees, arguing that his counsel did not vwmdl aw his 1equest to precent evidernce of

third party culpability but merely refused ‘o pai’ticipate i1 an evidenﬁary hearing pursuant ~ ‘-

to Evidence Code section 402 when offerad the opporturity to do s¢ by the trial -
court. { ARB 26-27} »R'egardless of whether de_feiidant’s actions can propeérly be
characterized as a “withdrawal” of & fexjuést to Ip;resent third pa}ty"Culpability evidence,

the fact that defendant declined to participaie in a heaiing putsuant to Evidence Code

© "vsection 402 renders the record inadequate for review of his claim of error on appeal.

" 4A judgment may not be reversed based upon the erroneous exclusion of evidence
unless “[t]he substance, purpose, and relcvanceof the excluded evidence was made
known to the court by the questlons asked an offer of nrooi or by any other means

(Evid. Code, § 354, subd (a).) Thus, “[wlhena tnal court denies a defendant’s request to

- produce evidence, the defendant must make an offer of proof in order to preserve the .

issue-for-consideration on appeal.” (People v. Foss '(20(")7')” 155 Cal. App.4th 113, 126.) -
“  « ‘ Before an appellate court can knowledgeably rule upop an evidentiary issue
presented, it must have an adequate record before it to. determine if an error was made.” -

[Citation.]” “The offer of proof exists for the benefit of the appellate court . . . [and]



serves to inform the zip’p’eﬁété court of the nature of the evidence that the trial court
refused to receive in e‘vfdehCé. . Thc functlon of ; an offer of proof is to lay-an-adequate
record for appell.at‘c'revi»éw,;. mem (Id at. p 127.) -

Here, the record shows ;tha__l_tv va__et»_en.dant repeatedly 'dgcﬁ_ged,thjc trial court’s
invitation to pért_:iéipate ma heg{ing,pm“suant to EVidencﬁ;eiCode ‘s'_e_ction.‘402.', As aresult,

)

the record 0n appeal does not c-.oni'ain ailv indication of what evidence;or. testimony - -

defendant believed ¢ .ons nmted admtmble ewdence 01 tmrd partv culpabxhty N otably,

+ other. than brOadly stfumg that the mal court excluded e\’ldence of ﬁurd party culpability, -

© defendant’s briefsion appea] fail to identify the spéciﬁc‘ testimony or other evidence that

would have been iniroduced but for the trial coutt’s pusported exclusion. Absent any.
mndication of w‘n_at cifideqce, if any, was uctaally excladed, the record is inadequate for
thlS court to determine mr- mertts < efenlant s claxm. on appeal, and the issue must be .

rcéOlved» against defendant. ...

L . N
¥

Defendant afpp_e'arg, to suggésv_tj this court can determing the admissibﬂ@ty of third" -
party culpabilifry"evidencc based _u‘po;ﬁ ’L.n‘fgences drawn from iﬁc tésﬁmony that was
permltted or the quc.:*:xons defendaﬁf vf.. not pf;;jﬂ_iitted 10 a.gk on chss-
examination. {AOB DO-’_ i; AI\P 28-30} _' However, A“:[e]ve»nz 1f _a_fquest.ion o is posed on
cross-examination and the trial court prevents the ‘:de‘.‘f.enscl from ddvmg into the issue, the
de,fgndant'mu,sit stil__il make an off.‘ér of,f pr(.‘x_of 1o preserve _the 1<.suc= for Vch,sideration-on
appeal, unless the issug was mthm ma 3c0pe of ;ne direct cxd_mmauon . If the
evidence the dgfcn@amtﬂsiee‘l_(s to e‘xc;t o -f;-rgf;s-_‘exa-:ni:ntatjon 18 10t w1th1n the scope of the

direct exammanon, an oﬁer of pi oof, 1'6:4.1ui;“ed-to. preserve the issue.” (People v. Foss,
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supra 155 Cal. App 4th at p, 1 7 \ Ab\ent am mmcahm 02 witness’s answer that may
- have been to anv SDPCIﬁC questlon. ﬂ]lo coafr cannot s*mp'y speculate w‘aat ev1dence
mlght have been adduceci Ihus we conc uﬂe ‘bw 1311'11 of error has been forfelted for

fallure to present an adequa're r°coxd for te mew

4. Even in the Absence of r*orfeltz,,re We Would rmd N 0 AbuSe of Dlscretlon

vaen in the absence of {i orfelture the record actuaﬂ\ before us does not dlsclose |

an abuse of discretion. Here the trtal com't dn, uof exclucle any thlrd party culpablhty
Instead, the trial court condiﬁonedf the inifcodub,tio:z of any subb. evidence upon its
- presentation in a hearing pufsu.:;'nt to .E*‘\;i‘denc"‘el'Co&é~ section 402 fc')r't‘he bufpose of
perm;ttmg the trial coun‘. t0 make a ﬂrehmmaw oetemmatlon of its admlsslbd]ty |

| “In detennnling toe admissibility c«f evidence, the trial court ‘1as broad discretmn
- and “it 1s within t‘ne court’s discretion whether or not to decide admissi.bﬂity questions.
‘unden [Ev1dence Code section 402, sabdwmon (b) J Withln the jury’s presence.’ (People
V. Wzllzams (1997) 16 Cal.4th 153, 196.) The tnal court’s selectlon o)‘ a statutonly
authorizeéd procedure in order to m.a.'ke a preliminary_detennmanon_ of the adm1ss1b111ty of
-.evidence .is not arbitrary, capricious, or outside the bounds of feason. Defendant has
cited no authority for the proposition that the circumstanées of -this_case,restnained‘ or - .-
otherwise limited the trial court’s discretion in seiectiné ;s‘uch_ a procedure to resolve
- preliminary qnes'tions.of admissib’ilitj The trial couﬁ’-s decision here did nothing more
than apply ordina;y ’nules of procedure and evidence, and.'it -Awes.clearly within its broad"‘;

discretion. - ’ : N . : R

44



We disagree with defendant ] ccntentlon that the tnal court’s dec1s1on to requlre a
heanng pursuant to Ev1dence Code section 402 pnor to the mtroductlon of any ev1dence
of thrrd party culpablhty wolatea hrs constltunonal “1ghts {AOB 54} Whlle “[a]ll o
defendants have the constltutlonal nght to present a defense [Cltatlon ] That nght does
not encompass the ablhty to present ev1dence unfettered by ev1dent1ary rules [Cltatlon ]
Indeed, apphcatlon of the ordmary rules of ev1dence does not nnperm1ss1bly mfrmge on a
defendant s rlght to present a defense 7 (People V. T homas (2021) 63 Cal. App 5th 612 :
627, see People v. Mmcey (1992) 2 Cal 4h408, 440) - -

Moreover the recor d in thls case clearlv shows the tnal court afforded defendant
every opportumty to lay the founaatron for the admlssron of any third party culpablhty
ev1dence otfenng to (S onduct a heanng at anytime dunng the lengtny trial, offenng to
accommodate the sehedale of an; y necessarv wnness and offermg to pern:nt defendant to
recall any wnness who had alreadv testtﬁed, should evtdence of tthd party culpablhty be
_ deemed adnns51b1e Indeed the tnal court even offerea to wa1t until after defendant s

, testlmony to conduct the heanng to avold glvmg the prosecutlon any unfarr advantage

Having failed to avail thself of these opportumtles defendant s clalm that his trial was

ﬁmdamentally unfa1r because he was prevented from pre< entmg ev1dence of third paIty
culpablhty is w1thout rnent o | o | |
D. The Cumulatzve brror Docmm Dges Nor Appiy

: Defendant also clalms the cumula’uve unpact of EITors 1dent1ﬁed on appeal
redulres reversal even if any 1nd1v1dual EI£0r Was not sufﬁc1ent1y preJud1c1al to

mdependently warrant reversal {AOB 36 58} Under the cumulatlve error doctrme' “the
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- individual claims of error, ¢ .mrQ &regp XS

'cmnulati_ve__effect of several. trial errors mav ’bP ore mr’ icial even if the ey would not be

- .
S

prejudlclal when r‘ousiderec- mg 'maﬂ» ":' (Pﬂovzc v, . 4t { 2817 10 Cal App. .;th 1004

1019{Fourth Dist., I)w ‘"lwoi \ Uowx“. F‘E, sm& we h ve rejected each of defendant’s

doctrine is not applicabie.’ | L | : "'
' -’ W J9,7712022'

The judgment 1s a.fﬁnﬁe%’."
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F-163160005 . CONTINUATION SHEET .. - PAGE 2

D,—‘S.TAILS:~

This is a supplemental report to a murder that occurred in the unincorporated area of Glen
Ivy. OnNovember 12, 2016 at 1758 hours, Investigator Paixao and I interviewed Dante
Carter at the Moreno Valley Police Station. My interview with him was recorded and the
followmg is a summary of what he toldme. .

Carter hed been handcuffed and was smmg ina holdmg cell at the Moreno Valley
Station. .1 had a deputy un-cuff Carter and escorted him to an interview room. Itold
Carter I wanted to talk to him about an issue with the car he was driving. I asked him if -

. he had been arrested before and he said he had. I advised Carter of his 1 rights per

Miranda. He told me he understood each of bis sights and I began taking fo bim by - "
saymg the car had been embezzled.

Carter told me be gets car through a broker named Rlchatd Cai gle. He told me Ca:gle
gets the cars through investors then charges a large down payment. He told me he paid
Caigle $13,000 down and $1800 a month for the BMW i8 he was stopped in. He told me
he has only had the car for about a week. Carter told me Caigle works in Newport Beach

‘and be has gotten several other car through him. Carter said he had Calgle s phone
_ number in his own phone and would provxdc itto us. ’

I contmued to speak to Carter under the ruse that hls vemcle was embezzled. He ,
ultxmaie}y provided his phone number as 818-919-6114, the same number witnesses had

given for “Anthony”. 1had Invesugator Paixao retrieve Carter’s phone s0 he could look
up Canle s number ' :

When Carter opened up his phone he told us that his glrlﬁxend sent a message that she
should go to the police. He told us that he got into an argument with his girlfriend and
she punched him in the lip. - He said he pushed her away and she was “bruised up”. He
said she texted him that since he was not answering her she was going to ‘call the police.
Carter then provided Caigle’s phone number. We left the room and I attempted to call
the number scveral times with no answer and no vou:cmaﬂ to leave a message.

I told Carter that I had found out more mformatlon I told him someone was' clannmg

their credit was being used for a car they did not own. Iasked him if he knew what that
was about and he told me he didn’t.

I asked hxm if he knew Eric Bm:mston and he told me Burmston was one of hlS investors.
Cartet told me he gives Burniston $1200 to use Burniston’s credit to get credit cards. ,
Carter told me he then uses the money he obtains from these credit cards o “investin
people » He told us that he finds kids ages 18-23 who generally have no credit, and

. convinces them to provide their information so he can open credit accounts through

Superior Tradelines. He told mse he has a power of attorney and contract with Burnistém
He went on to explain how he earns his money and uses other people’s credit.
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he provided 562-477-1391 from his cell phope contacts. .

F-163160005. ~ CONTINUATION SHEET )  PAGE

He told me he met Burniston about a year ago. He said he paid Burniston every month

- with the last payment being last month. His last payment to Burniston was $1200. 1

asked him when he last spoke to Burniston and he told me it had been three or four days.
He told me he was supposed to meet with Burniston, then trailed off before saying he was

going to Atlanta for business. He told me for various reasons he was unable to meet with
Burniston. : » )

Carter told me he tried to call Bumiston yesterday but Burniston’s phone was off. He
said Burniston sent him a message on Instagram. Carter said he answered it by saying he

"bad a lot going on, but Burniston never responded again. He told me he generally meets

with Burniston in Orange County. I asked him if he had Burniston’s phone mumber and - .

1 again asked him if he had power of attorney and asked if that paperwork along with the

contract he had with Burniston were in his office. He told me he did then said he “even
has text messages” from Burmiston., He said, “I met up with him. I pay him:You know?
Like he gives me the bills, every month. He will give me the bill or he don’t even.give
me the bill, he’ll just, tell me like the other day. He said, ‘Hey bro, um, what did he -
say?” Carter whispered to himself that he might be able to find it as he was looking at his
phone. He read us a fext miessage be said he received from Bumniston. “Good morming

‘bro. I got a voicemail about the Cabella’s Club saying there might be a fraud”. He told

me it was because he (Carter) used the card. , :

He read again, “I-gota voicemail about the Cabella"’s. Club saying -there might me fraud.
Just wanted to let you know. Let me know if I can do anything for you.” He told me he
responded with, “Good moming 'm going to call them.” ‘ ' '

He told us Burniston then sent, “Ok. | Letme knm}v if 1 can help.” Carter then said

Burniston sert hum iother message saying, “T'm getting a letter from PenFed saying

- there is po proof of coverage. Cabella’s is showing $3000 in cash advances.”

Cartg‘r started to say, “Basically sziy,iné ..” then went on 1o tell me his reply of, “T don’t
take cash advances bro. You see a $3000 balance it from me using the card. I’m sure
your just not comprehending the bill. Aside from that, I’'m paying for it. Your only -

. concer is the money you are getting monthly. Paying the loan credit cards.”

Carter explained that Burniston replied with, “Ok bro. Are you thinking tonight for
sure?” He told me that he thought Burniston was trying to meet up with him to get-
rooney and told me he was too busy to meet up with Burniston. He continued to tell me
about the Cabella’s card paymerit and I told him I would go and try to call Burniston.

I went back into the int;:rview room with Carter arid told him Burniston was not
answering and I had a pretty good idea why. Ialso told him I believed he was pretty sure

. of why Bumiston was not answering the phone as well. He told me he did not know why

and 1 asked him when he last spoke to Burniston. He again told me it was three to four
days ago and I asked him when he last sent a text to Bumniston. He told me it had beena -
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. Burmston when he last saw him. -

'few days I asked when he Iast physxcally saw Burniston in person and he said, “The last.

time I paid him.” I sked when that was and he told me it was last month.. He told me he

did not femember the exact date, birt they met at the In and Out In Yorba Linda or S g :

Anaheim Hill and he paid Bumiston $1200. He told mé there was a black male wnh

Tasked hxm where he was Thursday night.. He told me was in Riverside with the mother
of one of his children, and that he never left Riverside. Iasked him if he went into ©
Corona and he said, “No.” Y asked him, “Not once?”, and he sald, “Not once.” I asked
hxm, “Not late T,hursday ni ght, early Friday mommg"” and he’ agam said, “No.”

I toId him Burniston was dead and introduced myscifas a h0m1c1de detechve Upon
hearing this Carter said, “Oh fuck.”

* Ttold him I was givinghim the opportunity to give a detailed list of where he was on -

Thursday so I could verify his whereaboufs. I told him the last we knew was Bumiston
sent a tcxt to his guljhend saymg be was meetmg with. Carter in Corona. .

He told me he was with Sharon Guzman. He arrived at her house at about 2100 hours.
Before going to her house he went to a yogurt store which is rear Guzman’s house. He

said he stayed the night at her house and did not leave until 0800 hours the next moming.

.He said he was with Lydia the whole day prior to going to Guzman s. He told me he got
- into an argument with Lydw. over a text message with another gitl. He told me she saw

the text and started going “crazy”. He pushed Lydia off of him and she “hurt herself.” v
He said he took Lydia to the hospital and was there until about 2000 hours. From the -
hospital he went to the yogurt store and then to Guzman’s. Once he arrived at Guzman’s

he ate, bad sex with Guzman, and went to sleep He told me Guzman Would venfy he
was there all night, -

The next morning Carter went to his office then met up with another woman he has a
child with named Annette Gonzalez. He met with Gonzalez because her sister was
buying a car. Carter said he made a fake pdystub to verify employment to assist with the

purchase of the vehicle. He then told me he did not remember exactly what he did on
Friday. .

1 asked him if he has anyﬁreérms at his house. Carter said he had an AR- 15 nfleand a
9mm plstol that he has never used. He told me he did not have any firearms at his office
and again said he only had the two weapons that have never been fired. He told me he -

bought the gunsfromamanﬂxat gets thegunsfromLasVegas, and that he has had them -

for a few months

1 conﬁrmed with him that- Thursday night going into Friday morming he was at Guzman s

. house all night and he never left uatil the next mornmg
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1 askcd.him if he has ever been to Corona and eh said he has been in the area of a lot of
- places including Corona, Lake Elsinore and Temecula. I asked him if he has ever been to

Tom’s Farm, and he told me he had never heard of the place. Iasked him if he was

~ familiar with businesses having cameras and he agreed that it was common for businesses

to have cameras now. I asked him if we would find him driving a car outside of
Riverside that night and he said, “No.” oL '

1 told th there was a witness that saw Burniston and s car with another pérsonl who
was driving a dark car where Burniston’s body was found. I asked him'if that witness -
would be able to identify him as the other person and Carter told me he was ot there.-

I told Carter we were going ta get search warrants for his home;-office, cars and phone. I

_. | —— ——-—13-—asked-hinrif there-would beanything om his phone instucting Burmiston fo meet him .

Thursday night. Carter said, “No.” 1 asked him if we would find the phonehe
purchased in Burniston’s name and he told me he never purchased a name in Burniston’s,
narme. : - " ‘

"Y asked ]nm again if he fired the 9mm, and he said, “No.” I mked him if that 9mm would

match any evidence found at the crime scene; and he said, “No.”- He again said he never
shot the guns. He also told me there was nothing he should be worried about on hiscell .
phone. Iasked him again if Guzman would.verify he was at her bouse all night, and he

said, “I don’t see why she wouldn’t.” e

I asked if there wéuld be any evidence in Guzman’s car, including blood and he said

_similar to what was described at the scene by a witness.

Investigator Paixao asked Carter where his guns where, and after telling us Carter said he

had a question. Carter said he didn’t do anything to Bumiston because they were fiiends .

and they made money to gether. He then asked if he was going to be charged with the
unregistered guns and I told him that was still undetermined. . . -

He again said he would not do anything to Burniston and said perhaps Bumiston’s
girlfriend’s father did something to him. He said the father had a restraining order
against Burniston, and Burmiston had told Carter that he had been in more than one fight
with the father. Carter said he (Carter) had never even had a disagrecment with
Burniston. o U ‘

1 asked him why he had the fake identification cards in his wallet. He said'hé used the

credit cards in Burniston’s name and the name of another person so he had the
identification cards to match. g

1 told him I was going to check the GPS on Bﬁmiston’s pﬁone to see if it Went near

Carter’s house. I 'again told him we were going to get search warrants for his home, cars,

Guzmen’s house and, Lydia’s (Lydia Cerna) house to look for evidence related to this
murder. ' o ‘ ‘ -

there would not be, He had informed us that Guzman has a black Prius which could be .
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He asked me if he was being charged, and 1told him he was bemg mveshgatecl He
asked if he was going to have a bail and I t61d him he had Tot been amresied yet) I told o
him we were gomg to search fora few thmgs and Tet h1m know ina httle whlle T

‘We went back into the mterwew room thh Carter. He told us hc did not want to Iook
likea bad business man and said his office was really in Temecula off of Winchester. He

~could pot prowde thc addIess and said he rented the ofﬁce from an online company

I asked Inm why Bumiston’s phone showed it was last near his (Ca:ter s) house. He said
Burniston had never been to his house, and that Burniston’s phene was not at his house.

1 told him when he (Carter) tumed his (Carter’s) cell phone off Thursday night the phone -
showed it was at his housé:- I also told him-whexn he turned his: phone back on the-next
moming it was again at his'house: He said that was weird because he was at Guzman’s.
Itold him someone was on the way to her house and he said he did not know if shé would
be horne. He told me he would provide her cell number and I et him know we would
just download his phone to get the riumber once our search warrant was signed. I asked
him of there was anything on his phone he should be worried about and Carter said, “No.
Not with anythmg like thh bim.” .

I asked him if he had search anythmg online about murders. We had already received a
signed warrant back and saw the open screen on his  phone was a google search of

- murders in Corona. When I' asked him about the online search, Carter told me he looks at

news all the time. I told him to tell me more about his news searches. He said he looked
at Temecula and the entire Inland Empire. He said he looked at everything saying he was
“news guy”. I asked hiin what kind of news he was searchmg and he sighed and said,
“I looked at murders. I looked at credit fraud. I looked at...” and paused saying, “I
looked at a lot of shit.” He went on to say thaI ke helps peoplc that are vwbms of 1dent1ty

" theft and credxt fraud.

Durmg the search warrant service on his phone there is nno record of him searchmg for
any other news items related to credit card fraud. It does show that on November 6 he

" searches what police agency covers Menifee. On November 9 he searches Boost pre-
+ paid phones and on November 11% he searches freeway exits in the Lake Elsinore area.

He also searches, on November 11, whether pre-paid pones can be traced, about bodies
being found, and about murders in Corona. ' He also search for the Rlvemlde County

- Sheriff’s press releases.

I told him that many people sat in a chair and claimed to have not committed a crime. I .
told bim there weré péople that drove by and saw the suspect with Burniston, He said the
person did not see him. - He asked what cars were seen and I told him it was Burniston’ 5
car and a dark sedan. He paused, said, “Hmmm.” I told him the car could be sumlar to a
black Prius and he told me there was no way because he did not drive that car.

- Tasked him if his DNA would be inside Bm:mston s car of if his fingerprints would be on

the outside. He answered no to both question, and when I asked him if he ever touched
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I asked if he called Bumiston Thursday night. He said he did not call him, but Burniston
texted him and Burniston tried to call his phone. He told me he had a missed call as I

~ asked him what the text smd. He saxd Bumxston asked him for an address to meet hxm

Carter told me he-did not give Burniston an address and did not answef Burniston at all

- Carter saic t¢ believed he was having sex with Guzman when Burniston reached out to

him. He said he puts his phone on silent around his family and said he later saw the
missed call. asked him what time he thought it was when ail this happened and he told
me he could not remember. He said he knew Burniston had been trying to meet with- h1m
to get ‘fhe money for a few days but he hasn t had hmc to meet with Bumlston.

Carter said he was going to pay Burniston’ early beoause he (Carter) was gomg fo goto
Atlanta. He said he had planned leavmg a few days ago, but for whatever reason it dido’t
work out because “shit came up.” He then said, “Shit happens 1 asked him why he was
going to Atlanta, and he told me he was going fo inguire about property in the area. 1
asked him if he had any property, bouse or vehicles in his name and he said he did not.

I asked Carter about vehicles at his house, including a Lexus. I asked if that was the

~ same Lexus Burniston got a loan for. He told me it was not the same car. Hesaid

Burniston got the loan and cashed the check. He said typically within 90-120 days the

. companies would turn the car loans into personal loans. He said Burniston cashed the

bank check and provxded him (Carter) mth some of the money

He then told me about house he went about helpmg people, which I told him was a ﬁ:aud
He told me he did not think it was, but could see how I would call it fraud (for further
mformatmn refer to the d1g1ta1 recording).’

Carter asked if he was going to be at the station all Weekend I expla.med to lnm we were

still investigating and gettmg search warrants. I explained to him what we were going to
do, including sending his gun to the Department of Justice for testing to see if they
matched any evidence found at the crime scepe. Carter became visibly concerned and
asked how shell casings could match fo a gun. explained to him how a gun works and

. what evidence a ﬁrcarm could leave on a casing or projectile.

While I was explammg this to him, Carter wou}d nervously drmk wafer and saxd, “Uh
huh”, or “Ok™. - After finishing my expianahon he said, “Alright” in a much lower voice.

I asked him if the casings would match his gun and in'a low voice he said, “No.” When I
told him he didn’t sound so sure he said in an authoritative voice that he ‘was positive, and -

{that he never fired the glms

1 told him for al] ITknew he destroyed the gun. He could have thrown a phone out the
window after he was done sending text messages between two phones registered to the
same person. He could have thrown the phones out near his own home, after Burniston
was already dead. After saying this Carter sighed and did not deny anything [ was

“saying. Itold him there could be blood on his gun, or his clothing and he told me that he
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Burniston’s car be answered, “Eric drives a Saleen. A blue Mustang Saleen,” He then -
told me he has seen Burniston in a Mercedes and possibly a yellow sedan that belongs to -
his (Burniston’s) grandfather.. T asked him if he has ever seen the red Honda that other
people have been in when Burniston met with Carter, and he told me he did not know
Burniston had a red Honda. 1 said, “So you fingerprints shouldn’t be on the outside of 2 -
red Honda that is registered to his name?” He said, “No.” 1 asked himfor an explanation.
if his prints were on it, and he laughed saying, “There is no explanation, because (pause)

1 didi’t even know he had a red Honda. Nor has he ever even told me he has ared
Honda.” _ :

1 asked hlm again about his DNA being on the steenng wheel of the Pnus and he
emphatically said it would not be. I later found this would have been true because it was -

Carter told me he has only seen Burmston mthe Mustang or Mercedes and the last time

he saw Burniston he was driving the Mustang. 1 asked him where and he said it was at -
the In and Out in Yorba Linda. I asked him again what day he saw him and he said I had

already asked him that. Itold him jt was pretty unportant for him to remember and he
told me he could not remember the day.

1 told Carter that Bumiston’s fannly told me the Mustang had been parked for a long
time. They told me Burniston didn’t drive Lhe car anymore because of the price of gas. I

told him the car had spider webs on it. Carter said, “He drives it. Maybe they don’t
know he drivesit. He dnve that... '

I stopped Carter and told him I saw t‘he car with spider webs, and he said, “The blue |
Saleen?” When I confirmed I saw it he said, “Hmm. (Took a drink of water) that’s hot

~ cause ] know he drives that car.” He told e the car hadn’t been parked that long and-it

was the last car he saw Bummiston jn. He said “Manurice” was with Burniston when-Carter
Jast saw him. I told him I spoke to Maurice who said he did not know Carter. He told me
he could prove Maurice knew him and that he did credit repair for Maurice. He told me
it could have been someone e}se with Burniston, but he thought it was Maurice.

1 told Carter I was shll trying to find a good explananon for Bumlston s phone bemo pear

his (Carter’s) house after Bumiston was already dead Carter said, “I don’t know, and
Eric ain’t never beer to my house.”

I asked him how he would explain Burmston s phone being near bis house after he was |

dead and Carter said, “His phone wasn’t (scoffed)...Eric has never been to my house,. and

I sure as fuck to have Eric’s fuckin’ phone. And I never had his phone. Thelast timel .

saw Eric I gave him $1200 4t In and Out. We were supposed to meet up. ‘We didn’tmeet  ~
up. Twas with Sharon. You know, I mean to make, really" I'm supposed to me up with '
alotof people man.” A
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was still weanng thc same clothes he had on Thursday, again not denymg anything else I
sa1d :

During the initial stages of this investigation we requested Burniston’s phone records

with a search warrant. While checking the Jast calls before the murder I saw there was a
phone number 310-709-4601 had made only three calls to Bumniston’s cell phone. A
 search warrant for that number shows that phone was listed in Bumiston’s name with
Sprint It should be noted that in the United States Boost Mobile is a subsidiary of Sprint.
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10 After Itold him what I believed he could have done, Carter began talking about what was
11 going to happen; including the possibility of him being in custody for months without

12 being charged. He did not say anythmg about being in custody for somcthmg he did not
—f——— 13 —do-— — .

15 Aftér taking a break we began talking to Cértér again. I asked him who Brian was (Brian
16  Coulter) and he told me Brian worked for him, but didn’t know where Brian lived. He
17  said he last saw Brian a couple days ago. I then confronted Carter about his Spoofeard.-

18  phoneapp that contacted Burniston. He still claimed he never spoke to Burniston the day
19 ofthemurder. . -

21" During a search of Carter phone we saw a phone app named Spoofcard, with a phone
22  number of 323-737-2986 assigned to it. According to Burniston’s phone records that
23 same phone number contacted Burniston the night of the murder at 2335 hours. When I

e 24 went to the Spoofcard website I found it says, “Easily disguise your caller ID. Dlsplay a

+ 25 different number to protect yourself or pull a prank It’s easy to use and works on any
26 phone .

28 - When Investlgaior Paixao showed Carter photographs of guns from his (Carter’s) phone,

29  Carter said the guns were not his and belonged to a gun dealer. Investigator Paixao

30 confronted Carter with a video on the phone where Carter is talking about the guns, and

31  Carter acknowledged it was him but said he didn’t buy all of the guns. Carter said he

32 . only had a 40 caliber, a 9mm and an AR-15 at his house. This was the first time, after
33 already being asked; that Carter mentioned another weapon other than the 9mm and AR-

34 15. He said the handguns were in his mastcr bedroom closet in a drawer and the rifle was
S35 'under his bed.

37 For further information regardma this interview refer to the digital recordmg This case.

38 has been referred to the Riverside District Attorney s Ofﬁce and i5 now closed -
39 excepnonal :

41 CASESTATUS: EXC -
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