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" UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 20-3184
RMK BANKS, Appellant |
V.- | |
SUPERINTENDENT MAHANOY SCL ET AL.
(ED Pa. Civ. No. 2-19- cv-02605) .
Present: | ‘.MCKEE GREENAWAY JR., and PORTER, Circuit Judges

Submitted is Appellant s request for a certificate of appealability under 28.
U.S.C. § 2253(c)(1) ' :

in the above-captloned case.

Respectfully,

Clerk

ORDER.

Banks’s request for a certificate of appealability is denied. Jurists of reason would
agree without debate that, for substantially the reasons provided by the Magistrate Judge
.. in the report and recommendation, Banks’s claims are procedurally defaulted and fail on
" the merits. See generally Slack v. McDaniel, 529 U.S. 473, 484 (2000). More
specxﬁcally, Banks’s challenge to the sufficiency of the evidence fails because he has not
shown that the jury’s verdict “was so.insupportable as to fall below the threshold of bare
rationality.” Coleman v. Johnson, 566 U:S. 650, 656 (2012) (per curiam). Jurists of
reason would also agree that the District Court correctly denied Banks’s ineffectiveness
claims as inadequately developed: See Zettlemoyer v. Fulcomer, 923 F.2d 284, 301 (3d
Cir. 1991). Further, Banks has not made “a substantial showing of the denial of a
constitutional right” as to these claims. 28 U.S.C. § 2253(c)(2). Finally, jurists of reason
would agree with the District Court that the relevant statute is.not unconstitutionally
vague. See Umted States v. Zhi Yong Guo, 634 F.3d 1119 1122 (9th Cir. 2011) (“[A]
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' statute does not fail the vagueness test sunply because it 1nvolves a complex regulatory
scheme, or requires that several sources be read together[ 7).

By the Court,
s/Theodofe A McKee -
Circuit Judge .
o v : o o ' ATrueCopy ‘o
Dated: December 2,2021 = - o~ t
SLC/cc: Ramik Banks - - @‘Z""‘“#:D”‘g e
Jennnifer O. Andress, Esq' Patxi_c_ia S. Dodszuweit,. Cle.rk

Certified Order Issued in Lieu of Mandate



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RAMIR BANKS,

" Petitioner, _
v oo . CIVIL ACTION NO. 19-CV-2605 .
THERESA DELBASO, et al, : |
Respondents.
ORDER

AND NOW this 6&‘ déy of October, 2020, upon careful and indépendent review of
. tﬁé petition for writ of habeas corpus, and the Report and Recommendation of the Honorable
Jacob P. Hart, as well as the review of fetitioncr’s objections to ‘the Report and
Recommendation, it is hereby ORDERED as-follows:
1. The Report and Recommendatipn i§ APPROVED and ADOPTED; .
‘2. The pétition for writ of habeas corptis is DISMISSED;. and | |

"3. There is no basis for the issuance of a certificate of appealability.
‘ - ~ BY THE COURT:

/s Jefirey L. Schmehl
JEFFREY L. SCHMEHL, J.
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.. INTHE UNITED STATES DISTRICT COURT -
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RAMIK BANKS,

CIVIL ACTION
Petitioner,
7

. NO. 19-2605
'THERESA DELBALSO, et al,

Respondents..
¢ REPORT AND RECOMMENDATION

JACOB P. HART, U.S.M.J. A April 29,2020

L FACTS AND PROCEDURAL HISTORY

Oﬁ April 20,12012, following a ju{)'y trial'be'fore the Honorable Glenn B. Bronson of the - -
Philadeli)hia County Court of Common Pleas, Petitioner, Ramik Banks (“Petitioner” or
“Banks™), was conviét;d of ﬁrst-degfee murder, criminal conépiraéy, camrying a firearm on the |
public streets or. public property in Philadelphia, and possession of an instrument of crime. Tﬁe '
trial cc?mt :summarized the facts revealed at trial as follows:

On August 14, 2010, at app‘rqximatély 1:00 a.m., Robert Lewis was.driving his
girlfriend, Toccara Levins, home to the 5700 block of Rodman Street in
Philadelphia: Shortly after reaching the intersection of Rodman Street and 58®
Street, their path was blocked by [Banks], who was obstructing the street with his
bicycle. Mr. Lewis honked his horn. [Banks] did not react, and Ms. Levins got out

of the car. Ms. Levins asked [Banks] to move out of the street, to which [Banks] -
responded, “[f**k] no” and ‘T’'m not moving out of the street.” As Ms. Levins got
back into the car, Mr. Lewis got out of the car. Mr. Lewis approached [Banks], -
who said, ‘[i]t is cool, old head.” Mr. Lewis then got back into the car, and
continued to drive up the street.to Ms. Levins’s house.

After Mr. Lewis and Ms. Levins got back into their car and pulled away, [Banks]
called his cousin, Anthony Washington. [Banks] then went to a corner store and
_met up with Mr. Washington, who had brought a gun for himself and a .45 caliber
“handgun for [Banks]. [Banks] and Mr. Washington returned to Rodman Street and
- approached Mr. Lewis’s car, and [Banks] attempted to fire his gun at Mr. Lewis.

Appeerix &S



Case 2:19-cv-02605-JLS Document 14 Filed 04/29/20 Page 2 of 17

The gun jammed and [Banks] ran away from the car, at which point Mr. Lewis got
out of the car and chased [Banks], firing his revolver at him. [Banks] turned around
and attempted to fire back. This timed the gun worked and [Banks] succeeded in
shooting at Mr. Lewis. As Mr. Lewis limped back to his car, Mr. Washington
approached Mr. Lewis and began shooting him, hitting him in the head and neck.

Ms. Levins and her sister, Jalisa Kennedy, were inside their home when they heard
the gunshots. After the gunshots, Ms. Levins called the police and then ran to find
Mr. Lewis, who had collapsed on the corner of 57" Street and Rodman Street.
Philadelphia Police Officer Bruce Wright arrived on the scene. Ms. Kennedy
approached Officer Wright and told him that she saw two men besides Mr. Lewis
out in the street during the gunfire. Officer Wright drove the two women around

in his patrol car, canvassing the area in an attempt to locate the shooters. As the
car approached the intersection of 56" Street and Pine Strect, Ms. Levins saw
[Banks] and identified him as the man with whom Mr. Lewis had gotten into the
altercation shortly before the shooting. [Banks] was taken into custody.

Mr. Lewis was taken to the Hospital of the University of Pennsylvania, where he
was pronounced dead on arrival. He was shot twice in the head, once in the
shoulder, once in the elbow, and once in the leg. Mr. Lewis’s autopsy revealed that
he was shot by bullets from both a .45 caliber handgun and a 9-milimeter handgun.
Police recovered eighteen fired cartridge casings from the scene of the shooting.
Twelve of the fired cartridge casings came from a .45 caliber handgun, and five
cartridge casings came from Mr. Lewis’s revolver.

[Banks] was brought to the Homicide Unit of the Philadelphia Police Department.
Philadelphia Police Detective John Harkins read [Banksl his Miranda warnings,
and [Banks] agreed to be interviewed by the police. [Banks] then denied being
present at the scene of the shooting or having anything to do with the shooting.
[Banks] was held at the Homicide Unit overnight.

The following morning, Det. Harkins again questioned [Banks], at which point
[Banks] confessed to Det. Harkins that he had shot Mr. Lewis. [Banks] said that
he was in the middle of the street “talking to some girls” when Mr. Lewis pulled up
in his car and Ms. Levins in the front seat. [Banks] said that Mr. Lewis told him to
move out of the way, and that [Banks] tried to walk away, but Mr. Lewis drove up
next to him and got out of the car. [Banks] told Det. Harkins that as he backed
away from Mr. Lewis, he heard gunshots, and he then turned and began running
away. [Banks] told Det. Harkins that he then pulled out his own gun and fired
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backwards at Mr. Lewis as he ran away. [Banks] denied that there was a second_
shooter and clarmed that he acted alone in krllmg Mr. Lewis.

" Trial Court Op 11/20/12 at 2-4

On March 15, 2011, Banks was charged ‘with ﬁrst-degree murder, cnmmal

' conspiracy, ca‘i'rymg firearms .on pul')‘h‘c—str%'ts‘or‘ pﬁh'lrc—property*m‘“l’h1ladelphra,
possessiné instruments' of crime (PIC), and persons not to possess, use,'manufacurre,sell
or transfer ﬁrearms. He proceeded to trial on April '16, 2012.” ’l‘he-~- Commonwealth
»presented—-__testimony from 18 w’itnesses«and‘Bahks testiﬁed on hi's:owﬁ behalf. l“ollowing
a five-day trial, on April 20, 2012, he was eonxricted- of all .cher-ges with the:erteeption of
persons not to possess, hse, mahufacture; control, sell or transfer ﬁrearms." On that same
day, Baaales was sentenced to a mandatory sentence of life imprisonment withotlt the
- possibility of parole for the ﬁrst—degree'murder corrviction. "
On April 30, 20l'2, Banks filed a post—sentenee motlon arguing that the ';ferdlct was
against the weight of the evidence, | The trial court denied his post4serltence mo.tion on August
10,2012, |
. 'Petit‘ionerhﬁled.a direct appeal alleg'ing (1) evidence was not sofﬁcieht to sdpport the
verdict .for first- degree murder, (2) verdict for ﬁrst-degree murder was against the weight of the -
evidence, and (3) and the Commonwealth did not prove conspiracy. His Judgment of sentence
was affirmed by the Pennsylvama Superior Court on April 14, 2013. Commonwealth v. Banks,
2539 EDA 2012 (Pa.. Super. August 14 2013) (-Doe.-vl-—3--1‘). _The Pennsylvania Supreme Court
denied Banks’s petmon for allowance of appeal. -
- On November 18 2014, Banks filed a petmon pursuant to Pennsylvama ] Post

Conviction Rehef Act (PCRA), 42 Pa. C.S. §9541 et seq.. His appointed counsel filed an
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amended petition on his behalf on February 9, 2016. On January 16, 2018, after issuing a Notice
of Intent to Dismiss the Petition, the PCRA court dismissed the petition without a hearing.
Banks filed a Notice of Appeal and presented the following issues on appeal of the dismissal of
his PCRA petition: (1) whether the PCRA court erred in holding that his claim that counsel was
ineffective for not requesting a voluntary intoxication charge was without merit; (2) whether the
PCRA court erred in holding that his claim that counsel was ineffective for not objecting to
prosecutorial miscondnct during the Commonwealth’s closing argument was without merit; and
(3) whether Banks serving an illegal sentence. Doc 13-2 at 2. On March 28, 2019, the
Pennsylvania Superior Court affirmed thé judgmentb of the PCRA court, finding that Banks had
waived the claims and that the third claim lacked merit. Commonwealth v. Banks, 356 EDA
2018 (Pa. Super. March 28, 2019) (Doc. 13-2).

Banks filed a pro se Petition for Writ of Hébeas Corpus in this Conrt on June 14, 2019.
He faised the following claims: (1) insufficiency of the evidence to sustain a conviction of first
degree‘ murder; (2) Ineffective aésistance of counsel for failing to pursue a voluntary intoxication
defense and for failing to object to impfoper comments during the Commonwealth’s closing
argument; (3) that he was sentenced under a cohstitutionally vague sfatute; and (4) ineffective
assistancé of counsel for failing to object to the expert qualifications of the ballistics analyst and
for failing to object to a purportédly erroneous jury instruction on witness credibility. Doc. No.
2. Banks had filed a previous petition for writ of habeas corpus in this Court on November 17,
2015 (Docket No. 15-cv-1945). He was permitted to withdraw that petition without prejudice to

allow him to refile when his state court proceedings concluded.
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Resi)ondent asserts that all of Pefitioner’s claims are procedurallydefauit‘edl,‘ :
unreviewable; and/or lack merit and request that the federal habeas petition be denied.’ Upon
review, this Court agrees. .

II APPLICABLE LEGAL STANDARDS

A Standard for Issuance of a Writ of Habeas Corpus

Congress by its enactment of the Antlterronsm and Effective Death Penalty Act of 1996
(“AEDPA”) mgmﬁcantly 11m1ted the federal courts power to grant a wnt of habeas corpus
'Where the clalms presented in a federal habeas petltlon were adJudlcated on the merits in the
state courts a federal court shall not grant habeas rehef unless the adjudlcatlon .
1. Resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established federal law, as determined by the Supreme
Court of the United States; or

' '2. Resulted in a decision that was based on an unreasonable determination of the
“facts in light of the evidence presented in the state court proceeding.

28US.C.§ 2254(d.).‘3 ‘

The United States Supreme Court has made clear that a writ may issue under the
- “contrary to” clause of S,ec,ﬁon,2254(d)(1) only-if the “state eouft:_applies',a rule different from..
the governiug-rule set fOIjtil m [United States Supreme Court] cases or if [the state court] decides
a case differently than [the United States Supreme Court has] done on 4 set of matenally ‘

41nd1st1ngulshable facts.” Bellv. Cone, 535 U.S. 685, 694 (2002) A writ may issue under the g

“unreasonable application” clause only where there has been a correct identification ofa legal
principle from the Supreme Court but the state court “unreasonably appli€s it to the facts of the

particular case.” Id. This requires a petitioner to demonstrate that the state court’s analysis was

5
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“objectively unreasonable.” Woodford v. Visciotti, 537 U.S. 19, 25 (2002).

Further, state court factual determinations are given considerable deference under the

AEDPA. Lambert v. Blackwell, 387 F.3d 210, 239 (3d Cir. 2004). A petitioner must _esfablish
that the state court’s ’adju.dication-of the claim “resulted in a decision th_at was based on an
unreasonable determination of the facts in light of the evidence presented in the state court
proceeding.” 28 U.S.C. § 2254(d)(2).

B. Exhaustion and Procedural Default

“[A] federal habeas court may not grant a petition for writ of habeas corpus unless the

petitioner has first exhausted the remedies available in the state courts.” Lambert v. Blackwell,

134 F.3d 506, 513 (3d Cir. 1997) (citiﬁg 28 U.S.C. § 2254(b)(1)(A)). The procedural default
barrier, in the context of habeas corpus, precludes federal courts from reviewing a state |
petitioner’s habeas claims if the state court decision is based on a violation of state procedural
law that is independent of the federal question and is adequate to support the judgment.

Coleman v. Thompson, 501 U.S. 722, 729 (1991). “[I]f [a] petitioner failed to exhaust state

remedies and the court to which petitioner would be required to present his claims in order to
meet the exhaustion requirement would now find the claims procedurally barred . . . there is

procedural default for the purpoSe of federal habeas . . .” Id. at 735 n.1; McCandless v. Vaughn

172 F.3d 255, 260 (3d Cir. 1999).

1. Exceptions to Procedural Default

To survive procedural default in the federal courts, a petitioner must either “demonstrate
cause for the default and actual prejudice as a result of the alleged violation of federal law, or
demonstrate that failure to consider the claims will result in a fundamental miscarriage of

justice.” Coleman, 501 U.S. at 750.
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a. Cause and Prejudice Exceptiqn

A showing of cause demands that a petitioner establish that “some objective factor
external to the defense impeded counsel’s efforts to comply with the State’s procedural rule.”
Coleman, 501 U.S. at 753. Examples of suitable cause include: (1) a showing that the factual or
legal basis for a claim was not reasonably available to counsel; or (2) a showing that “some
interference by officials” made éompliance with th'e. state procedural rule impracticable. Murray
v. Carrier, 477 U.S. 478, 488 (1986). Once cause is proven, épétitioner must also show that
prejudice resulted from trial erro;s thét “worked to [petitioner’s] actual and substanti.al
disadvantége, infectiﬁg his entire trial with error of constitutional dimensions.” Id. at 494.

There is also a narrow exception in which attorney error in collateral proceedings may
sometimes establish cause for the ‘defaulf ofa 'cléim of ineffective assistance of trial counsel.

Martinez v. Ryan, 132 S. Ct. 1309, 1320 (2012) (finding that in some cases ineffective assistance

of PCRA cases can serve as cause and prejudice to excuse procedural default of ineffective -
assistance of trial counsel claims that could not have been previously presented). As a general
rule because there is no constitutional right to an attorney in a state post-conviction proceeding, a

habeas petitioner cannot claim constitutionally ineffective assistance of PCRA counsel.

Coleman v. Thompson, supra, at 752. However, in Martinez, the United States Supreme Court
held’t.hat “thfe, under state law, claims of ineffectivé assistance of trial cbu_nsel must be raised
in an initial-review collateral 'proceeding, a procedural default will not bar a federal habeas couft
from hearing a substantial claim of ineffective assistanéé at trial if, in the initial-review collateral
proceeding, there was no counselkor counsel in that pfoceeding was ineffective.” Id. at 1320.
Maftihéz has been used to éstablish cause gnd prejudice for failure to bring ineffective assistance

of counsel claims at initial review collateral proceedings where they could not have previously

7
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been raised. Id. In order to overcome procedural default under Martinez, a petitioner must
demonstrate that his collateral review counsel was ineffective pursuant to the standard set forth

in Strickland v. Washington, 466 U.S. 668 (1984) and “must also demonstrate that the

underlying ineffective- assistance-of-trial-counsel claim is a substantial one, which is to say that

the petitioner must demonstrate that the claim has some merit.” Id. at 1318.

b. Fundamental Miscarriagé of Justice Exception

To establish the fundamental miscarriage of justice exception, the petitiorier must

demonstrate his or her “‘actual innocence.” Schlup v. Delo, 513 U.S. 298, 324 (1995); Calderon

v. Thompson, 523 U.S. 558, 559 (1998). A demonstration of actual innocence requires the
petitioner to present new, reliable evidence of his or her innocence that was not presented at trial.
Schlup, 513 US at 324. The new evidence must be considered along with the entire record,
including that which was excluded or unavailable ét trial. Id. at 327-28. Once such evidence is
presented, the petitioner’s defaulted claims can only be reviewed if “it is more likely than not
that no reasonable juror would have found petitioner guilty beyond a reasonable doubt” in light

of the new factual evidence. Id. at 327.

C. Ineffective Assistance of Legal Counsel

In Strickland v. Washington, 466 U.S. 668 (1984), the United States Supreme Court set
forth the standard for claims of ineffeﬁtive assistaﬁce of counsel in violation of the Sixth
Alﬁendmeﬁt. Counsel is presumed to have acted effectively unless the petitioner demonstrates
both that “counsel’s representation fell below an objective standard of reasonableness” and that
there was “a reasonable probability that, but for counsel’s unprofessional errors, the result of the

proceeding would have been different.” Id. at 68688, 693-94.

8
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"F.irst', the petitioner must demonstrate that his tria.l counsel’s performance fell below an . -
- “objective standard of 'reasonableness.” I_d_ at 688.- The court “must jndge'.th‘e reasonableness of -
counsel‘s challenged ¢onduct on the facts- of the particular case, viewed as of the time of -
Acounsel'sv conduct,” Id. at 690.. Because of the difficulties in making a fair assessment,
eliminating the “distorting effect” of hindsight, “a court must indulge a strong; pre’éumption that'

' counsel’s conduct falls w1th1n the wrde range of reasonable professronal assistance; that is, the
defendant must overcome the presumption that, under the cucumstances, the challenged action |
mlght be consrdered sound trial strategy.’” Id at 689 (quotmg M1che1 V. Lours1ana 350 U S

- 91, 101 (195 5)). Itis well-estabhshed that counsel cannot be meffectlve for farhng to raise a

mentless claun Stnckland, 466 U S at 691 Holland v. Homn, 150 F Supp 2d 706, 730 (E D.
Pa. 2001) N |
To satrsfy the second prong of the. Stnckland ana1y51s, a defendant must estabhsh that the
deficient performance pre_]udlced the defense _ This showing requ1res a dernonstratlon that
counsel’s errors vtfere 5o serious as to deprive the defendant of a fair trral ora mal whose result is
| reliable. Stnckland, 466 U. S at 687. More specrfically, a'defendant “must show that there isa
reasonable probability that, but for counsel’s unprofessronal errors, the result of the proceedlng
would have been different. A reasonable probabrhty isa probabrhty sufﬁcrent to undernnne

conﬁdence in the outcome » Id at 694
I1. DISCUSSION

- A. Sufficiency o_‘f the Evidence

Ih his first claim Petitioner alleges that the evidence presented at trial was insufficient to
sustain his conviction of first-degree murder. He argues that “[t]he Commionwealth failed to

9
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prove that Petitioner possessed the requisite mens rea for first degree murder[,] ‘a specific intent
to kill.”” Doc. No. 2 at 7.

A habeas claim alleging insufficiency of the evidence is grounded in the Due Process
Clause of the Fourteenth Amendﬁent. The Fourteenth Amendment guarantees that no person
shall be ériminélly ;:onvicted except upon sufficient proof, which is defined as evidence

necessary to convince a trier of fact beyond a reasonable doubt of the existence of every element

of the offense. Jackson v. Virginia, 443 U.S. 309, 316 (1979). Traditionally, the standard of
review for challenges to sufficiency of the evidence is highly deferential. *“[T]he critical inquiry
on review of the sufficiency of the evidence to support a criminal conviction. . . . does not

require a court to ‘ask itself whether it believes that the evidence at the trial established guilt

beyond a reasonable doubt.”” Jackson, 443 U.S. at 318-19 (Quoting Woodby v. INS, 385 U.S.

276, 282 (1966)). Rather, as set forth by the United States Supreme Court, “[t]he relevant
qﬁestion is whether, after viewing the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential elements of the crime beyond a

reasonable doubt.” Id. at 319 (emphasis in original); see also Sullivan v. Cuyler, 723 F.2d 1077,

1081 (3d Cir.. 1983) (adopting the Jackson standard).

Banks raised this claim to the Pennsylvania Superior Court on direct appeal. The
Superior Court noted that he.admitted that he “shot and killed the victim” but alleged that the
Commonwealth failed to pfove that he acted with a specific intent to kill because the
Commonwealth failed to disprove that he was acti'ng_ in self-defense when he shot the victim.
Doc. No. 13-1 at 6. The ;:ourt réjected his claim as follows:

Upon review of the evidence in the light most favorable to the Commonwealth, as
the verdict winner, we conclude there was ample evidence for the jury to find that
[Banks] possessed the requisite mens rea for first-degree murder. Our review of

10
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_the record reveals that [Banks] enlisted the help-of Anthony Washington, a.k.a..
" ‘Peanut,’ following a verbal altercation with the victim. N.T., 4/17/12, at 229-231.
-Washmgton brought firearms for [Banks] and himself that were utilized in the . *
shootout 1d. The record further reveals that he victim died from mulnple gunshot

wounds to'thé leg, elbow, shoulder, and head that he sustained in a shootout with

.[Banks] and his cohort. N.T., 4/17/12, at 119, 122-124; N.T., 4/18/12; at 139-141.

The jury could infer the spemﬁc intent to kill where the evidence showed deadly \‘
weapons, specifically. 45 caliber and .9 mm handguns, were used on a vital part of
the victim’s body, his head. N.T., 4/17/12, at 127; N.T., 4/18/12, at 127, 193-199.

" See Commonwealth v. VanDiver, 962 A.2d 1170, 1176 (Pa. 2009) (finding that the -

jury properly could infer spemﬁc intent from appellant’s use of a handgun upon the
victim’s head), reargument denied, 983 ‘A2d 1199 (Pa. 2009), cert. denied,
VanDiver v. Pennsylvania, 559 U.S. 1038 (2010). »

Doc. No. 13-1 at 8-9. The Superior Court also quoted the following portlon of the trial court’

opinion, in support of its ﬁndmgs:

" [Commonwealth witness Jalisa) Kennedy testified that she saw two men, not one,

at the scene of the shootmg A ballistics expert testified that three different kinds
of fired cartridge cases were found at the scene of the shootmg Finally, the medical
examiner testified that [the victim] was shot five times, and that at least two of the -
bullets that struck [the victim] came from two different guns.

[Ba.nks] by contrast, presented solely h1s own testimony in support.of his claim of

.self-defense. [Banks], who initially denied any involvement in or knowledge of the -

shooting, changed his story the day after the shooting. He told police that [the

' victim] approached him and shot at him, that [Banks] attempted to flee, and that he

only shot backwards over his shoulder to defend himself from [the victim’s] shots.
Despite Ms. Kennedy’s testimony to the contrary, [Banks] claimed that no one else
was involved in or present at the scene of the shooting.: [Banks] also offered no
explanation for why [the victim] was struck by two different cahbers of bullets that ,

" could not have been fired from the same gun.
Doc. No. 13-1 at 9 (Superior Court Op.), quoting Triat Court Opinion, 1/20/12, at 8-9.
The Superior Court found that based upon its review of the case, “the evidence clearly '
established that [Banks] maliciously and intentionally killed the victimn.” Doc. No: 13-1 at 10.

* The state court’s findings are ot contrary to the oleztrly established federal law in this

. il
{
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area, which requires that “after viewing the evidence in the light most favorable to the
prosecution, any rafional trier of fact could have found th¢ essentiai elements of the crime |
beyond a reasonable doubt.” Id. at 319. As the state court found, the testimony presented at trial
did not support Banks’s claim that he shot at the victim in self-defense, but instead supported the
finding that Banks acted with the specific intent to kill. Clearly, uf)on review of the evidence as
presented by the prosecution in this case, there is no doubt that a rational trier of fact could have
found thé essential elements of the crime, including the specific intent to kill, .beyond a
reasonable doubt. The state court’s finding is consistent with the clearly established federal law
and was nbt based upon an unreasonable determination of the facts. Therefore, the cleﬁm must

be denied.

B. Ineffective Assistance of Trial Counsel for Failing to Present Voluntary
Intoxication Defense and Failing to Object to Alleged Prosecutorial Misconduct

In his second claim, Petitioner argues that he was denied hié Sixth Amendment right to
the effective assistance of trial counsel when his counsel failed to present a defense of voluntary
intoxication and failed to object to statements made during the Commonwealth’s closing
argument. Although he does not further articulate these claims in his habeas petition, the
Superior Court noted that Banks relied upon his testimony at trial that he was “kind of drunk” at
the time of the crime. Doc. No. 13-2 at 4. According to the Superior Court, the
Commonwealth’s statements in its closing argument that Banks referenced were that his
“testimony was completely unbelievable,” that Banks “repeatedly tried to shoot [the victim]
while he was still in the car,” and that “several witnesses feared retaliation from [Banks].” Id.

The Superior Court found that wholly lacking from Bank’s argument regarding the

alleged ineffective assistance of counsel was a discussion regarding prejudice. The court found

12
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that as a result of Banks’s failure to comply with 'the-mandates ‘of Commonwealth v. Wholaver, -

177 A.2d 136, 144 (Pa: 2018) and Commonwealth v. Fears, 86 A.2d 795, 804 (Pa. 2014), his -
'claims were waived, The Superior Court relied upon the PennSylvania Supreme Coutt’s

requuement that an appellant must meaningfully discuss each of the three meffeetlve assistance

_prongs and held that where an appellant failed to do so, hé i is not entitled to relief and the court is

: :“constrained to ﬁnd such a claim waived for lack of development.” Fears, 86 A.2d at 804.

. Giver the state'cdurt’e ﬁnding that 'the claim was Waived as aresult of Bariks’s~failure to
properly present it, the claim i is therefore procedurally defaulted. Banks has farled to even allege
cause and prejudice or actual innocence to excuse the default.

Furthermore as the gover-nment contends, in addition to the claims being procedurall'y' 3

defaulted, Ba.nks also falled to properly develop the clalms The relevant cleaxly estabhshed

fedetal law to prove meffectwe assistance of counsel is set forth in Stnckland Failure to

establish either prong of the Strickland standard precludes relief.' As was the case in state court,

“Banks is silent as to what prejudice he suffered as a result of the alleged ineffective assistance of

couxlsel. His claim therefore must be denied as he has not even alleged prejudice. Furthermore,

as the goveminent argues, Banks’s claims in his federal habeas petition are so'vague that he -

failed to explain what evidence would have supported the defense and he does not evén specify

what statements in the closing argument were improper. See Zettlemoyer v. Fulcomer, ’9'2_‘3 F.2d

284 (3d ACir. 1991) (holding that it is the petitioner’s burden to artieulate hie allegations iri a
straightforward Irxanner both at the state level and in federal court). . -

We agree with the government that Banl<s is petieqtitled te revlew on his procedurally
defalllted an& imderd'eveloped claims. Furthermore, he has not alleged the requisite prejudice
and has not. established that his c'ounsel was ineffective. The Claims must be denied. -

13 .
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C. Constitutionality of 18 Pa. Cons. Stat. § 1102

In his third claim, Banks asserts that 18 Pa. Cons. Stat. §1102, the statute regarding
sentencing for convictions of first-degree murder, is unconstitutionally vague because it “does
not provide fair notice to the public that life imprisonment means life without parole.’; Doc. No.
2 at11. Banks raised this claim in his PCRA petition, but the Superior Court found that it had
not been properly presented and was waived.

The Superior Court found that Banks’s claim, challenging the constitutionality of the

sentencing statute as vague, is not cognizable under the PCRA. Doc. 13-2 at 5, citing Rouse, 191

A.3d at 6-7. The claim was waived because he failed to raise it at sentencing or in a post-
sentence motion.

The Superior Court found that even if the claim had not been waived, he still would not
have prevailed. The court agreed with the PCRA court that the claim lacks merit and adopted the

PCRA court’s analysis:

“[Dluly enacted legislation carries with it a strong presumption of
constitutionality.” Commonwealth v. Turner, 80 A.3d 754, 759 (Pa. 2013). It will
therefore be upheld, “unless it clearly, palpably, and plainly violates the
constitution.” Commonwealth v. Neiman, 84 A.3d 603, 6711 (Pa. 2013) (internal
quotations omitted). Under the void-for-vagueness standard, a statute 1is
unconstitutional if it is “so vague that persons of common intelligence must
necessarily guess at its meaning and differ as to its application.” Commonwealth
v. Davidson, 938 A.2d 198, 207 (Pa. 2007). On the other hand, a statute will pass
constitutional muster[] if it “define[s] the criminal offense with sufficient
definiteness that ordinary people can understand what conduct is prohibited and in
a manner that does not encourage arbitrary and discriminatory enforcement.” Id.
(quoting Kodender v. Lawson, 461 U.S. 352, 357 (1983)). Specifically, a
sentencing statute is constitutional if it states with specific clarity the consequences
of violating a criminal statute, Commonwealth v. Berryman, 649 A.2d 961, 985
(Pa. Super. 1994) (citing U.S. v. Batchelder, 442 U.S. 114, 123¢ (1979)).

Here, the sentencing statute at issue, 18 Pa.C.S.[A.] § 1102(a)(1), plainly states that
a person convicted of first[-]degree murder[] “shall be sentenced to death or a term

14
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of life u:npnsonment 61 Pa.C.S. [A] § 6137(2)(1) (“The board may parole any

" inmate to whom the power to parole is granted to the board by this chapter, except :
an inmate condemned to death or serving life imprisonment...”). Moreover, the

fact that parole eligibility is codified in a separate statute ‘is irrelevant, since both
statutes read together put [a] defendant on notice that the penalty for first[-]degree
murdér is life without parole or death. See Commonwealth v. Bell; 645 A.2d 211, -
281 (Pa. 1994) (mandatory minimum statute ... was not unconstitutionally vague
for failing to specify a [] sentence since the [sentence] was implied when read
together with other statutes). -

Doc No. 132 (Supenor Court Opunon) at 8-9, citing PCRA Court Opmlon, 4/11/18, at 11- 12

leen the state court’s ﬁndmg that Banks failed to present the clam to the state court to

allow for review, the cla1m 1S now procedurally defaulted The court’s ﬁndmg that Banks s
failed to comply with these procedural reqmrements was based upon an independent and
adequate state rule, whichlprecludes habeas review. Banks -has not set forth any bas1s to excuse
the default. Therefore the claim must be denied. |

In addrtlon, as the govemment contends the claim also lacks ment The court found that
the parole eligibility statute together with the challenged statute make clear that there is no
eligibility for parole. Banks has made no attempt to show that the state court’s alternate finding
that the claim lacks merit was contrary to, or an unreasonable application ofvclearl'y established

federal law or based upon an unreasonable application of the facts. The claim rnust be denied.

D. Ineffectlve Assistance of Trial Counsel for Falhng to Challenge the Balhstlcs E_r_rp
and Challenge Jury Instructlon Regardmg Wltness Credlblhg

In his final claim, Banks alleges that his counsel provrded ineffective assistance by failing
o object to the expert testimony on ballistics and for failing to object to an allegedly erroneous
jury instriiction on witness credibility. 'As the government asserts, .Ban'ks failed to raise these
‘argurnents in the state courts. Since he isl no longer able to file a timelsr PCRA petition,he is

‘now unable to exhaUSt the claims _and'the claims are procedurally defaulted.

15
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In addition to being defaulted_ as a result of his failure to present them to the state courts,
Banks has failed to explain on what basis he believes counsel should have objected to the
ballistics expert or how he was prejudiced. He also fails to explain why the jury instruction was
flawed or how he was prejudiced by counsel’s failure to object to the instruction. As the
government contends, Bank has also failed to present the claims in this.petition in a manner to

allow for meaningful review. See Mayberry v. Petsock, 821 F.2d 179, 185 (3d Cir. 1987)

(“[B]ald assertions and conclusory allegations” do not provide a court with sufﬁcient
information. To allow for proper assessment of habeas claims); Zettlemoyer, 923 F.2d at 301
(bald assértibhs and concluséfy éllegations without specific facts supporting a claﬁn ofa
constitutional violation do not provide sufficient grounds for habeas relief). His final claim must

also be denied.

IV. CONCLUSION

For all of the foregoing reasons, Banks’s habeas petition should be denied in its entirety.

Accordingly, I make the following:

16
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"RECOMMENDATION

AND Now' this 29% day of April, 2020, I I.-S.:RE'SP'E'CTFULLY RECOMM:ENDED
that the petltlon for wnt of habeas corpus be DENIED. There ‘has been no substantlal showmg
of the demal of a constltutronal nght requmng the issuance of a certlﬁcate of appealability. The
Pet1t10ner may ﬁle obJectlons to this Report and Recommendation. See Local Civ. Rule 72. 1

Failure to ﬁle timely obj ections may constitute a Waiver of any'appellate nghts., '

'BY THE COURT

Is/ Jacob P. Hart

JACOB P. HART /
UNITED STATES MAGISTRATE JUDGE

17
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Editorial Information: Prior History

Appeal from the PCRA Order January 16, 2018, in the Court of Common Pleas of Philadelphia County.
Criminal Division at No(s). CP-51-CR-0002500-2011.Commonwealth v. Banks, 83 A.3d 1064, 2013 Pa.
Super. LEXIS 3811 (Pa. Super. Ct., Aug. 14, 2013)

Judges: BEFORE: BENDER P.J.E., OLSON, J., and MUSMANNO, J. MEMORANDUM BY
MUSMANNO, J.

Opinion
.Opinion by: _ MUSMANNO = ' )

. Opinion

MEMORANDUM BY MUSMANNO, J.:

Ramik Banks ("Banks") appeals from the'Order dismissing his first Petition for relief filed pursuant to
the Post Conwctlon Relief Act ("PCRA") 1 We affirm.

On April 20, 201 2, following a jury trial, Banks was convicted of one count each of fi rst-degree murder,
conspiracy to commit murder, carrying a firearm on a public street in Philadelphia, and possessing an
instrument of crime.2 He was subsequently sentenced to life in prison for the murder charge, with no
further penalty for the remaining charges. On November 18, 2014, following this Court's affirmation of
the judgment of sentence and our Supreme Court's denial of allowance of appeal,3 Banks filed the

“instant, timely Petition. The PCRA court appointed Banks counsel, who filed an Amended Petition on
his behalf on February 9, 2016: On January 16, 2018, having previously issued a Pa.R A.P. 907
Notice, the PCRA court dismissed Banks's Petition without a hearing. Banks filed a timely Notice of
Appeal and a court-ordered Pa.R.A.P. 1925(b) Concise Statement.

Banks now presents the foilowing questions for our review:

1. Did the PCRA court err in holding that {Banks's] claim that counsel was meffectlve for not
requesting a voluntary intoxication charge was without merit?

2. Did the PCRA court err in holding that [Banks's] claim that counsel was ineffective for not
objecting to prosecutorial misconduct during the Commonwealth's closing arguments {sic]?

1pacases : ' : 1
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3. Is [Banks] serving an illegal sentence?Brief for Appellant até (some capitalization omitted).

Our standard of review regarding an order dismissing a PCRA petition is whether the determination of
the PCRA court is supported by the evidence of record and is free of legal error. Commonwealth v.

" Ortiz, 2011 PA Super 56, 17 A.3d 417, 420 (Pa. Super. 2011). "The PCRA court's findings will not be
disturbed unless there is no support for the findings in the certified record.” /d.

Banks's first two arguments claim ineffective assistance of trial counsel. To be eligible for relief based
on a claim of ineffective assistance of counsel, 2 PCRA petitioner must demonstrate, by a
preponderance of the evidence, that (1) the underlying claim is of arguable merit; (2) no reasonable
basis existed for counsel's action or omission; and (3) there is a reasonable probability that the result
of the proceeding would have been different absent such error. Commonwealth v. Spotz, 610 Pa.
17, 18 A.3d 244, 260 (Pa. 2011). "A PCRA petitioner must address each of these prongs on appeal.”
Commonwealth v. Wholaver, 644 Pa. 386, 177 A.3d 136, 144 (Pa. 2018) (emphasis added). "When
an appellant fails to meaningfully discuss each of the three ineffectiveness prongs, he is not entitled to
refief, and we are constrained to find such claims waived for lack of development." Commonwealth v. -
. Fears, 624 Pa. 446, 86 A.3d 795, 804 (Pa. 2014) (emphasis added) (internal citation and quotation
marks omitted). '

In asserting his first two claims, Banks neglects to address the third prong of an effectlveness claim,
i.e. prejudice resulting from counsel's alleged ineffectiveness. Instead, Banks devotes the entirety of
his argument to the first and second prongs of an effectiveness claim, i.e. underlying merit and the
lack of a reasonable basis for counsel's action or inaction. See Brief for Appellant at 9-17. In so doung.

" Banks alleges that trial counsel was ineffective in both failing to request a voluntary intoxication
charge to the jury and failing to object to the Commonwealth's closing argument. See id. Banks relies
on his testimony at trial that he was "kind of drunk" at the time of the crime, as well as a delayed
Miranda4 warning following his arrest to support his claim that counsel should have requested a

. voluntary intoxication charge in his defense, in addition to the self-defense charge. /d. at 11. Banks’
also alleges that his counsel was ineffective for failing to object to the prosecutor's various statements

- during closing, including that Banks's "testimony was completely unbelievable," that Banks "repeatedly
tried to shoot {the victim] while he was still in the car," and that "several witnesses feared retaliation
from [Banks]." Id. at 14-16. Wholly lacking from these arguments, however, is any discussion of
resultant prejudice. An assertion of prejudice is especially important where, as here, the trial court's
jury instructions could be viewed as alleviating any possible prejudice. Accordingly, due to Banks's i
failure to comply with the mandates of Wholaver and Fears, supra we are compelled to find his first
two claims waived.

In his third claim, Banks purports to challenge the legality of his sentence rather.than the effectiveness -
of his counsel. See Brief for Appellant at 18. Specifically, Banks claims that the statute authorizing his
sentence is unconstitutionally vague, as it fails to state that a sentence of life in prison under the
statute is without the possibility of parole. See Brief for Appellant at 18-22; see also id. at 20-21 .
(stating that "Section 1102[, which relates to a sentence for first-degree murder,] fails to give people of
ordinary intelligence fair notice that life imprisonment means life without parole”).

Before addressing the merits of Banks's argument, we must first discern whether Banks properly
brought his claim under the PCRA_.

Our recent decision in Commonwealth v. Rouse, 2018 PA Super 159, 191 A.3d 1 (Pa. Super. 2018),
guides our determination. In Rouse, the appellant challenged his sentence through a habeas corpus
petition, claiming that the statute authorizing his sentence - 18 Pa.C.S.A. § 1102 - was .
unconstitutionally vague because it failed to provide adequate notice that the sentence of "life

lpacases ' 2
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imprisonment" excluded the possibility of parole. /d. at 2. The PCRA court in that case treated the
appellant's petition as a PCRA petition and dismissed it on grounds of timefiness. Upon review, this
Court concluded that the trial court improperly treated the habeas petition as a PCRA petition. Id. at 7.
In so concluding, this Court acknowledged the tension between Sections 9542 and 9543 of the PCRA.
1d. at 4,

. The general language of Section 9542 states that the PCRA is to be “the sole means of obtaining

_ collateral relief [for persons serving illegal sentences) and encompasses all other ... remedies ..
including habeas corpus." 42 Pa.C.S.A. § 9542 (emphasis added). However, the ellglbxhty-for-rehef :
provisions of Section 9543 allow for the redress of illegal sentences only insofar as the claim arises
from the “imposition of a sentence greater than the lawful maximum." 42 Pa.C.S.A. § 9543.

We then looked to the categories of "illegal sentences" historically reéognized by our courts:

The phrase ‘illegal sentence” is a term of art in Pennsylvania Courts that is applied to three

.- narrow categories of cases[:] ... claims that the sentence fell outside of the legal parameters
prescribed by the applicable statute; [] claims involving merger/double jeopardy; and (] claims
implicating the rule in Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435
(2000), [and its progeny].Rouse, 191 A.3d at 5 (some internal citations and quotation marks
omitted).5 Importantly, we recognized that claims targeting a sentencing statute do not inherently
constitute "illegal-sentencing claims” SImply by virtue of challenging such a statute. /d. at 6. We
then held that a claim alleging

vo:d for-vagueness (] is a sentencing issue that presents a legal question that is qualitatively
distinct from the categories of illegal sentences recognized by our courts|, which encompass
those cognizable under the PCRA as exceeding the prescribed parameters]. It does not challenge
the sentencing court's authority or actions insomuch as it challenges the legislature's ostensible
failure to provide adequate notice of the penalty..../d. at 6 (internal citations and quotation marks
omitted) (emphasis added). As a result, we concluded that the PCRA court in Rouse erred when
it treated the appellant's void-for-vagueness argument as ifit were a legality challenge within the
purvnew of the PCRA. Id.

With this in mind, we turn again to Banks's final claim. Banks characterizes this challenge as being -
one of legality, cogmzable under the PCRA. See Brief for Appellant at 18, fn. 3. However, the
substance of his argument belies such a characterization. Like the appellant in Rouse, Banks asserts
that Section 1102 is unconstitutionally vague as it pertains to the imposition of a life sentence without
parole. Brief for Appellant at 20-22. Because Banks's argument, similar to that of the appeliant in
Rouse, "directly seek(s] protection from legislatures, not judges, [his argument] falls into the category
of a sentencing issue that presents a legal question rather than-a claim that the sentence is illegal.” |
Rouse, 191 A.3d at 6 (internal citations and quotation marks omitted).6 Accordingly, Banks's third
claim is not cognlzable under the PCRA and is not reviewable from the posture of a PCRA appeal.

Even if we were to treat Banks's Petition as a Petition for habeas corpus relief, Banks would not be
entitled to relief. Having established that Banks's claim is not one of illegal sentencing, the claim is
subject to waiver. See Rouse, 191 A.3d at 6-7 (stating that waiver exists where a habeas corpus
claim could have been raised at sentencing or in a post-sentence motion but was not so raised). Our -
review of the record indicates that Banks failed to raise the issue of Section 1102's vagueness in
either a post-sentence motion or at the sentencing hearing. Consequently, Banks's third claim is
waived. .

Finally, even if Banks did not waive his challenge to the language of Section 1102, he stili would not
_have prevailed. The PCRA court prowded the followmg analysis in concluding that Banks's

lpacases . ' o 3
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vmd-for-vagueness challenge is without merit, whlch we agree W|th and adopt for the purpose of this
appeal.

"[D]uly enacted legislation carries with ita strong" presumption of constitutionality.” _
Commonwealth v. Turner, 622 Pa. 318, 80 A.3d 754, 759 (Pa. 2013). It will therefore be upheld,
"unless it clearly, palpably, and plainly violates the constitution." Commonwealth v. Neiman, 624
Pa. 53, 84 A.3d 603, 611 (Pa. 2013) (internal quotations omitted). Under the void-for-vagueness
standard, a statute is unconstitutional if it is "so vague that persons of common intélligence must
necessarily guess at its meaning and differ as to its application.” Commonwealth v. Davidson,

- 595 Pa. 1, 938 A.2d 188, 207 (Pa. 2007). On the other hand, a statute will pass constitutional
muster(] if it "define[s] the criminal offense with sufficient definiteness that ordinary people can
understand what conduct is prohibited and in a manner that does not encourage arbitrary and
discriminatory enforcement.” Id. (quoting Kolender v. Lawson, 461 U.S. 352, 357, 103 S. Ct.
1856, 75 L. Ed. 2d 903 (1983)). Specifically, a sentencing statute is constitutional if it states with
specific clarity the consequences of violating a criminal statute. Commonwealth v. Berryman,
437 Pa. Super. 258, 649 A.2d 961, 985 (Pa. Super. 1994) (citing United States v Batchelder,
442 U.S. 114, 123 99 S.Ct.2198,60 L. Ed. 2d 755 (1979)).

_Here, the sentencmg statute-at issue, 18 Pa.C.S.[A] § 1102(a)(1), plainly states that a person
convicted of first[-] degree murder[] "shall be sentenced to death or a term of life imprisonment.”
While [S]ection 1102(a)(1) is silent about parole eligibility, a separate statute unambiguously
provides that the parole board is without poweér to parole anyone serving a sentence of life
imprisonment. 61 Pa.C.S.[A.] § 6137(a)(1) ("The board may parole ... any inmate to whom the
power to parole is granted to the board by this chapter, except an inmate condemned to death-or
serving life imprisonment...."). Moreover, the fact that parole eligibility is codified in a separate
statute is irrelevant, since both statutes read together put [a] defendant on notice that the penalty
for first[-Jdegree murder is life without parole or death. See Commonwealth-v. Bell, 537 Pa. 558,
645 A.2d 211, 218 (Pa. 1994) (mandatory minimum statute ... was not unconstitutionally vague for
failing to specify a [} sentence since the [sentence] was lmphed when read together with other

. statutes) PCRA Court Opinion, 4/11/18, at 11-12.

Based upon the foregoing, we conclude that Banks is not entitled to relief and affirm the PCRA court's
Order dismissing Banks's Petition.

Order affirmed.
Judgment Entered.
Date: -3/28/19

Footnotes

\.1

See 42 Pa.C.S.A. §§ 9541-9546.
2 : :

18 Pa.C.S.A. §§ 2502(a), 903, 6108, 907(a).

See Commonwealth v. Banks, 2013 Pa. Super. Unpub. LEXIS 2925 (unpublished memorandum),
appeal denied, 624 Pa. 686, 87 A.3dA317 (Pa. 2014).
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4

See Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602,-16 L. Ed. 2d 694 (1966).
5

We note that "this Court has also held that claims pertammg to the Elghth Amendment ... also pertain '
to the legality of sentences.” Rouse, 191 A.3d at 5-6 :
6

We note that Banks, unlike the appellant in Rouse, does explicitly contend that his sentence exceeds
the lawful maximum, as any sentence would arguably be excessive if Section 1102 were declared

- unconstitutional. Brief for Appellant at 18, fn. 3. Nonetheless, in Rouse, we found the supposition of
such an argument unconvincing. See Rouse, 191 A.3d at 5. In keeping with our prior reasonmg, we
decline to accept Banks's contention.
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Supreme Court of the United States
|  Office of the Clerk
Washington, DC 20543-0001

Scott S. Hafris
Clerk of the Court

October 14, 2014, (202) 479-3011

Mr. Ramik Banks
Prisoner ID #KkM5391
" SCI Mahanoy

301 Morea Road -
Frackville, PA 17932

,Rle: ‘Ramik Banks
v. Pennsylvania
No. 14-5581

Dear Mr. Banks:
The Court today entered the following order in the abqve-entitled case:

The petition for a writ of certiorari is dénied.

Smcerely,

Wé%m

 Scott S. Harris, Clerk
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COMMONWEALTH OF PENNSYLVANIA, Respondent v. RAMIK BANKS, Petltloner
. SUPREME COURT OF PENNSYLVANIA
624 Pa. 686; 87 A.3d 317; 2014 Pa. LEXIS 619
No. 474 EAL 2013
March 5, 2014, Decided

Notice: :
DECISION WITHOUT PUBLISHED OPINION ' : ' '

Editorial Information: Prior History

-Petition for Allowance of Appeal from the Order of the Superior Court. Commonwealth v. Banks 83 A.3d
1064, 2013 Pa. Super. LEXIS 3811 (Pa. Super. Ct., Aug. 14, 2013)

‘Opinion

ORDER
PER CURIAM . o
 AND NOW, this 5th day of March, 2014, the Petition for Allowance of Appeal is DENIED.
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.O.P. 65.37

COMMONWEALTH OF PENNSYLVANIA IN THE SUPERIOR COURT OF
: . PENNSYLVANIA
Appeliee :

RAMIK BANKS

]
:
!
]
:
]
V. '
]
1
]
:
1
i

Appellant 'No. 2539 EDA 2012

Appeal from the Judgment of Sentence April 20, 2012
In the Court-of Common Pleas of Philadelphia County
Criminal Division at No(s): CP-51-CR-0002500- 2011

BEFORE: BQWES, )., MUNDY,IJ., and FITZGERAL’D, 1" ' _

MEMORANDUM BY MUNDY, J.: _ FILED AUGUST 14, 2013
~ Appellant, Rarﬁik Banks, appeals from the April 20, 2012 aggregate

judgment of sentence of life imprisonment without the possibility of p.ar'ole‘

imposed after a jury found him guilty of first-degree murder; criminal

- conspiracy, carrying firearms on public streets or public property in

Philadelphia,. and possessing instruments of crime (PIC).} - After careful

" review, we affirm the j‘Udgment of sentence.

The trial court summarized the relevant facts of this case as follows.

On August 14, 2010, at approximately 1:00.
a.m., Robert Lewis was driving his girlfriend, Toccara

* Former Justice specially assigned to the Superior Court,

1 18 Pa.C.S.A. 8§ 2502, 903 (to commit first- degree' murder), 6108 .and .

907, respectlvely

IQ} f” fﬁﬂ 9! Y “H “




* J-543018-13

the car. [Appellant] told Det. Harkins that as he
backed away from Mr. Lewis, he heard gunshots,
and he then turned and began running away.
[Appellant]-told Det. Harkins that he then pulled out
“his own gun and fired backwards at Mr. Lewis as he"
ran away. [Appellant] denied that there was a
second shooter, and claimed that he acted alone in
. killing Mr. Lewrs :
Trial Court Opinion, 11/20/12, at 2-4 (citations to notes of testimony.
omitted).
. On March 15, 2011  Appellant was charged with the aforementioned ,
offenses, as well as the charge of persons not to possess, use, manufacture
control sell or transfer firearms.> On Aprll 16, 2012, Appellant proceeded to
- a jury trial. At trlal the Commonwealth presented the testlmony of 18
witnesses, and Appellant testuf‘ed on his own behalf. Following. a five- day
trial, Appellant was found guilty of first-degree murder, criminal conspiracy,

cafrying firearms on public streets or public property in Philadelphia, and PIC

on April 20‘, 2012. The trial court acquitted’ Appellant of persons not to . -

. possess use, manufacture control sell or transfer f‘rearms N.T., 4/20/12
"at 18-19. That same day, the trial court sentenced Appellant to an
aggregate term of life |mpr|sonment WIthout the possibility of parole. On
April 30 2012 Appellant filed a timely post- sentence motion argumg, inter |

a//a, that the verdict was against the weight of the evrdence. See Motion for

318 Pa.C.S.A. § 6105.
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Judgment of Acquittal and/or Motion for New Trial, 4/30/12, at §9 2, 6. The
triali court denied‘ Appellant’s post-sentence motlon on August 10, 2012.
fhis timely appeal followed.* |

-On appeal, Appellant raises the following issues for our 're.view.

L Is [Appellant] entitled to an arrest of judgment
on the charge of Murder in the First Degree
where the evidence is not sufficient to support -
the verdict, as the Commonwealth could not
establish beyond a reasonable doubt that the
[Appellant] was the actor, co-conspirator or

~accomplice, or that he acted wnth specific
intent to kill?

11, Is [Appella-nt] entitled to a new trial on the
charge of Murder in the First Degree where the
verdict was adainst the weight of the evidence?

III.  Is [Appellant] entitled to an arrest of judgment

- on the charge of Criminal Conspiraty where

the Commonwealth did not prove that any

- agreement was reached by. and between

- [Appellant] and others allegedly involved, and

where the evidence did not prove that
[Appellant] had consplred with anyone?

Appellants Brief at 3.°
e Appellant first argues that thereAwasVipsufﬁcient evidence to sustain
his conviction for the first-degree murder of Robert Lewis (hereinafter, the

victim). Id. at 10. “The standard we apply in reviewing the sufficiency of

4 Appeliant-and the trial court have complied with Pa.R.A.P. 1925.

> For the purposes of our review, we have elected ‘to address Appellant’s -
clalms in a slightly different order than presented in his appellate brief.
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the evrdence is whether vuewmg all the evudence admltted at trial in the light
most favorable to the verdlct winner, there is sufficient eVldence to enable
_Athe fact-ﬂnder to find every element of the crime beyond a reasonable
doubt.’f Commonwealth v. O’Brien, 939 A.2d 912, 913 (Pa. Super. 2007)
(citation Omltted). “Any doubts concerning an -appeilant’sﬂguilt [are] to be
resolved by the trler of fact unlees the evidence was so weak and
inconcluslve that no probability of fact could be drawn thérefrom.”
Commonwealth v. West, 937 A.2d 516, 523 (Pa. Super. 2007), appeal
denied, 947 A.2d 737 (Pa. 2008). 'Moreover, “[tlhe Commonwealth may
sustain its ‘burden of- proving every element of the crime beyond a
- reasonable doubt by means of wholly -circumstantial evidence.”
Conrmonwealth‘ v. Perez, 931 A.2d 763, 707 (Pa. 'Super. 2007) (citations ”
omltted) - | | |
Instantly, Appellant concedes that he “shot and kll|€d the victim{,]”
but alleges that the Commonwealth failed to prove that he possessed the
requisite mens rea for first—degree murder, “a .'speclflc intent to kill[.]”
Appellant’s Brief at 10-11, 14. In- support of this contention, Appellant
' ‘ mamtalns the Commonwealth failed to dlsprove that he was actlng in self-
defense when he shot the victim. Id. at 12-13. We dlsagree |
The crime of first-degree murder is defined in the Pennsylvanla Crlmes |
.Code Wthh provides “[a] crlmlnal homicide constitutes murder of the ﬁrst

: degree when it is committed by an mtentlonal killing.”. 18 Pa.C.S.A.

-6 -
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§ 2502(a). “Intentional killing” is defined as a ‘:‘ki'lling by méahs'of boison, ,
or4 by lying |n waff, or ‘by any other kind of wil'|ful, deliberate and”‘
premed%tate‘d lling.” * Id. § zsoz(d)." It is the element of a willful,
pr_emeditated and delibéfate intent to Kkill that diAstinguishes first-degree
‘murder from all other typ’_es of. criminal homicide. “In order to $upport a
charge of murder of thé firét- degreé, ‘the Commonwealth must prove 't'hat'
the defendant aéted with a speéific intént to kill; that a hpman being was
Unlawfully killed; that the person accQse.d diq the killing‘; and that the killing
was done with deliberation._” Commonwealth v. Kim, 888 A.2d 847,
852 (Pa. Super. 2005), appeal denied, 899 A.2d 1122 (Pa. 2006). .

Where an appellant raises the issue of self-defense, aé is ‘the casel
here, we are guided by the following princivples. The use of force,_in self- -
protection is governed by 18 Pa.C'.S.A.'§ 505, which provides, in relevant
par’i, 'és. follows. | |

g 505. U‘se of force in se_l_f-'protection.:; .

(a) Use of force justifiable for profectioﬁ of thé
person.--The use of force upon or toward another
-person is justifiable when the actor believes that -
such force is immediately necessary for the purpose
of protecting himself against the use of unlawful

force by such other person on the present occasion,

.(b) Limitations on justifying necessity for use.
of force.-- ' ' ‘

(2) The use bf deadly force is not justifiable u.nderl
this section unless the actor believes that such force

-7-
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is necessary to protect himself against death, serlous
bodily injury, kidnapping or sexual intercourse
compelled by force or threat; nor is it justifiable if:
(i) the actor, with the intent of causing death or
serious bodily injury, provoked the use of force
against himself in the same encounter; ; or
(ii)'th‘e actor knows that he can avoid the necessity
of. using such force wnth complete safety by
retreating...
18 Pa.C.S5.A. § 505(a), (b)(2). “f a defend.ant introduces evidence of self-
defense, the Commonwealth bears the burden of disproving the self-defense
claim beyond a reasonable doubt.” Commonwealth v. Houser, 18 A.3d
1128, 1315 (Pa. 2011), cert. denied, Houser v. Pennsylvania, 132 S. Ct.
'1715(2012)'

Upon rev:ew of the evudence in" the light most favorable to the
-Commonwealth as the verdict winner, we conclude there ‘was ample
evidence for the jury to find that Appellant possessed the requnsrte mens rea
‘ for Frst degree murder Vgur review of the record . reveals that Appellant
enllsted the help of Anthony Washington, a. k a. “Peanut " following a verbal
altercatlon with the vnctlm. 'N.T., 4/17/12, at 229-231. -Washington brought‘
ﬂrearms for Appellant and himself that were utilized in the ’shootout Id.
- The record further reveals that the victim died from multlple gunshot
lwounds to leg, elbow shoulder, and head that he sustained in a shootout -

with Appellant and his cohort. N.T., 4/17/12, at 119, 122-124; N.T.,.

4/18/12, at 139-141. The jury could infer the “speciﬁc intent to kill where

-8 -
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the evid'ence.showed dead'ly weapons, s‘pecifically .45 caliber and .9 nn‘m :
'ha'.ndgqns, were used on a vital part nf the victim’s body, his head. N.T.,“‘_V
| 4/17/12, at 127, N.T, 4/18/12, at 127, ‘193~199. See Commonwealth v. |
VanDivher 962 A.2d 1170. 1176 (Pa. 2009) {finding that thé j'ury properly
could infer specific lntent from appellants use of a handgun upon the
vuctlm s head), reargument den/ed 983 A.2d 1199 (Pa. 2009), cert den/ed
VanDivner v. Pennsylvanla 559 U.S. 1038 {2010).

. Moreover, as the trial court noted in its opinion,

_ [Commonwealth witness - Jalisa] Kennedy .
testified that she saw two men, not one, at the scene -
of the shooting. A ballistics expert testified that
three different kinds of fired cartridge cases were
found at the scene of the shooting. Finally, the
medical examiner testified that [the victim] was shot
five times, and that at least two of the bullets that
struck [the victim] came from two different guns.

[Appellant], by contrast, presented solely his
own testimony in support of his claim of. self-.
defense. [Appellant], who initially demed any
involvement in or knowledge of the shooting,
changed his story the day after the shooting. He
told police that [the victim] approached him and shot
at him, that [Appellant] attempted to flee, and that
he only shot backwards over his shoulder to defend

. himself from [the victim’s] shots. Despite Ms.
Kennedy’s testimony to the contrary, [Appellant]
claimed that no one else was involved in or present
at the scene of the shooting. [Appellant] also
offered no explanation for why [the victim] was
struck by two different calibers of bullets that could
not have been fired from the same gun.
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Trial Court Opmron 11/20/12 at 8-9 (crtatlons to notes of testlmony
omltted)

Based upon our revfew, this evidence clearly established that Appellant .
maliciously and intentionally killed the victim. Accordingly, Appellant’s claim
that there was insufficient evidence to sustain his conviction for first-degree
murder must fail. ‘

We now turn to Appellant’s claim that there is insufficient evidence to
sustain his conviction for criminal consp'ir'acy to commit first-degree murder.
Appellant's Brief at 18. “Tosustain a conviction for eriminal conspiracy, the

'Commonwealth must establish that the defendant (1) entered into an
_agreement to commlt or aid in an unlawful act with another person or
persons (2) W|th a shared criminal mtent and (3) an overt act was done in
furtherance of the consplracy " Commonwealth V. McCaII 911 A.2d 992,
996 (Pa. Super. 2006_), -see- also 18 Pa.C.S.A.'§ 903(a). “Conspiracy
requires proof of an additionaljfactor which accomplicev»liabil‘i,,ty does not. - the
existence of an agreement.;’ Commonwealth v. McC[endo.n,-874 A.2d
1223, 1229 (Pa. Super. 2005). |
The essence of a criminal conspiracy is the common
understanding that a particular criminal objective is
~to be accomplished. Mere association with ‘the
perpetrators, mere presence at the scene, or mere
knowledge of the crime is insufficient. Rather the
Commonwealth must prove that the defendant
shared the criminal intent, ie., that the [defendant]
was an active participant in the criminal enterprise

and that he had knowledge of the conspiratorial
~ agreement. The defendant does not need to commit

-10 -
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the overt act; a co- consplrator may commit the overt
act. ‘

Comm'onwealth v. Lambert, 7§5 A.2d 1010, 1016 (Pa. Super. 2002)
(internal citations‘_.and quotation marks omitted), appeal denied, 805 A.2d
521 (Pa. 2002). |

Herein, the trial court concluded that there was ample evidence to
support Appellants convnctlon for crlmlnal consplracy See Trial Court
Oplnlon 11/20/12 at 9 Vlewmg the evudence ln the light most favorable to
the Commonwealth as the verdict winner, we agree with the trial court’s
assessment. | | |

The evidence adduced at trial clearly s}upports a reasonable inference
'that Appellant co'nspired with Anthony Washington, a.k.a. “Peanut,” to shoot
~and kill the victim on the day in ouestlo'n, As noted, Comm'onwealth witness
Jalisa Kennedy testified at trial that she observed the victim and two other
males at the s‘cene of the shooting. N.T., 4/17/12, at 143-150. The record
further reveals‘that two witnesses who were incarcerated wlth Appellant,
- Raymond Wooden a'nd Darian Brown, initially informed the 'pollce that
Appellant had enlisted the help of “Peanut” to shoot the vrctlm prior to
recantlng sald statements at trial. Id. at 230-231; N.T., 4/18/12, at 165-
169. Additlonally, ballistics evidence ‘established that three separate
firearms were discharged at the scene, only one of which belonged to the
victim. NT 4/18/12 at 193-199. Moreover, Dr. Samuel Gulmo the Chief

"Medlcal Exammer for the City of Phlladelphla, testified that he conducted a
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postmortem 'examinaéion of the victim and concluded that he w-és struck by
bullets from-two different guns. N.T., 4/17/12, at 113,1126-12'7.' |
| It_ is well settled thaf circumstantial evidence may providé proof. of al
-‘ cf_iminal éonspiracy. ""Tl-we conduct of the parties ‘and _the circumétances
surrounding such conduét may create a web of évidence linking t.he. accused
‘tlo the alleged conspiracy beyond a:reasoriab{e doubt.” Commonwealth v.
Perez, 931 A.2d 703, 708 (Pa. Super. 2007) (citation and internal quotation
marks onﬁitted)." Furthermore, “proof by e.ye witnesses or direct evidence qf.
- identity'.or'of the commissidn by the defendant of the crime charged is nof
necléssary-‘[to sustain a convi'cti_on].”. Commonwealth v. Payne, 8-68 ;A.2d
1257, 1,260 (Pa.'Su'per. 2005) (citatioh omitted), appeal denied, 877 'A-.2d
46'1'(Pa.' 2005). | Based on the foregoing, we conclude that the rechd
reﬂects a sufficient “web of éviden'ce" to support the jury’s determination
that Appellant is guilty of cri'mina| conspiracy b‘eyond‘a reasonable doubt(
We now turn:to Appellant’s claim that he is entitled to a new trial
because the verdict Was against the weight of the evidence. Appellant’s.

Brief at 16.% This Couft has long recognized that “[a] true ~w'eight of' the

6 Pennsylvania Rule of Criminal Procedure 607 provides, in pertinent part,
- that a claim that the verdict was against the weight of the evidence “shall be
raised with the trial judge in a motion for a new trial: (1) orally, on the
record, at any time before sentencing; (2) by written motion at any time
before sentencing; or (3) in a post-sentence motion.” Pa.R.Crim.P. 607(A).
- “The purpose of this rule is to make it clear that a challenge to the weight of

the evidence must be raised with. the trial judge or it will be waived.”
(Footnote Cont/'nu_ed Next Page) S
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ewdence challenge concedes that sufficient evidence exlsts to .sustaln the
verdlct but questlons which eVldence is to be believed.” Commonwealth v
Lew:s 911 A.2d 558, 566 (Pa. Super. 2006) (citation omltted) Where the
trlal court has ruled on a welght claim, an appellate court'’s role is not to
consider the underlymg question of whether the verdlct is agalnst the weight
_of the evidence, Rather “[our] review is limited to whether the trial court
palpably abu'sed "its * discretion in’ ruling on the welght claim.”
Commonwealth V. Tharp, 830 A.2d 519, 528 (Pa. 2003), cert. denied,
Tharp V. Pennsylvama 541 U.S. 1045 (2004)

In the instant matter, Appellant does not dispute that he “shot and
killed the victlm or, 'at the very least, participatecl in act‘tons' that led to the
victim’s death[.]” Appellant’s‘ Brief at 16. Rath'er, Appellant avers that
“[tlhe co'mrnunity should be's.hocked to learn that [he] is serving a life
imprisonment plus 70 to 140 years when he defended himself on the publlc '
streets.” Id. at 16- 17 -For. the reasons that follow, we conclude that
Appellant’s claim must fail. |

CItis we‘ll‘establish:ed that this Court is precluded from .reweighing the
evidence and substituting our credibility determination for that of the fact-

: Fnder See Commonwealth v. Champney, 832 A.2d 403, 408 (Pa. 2003)
(Footnote Continued) '

Commonwealth v. McCall, 911 A. 2d 992, 997 (Pa Super 2006). In the
instant matter, Appellant properly preserved his weight of the evidence
claim by rausung itin hIS Aprll 30 2012 post- sentence motion.

13-
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(citations omltted) (stating, “[t]he weight of the evidence is exclusively fot
the finder of fact who is free to believé all, part, or none ‘o.f the evidence and
to determine the crediblllty‘of the witnesses[}”), cert. denied, Champney v.
Pennsylvanla 542 U.S. 939 (2004) Additionally, “the evid‘ence at trial -
- need not preclude every possublllty of mnocence and the fact finder is free
to resolve any doubts regarding a defendant’s gunlt unless the evndence i$ so
weak and mconclusnve that as a matter’ of law no probablllty of fact may be
drawn from the comblned cnrcumstances “ Commonwealth v. Emler, 903
'A.2d 1273, 1276 (Pa. Super. 2006)

Hereun the Jury found the testlmony of the Commonwealth s wutnesses
credible, and elected not to belleve Appellants versnon of the events. The
trial court, in turn, reJected Appellants contentlon that the jury’s verdlct was
a “shock [to] one’ S -sense of justice.” Trial Court Oplnlon 11/20/12 at 10.
We decline to disturb these determmatlons on appeal See. Champney,
- supra. Accordingly, Appellants challenge. to the welght of the evidence
must fail. |

For' all the Foregolng _reason‘s, we discern no error‘on the part of the
~ trial court in rejecting Avppellant’s claims of error. Accordingly, we affitm the.
April 20, 2012 judgment of 'sentence.

Judgment of sentence affirmed.
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Prothonotary
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