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Statement of Issues Presented for Review
I. One of the four elements for the doctrine of collateral

estoppel, or issué'preclusion under_Arizona law is previous

case. Did the lower court err or alternatively abuse its discretion
in grdnting Defendants' motion for summary judgment, based on
Defendants' response using céllateral estoppel, where the record
showed Plaintiff's Arizona case was contémporaneously filed and
therefore there was no prior deciéion that existed at the time

Plaintiff filed this case?



LIST OF PARTIES

[x] All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION_ FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.:

OPINIONS BELOW

[X] For cases from federal courts:

" The opinion of the United States court of appeals appears at Appendix A ¢
the petition and is -

[ 1 reported at : : or,
[ ] has been des1gnated for publication but is not yet reported; or,
[x] is unpublished.

The opinion of the United States district court appears at Appendix B to
the petition and is

[ 1 reported at - or,
[ 1 has been designated for publication but is not yet reported; or,
[x] is unpublished.

[*_j] For cases from state courts:

The opinion of the hlghest state court to review the merits appears at
Appendix to the petition and is’ : :

[] reported at ' _ ; Or,
[ 1 has been designated for pubhcatlon but is not yet reported or,
[ ﬂ is unpublished.

—_ -
W

The opinion of the ___ »f i f . éourt
appears at Appendix to the pet petition and is '

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ' is unpubhshed



JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was __m_o_;)~_2-\ 2032

[ 1 No petition for rehearing was timely filed in my case.

[X1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: J@.&LQ&JL_, and a copy of the
order denying rehearing appears at Appendix __C :

[ 1 An extension of time to file the petiti}on for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A '

The jiirisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ | For cases from state courts:

The date on which the highest state court dec1ded my case was|__
A copy of that decision appears at Appendlx

,[ 1 A timely petition for rehearing was thereafter denied on the following date:
__,and a copy of the order denying rehearing .

appears at Appendix

[ ]An extension of time to file the petition for a writ of certiorari was granted
to and including _ (date) on (date) in
Application No. A _

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).

2]
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. Statement of the Case
A) Procedural H;stOry !
The Complaint was filed on February 17, 2017, by Leschyshyn .
in the United States District Court for tﬁe-Districtrof Arizona
against AbbVie, Inc., et al; for injuries allegedly caused by
their testosterone gel therapy, Androgel. The case was Tag-Along
to a MultiDistrict Litigation (M.D.L.) case # 2545, and therefore
transferred to the Nérthern DIstrict of Illinois, Eastern Division.
C,Q»,‘\\".,kqscafg,f?a,;s\Jto the filirig of this Complaint, Leschyshyn filed

w,
a complaint against Dr. Patel for medical malpractice.-

On June 1, 2020, AbbvVie, Inc., et al, filed a Motion for
Summary Judgmentlre: Statute of Limitations.l?l

Oon June 19,'2020, Leschyshyn provided a;response in objection
to this motion)gﬁ'

On Jupne 26, 2020, AbbVie, Inc., et al, filed a reply to

i

Leschyshyn's objection.tﬂf~
On January 29, 2021, Leschyshyn submitted a surreply to AbbVie,

Inc., et al, objection based on collateral estoppel.:é-ri

On February. 8, 2021, the Court granted AbbVie, Inc., et al,

Ty . 6
motion for summary. judgment ‘»"‘S’“““A 4 e coVee ral ,‘e—i\'o“u,\ drsumef.&‘?

On March 2, 2021, Leschyshyn filed a motion for reconsideration. -

e

On March 11, 2021, the Court denied the motion for reconsideration.

D ApAl §,302 , Lesdayshy. Filey o nbee oF aﬂua!-q O o
On Macde 21,3022, ¥he Conit of Appedts affirmed e Qtrch Cout's

orro‘\‘ AQ(.‘\ V3022, 7 LQQ.S(}\A(Q&:;« P\Q_a « ?é\*‘lh "%( f‘&a\'\in-l\"lsl,og\é R(‘\ ,{‘Q’k&“{\"\j
Bn banc, AY wies deaied on - Apdl as,ap0a, e Cout oF- Atredd, Sqnere)

on conremporanesasly £iled cases,

Lo sdmy Saga' s argumedt -

¥ Rkt 62 :

‘2 Motion for Summary Judgment, Dkt. 53

'3 Plaintiff's Reponse & Objection, Correction, Dkt. 56 - 58
W Dkt. 54

& Dkt. 60
. & Dkt. 61 - 62
4 Dkt. 63

8. Dkt. 64

q . Bxk, 6S



Arguments and Authorities

I. One of the foﬁr elements for the doctrine of collateral
estoppel, or issue precluSioﬁ under Arizona-law is previous
case. Did the lower court err or alterﬁa;ively abuse its discrétion
.in granting Defeddants' motion for summafy'judgment, based on *
Defendants' requnsé using collatefal estoppel, where the record
sho&ed Plaintiff's Arizona case was contemporaneously filed and
.therefore there was no prior decision_that existed at the time
Plaintiff filed ﬁhis case?

A. Standards of Appellate Review : Sguwhera Wawa Co. V., So;ﬂku!e.?_@g

Corp., bS F. Supp 23 /00, 20y WS, D). U€xgs azon (DY of Az, Ty 30,20081)
"Under Arizona law, the doctrine of issue preclusion ‘precludes

relitigating an issue of fact in a later‘base when, [1] in a
previous case, [2] the same issue was actually litigated, [3] a
final judgment was entered, and [4] the party against whom the

doctrine is to be invoked had a full and fair opportunity td

litigate'" Crosby:Garbotsz Fell in & for Cty. of Pima, 246 Ariz.
54, 55, 434 P.3d 143, 144 (2019). |

"There the différence in time of filing is so close, it is fair
to treat the compéting actions as contemporaneously filed."

Azurix Corp. Vv SYnagro Technologies, Inc., 2000 Del. Ch. LEXIS 25,

No. C.A. 17509, 2000 WL 193117 at *3 (Del. Ch. Feb 3, 2000) (one
action filed on Friday and another‘filed'bn Monday).

"Judge Wood's cése was not prior litigation, but a contempOrgneously
filed case. In otﬁer words, the case pending before this Court  is

not a 'later, separate suit between the parties'". Graham v R.J.

Reynolds Tobacco Co;, 857 F.3d 1169, 121%;(11th Cir. 2017).

“MYer caceful c;?ns'-be.ra‘;m,*ke‘ Court eAS.'\B' cancludes that coliotersd ?J*"’(’(’e\
e ‘mo.e?roer\,g*e, ‘...-\K-S case., "\»e Eleventh Qltcu\* Q:;w*‘ ’OQ' A(!P_e.o.\.c re_ccga’.;es |

'H"‘* Lo kW isSue 9'3"'&‘“‘;"’" °f€fo~*e. ot fogs ;v'\'\uo-\augu\’?!k C_ar:\"muum,..
p‘u—ora\w_c)\y co“d\’ef'oi Q,S*.oppe.\ does M;‘i ofefale o bo,r e CQ.,,_;\’

S



from considering the merits of Plaintiff's motion to remand

because no prior decision existed at the time plaintiff filed

this case."

Altman v Great West Cas. Co., September 29, 2017

U.S. Dist. LEXIS 161244.

B. Discussion

Leschyshyn filed his case against Dr. Patel in the Superior
Court of Arizona and-the current case ageinst the Defendants'
contemporaneously on February 17, 20T7;““;For this reason, there
was no prior decision on the issue of statute of limitations at
the time Leschyshyn filed the case against the Defendapts'.
Therefore,/the U.S. District Court cannot bar itself from considering-
the merits of Leschyshyn's argument using the unsound mind exception.

- The above 15 COHSlstent Wlth ‘Graham and Altman ld e T

ARSI BT IR A R £ -

~' Please note that the Defendants"' should of been made aware of a
potential statute,of l;mitations issue shortly after receiving
Plaintiff's Fact Sheet ' on May 17, 2017, which included
authorizations to obtain peschyshyn’s medical records. It was

not until April 22, Zoéo}ﬁ}that Defendaets' noted the potential
issue with statute of limitations. Defendants' had approximately
2 year opportunity to litigate it-prior to March 19, 2019;??“}

final determination of the case against Dr. Patel.

JO Dkt 13
11 Dkt 49
12 Dkt 52 Ex. 8 pg 2
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

B\

Alan M Leschyshyn 38415408
Federal Correctional Institution

So&@-«b
P.O. Box Q000

So.‘u;orb. Az %55‘#@%

Date: Mos 3V, %33



