i UNITED STATES COURT OF APPEALS F I LE D

FOR THE NINTH CIRCUIT JAN 14 2022
l MOLLY C. DWYER, CLERK

] U.S. COURT OF APPEALS

JING HUA WU, No. 20-17142
. Petitioner-Appellant, | D.C. No. 3:17-cv-02036-WHA
Northern District of California,

v. San Francisco
ERIC ARNOLD, Warden; JIM ORDER
- — -ROBERTSON, - e i o

i Respondents-Appellees.

i
Before: PAEZ and HURWITZ, Circuit Judges.

|

The req;uest for a certificate of appealability (Docket Entry No. 14) is denied
because appeliant has not made a “substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2); see also Miller-El v. Cockrell, 537
U.S. 322, 327 ;(2003).

Any pelflding motions are denied as moot.
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IN THE UNITED STATES DISTRICT COIjRT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

~ JING HUA WU, i No. C 17-2036 WHA (PR)
Petitioner, ORDER DENYING PETITION FOR
WRIT OF HABEAS CORPUS;
\Z DENYING CERTIFICATE OF
: . APPEALABILITY
JAMES ROBERTSON, '
Respondent.
/
INTRODUCTION

Petitioner, a California prisoner proceeding pro se, filed this action for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254 challenging his conviction in state court. The judge
previously assigned ‘to this case stayed it to allqw petitioner time to exhaust additional claims.
After he did, and ﬁleci an amended petition, she recused herself, and the case was reassigned.

Responant filed an answer following an order show cause, and after receiving an extension of

—time; petitionerfiled a traverse.For the Teasons discussed below; the pétifioiis DENIED. ™
STATEMENT

L PROCEDURAL BACKGROUND

In November 2008, prosecutors charged petitioner in Santa Clara County Superior Court
with three counts of murder and related sentence enhancements. Petitioner pled not guilty and
not guilty by reason of insanity. A jury found him guilty of three counts of first-degree murder
and found sentence enhancements true for the use of a ﬁrearms and for the special circumstance
of mulﬁpile murders. At a separate phase, the same jury found petitioner sane on aIl counts. On

August 2, 2013, the trial court sentenced him to a term of life without the possibility of parole,
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consecutive to a term of 75-years-to-life, in state prison.

The California Court of Appeal rejected his appeal in a reasoned opinion, and the
California Supreme Court summarily denied his petition for direct review. Petitioner then filed
the instant federal petition. While this petition was pending, petitioner filed a habeas petition in
the superior court raising new claims that he had not brought on direct appeal. The superior
court denied the petition in an explained opinion. Later, the California Court of App’cal and
then the California Supreme Court summarily denled similar petitions. Thereaﬁer petltloner
filed an amended federal petition, which is the operatlve petition, with the following clalms 1)
the trial court violated his right to due process by failing to instruct the jury on the element of
heat of passion in second-degree murder and by misleading the jury on beat qf passion
voluntary manslaughter; (2) the trial court violated.state and federal law by allowing a
prosecution expert to administer a personality test upon him without ruling thét the test bore a
reasonable relation té his mental state; (3) the prosecutor made improper comments during
closing argument at the sanity phase of his trial; (4) the state court made an unreasonable
determination of two “factual issues;” (5) the trial court violated his constitutional rights by
denying his claim of jury misconduct and making errors in its hearing on the issue; (6)
prosecutor committed misconduct by presenting false evidence; (7) he received ineffective
assistance of trial counsel; (8) he received ineffective assistance of appellate counsel; (9) the
cumulative effect of the foregoing errors violated his right to due process.

IL FACTUAL BACKGROUND

" "From 2006 to 2008, petitioner worked as an engineer at SiPort, Inc., a designerof
computer chips in Santa Clara, California. On the morning of November 14, 2008, Vice
President Brian Pugh and Office Manager Marilyn Lewis met with petitioner and fired him.
According to an email from Pugh, after Lewis left the room, petitionér told him, “You will pay |
for this. You will see. I wish you go to hell. You will not escape from earth.” Petitioner denied
saying this.

‘Petitioner asked to meet with the Chief Executive Officer Sid Agrewal and an

engineering supervisor. When they met, Agrewal agreed to allow petitioner to work as a
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| dlsassoc1at1ve dlsorder at the t1me of the shootmg

N

_consultant for three months, but petitioner did not believe him. Petitioner returned to his desk,

and after lunch, he left to.buy fifty rounds of ammunition for.a gun he had recently bou'ght. He

returned to the office that afternoon, and a short while later he went to Agrewal’s.office.

Agrewal and Pugh were meeting, and Lewis followed petitioner into the office. Aftefa short

- verbal exchange, petitioner fired six shots and killed Agrewal, Pugh and-Lewis. .

_ After hearing the shots, the other SiPort.employees left the offices. Petitioner then left,

called his wife to tell her she would have to take care of their children, and went to the bank

where he deposited a check and withdrew $2000 in cash. He drove away, parked, and spent the

night in his car. The next day, he called his wife the.next day, and the police. found and arrested

- him,

Petrtroner testified that he mtended to klll hlmself in the SlPort offices when he returned

_after lunch w1th the gun and ammunition. He further testified that while in Agrewal’s office, he

fired the first shot accidentally and did not remember firing the other shots. He testified that he |

‘was.ina trance and suffering flashbacks to trauma suffered as a child being raised in China

durmg the Great Famme and Cultural Revolutlon

A number of mental health experts. testlﬁed at trral The defense experts.examined -

plaintiff and found that he _suf_fered m_ajor depressron, and that.the stress. of financial womes

from real estate Iosses ralslng small chlldren and losmg hlS _]Ob caused a psychotlc break such

that he was not sane at the t1me of the shootmg The experts for the prosecutlon found that

_:,,petrtroner suffered normal depressron, was malmgermg, and was legally sane when he krlled the

|| victihs. The tr1a1 court appomted tWo, addltlonal experts who spht on th1s 1ssue one concluded

5 that petltloner suffered a d1sassoc1at1ve drsorder that caused plaintiff not to understand what was
happen_lng and rnade hrm:le’galfy 1_nsane_,at the A:tlrn;e of the_: shootlng, renderrng h1m ‘vlegally

4insane, but the second expert found that he was sane and drd not have a psychotic break or

ANALYSIS

__I. STANDARD OF REVIEW

Pursuant to the Antrterrorrsm and Effectlve Death Pena]ty Act of 1996 ("AEDPA"),




United States District Court

For the Northern District of C_alifomia

\ooo\ld&"m.lsw'w

10

NS
13

13

14

15

16
w17
18
ol
20

21| court's aﬁplicatioh of clearly 'estab'l'is'heci federal law ‘waS";‘:ohjeet'ively unreasorable." ,‘Ict.‘ at 409. -

22

23
24

25
26
27

© 28]

federal court may éntertain a petition for writ of habeas corpus "in behalf of a person in custody

- pursuant to the judgment of a State court only on the ground that he is in custody in violation of

the Constitution or laws or treaties of the United States.” 28 U'S.C. § 2254(a). The petition

‘may not be granted with respect to any claim adjudicatéd on the merits in-state court unless the

state court's adjudication of the claim® "(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly established Federal law, as determined by the.
Supreme Court of the United States; or (2) resulted in a decision that was based on an

unreasonable determination of the facts in light of the evidence presented in the State court

‘pr:ocee(‘;ling." 28 U.SC. §2354(d). - =~ .= d

"Under the 'contrary to' clause, a federal habeas court may grant the writ if the state
court atrives at a conclusion opposite to that reached by [the United States Supreme] Court on a
quéstion of faw or if the state courtdecides a case differently than [the] Court has on a set of
materially indistinguishable facts." Williams (Terry)'v. Taylo¥, 529 U.S. 362, 412-13 (2000).
#Under the "unreasonable Application' clause, a federal Habeas court may grant the writ if the

state court identifies the correct governing legal principle from [the] Coutt's decisions but

‘Uinreasonably applies that principle to the facts of thie prisoner's-case." Id at 413. "[A] federal
‘habeas'court may not issue the writ simply becaiise that court concludes in its fﬁdepehdent

. judgment that thé relevant state-court dec1s10n applred clearly established federal law.
’erroneously or mcorrectly Rather, that appllcatlon must also be unreasonable." Id. at411. A

 federal'habeas cou’rt'makihg'the "unreasonable ‘appli‘ca'tion" inquiry should ask whether the state

" ‘When there is no reasonéd opinion from the highest state court'to consider the

- petitioner’s claims; the federal habeas couit 10dks to the last reasoned opinion from the state

‘éourts ‘See Wilson v. Sellers 138 8. Ct. 1188 1192 (2018) When the state court has re_]ected a

claim on the merits without explanatron thls court "must determine what arguments or’ theories
supported or...could have supported the state court’s decision; and then it must ask whether it

is possi‘ble fairminded jurists could disagree that those'a‘rgumentsor theories are 1ncon51s'tent

* with the holding in a"pric.)r décision of [the U.S. Supreme] Court." Harrington . Richter, 562
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U.S. 86, 102 (2011).

II. CLAIMS FOR RELIEF

1. Jury Iné’gructions

Petitioner claims that the trial court vioiated his due process rights by failing to instruct
the jury 0}1 the element of heaf of ﬁéssion for secbnd-dégree murder and by misleading the jury
regarding heat of passion voluntary maﬁslaughtér (ECF No. 26-2 at 5).

To obtéih fede_rél collateral relief fof errors in_thé j-ury charge, a petitioner must show

that the ailing instruction so infected the entire trial that the resulting conviction violates due

process. Estelle.v. McGuire, 502 U.S. 62, 71-72 (1991). ‘The instruction may not be judged in

artificial isolation, but,must be considered in the context of the inétmétioné as a whole and the
trial record. Ibid. In other words, t}i_e coﬁft }nu$t evaluate jury instruétions in the context of the
overall charge to the jury as a compbnént of the entire trial process. United States v. Frady, 456
U.S. 152, 169 (1982). |

In adciition to the standz;rd instructions on murder, 'ﬁrst-vdeg'ree inur_der, and
manslaughter, the trial court issued the standard instruction on prbvo;qativdh; which informed the

jury that a proVocation could reduce first-degree murder to second-degree murder, or it could

.reduce murder to manslaughter. A later instruction on voluntary manslaughter explained that

provocation could result in voluntary manslaughter done in the heat of passion, but such a

‘provocation had to be objectively ‘revas'dnab'le‘. Petitioner argues that these instructions did not

convey that murder in the heat of passion would be second-degree murder, and that they misled

the jury that provocation had to be objectively reasonable to reduce first-degree murder to

- second-reduce murder, like the objectively reasonable provocation necessary to find heat of

passion voluntary manslaughter.
The California Court of Appeal denied this claim based upon the following reasoning:

Defendant contends the trial court failed to instruct the jury on “the
elements of heat of passion second degree murder.” We disagree. First, the trial
court properly instructed the jury using CALCRIM No. 520 on express malice
murder in the first or second degree. Second, the trial court properly instructed the

-jury using CALCRIM No. 521 that first degree murder (apart from lying in wait)
requires premeditation and deliberation, which the instruction defined in detait.
Third, the trial court properly instructed the jury using CALCRIM No. 522 that
provocation could reduce first degree murder to second degree murder. These

5
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instructions set forth the law that would have allowed the jury to find second
degree murder on the ground that provocation had negated the existence of
premeditation or deliberation. (People v. Jones (2014) 223.Cal.App.4th 995, 1001
(Jones) [no error in giving CALCRIM Nos. 521 and 522].)

Defendant contends the trial court failed to distinguish “heat of passion
second degree murder” from voluntary manslaughter under heat of passion. We-

_ disagree. The trial court properly instructed the jury using CALCRIM No. 570 on
the elements of heat of passion required to reduce murder to-voluntary -
manslaughter. The court gave this instruction separately. from the instruction on the
possrbrhty of provocation reducing first degree murder to second degree murder.
'Nothing in either of these instructions told the jury that the provocation necessary

* ‘toreduce first degree murder to secorid degree murder required a finding that such
provocatlon would have caused an ordmary person to react in a certain way.

The crux of defendant s argument is that the j Jury could have been mrsled
“linto thinking that'only-an objectively reasonable type of provocation would have
sufficed to reduce first degree murder to second degree murder. While CALCRIM
" No. 522—to distinguish it from the provocation necessary for voluntary
manslaughter under heat of passion—could have explicitly instructed the jury that
provocation sufficient to negate premeditation or deliberation need not be
_objectively reasonable, any ambiguity in this regard was harmless, as it was not
- reasonably likély the jury was confused or this point. The voluntary manslaughter
under heat of passion instruction made clear that the “objectively reasonable”
requirement for provocation was an element of voluntary manslaughter under heat
of passion. And the trial court never used the phrase “heat of passion” in
‘connection with the se¢orid degree murder instructions. Furthérmore, the
prosecution, in closing argument, distinguished the level of provocation required
-~ for voluntary manslaughter undertieat of passion from that necessary to reduce
. ﬁrst degree murder to second degree murder. Therefore; there was no danger the

" fjury would havé confused thése distinct requitements. - ‘

CE “Defendant acknowledges that his arguments were rejected by the Second
Dlstrlct Court of Appeal in Jones, supra, 223 Cal.App.4th 995. (See also People v.
‘Hernandez, supra, 183 Cal:App:4th at p.-1335 [approving of CALCRIM No.
522].) He contends Jones was wrongly decided. We disagree. We ﬁnd Jones
"' {persuasive arid-we adopt its holdingas:to'this claim. -

The California Court of Appeal reasonably applied 'of federal law in concluding that the

|t instructions as a whole adequiately -€onve'yed- the element of second-degree murder. The trial

- couttiistructed the jury on the elemerits of murdér, and on thié ‘eléments of the two thedries of

first-degree murder at issue: premediated murder and lyirig-iti-wait.: The instructions ‘were also

‘clear that if the jury fourid that petitioner had-cotninitted murder (i.e. becduse he acted with

mallce), but not ﬁrst-degree murdér it had té fmd second- degree murder There is no dispute

: that these Were correct statements of Calrforma law Under these mstructrons the j Jury would

v

g know tha’t 2 murder commltted in the heat of passton would be murder in the second-degree,

Y

B prowded that there was mallce but the heat of passmn negated of premedltatlon and lymg in
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~ wait. The provocation instruction further informed the jury that a provocation could be what

negated premeditation or lying in wait because such provocation could reduce murder from first

- to second degree. The state court reasonably concluded that the instructions properly informed

.. the jury of California law regarding how heat of passion could lead to a verdict of second-

degree murder. ., . ",

* The state court also reasonably concludéd that the instructions did not mislead the jury

- regarding the type of type of provocation necessary to reduce murder to second-degree-or to

reduce murder to manslaughter. The trial court instructed the jury that provocation must be
sobjectively, reasonable toreduce murder to manslaughter; no instructjon stated.that-provocation

must similarly objectively reasonable to reduce murder ffom first to.second degree. There is no

dispute that was a correct statement of California law. Petitioner’s concern that the jury ma
pute that w ctl Slatet b g ~L1L10NC] n 1 Jury may

- have thought that provocation also had to be objectively reasonable in order to.reduce first-

degree murder to second-degree murder is ﬁnfounded, The instructions never, made or implied
such a requirement in the context of murder, and the instruction on the objective. standard for
provocation explicitly stated that it applied.to voluntary heat of passion manslaughter. There
are no grounds to assume that the jury also read into such instructions an additional requirement
that the objective standard for p.r‘qucggion.‘also applied to sﬂecond‘-degr.e.e_’rflugdqr.
.. The state court’s decision reaspr_lably a'ppfl‘iedv federal law in denying petitioner’s.claim
_ that the jutjy instructipns misstat_,ed state Ia}y or_wcr_e_réislq{ading so as tollviglatg petitidne;’s

claim.
- a . -

2. - Adminigtration of Personality Test . - - .. . . .
Petitioner,claims that the trial court violated California Penal Code § 1054.3(b)(1)(B) by

?

...... .

. allowing a prosecution expert, Dr. Mohandie, to édminister the Minnesota Multiphasic -

Personality Inventory - II (“MMPI 2" withoqtﬁnding that the_.jcest'.bgre a reasonable relation
to petitioner’s mental state (ECF 26-2 at 11). He also claims that this error wasof -
_“c‘:_ons"citutiona} magnitude.” He f}xrther claims t;hat_ the state court’s ruling allowing thé -expert to
perfonn the test anc{ 120 tf:stify ébogt i.ts re;ults_ was an unreasonable gletcrr_pinati_ox; of the facts

under 28 U.S.C. § 2254(d)(2).

\
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Petitioner’s state law argurient fails both because failure to-comply with state law is

- neither a necessary noi-a sufficient basis for granting federal habeds relief; see Herry v. Kernan,
© 197 F:3d 1021, 1031 (th Cir. 1999), and because the state appellate court’s ruling that the trial

' court did not violate state law is binding in on federal habéas review, see Mendez v. Small, 298

F.3d 1‘154, 1158 (9th Cir. 2002). The claimed violation of California Penal Codé §
1054.3(b)(1)(B) does not afford petitioner grounds for federal habeas relief,

Petitioner’s argument that the trial court’s asserted violation of state law is of
“conistitutional dimension™ alsé-does not present grounds for relief because allowing the expert

to-admihister the test-and-admitting itsresults was-neither “contrary to nor an unreasqqéble

 application of clearly established Supremic Court precedent” under 28 U'S.C. § 2254(d)(1).

" Petitioner cites no Stpreme Court precedent, nor is any apparent, that an expert’s administration

of a miental health'test on its own iniplicates a defendant’s right to due process or other’

- ‘constitutional right: As to admitting the test results into evidence, the defense had the

opportunity to cross-éxamine thé expert on stich resiilts; the test was not a major part-of his

testimohy that petitioner was sane; and pefitionet presented his own experts that he was insane.

" In any-everit, the Supréme Cotrt “has not yet made a clear ruling that admission of irrelevant or

overtly prejudicial evidence constitutés adue process violation sufficient to warrant issuance of

" the writ>* Holley v. Yarborough, 568 F:3d 1091, 1101 (9th Cir. 2009). Because there is no such
Supreme Couirt case, the admission of the test résults was ot cohtrary to or an unreasonable

’apphcatron of Supreme ‘Court precedent and cannot be grounds for federal habeas rellef under

sectlon 2254(d)(1) See Zapien v. Martel 849°F. 3d 787, 794 (9th Cir. 2016) (because fhere is
no Supreme Coutt case establrshmg the fundamental unfairness of admlttmg madm1551b1e and

ptejudicial téstimony; Holley bars any such'claim on fedefal habeas review). Accordingly, the

‘trial court’s allowmg the expert to administer the test and admitting its’ results does not entitle

petltloner to habeas relief-

“Petitioner is wrong that the trial court’s ruling allowing the test and admission of its

' resiilts was an unreasonableé factual finding warrantirig relief under 28 U'S.C. § f2'254(d)(2).

California Penal Code § 1054.3(b)(1)(B) required the trial court to make a threshold
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slap in the face to justice.”

determination that the proposed test bear “‘some reasonable relation to the mental state placed in

Jissue” before allowing the-test to be administered or admitting its results. The reasonableness

. of the relationship was not a matter of historical or then-existing fact, but rather a judgment or

conclusion applying a reasonableness standard to.a set of facts.. As such, it was not a factual
finding subject.to revnew under 28 U.S.C. § 2254(d)(2)

.. The state courts’ rejection of. thlS claim did not unreasonably apply federal law or rest on

. unreasonable factual findings, and petitioner may not receive habeas relief on this claim.

- 3. Prosecutor Comments . A
Petitioner. claims that the tmal violated his rlght to.due process because the prosecutor

made improper comments during closing argument of the sanity phase of his trial .(ECF 26-2 at

-12). Specifically, petitioner cites the prosecutor’s comments that state 'h'os'pitals are “cushy,”

that petitioner had a “motive for being mentally ill,” and that a finding of insanity would be “a

B ‘< .
- ~

.~ The Callforma Court of Appeal rejected this claim on procedural grounds not on its

merits. As a result, the state court’s decision does not receive deference under 28US.C.§

- 2254(d), but rather review of this claim is de novo, Pirtle v. Morgan, 313 F.3d 1160, 1167-68
. (8th Cir. 2002).

A prosecutor’s misconduct v1olates a defendant's due process rlghts when such
misconduct renders the trial "fundamentally ,unfalr.'f_ Darden v. Wainwright, 477.U.S. 168, 181

(1986). The weight of the evidence against the defendant compared to the importance and

4 -,extent of the comments are crmcal factors to thlS determmatlon See Umted States V. Young,

- 470 U.S. 1, 19 (1985) (weight of ev1dencc of gu1lt), Giglio v. Umted States, 405 U.S. 150, 154

(1 972),(Whether comments relate to cr;tncal.,part. of case); Lincoln v. Sunn, 807 F.2d 805, 809

. (9th Cir. 1987) (whether comments isolated or part of ongoing pattern).

. Here, the ev1dence of pctltloner s samty Wwas strong, as measured by the ewdence that he
premedltated deliberated and was conscious of his wrongdomg The sequence, of hlS actions

ptogressed steadily from learning that he would be fired towards kllhng the victims: he left the

 office, retrieved his gun, bought a large amount of ammunition, loaded his gun, put on a jacket
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and concealed the giin'béfore returning to his office, waited until he was inside Agrewal’s
office, spoke to the victims, shot them at close range in the head, and checked on two of them
before leaving to be sure they were dead. Moreover, he showed awareness of his wrongdoing
when hé concealed the v(zeapoﬁibefore the shooting, and then after the shooting told His wife that
she would have to care for their children by herself, turried off ks -cellphOne»fo avoid detection,
spent thie night in his car, and withdrew a large amount of money, which was consistent with a
plan to'ﬂéé. This objective evidence of his deliberate actions and undetrstanding of wrong

strongly outweighed the contrary evidence of his 'ihsanify, which consisted of petitioner’s

“subjective and self-serving statements-and the opinions of experts largély based upon-such

-

By contrast, thé prﬁsecutdr"s comments were an extremely insighificant part é;f her
closingiargumient. They were short and isolated phrases in a leiigt'hy (60 trafiscript pages)
argument addressing Petitioner’s burden to prove insanity, the elemerits of the defense, and the
evidence-against petitioner. The corfimients were riot part of a larger theéme or theory of the

prosecution of the defense.” In addition, tlie comment that petitioner believed the mental

" hospital would be “cushy” pertained o the relevant topic of his motive to lie and possible

malingeéring, not to the impermissible topic of the conditions he would face if found i'nsane

The prosecutor s relatively msngmﬁcant comments had 11ttle impact on a trial in whlch there

* was such strong evidence of petltloner s legal sanity.

"7 In addition, the trial court instructed the juiry Specifically that it could riot consider what

would happen to petitioner as a consequence 6f being found not guilty by reason of insanity,

including his placément in a hospital; and that thé comments of atforneys are not evidence.

 Such 'instructions further ensured that the prosecutor’s comrments did fender the trial

fundamentally unfair. See Greér v. Miller, 483 U'S. 756, 766 1i:8 (1987) (curative instructions);

Boyde v. ‘Cal ifornia, 494 U. S.at 384 (comments of the attomeys do not carry the same wexght

asinstriictions by the court), = -~ T AT -
Viewing the trial as a whole, the prosecutor’s féw, isolated commients did not so infect

the trial so as to violated petitioner’s'right to due prdcess. For the same reasons discussed

10
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for unreasonableness.under 28 US.C. § 2254(d)(2). . -

above, the comments did not have a substantial and injurious effect or influence in determining

. the jury's verdict;;therefore, they did not cause the prejudice necessary to warrant habeas relief.

See Brecht v. Abrahamson, 507 U.S. 619, 637-38 (1993).
-4,. Determination of “Eactual Issues” Regarding Expert Testimony

- Petitioner claims that the state court made “unreasonable factual determinations” in two

instances: the false testimony by one of the prosecutor’s witnesses, Dr. Hughey; and the

determination that Dr. Mohandie could administer the MMPI-2 test to assess petitioner’s

-personality. S S S S I

First, the claim regarding the allegedly. false:statements by:the Dr. Hughey is not.

-exhausted because petitioner did not fairly preserit it to the California Supreme Court or in any

state appelléte, court. State prisoners who wish to.file a federal habeas petition must first
exhaust state judicial remedies, either on direct appeal or through col}ateral-proceedirigs, by
presenting the highest state court available with a fair oi)p,ortunity to rule on the merits of each
and every claim they seek to raise in federal court. 28 U.S:C. § 2254(b),(c).. As petiﬁoner did

not raise this claim in the state courts, it is not.exhausted and.will be stricken from the amended

: peti,tion._‘ See Rhines.v.-Weber, 544.U.S. 269, 277 (2005) (when faced with a mixed petition,

. unexhausted claims may be stricken-without prejudice). -If petitioner exhausts the claim, he

may seek to bring it in a new petition in federal court,, Second, the, purportedly false statements

by Dr. Hughey — discussed below regarding plaintiff’s claim of that the prosecutor presented

_false evidence — were not factual determinations by the state courts; and thus are not, reviewed

.. - Petitioner’s claim that the trial court made unreasonable factual determinations in

|| allowing and admitting the Dr.- Mohandie s administration of the MMPI-2 test is addressed and

denied, above.

-Petitioner claims that Jurors 4 and 5 prejudged the evidence and:his innocence, and that

{| -their statements to that effect influenced the other jurors; he also argues that the trial court

rc'om_m.i_tted errors in its hearing 'on'such misconduct (ECF No. 26-3 at 6-10, 26-1-at 2-17). The
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- jury:” -Id.-at 653 (internal quotation and-citation omitted). ., « -.

superiof court largely denied this claim for procedural reasons in an explained opinion, and the
Califorﬁia Court of Appeal and the California Supreme Court:denied the claim on'its.merits,
albeit summarily.

. The-Sixth Amendment guarantees to the criminally accused a fair trial by a panel of

- impartial jurors.  U.S. Const.-amend. VI. Premature deliberations can undermine sucha right,

* but they are not as serious as private communication, contact or tampeting. Davis v. Woodford,

384 F.3d'628; 653 (9th Cir. 2004). “*What.is ctucial is not that jurors keep silent with éach other
about the case but that each juror keep an open mind until the case has been submitted to the

*. During the sanity phase of the"triai; Juror 3 alleged that Juror 5 had stated on "‘many

' many” occasions.that petitioner was guilty prior to submission of the case inthe guilt phase,

- and that Juror 4 had also prematurely stated that the prosecution’s expert wis the only credible. "

expert.: The trial court lield a hearing and quéstioned each juror to determine whether they had

" heard siich statéments from-Jurors 4 and 5, questioned Jurors 4 and 5 about whether they had -
- made such statements, and questioned Juror 3.on his recollection of the specific circumstances ™

- of each instarice.in which Jurors 4 and 5 had aliegedly made such statements. Based.on the

. testimony:that no other jurors had heard such statémenits outside of deliberations, indications

favoring the other jurors® reliability over:that of Juror 3 -on this issue, and the lack of evidence

“thiat the other jurors were in an agreementto lie about what Jurors 4 and § said, the trial court

- found that Juror 3‘mistakenly recollected that Jirors 4 and 5 made the alleged statements, or

that if they did so, they made the statements' during deliberations. The trial-coutt f‘ouhd that

-Jurors 4 4nd 5 did not conithit miseondiict by improperly pretiiaturely deliberating aﬁ_d did not

* influéhee other jurors into-doing so." In that basis; the trial cotirt cohcluded:that there'was no

misconduct and the jury was not biased.

The record does not support overcoming thé presuniption of correciness afforded to the

- trial coutt’s the factual findings that Jurors 4'and § did not take the staternents about their view -

‘of the case outside of deliberations; and that they ‘did not prematurely decide the case or

influence other jurors to do so.' See'28U.S.C. §2254(e)(I). Upon questioning, it was clear that

12
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Juror 3 could only recall four instances of alleged improper statements-by Juror 5. No other
juror recalled Jurors 4 or 5 making such statements, and some. of them were “emphatic” in

denying such statements. By contrast, Juror 3 was late to court four times, was often fatigued,

. once fell asleep during trial, had issues with his eyes, and had some conflict with Juror 5.
- Petitioner has not rebutted the'presumption that the trial court’s findings that the Jurors 4 and 5

- did not prematurely decide the case or.influence the other jurors into doing so. Given these

presumptively correct factual findings, the state courts reasonably found that the jury did not
commit misconduct so.as to violate petitioner’s Si;{th Amendment right to an unbiased jury.

- Petitioner argues that the trial court’s:hearing was-deficient. Such an argument is not,
on its own, a basis for federal habeas relief because clearly established federal law, as
determined by the.Supreme Court, does not require state or federal courts to hold a hearing
when a claim of jurdr bias is raised by the parties. ‘Tracey v. Palmateer; 341 F.3d 1037, 1045

(9th.Cir. 2003). A court confronted. with-a colorable claim of juror bias will generally conduct {1

. hearing, however, to explore the-issue of juror bias and.provide the defendant an oppSr_tunity to

prove actual bias. See Hedlund, 854 F.3d at 574. And so long as the fact-finding process is

~ objective and. reasonably explores the issues presented,.the state trial judge’s fmdmgs ‘based on

. that investigation are entitled to a presumption of correctness. Id

. Petitioner’s complaints about the hcagl'ng_ do not undermine, the presumption of
correctness should not apply. First, he_complains that the trial court violated. California
Evidence Code 1150(a), (b) and Federal Rules of Ev1dence 606(b)(2). Federal Rule of
Evidence 606(b) and Cahfomla EVLdence Code sectlon 1150(a) prohlblt the use of j Juror

_testimony to 1mpeach a verdict when that testlmony relates to intrinsic matters i.e., the internal,

mental processes by which the verdict was rendered. . "[L]ong-recognized and very substantial

- concerns support the protection of jury deliberations from intrusive inquiry." Tanner v. United

States, 483 U.S. 107, 127 (1987).. The transcript shows that the trial court iniﬁal_ly.askedjurors
whether they heard statements from Jurors 4 or 5 prematurely judging petitionet’s guilt or
innocence, and if so whether that impacted their decision. The trial court also asked Jurors 4

and 5 whether they had made such statements and whether they had prematurely decided the

13
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case. The transcriptf'ié clear, however, that the trial court subsequently recognized that it was
inappropriate to ask about the jurors’ decision-making, and that the court did not rely on the
answers to such questions in finding no misconduct.

Second, petitioner complains that the trial court pressured jurors to report that any
misconduct had occurred in the deliberation room: The transcript of the hearing does. not béar
this out, but rather shows that the trial court conducted a thorough hearing into ali of the
allegations by Juror 3 about statements by Jurors 4 and 5.  The court questioned each and every
juror and alternate, questioned Jurors 4 ard 5 under oath, and questioned Juror 3 twice. The
court methodically required Juror 3 to identify each and evéry instance in which any other
jurors may have made improper statements and then asked about the surrounding

~ circumstances, the context, and which other jurors who were present. And when Juror 3 began
to discuss matfers that occurred inside the deliberation room, the trial court admonished him not -
to divulge such matters, in accordance with applicable law. The transcript shows no sign that
the trial court foreclosed any inquiry into matters outside the deliberation room in thé manner
"'petitioner suggests. |
* Third, petitioner complains that the trial court rejected counsel’s request to investigate
misconduct during the deliberations process and banned inquiry into what happened in the
deliberation room. As‘indicated above, such limitations were a.proper application of federal
' l'aw-prohib'iting intrusive inquiry into "jury deliberations. See Tanner, 483 U.S: at 127.
| The state ourt correctly, and reasonably, denied this claim.
6. ' Prosecutorial Misconduct - False Evidence

‘Petitioner claims that the prosécutor committed miscoriduct it several respects:

" presented false testimony by an expert thiat petitioner had thréatened one of the victims prior to

the shooting, presented photographs of an altered crime scene, altered a transcript of petitioner’s
priér stateménts and MMPI-2 answer sheet, and presented false iestimony about ‘petitioner’s
phone calls to his wife on the day of the murders (ECF Nos. 26-3 at 10-11, 26-1 at 17-22). The
California Court of Appeal and California Supreme Court summarily denied this claifn on the

merits.

14
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~ "[A] conviction obtained by the knowing use of perjured testimony is fundamentally

unfair, and must be set aside.if there is any reasonable likelihood that the false testimony could

_have affected the judgment of the jury." United States v. Agurs, 427 U.S. 97,.103 (1976). So

must a conviction obtained by the presentation of false evidence. United States v. Bagley, 473

U.S. 667, 678-80 nn.8-9 (1985). Such a claim succeeds when (1) the testimony or evidence was

-actually false, (2) the prosecution knew or should have known that the testimony or evidence

was actually false, and (3) the false testimony or evidence was material. Henry v. Ryan, 720

- F.3d 1073, 1084 (9th Cir. 2013). Conclusory assertions will not do. Jbid. The materiality

standard requires only that “the etror could have affected the judgmient of the jury, whereas

ordinary harmless error review requires us to determine whether the error would have done so.”

Dow v. Virga, 729 F.3d 1041, 1048 (9th Cir. 2013).

Petitioner’s first claim is that the prosecutor presented “false” testimony by the witness

Dr. Hughey that petitioner had threatened one of the victims, Brian Pugh, on the day of the

murders as well as months earlier. The tria! records show, however, that during his testimony,
Hughey admitted that he 'was mistaken and that petitioner had not.in fact made such threats.

There is no evidence that the prosecutor knew that Hughey’s initial testimony was inaccurate,

~see Reis-Campos v. Biter, 832 F.3d 968, 977 (9th Cir. 2016) (claim that only the witness knew |

_ testimony was false, and not the prosecutor, is not a valid basis for federal habeas relief), and

Hughey’s correction of the inaccuracies ensured that it did not have any adverse effect.

Petitioner asserts that the police altered the crime scene, but this assertion is based on

inconsistencies between photograp_}_]s of the_ scene and witness testimony as to the location of

- bodies and furniture.. Such inconsistencies do not establish that the photographs were false, as

opposed to the testimony, let alone that the prosecutor knew them to be false. Furthermore, the
jury knew about the inconsistencies because the witnesses testified as much, which allowed the
jury to weigh the accuracy of the :photoéliaplixs. . R

- Petitioner cldims that the prosecutor altered a portion of the transcript of his statement to
the police that Pugh threw a chair at him prior to the shooting to state that Pugh simply picked

up the chair. Pugh’s throwing the chair would advance the defense argument that petitioner

15
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shot the victims during a disassociative state. The record does not support petitioner’s claim
that the prosecutor made inaccurate changes to the transcript. Petitioner represented himself for
a period of time before trial, and he and the prosecutor agreéed to make changes to the transcript
to align with the video recordings. There is no evidence that the prosecutor changed the
transcript, as petitioner alleges, much less that she knéw such a change would be false; indeed,
in two other places in the transcript petitioner stated that Pugh “picked up” the chair, not that he
threw it. B ' -

Petitioner claims that the prosecution expert, Dr. Mohandié, doctored the test results for

the MMPI-2 test by filling in some of the answers that petitioner had left blank. He does not

" offer any evidence to support this assertion.” Petitioner also claims that testimony by the police

officer who interviewed petitioner’s' wife falsg:ly r'epresénted the tirhing of his three phone calls

“to her on the day'he killed the victims.” This officer testified to what petitioner’s wife told him, -

however, not to his khowledge of when petitioner dctually made the-calls. Even if the times
were in fact inaccurate, there is no evidence that was due to the officer falsifying evidence
rather than pétitioner’s wife’s inaccurate memory of the precise times of the calls. Most
importantly, petitioner offers no evidence that the prosecutor knew either that Dr. Mohandie
had answered the test questibris 'falsely or that the officer falsély represeénted what peﬁﬁoner’s
wifeé told him. Moreover, all of this evidence was subjéct to cross-examination and the jury
received petitioner’s account of his ariswers to the personality test and the times of his phone
calls to his wife. - " '

' The trial record establishes that the prosecutor did not violate petitioner’s due process

‘rights by knowingly presenting false téstirhony of false evidence. The state ¢ourts therefore

 correctly rejected this claim.

7. Ineffectivé Assistance of Trial Counsel

Petitioner contends that trial counsel provided inefféctive assistance as follows: (1)
counsel failed to provide him a copy of the answer sheet to the MMPI-2 test prior to trial, failed
to inform him of Dr. Mohandie’s (the prosecution expert) prior :eXperience with the Los Angeles

Police Department, and was not present when petitioner took the MMPI-2 test; (2) he did not

16
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elicit testimony by Hien Tram that he overheard Lewis state that she was escorting petitioner to

. Agrewal’s office just prior to the shooting; and (3) he did not rebut or seek to strike purportedly

altered photographs of the crime scene (ECF No. Dkt. 26-1 at 24-25).
In order to succeed on a claim that he has received ineffective assistance of counsel, a
petitioner must satisfy the two-pronged test set forth in Strickland v. Washington, 466 U.S. 668,

687 (1984), which requires him to show deficient performance.and prejudice, Under the

- deficient-performance prong, a petitioner "must show that counsel’s representation fell below

an objective standard of reasonableness.”" Id. at 688. Judicial review of the performance of

defense counsel must be "highly deferential,’, taking into account that there is.a""wide range of

. reasonable professional conduct” and a "strong presumption” that counsel’s conduct fell within

that range. Id. at 689. Under the prejudice prong of the Strickland test, a petitioner must show

that "there is a reasonable probability.that, but for counsel's unprofessional errors, the result of

 the proceeding would have been different. A reasonable probability is a probability sufficient

to undermine confidence in the outcome." Id. at 694.

First, petitioner has not established prejudice from counsel’s ﬁquli-ng of the prosecution

expert Dr. Mohandie. The MMPI-2 personality that. Mohandie administered on petitioner was

.not a significant basis for Mohandie’s testimony that petitioner was legally sane, the defense

- had and took the opportunity to present multiple experts to testify to petitioner’s insanity, and

the defense took cross-examined and argue against Dr. Mohandie’s conclusions. Defense

- counse] knew-about Dr. Mohandie’s prigr wqu for@he police, and the jury leamgq, of this fact at

i trial; pétitioner does not explain how his personal knowledge of this information would have

made any difference at trial. He also does not explain hoyv defensel cqunsel’s presence when he
took the MMPI-2 tesf would have changed his answers.or what useful evidence he would have
found if he had a copy of his answers before trial. Petitionef ha_.sv‘not shown that thesé steps by
counsel would have had a reaSongble likelihobd of changing thg verdict..

~ Second, there is no support in the record that defense counsel could have elicited -

- testimony from Hien Tram that Lewis escorted petitioné_r into Agrewal’s office before the

shooting. The relevant police report shows no such statement by Tram. According to the

- 17
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‘report, Tram' $imply saw Lewis walk behind petitioner into Ag’re'wal’sof-ﬁc'e, and that Tram

offered testified to this effect. As there is no evidencethat Tram-saw Lewis escort petitioner to
the office, defense courisel did not perform deficiently or prejudicially by failing to elicit such
testimony from Tram. |

' Third, petitioner’s complaint that trial-counsel did not rebut or seek to strike

-photographs‘ of an crime scene altered by'fhe police fails because there is no eVi'd'ence‘ that the
“police in fact altered the scene. ‘As discussed abiove, the mere fact that witness testimony was
' 1ncon51stent with the photographs does'not mean that the photographs were wrong or that the
' ’pollcealtered theerime scene Moreovcr the juryNheard about these! intonsistencies and was.
.able to'decide what to believe. - Pétitioier has tiot shown that counsel acted'unreasona_bly or

g .preJudiclally with regard to the ¢rime scene’ phOtographs

Pétitioner’s claim for fedetal habeas relief on the basis of ineffective assistance of trial '

- counsel'fails because the state-éourts reasoniably applied federal law in denying this claim.

8. Ineffective Assistance of Appellate Counsel
" Petitioner claims that appellate counsel Was inéffective in failing to bring the above-
discusséd claims of jury misconduct, false evidence; arid inefféctive assistancé of trial counsel .

(ECF No: 26-3 at 13-15; 26-1 at 27-28). Fot the reasons discuissed, these claims are meritless.

'Apboliléit‘o counsel'will frequiérntly rérmiaini above an objective standard of competence and have
causéd hiis cliént no prejudice for the sarmic réasori: because hé déclined to raise a iﬁefitless
‘isSue. Miller v. Keeney, $82°F.2d 1428 1434 .10 (9th Cir 1989). That was the casé here. The

“staté ¢ courts reJectlon of this cla1m was & reasonable appllcatlon of federal Taw, and petmoner

shall’ not teceive habeas rellef on thlS clalm
0. Cumulative Errg M 0T e

“ Petitioner claims that the foregoing claimed érrors acéumulated to render the trial

- fundamentally“unfair in violation 6Fhis right fo dué process (ECF'NG. 26-3 at 13-15;26-1 at 27-

28:'No.'36-2 at '16). For the reason§ discussed above, petitionér’s claims do not estaolish

" constltutxonal error, and there are no errors to cumulate, Accordmgly, petmoner s clalms of

cumulatlve error fail.”

18




" United States District Court

For the Northern District of California

[y

- - Y R N U R N

NN NN NN N NN e e e e e e b ek ek b
o 3 O U AW e O WO 0N N BN O

CONCLUSION
For the foregoing reasons, the petition is DENIED.
A certificate of appealability will not issue because reasonable jurists would not “find
the district court’s assessment of the constitutional claims debatable or wrong.” Slack v.
MeDaniel, 529 U.S. 473, 484 (2000) Petltloner may seek a certificate of appealability from the
United States Court of Appeals o
‘The clerk shall enter judgment in favor of respondent, and close the file.

IT IS SO ORDERED.

Dated: September 30 , 2020. Ww i W, S
' LIAM ALSUP

UNITED STATES DISTRICT JUDGE
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I NG HUA WHr—— i _ . No.C.I72036 WHA(PR) .

v

JAMES% ROBERTSON,

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNiA

 Petitioner, "'JUDGMENT =~

} Respondent.

The petition is denied. Judgment is entered in favor of respondent.

Dated: September 30 ,2020.

| .,

IT IS SO ORDERED.

W&ém‘

UNITED STATES DISTRICT JUDGE
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"IN THE SUPREME COURT OF CALIFORNIA

t

En Banc

S8UPREME COURT
ILED

NOV 28 2018

Jorge Navarrete Clerk

Deputy

In re JING HUA WU on Habeas Corpus.

The petition for writ of habeas corpus is denied.
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Danied F. Potter, ClerkiAdministraior

Elecironically FTLED on 5/15/2018 by M. Chang. Deputy Clerk

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

! ' SIXTH APPELLATE DISTRICT

|
In re JING HUA WU on Habeas Corpus.

H045015 l
Santa Clara County No. 211490

BY THE COURT:

The petition for writ of habeas corpus is denied.

(Elia, Acting P.J. and Mihara, J. participated in this decision.)

— e ——— =

Acting P.J.

Dae: __05/15/2018 %
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4 DEPUTY

5

6

7

8 ' SUPERIOR COURT OF CALIFORNIA

9 COUNTY OF SANTA CLARA
10
11 || Inre No. 211490
12 JIN GHUA WU,

ORDER DENYING PETITION FOR

13 _ WRIT OF HABEAS CORPUS
14 || On Habeas Corpus
15 |
16
17 Jing Hua Wu (hereinafter “Petitioner”) submitted a petition for writ of habeas corpus
18 ||to the court 05;1 March 17, 2017. He also submitted a supplement to the petition, titled
19 || “Motion of the Supplement for the Petition for Writ of Habeés Corpus,” which was filed on
20 || April 25, 2017.
21 Petiti@ner was found guilty by jury of three counts of first degree murder. (Pen. Code,
22 1§ 187, subd. (a).) The jury also found true a multiple-murder special-circumstance allegation |
23 [ and three fire%a.rm enhancements. (Pen. Code, §§ 190.2, subd. (2)(3), 12022.53, subd. (d).)
24 || There was alslo a sanity phase to the trial and. Petitioner was found sane by the jury as to all
25 || three counts. ?He was sentenced by the trial court to an aggregate term of life without the
26 || possibility of;parole consecutive to 75 years to life. |
27
28
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As exgplained in further detail below, the petition for writ of habeas corpus must be
denied for its failure to establish a prima facie case for relief. (People v. Duvall (1995) 9
Cal.4th 464, %175 2

BACKGROUND

The facts of this case are taken from the unpublished opinion affirming Petitioner’s
conviction. (People v. Wu (Feb. 16, 2016, H040066) [nonpub. opn.] [2016 WL 616744].)

SiPort, Inc. (SiPort or “the company”) -d‘esigned high definition digital radio chips.
SiPort hired defendant as a lead test and product engineer in 2006. In 2008, defendant’s
supervisors biecame dissatisfied with his performance and decided to terminate his
employment.; On the morning of November 14, 2008, Vice President of Operations Brian
Pugh and Ofﬁce Manager Marilyn Lewis held a meeting with defendant to inform him of the
company’s décision to terminate his employment. In an email Pugh Wrote to document the
meeting, Pugh noted that defendant had told him: “You will pay for this. You will see. I
wish you go to hell. You will not escape from earth.”

After lunch, defendant left the building and drove to a shooting range where he

purchased two 50-round boxes of ammunition for his nine-millimeter semiautomatic pistol.

|| He then went ,;to his credit union, where he deposited several checks and withdrew $3,000 in

cash. |
At around 3:00 p.m., defendant returned to SiPort wearing a coat and hat. Defendant

had the loaded pistol in his pocket. About 45 minutes later, defendant went to the office of

[\ N
8 3 8 &8 R BN R

Chief Executive Officer Sid Agrawal, who was meeting with Pugh. Lewis followed
defendant into the office. After a brief verbal exchange, defendant fired six shots, killing
Agrawal, Levéis and Pugh. »
Defenéiant then exited the building and walked calmly to his car. He called his wife to
tell her she wcg)uld have to care for their children because he would be gone. He then turned
off his cell ph?ne. He returned to the credit union, deposited another check, and Withdrew‘
another $2,000 in cash. He attempted to withdraw $40,000, but the bank declined his request.

Defendant spent the night in his rental car and called his wife in the morning. He apologized.

!
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and told her lfle wished to surrender to police, but he did not reveal his exact location. Police »

arrested him ’a short time later.
At tri%ﬂ, defendant testified that, after he had been fired, he had entered SiPort with the
|
intent to commit suicide, not to shoot anyone else. He claimed that, at the time of the

shootings, he% had fallen into a dream-like mental state and suffered a flashback tha§ he was

| being pushe«i into water and drowned. He asserted that he fired the first shot in Agrawal’s
I

office imdveﬁently, and that he could not recall firing the subsequent shots. He blamed his
mental state (:m childhood trauma he had suffered amidst the harsh conditions of his
upbringing in China during the Cultural Revolution.

Severial mental health experts testified in the guilt and sanity phases of the trial.
Defendant’s téexpert testified that defendant had suffered from a psychotic break from reality at
the time of the shootings and that he was therefore legally insane. The prosecution’s expert
testified that %iefendant was malingering and exaggerating his psychotic symptomology. The
prosecution’sz expert opined that defendant was legally sane at the time of the shootings. Two
court—appointged experts also testified. The first court-appointed expert opined that defendant
had suffered from a dissociative disorder that caused him to become detached from reality at
the time of th;e shootings and he was therefore legally insane. The second court-appointed
expert testiﬁe}d there was no evidence showing defendant had suffered from any kind of
psychotic bre?ak or dissociative disorder at the time of the shootings and defendant was

therefore le gailly sane at the time of the offense.

[N NN YN NN
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| DISCUSSION
The p‘e;':tition raises a total of 9 grounds. Each is discussed below.
A. | Grounds 1-4 |
Grounéds 1-4 all concern alleged juror misconduct and will be addressed together.
Grounds 1 anél 2 assert that misconduct committed by Juror #5 and Juror #4, respectively,
requires reverSal of Petitioner’s convictions. Ground 3 of the petition asserts that the

misconduct Ofi Jurors #4 and #5 was so pervasive that it tainted the jury panel and deprived

Petitioner of due process. Ground 4 provides that the trial court “overruled Federal Rules of

(WA




1 || Evidence 606f(b)(2) and California Evidence Code 1150(a), (b), “manufactured a jury-
2 misconduct—f;rec zone,” helped the jurors hide the misconduct that had occurred, and then
3 |jerred in decli;ning to dismiss any jurors and refusing to vacate the conviction.
4 Juror Z#S is alleged to have prejudged Petitioner’s guilt at the early stages of trial and
5 |{Juror #4 is al‘;leged to have prejudged the prosecution’s expert witness by asserting that the
6 |{only believable expert at trial was the one presented by the People. Petitioner asserts that both
7 || Juror #4 and Juror #5°s actions amounted to misconduct beéause they formed these opinions
8 || prematurely, before the case was submitted to them for jury deliberations. Petitioner explains
9 || that Juror #3 jbrought the misconduct of his fellow jurors to the trial court’s attention by
10 || handwritten note.
11 The record discloses that the trial court did, in fact, inquire into the alleged juror
12 |} misconduct but ultimately concluded that none had occurred. A hearing was held in which
13 || the trial court questioned each juror individually. It appears the trial court’s ruling finding no
14 || juror misconduct rested on a credibility determination that Juror #3, the individual who
15 || reported the potential misconduct, was mistaken.
16 || The claim raised in Ground 4—which asserts the trial “court overruled Federal Rules
17 || of Evidence 606(b)(2) and California Evidence Code 1150(z), (b)” and manufactured a “jury-
18 || misconduct-free zone”—must be denied. Evidence Code section 1150 concerns the type of
19 || evidence that is admissible and relevant to prove juror misconduct. (People v. Johnson
20 {|(2013) 222 C&l.App.4th 486, 494.) Federal Rules of Evidence, rule 606(b) is the federal
21 || counterpart t(; Evidence Code section 1150. (People v. Steele (2002) 27 Cal.4th 1230, 1262.)
22 |1t is somewhat unclear what Petitioner means by his assertion that the trial court “overruled”
23 || Evidence Code section 1150. It appéars he is arguing that the trial court improperly
24 || concluded tha{t certain evidence was inadmissible under Evidence Code section 1150 to prove
25 || the alleged juror misconduct. But this is not borne out by the record. The trial court
26 ||conducted anfevidentiary hearing to addreés the allegations of juror misconduct and its
27 || ultimate determination that none had occurred appears to have rested on the credibility finding
28

|
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was presentdd to substantiate the claim.

that Juror #3 was mistaken, and not on the conclusion that insufficient admissible evidence

The ¢laims raised in Grounds 1-3 must also be denied. “A criminal defendant ‘has a
constitutionail right to a trial by unbiased, impartial jurors. [Citations.}’ (People v. Nesler
(1997) 16 Cal.4th 561, 578 (Nesler ).) That means ‘12, not 11, impartial and unprejudiced
jurors. “...[A] conviction cannot stand if even a single juror has been improperly
influenced.” ’ (People v. Holloway (1990) 50 Ca1.3d 1098, 1112.) Jurors must be
admonished not to ‘form or express any opinion about the case until the cause is finally
submitted to fthem.’ ([Pen. Code,] § 1122, subd. (b).) Prejudgment ‘constitute[s] serious
misconduct’ E(People v. Brown (1976) 61 Cal.App.3d 476, 480), raising a presumption of
prejudice. Tihe presumption is rebutted ‘if the entire record . . . indicates there is no
reasonable probability of prejudice, i.e., no substantial likelihood that one or more jurors were
actually biaséd against the defendant.” (In re Hamilton (1999) 20 Cal.4th 273, 296.)” (People
V. Weatherto;n (2014) 59 Cal.4th 589, 598.) A reviewing court accepts the trial court’s factual
findings and credibility determinations if supported by substantial evidence. (People v.
Weatherton, supra, 59 Cal4th at p. 598.)

It appears that Petitioner asserts the trial court’s credibility findings were not
supported by% substantial evidence. He cites to portiﬁns of the reporter’s transéript that he
believes estaialishes juror misconduct occurred. But Petitioner has failed to establish a prima

facie case as to Grounds 1-3 because he has not supported his petition with attachments of

N NN N NN
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those reporte:r’s transcripts allegedly indicating error in the trial court’s rulings. The pertinent
portions of th:e reporter’s transcripts, which are cited to and relied upon by Petitioner, should
have been inc;:luded with his petition. (Péople v. Duvall, supra, 9 Cal.4th at p. 474 [“The
petition shoulid both (i) state fully and with particularity the facts on which relief is sought

[citations], aé well as (ii) include copies of reasonably available documentary evidence
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supporting tlie claim, including pertinent portions of trial transcripts and affidavits or
declarations’f].)

B. i Ground §

Petitiioner asserts the trial court erred by permitting the prosecution to use multiple
murder theoriies to obtain the requisite unanimous verdict of guilt. According to Petitioner,
the prosecuti?on argued the following theories of murder to the jury: (1) “suicide transition to
homicide,” (2) premeditation and déliberation, and (3) lying in wait. He asserts that his
constitutiona;l right to a unanimous verdict was violated by this error.

This claim has no merit. A jury need not unanimously agree on a single theory of
murder when they are simply different means of committing the same crime. (People v.
Russell (201(i)) 50 Cal.4th 1228, 1256.) “In Schad v. Arizona (1991) 501 U.S. 624, 636, the
high court he;ld that a jury need not unanimously decide the theo;y of murder, felony or
malice, upon;which it based its guilty verdict, because those theories are not distinct elements
of the crime ‘t{mt are instead merely distinct means of committing the offense.” (People v.
Russell, supra, 50 Cal.4th at p. 1256.) And our state’s highest court has specifically held that,
“Because 1yi:§1g in wait and deliberate and premeditated theories of murder are simply
different mea;n's of committing the same crime, juror unanimity as to the theory underlying its
guilty verdict is not required.” (People v. Russell, supra, 50 Cal.4th at p. 1257.)

C. ‘ Ground 6

Petitioner raises a claim of prosecutorial misconduct that encompasses six specific

NN N
® I B R BN

instances. Hg, asserts the following: (1) police “fabricated” the crime scene by moving two of
the victims’ b;odies and a chair to make it look like a “murder scenario”§ (2) the prosecution
“falsified” onie of the statements Petitioner gave to the police by changing the Petitioner’s
actual statem{ent that victim Pugh threw a chair to a statement that victim Pugh picked up a

;

chair, which 1iindermined Petitioner’s defense that Pugh attacked him; (3) the prosecution

! Petitioner indicates that he received more than 15,000 pages of court transcripts and reporter’s transcripts from
his appellate coulnsel, so it appears that he has a copy of the reporter’s transcripts he refers to throughout the
petition.

!
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witness, Dr. Kns Mohandie, “fabricated” Petitioner’s MMPI-2 test results by filing in 40-68
questions left'i blank by Petitioner (out of a total of 567 questions); (4) the prosecutor elicited
false testimoxi1y from a police officer (Kurt Clarke) who testified that Petitioner called his wife
before the shboting and then 10 minutes later when, in reality, the cellular records indicates
that the two éalls were more than an hour apart; (5) and the prosecutor improperly used
multiple theories of murder to obtain the guilty verdicts.

The s%:cond instance of prosecutorial misconduct identified above—that the
prosecution “falsified” one of Petitioner’s statements to police about victim Pugh throwing a
chair—is coq‘tradicted by the record. The record indicates that Petitioner, while representing
himself, reviewed the transcript of this statement and made some changes, and that those
changes were; accepted by the prosecution. Moreover, Petitioner was free to, and did in fact,
argue that Pugh threw the chair at him. The Sixth District’s opinion indicates, “Defendant
testified that Pugh told him to calm down and to think of his children. Defendant responded,
‘you shut up.!’ Pugh then pushed or threw a chair towards defendant. Defendant put his
hands up to d:efend himself, and the chair pushed against his left elbow. Defendant testified,
‘At that point, I felt that my gun went off. Because the chair was high up there, I think the
gun shot the lgower half of him, I think it was under the chair.’ ” (People v. Wi (Feb. 16,
2016, HO400§6) [nonpub. opn.] [2016 WL 616744 at p. *6, italics added].)

The f1fth instance of prosecutorial misconduct identified above—that the prosecutor

improperly relied upon multiple theories of murder—is simply a reiteration of the claim raised

® I 8 & R KRN

in Ground 5 and, as previously discussed, does not amount to error.

Asto p:he remaining claims of prosecutorial misconduct, Petitioner has failed to
establish the requisite prejudice. “Even where a defendant shows prosecutorial misconduct
occurred, reversal is not required unless the defendant can show he suffered prejudice.

[Citation.] E:rror with respect to prosecutorial misconduct is evaluated under Chapman v.

|| California (1967) 386 U.S. 18, to the extent federal constitutional rights are implicated, and

People v. Wa;tson (1956) 46 Cal.2d 818, if only state law issues were involved. (People v.
Adanandus (2007) 157 Cal.App.4th 496, 514.) Chapman is implicated if the prosecutor’s
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conduct renders the trial so fundamentally unfair that due process is violated. (People v.

| Gionis (1995) 9 Cal.4th 1196, 1214-1216; People v. Harris (1989) 47 Cal.3d 1047, 1084.)”

(Peoplev. F e;'rnandez (2013) 216 Cal.App.4th 540, 564.)

Assuriiling without deciding that prosecutorial misconduct occurred as identified in
instances 1, 3 and 4 above, it did not render the trial so fundamentally unfair so as to trigger
the higher Ch:apman standard. Thus, the applicable standard of prejudice is whether it is
reasonably pfobable that a more favorable result would have been reached absent the alleged
misconduct. (People v. Watson, supra, 46 Cal.2d at p. 836.) Given the amount of remaining,
unchallenged; evidence supporting the verdicts of the jury, it is not reasonably probable that a
mére favora'b;le result would have been reached absent the alleged misconduct.

D.  Grounds7-9

Grour?ids 7 and 8 allege ineffective assistance of appellate and trial counsel,
respectively, ilfor the failure to raise the arguments present in this habeas petition. “To
establish ineffective assistance of counsel, a defendant must show (1) counsel’s performance
was below an objective standard of reasonableness under prevailing professional norms, and
(2) the deﬁcie;nt performance prejudiced defendant.” (People v. Rogers (2016) 245
Cal.App.4th 1353, 1366, citing Strickland v. Washington (1984) 466 U.S. 668, 688, 691-692
and People v. gLedesma (1987) 43 Cal.3d 171, 216-217.) Petitioner has failed to demonstrate
ineffective as;sistance of appellate or trial counsel because he has failed to establish that any

claim not rais‘;ed by the attorneys had merit.

2 R 8 8 R

26
27
28

Grouﬁd 9 asserts that the cumulative prejudice from the errors raised on direct appeal
and also in thllS habeas petition requires reversal. On direct appeal, the Sixth District
identified onlsr one potential source of prejudice, which it found to be harmless. In this
habeas petitiogn, the alleged grounds of error have no merit or are considered harmless. The
prejudice frorﬁ asserted errors discussed on appeal and in this writ, whether considered singly
or in combination, do not warrant reversal. '
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Petiti;oneg has failed to establish a prima facie case for relief. Accordingly, the petition

for writ of ha;beas corpus must be denied.?

!
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Dated: _ Qlﬁ ;0 ! i /%@

HOM JULIA ALLOGGIAMENTO _
; JYOFE OF THE SUPERIOR COURT

cc: Petitioner
District Attorney
cIC!
Research (03-17M)
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2 On April 25,2017, the court filed Petitioner’s request for copies of Court Exhibit 39 and Court Exhibit 40,

Petitioner is being sent the requested copies separately from this order.
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