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On Appeal from the United States District Court
for the District of New Jersey
(D.N.J«Civil Action No. 2:20-cv-08545)
District Judge: Honorable John M. Vazquez

Submitted Pursuant to Third Circuit LAR 34.1(a)
January 26, 2022
Before; KRAUSE, BIBAS and SCIRICA, Circuit Judges

(Opinion filed February 25, 2022)
OPINION'*

PER CURIAM

Pro se appellants Xuejie He and Heyangjing Shi appeal from the District Court’s
dismissal of their second amended complaint after screening it pursuant to 28 U.S.C.
§ 1915(e)(2)(B). For the reasons that follow, we will affirm the‘Dish'ict Court’s
judgment,

In July 2020, appellants filed a complaint against more than seventy defendants,
including the United States, several U.S. states, community non-profit organizations,

hospitals, universities, state and federal judges, and various individuals. Appellants made

* This disposition is not an opinion of the full Court and pursuant to L.O.P. 5.7 does not
constitute binding precedent.
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allegations about a series of unconnected events over the course of several years. The
District Court concluded that it lacked subject matter jurisdiction over appellants’ claims
after screening their complaint, as the parties were not diverse and there was no basis for
federal jurisdiction given appellants’ allegations. The District Court dismissed this
complaint with leave to amend, explaining the requirements for appellants to clarify their
claims.

Appellants filed an amended complaint, which the District Court screened again
and dismissed with further leave to amend. Appellants then filed a second amended
complaint, the operative complaint here. Appellant He alleged that various defendants
failed to assist her after she was sexually assaulted, that other defendants did not provide
adequate medical care when she sought it over the course of several years, and that she
had been illegally evicted. Appellants also discussed issues with an airline flight and a
burglary, among other allegations. After screening this complaint, the District Court
concluded that appellants had not made any meaningful changes to their allegations and
that they failed to state a claim, dismissing the complaint without leave to amend.
Appellants timely appealed.

We have jurisdiction over this appeal pursuant to 28 U.S.C. § 1291. We construe
appellants’ allegations liberally and exercise plenary review over the District Court’s
dismissal of their operative complaint for failure to state a claim. See Allah v. Seiverling,
229 F.3d 220, 223 (3d Cir. 2000).

Appellants primarily repeat some of the factual allegations from their second
amended complaint in their appellate brief. Their only citation to federal law is to 42

£
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U.S.C. § 20002, which prohibits discrimination in public accommodations on the basis of
race, color, religion, or national origin. At no point have appellants made allegations
suggesting that any defendant discriminated against them based on their race, color,
religion, or national origin, in a place of public accommodation. Further, § 2000a does
not authorize money damages, which is all that appellants sought in the District Court.

See Newman v. Piggie Park Enters., Inc., 390 U.S. 400, 402 (1968).

Accordingly, after careful review of appellants’ allegations, we agree with the
District Court that dismissal was appropriate. See Allah, 229 F.3d at 223. Because
appellants received several opportunities to amend their complaint, the District Court did
not abuse its discretion in concluding that granting further leave to amend would have

been futile. See Grayson v. Mayview State Hosp., 293 F.3d 103, 108 (3d Cir. 2002).

Thus, we will affirm the District Court’s judgment.
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JUDGMENT

This cause came to be considered on the record from the United States District
Court for the District of New Jersey and was submitted pursuant to Third Circuit LAR
34.1(a) on January 26, 2022. On consideration whereof, it is now hereby

ORDERED and ADJUDGED by this Court that the judgment of the District Court
entered August 3, 2021, be and the same is hereby affirmed. Costs will not be taxed. All
of the above in accordance with the opinion of this Court.

ATTEST:

s/Patricia S. Dodszuweit
Clerk

Dated: February 25, 2022
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Not for Publication

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
XUEJIE HE, et al., ,
Plaintiffs, Civil Action No. 20-8545
v. OPINION & ORDER

UNITED STATES OF AMERICA, et al.,
Defendants.

John Michael Vazquez, U.S.D.J.

This matter comes before the Court on pro se Plaintiffs Xucjie He’s (“He™) and Heyangjing
Shi’s (“Shi”) *“Motion for Joindcr of Claims with Complaint for a Civil Cascs Amended,” D.E. 12,
D.E. 12-1, along with a “Complaint for a Civil Case Amended,” D.E. 12-2 (*SAC™).! For the
reasons discussed below, “the Court DISMISSES Plaintiffs’ SAC pursuant to 28 US.C. §
1915(e)(2)(B).

When allowing a plaintiff to proceed in forma pauperis, a court must review the complaint

and dismiss the action if it determines that the action (i) is frivolous or malicious, (ii) fails to state

! The Court previously dismissed Plaintiffs’ First Amended Complaint, D.E. 6 (“FAC”), in its
second Opinion in this matter, D.E. 7 (“Second Prior Opinion™ or “2d Prior Op."), and afforded
Plaintiffs an additional opportunity to amend their FAC. 2d Prior Op. at 3-9. The Court instructed
Plaintiffs to filc a sccond amended complaint within 30 days of the Second Prior Opinion. 2d Prior
Op. at 9. Plaintiffs failed to comply, and the Court issued a Notice of Call for Dismissal Pursuant
to L. Civ. R. 41.1, rcturniable March 8, 2021, D.E. 11. Plaintiffs failed to respond by the return
date. However, on March 17, 2021, Plaintiff filed a “Motion for Joinder of Claims with Complaint
for a Civil Cascs Amended,” D.E. 12, D.E. 12-1, along with a “Complaint for a Civil Case
Amended,” D.E. 12-2 (“SAC"), a *“Motion for [sic] Revoke Notice of Call for Dismissal,” D.E.
12-3, and cxhibits, D.E. 12-4, and D.E. 12-5. Although Plaintiffs’ filing was late, the Court will
review Plaintiffs” SAC for plausibility.
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a claim upon which relicf may be granted, or (iii) sccks monctary relicf against a defendant who is
immunc. 28 U.S.C. § 1915(c)(2XB). When considering dismissal under § 1915(c)(2)(B)(ii) for
failure to state a claim upon which relicf can be granted, the Court must apply the same standard
of review as that for dismissing a complaint under Federal Rule of Civil Procedure 12(b)(6).
Schreane v. Seana, 506 F. App’x 120, 122 (3d Cir. 2012).

To state a claim that survives a Rule 12(b)(6) motion to dismiss, a complaint must contain

“enough facts to state a claim to rclicf that is plausiblc on its face.” Bell Atl. Corp. v. Twombly,
550 U.S. 544,570 (2007). “A claim has facial plausibility when the plaintiff plcads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged.” Ashcrofi v. Igbal, 556 U.S. 662, 678 (2009). Although the plausibility standard “docs
not imposc a probability requircment, it docs require a pleading to show morc than a sheer
possibility that a defendant has acted unlawfully.” Connelly v. Lane Const. Corp., 809 F.3d 780,
786 (3d Cir. 2016) (internal quotations and citations omittcd). As a result, a plaintiff must “allcge
sufficicnt facts to raisc a reasonablc cxpectation that discovery will uncover proof of her claims.™
ld at 789. In other words, although a plaintiff nced not plcad detailed factual alicgations, “a
plaintiff’s obligation to provide the grounds of [her] entitlement to relicf requires more than labels
and conclusions, and a formulaic recitation of the clements of a cause of action will not do.” Bell
Atl. Corp., 550 U.S. at 555 (internal quotations omitted).

Morcover, because Plaintiffs are proceeding pro se, the Court construes the Complaint
liberally and holds it to a less stringent standard than papers filed by attomeys. Haines v. Kerner,
404 U.S. 519, 520 (1972). The Court, however, nced not “credit a pro se plaintiff’s *bald
asscrtions’ or ‘legal conclusions.”™ Grohs v. Yatauro, 984 F. Supp. 2d 273, 282 (D.N.J. 2013)

(quoting Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir. 1997)).

APPENDIX B-8



I BACKGROUND

Because the factual allcgations in Plaintiffs’ SAC do not materially differ from those in the
previous two complaints, the Court incorporates the extensive factual background provided in its
Prior Opinion, D.E. 2 (“Prior Opinion™ or “Prior Op.") and Sccond Prior’Opinion, D.E. 7, here.

| Previously, the Court dismissed the Plaintiffs’ initial Complaint, D.E. 1, for lack of subjcct-matter
jurisdiction. Prior Op. at 5-7. The Court found both federal and diversity jurisdiction lacking but
permitted Plaintiffs an opportunity to amend the Complaint to cure the deficiencics identificd in
the Prior Opinion. /d. at 7. Plaintiff filed a First Amended Complaint, D.E. 6 (“FAC"), which the
Court dismissed for similar réésons in its Second Prior Opinion, D.E. 7.

IL ANALYSIS

As an initial matter, “[a] federal court is bound to consider its own jurisdiction prcliminar;'
to consideration of the merits.” Kaplan v. Garrison,No. 15-1915,2015 WL 2159827, at *2 (D.N.J.
May 6, 2015) (quoting Trent Realty Assocs. v. First Fed. Sav. & Loan Ass 'n of Phila., 657 F.2d
29, 36 (3d Cir. 1981)); Doughtery. Clifford & Wadsworth Corp. v. Magna Grp. Inc., No. 07-1068,
2007 WL 2300719, at *1 (D.N.J. Aug. 6, 2007) (explaining that a “[c]ourt has the ability and
obligation to address concerns of subject matter jurisdiction sua sponte™). If subject matter
Jjurisdiction is lacking, the Court must dismiss the action. Fed. R. Civ. P. 12(h)(3). Since Plaintiffs
arc proceeding pro se, the Court construes their pleadings liberally and holds them to a less
stringent standard than those filed by attorneys. Haines v, 404 U.S. at 520. “The Court need not,
however, credit a pro se plaintiff’s ‘bald assertions’ or ‘legal conclusions.”” D Agostino v.
CECOM RDEC, No. 10-4558, 2010 WL 3719623, at *1 (D.N.J. Scpt. 10, 2010) (citing Morse v.

Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir. 1997)).
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“In order to establish a basis for subject matter jurisdiction in federal court, a plaintiff's
claims must cstablish cither federal question jurisdiction under 28 U.S.C. § 1331, or diversity
jurisdiction under 28 U.S.C. § 1332." Gencarelli v. New Jersey Dep 't of Labor & Workforce Dev.,
No. 15-3405, 2015 WL 5455867, at *1 (D.N.J. Scpt. 16, 2015) (citing Hines v. Irvington
Counseling Ctr., 933 F. Supp. 382, 387 (D.N.J. 1996)). The burden is on the plaintiff to prove that

the Court has jurisdiction. Gould Elecs. Inc. v. United States, 220 F.3d 169, 178 (3d Cir. 2000),
holding modified by Simon v. United States, 341 F.3d 193 (3d Cir. 2003).

Plaintiffs again fail to sct forth facts to support cither diversity jurisdiction or federal
question jurisdiction. To establish diversity jurisdiction pursuant to 28 U.S.C. § l352(a), “the
party asscrting jurisdiction must show that there is complete diversity of citizenship among the
partics™ as well as an amount in controversy exceeding the statutory threshold. Schneller ex rel
Schneller v. Crozer Chester Med. Ctr., 387 Fed. App’x 289, 292 (3d Cir. 2010). Here, again, both
Plaintiffs appcar to bec domiciled in New York, SAC at 1-2,2 and the SAC still includes many
Defendants who arc citizens of New York, SAC at 2-17. Bccause the parties here arc not
completely diverse, jurisdiction under 28 U.S.C. 1332(a)(2)’ is improper.

To cstablish federal question jurisdiction, a plaintiff must allege a “civil action{] arising
under the Constitution, laws, or treatics of the United States.” 28 U.S.C. § 13;». Aside from the

addition of four new factual allegations, SAC at 42, § 186-89, the remaining allegations of the

? Page numbers in the SAC arc assigned bascd on the number generated by the Court’s electronic
filing system.

3 Plaintiffs again scek to establish diversity jurisdiction by alleging “[t)his case was between two
states of New Jerscy and New York, [t]he Supreme Court of the United States has original
jurisdiction over this action[.]” SAC at 19, 911.B(2); compare FAC at 18, § IL.B(2). As this Court
previously determined, this “allegation docs not satisfy the requirements of diversity jurisdiction
as this case does not involve a controversy ‘between two or more States[.]"™ 2d Prior Op at 4, n.
1.
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SAC are identical to thosc in the FAC.* The new factual allegations ~ concerning Defendant Cho's
smcaring of “poo” and Plaintiff He’s contraction of COVID-19 at the hands of Dcfendants — do
no alter this Court’s conclusions as to Plaintiffs' previously stated federal claims. Accordingly,
Plaintiffs’ claims under (1) the Equal Protection Clause; (2) the “Racial Discrimination Act of
1975™; (3) the Attomney General Standards for Providing Services to Victims of Sexual Assault;
(4) 42 U.S.C. 1395dd(b)(1Xd)(2); and (5) 42 U.S.C. § 1866(a)(1)(N) are dismisscd for the same

rcasons as those identical claims were dismissed in the Court’s Second Prior Opinion. See 2d Prior

Op. at 5-8.
The only relevant addition to the SAC is Plaintiffs’ citation to 42 U.S.C. § 2000a(a)(b)(4).

a subscction of Title Il of the Civil Rights Act of 1964 (“Title II""). 42 U.S.C. § 2000a(a) provides:

All persons shall be cntitled to the full and cqual enjoyment of the
goods, services, facilities, privileges, advantages, and
accommodations of any place of public accommodation, as defined
in this section, without discrimination or segregation on the ground
of race, color, religion, or national origin.

42 U.S.C. § 2000a(a). 42 U.S.C. § 2000a(b) provides:

Each of the following establishments which serves the public is a
placc of public accommodation within the meaning of this
subchapter if its opcrations affect commerce, or if discrimination or
segregation by it is supported by State action:
(1) any inn, hotel, motel, or other establishment which
provides lodging to transient guests, other than an
cstablishment located within a building which contains not
more than five rooms for rent or hire and which is actually
occupied by the proprictor of such establishment as his
residence;
(2) any restaurant, cafeteria, lunchroom, lunch counter, soda
fountain, or other facility principally engaged in selling food
for consumption on the premises, including, but not limited

4 Plaintiff also added a few words in two paragraphs under the heading “Federal Question,” see
SAC at 18, 7 I1.A(1), (3), and added a new paragraph discussing the procedural history of other
cases Plaintiffs filed, id. at 20. To the extent relevant, the new allegations arc discussed herein.
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to, any such facility located on the premiscs of any retail

establishment; or any gasolinc station;

(3) any motion picturc housc, theater, concert hall, sports

arcna, stadium or other place of cxhibition or entertainment;

and

(4) any cstablishment (A)(i) which is physically located

within the premiscs of any establishment otherwise covered

by this subscction, or (ii) within the premises of which is

physically located any such covered establishment, and (B)

which holds itsclf out as serving patrons of such covered

cstablishment.
42 US.C. § 2000a(b)(1)-(4). 42 U.S.C. § 2000a-3 permits a person aggricved by a violation of
Title II to file a private right of action. 42 U.S.C. § 2000a-3. To statc a Title Ii claim, a plaintiff
must allege that they were denied full and equal enjoyment of the goods, services, facilities,
privileges, advantages, and accommodations of a place of public accommodation because of their
color, race, religion or national origin. Moncion v. City of New York NYPD, No. 20-CV-8974
(LTS), 2021 WL 2227240, at *3 (S.D.N.Y. Junc 1, 2021) (emphasis added).

Here, Plaintiffs fail to allege with clarity which of the named defendants discriminated
against them on the basis of their color, race, religion, or national origin. For that reason, the Court
finds the SAC is insufficiently pled. Morcover, even assuming Plaintiffs properly identificd a
defendant for their Title 11 claim, the SAC is still deficient. Construing the SAC liberally, the only
factual allcgation that could potentially fit within this cause of action is the claim that Plaintiff He
was granted a scven-day contract with New York City Rescue Mission (“NYC-RM™) that was
subsequently canceled. SAC § 45-49. The SAC does not describe the nature of the contract nor
the alleged rcasons for the cancelation. NYC-RM is described in the SAC as a “Corporation
Independent, Rescue Mission™ located at *90 Lafayette St, New York, New York.” /d. at 6. This

cause of action fails for multiple reasons. First, Plaintiffs do not allege any facts that indicate

NYC-RM discriminatcd against either one of them because of their color, race, religion, or national
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origin. Sccond, it is unclear whether NYC-RM qualifics as a “place of public accommodation.”
42USC. § 2000a(a). In addition, damages arc not availablc under this statute. Roy v. U-Haul,
No. CIV. 14-2846 NLH/JS, 2015 WL 375664, at *3 (D.N.J. Jan. 28, 2015)(“[W}]hen a plaintiff
brings an action under Title I1, he cannot recover damages.” (Newman v. Piggie Park Enters., Inc.,
300 U.S. 400, 402 (1968)).* Plaintiffs do not scck any relicf besides monctary damages. Plaintiff’s
claim under Title II fails.
Ill. CONCLUSION

In sum, the Court dismisscs Plaintiffs® SAC in its cntirety. This was Plaintiff's third
opportunity to plead a satisfactory complaint. After two opinions providing Plaintiffs detailed
notice of the deficiencies in their pleadings, Plaintiffs have still failcd to plead a plausiblc causc of
action. [n addition, the factual allegations underling the SAC are nearly identical to thosc alleged
in the previous complaints. And Plaintiffs continuc to assert causcs of action that the Court
previously found implausible as a matter of law.® As a result, the Court concludes that Plaintiffs
have not filed an adequate plcading because they are unable to do so. Thus, any future amendment
would be futile.

For the foregoing reasons. and for good cause shown,

5 The only relicf pled in the SAC that could be construcd as injunctive is Plaintiff's prayer for the
Court to pcrmit Plaintiffs to “gain lcgal status in thc United States.” SAC at 42. However, the
Court cannot grant such relief.

¢ For cxample, the SAC, again, attempts to assert a cause of action under the “Racial
Discrimination Act of 1975.” This Court has twice informed Plaintiff that this appcars to be an
Australian statute which cannot confer federal question jurisdiction. See D.E. 2 at 6, n. 4 (“The
Racial Discrimination Act of 1975 cited by Plaintiffs appcars to bc an Australian anti-
discrimination statute and thus may not confer federal question jurisdiction.”); See 2d Prior Op at
5 (“For the same rcasons as stated in the Court’s Prior Opinion, the Court finds that Plaintiffs have
not alleged . . . a claim under the ‘Racial Discrimination Act of 1975," which.. . . appears to be an
Australian statute.”). Yet Plaintiff continues to assert this cause of action.
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IT IS on the 2™ day of August, 2021,

ORDERED that Plaintiffs’ SAC, D.E. 12-2, is DISMISSED; and it is further

ORDERED that the Clerk of the Court is directed to CLOSE this matter; and it is further

ORDERED that Plaintiffs arc NOT GRATNED LEAVE to filc an additional amcnded
pleading; and it is further

ORDERED that the Clerk shall scrve this Order and Opinion upon Plaintiffs by rcgular
and ccrtificd mail.

A VOO N ya\V e

John Michael Vazquez. U.(SD.JU
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