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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
X is unpublished.

The opinion of the United States district court appears at Appendix B to
the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
< is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the - court
appears at Appendix to the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. '




JURISDICTION

X For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was March 4th, 2032

P4 No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) -
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Sixth Amendment +s the United States Lonstitution
pravides in relevant Par*} : In ol crimingl Pwse_auﬂﬁans; Hhe accused
shall enjoy the r)\ﬁh’)’ to &spe.eoq/ analpw):l?cﬁ%a’, Ly an :‘mpar‘h\a‘
\5\,“7 of the State and o\?s’)"‘i\a‘f‘ Wwherein the chime shall have
been comms fred, which dictrizt shall have been N‘ﬁ\/)bw;‘)y
ascertarned B), law, and T be informed of +he nature and
cause of Hhe accwfa%ion; o be contronted with the
u)?fne:fey aga?/\s')' I’-\?m; to )14\/2 campuls*v/;y lswoac.vr*\%l‘
o\o’}a?n?nﬁ witnesses in his Faver; and 4 have Hhe Assistance
of Counsel Hp his daPense.

The Fourteenth Amendment ds the United States Constidution
pro Wider in relevaat Pa!"f: All peispas boon o natucalized in the lniel
States, aﬂa‘s*ubjedf' Yo -)%e:)uﬁsc! iction ‘H?t/“eo'é ate ciFzens of the
United States and of the State whetein they reside. No State sthall
maXe of enforce any Jaw which S‘)’)mﬂa)ﬂ‘l\dge he ?M\'w”egtf slv
?mmw\?hw oF e tizens mﬁ ‘H\e Uaited S%d’e)",’ not vhell any Shite
deprive any person of life, ITherty, on property, withoat the due
process of law; nor deny to any person within ity jurisdichisn
+he ecbual Pra'?‘avfhm of the Jaws.



STATEMENT OF THE CASE

In the fast hour oF May 27 or the et hour of May 2%, 199),
in Hhe c,‘-)y of Nwﬁ ard, Wiseonsin, in Mmme:!—q’-gcow%y Mizhael
| Smith CS‘mzH\) was shot and Killed ja an a,OaJ‘?LmaA(I“S)m-“EJ '
b), James E. Saniek] Jt‘ <Pe\L/ ?L/o‘/l&/‘> and \)A/V)&Y D Beha k&(ﬁﬂl\ )ié>
LeP+ 3n the apm&i‘men‘{t uah | dawn C eB toner and BehaRe
spen’)’ the remainder oF the mbl'ﬂl ot a@HmJ} house),Smith’s
boa')( was ‘i‘(‘anspw“)‘eox to ole/\gefy wooded County Forest |and
in M?a\gm\a& "ﬁwns*}-)»\p the mol‘m\/l? o May 28 and butied in a
shallow 3M\Jc

Un the mol\mn@ of Ou) 26,199), Behn¥e contocted Pa’lae
Jrearﬂpu\)y contecred to mu ‘?L/p Pv Jee, \/eﬂax”)/, in wf‘19‘zr\ and
on vwleo{‘e»pe fe- enacéllﬁ how hed K; Ned Smt’“\ and he epf
Pahca Yo the butial site, Later that dgl,ﬁelomkes /)Al‘e,n’h' 10)d
police that, u,siL plice 1 Behalles suptender, he had +2)d +hem
that he was 30&@ + wn‘Pcyf hut Hhat pa\} Froner )mo‘l actual )y
comrmHeal Pnf; mw%e/‘ Polize cetupned %%Q\)an) +, ci}uef?mwn
Be)mke. (w\o Soy +hen had consulted o Jam ye!\) PMHL)M(\, MOQ })‘eui\-?nj
| that hiv para/\:h‘ had advived /)a)n“ce oF hir clapm 4o Hhem, Behake
now o)mﬂ\ed Fhat his PP:\M\ CM‘PQSY)}V\S‘ T Pa)f ce wele +fu»€ /S
+o Wiy g ons, but %h&pe}/‘\ﬁmwéw) been with him
Aulin 9 the commission o the muden T +he em‘?y evening

y



o*Féw)y 26, 189, Pe;H)ribﬂeé‘ wWar afMrested, declimed 4o 3:\/&
o sTatement “J‘rpa’?’ca, and fequ evted )eﬂ a) counse),

Over the enfw\n\:) months, Sehn ke’ bw#)\a\, a5 well as Hhe
CD“MQ ot whose house ?&‘H‘H enef anop 8&)10)3@ lrmol s*’?.yeﬂl He
ﬁiﬂ\x‘{‘ of Sthr murder testRed in ]ore‘f‘l‘}\w) Praceea)fnﬁx that
P&hﬁmd\ had coaneyygd + them <+}1€,,coupl°~ were 3%"]‘%’
imMuﬁﬁQy Br Hhein *es@?“many) and BehnKe's statementy evolved,
+5 the Ind\emfz‘h\c) M)MQx+0‘n¢ P&J‘l\ﬁmeﬂ‘ On Decembu‘i’, 1991,
o week betsee Behaker trinl war 42 beg?n, he entered ints &
P\m Bm:ﬂa?/\ in which he éyg)l*eeol +o +ts‘i‘7°6/ agm\nsh)e?t? Fones
Sehnke pled gui My o First Degree Tatentlonal Romieide as
Par’r)/ To A Crime CPTAC> and war sentenced o IF fein PPYW!\
with paW)e eng)'e)a‘J,?y W 134 YEaly C%\xe minimun undel
Wiycoasin law). B ehakes cladm now was Fhat paﬂL? Fooner had
+aken Yhe lead and was -}')\-e })I‘:‘ma}‘y ac)‘m!\ N Hqt muider ot
Smith, TAJMA)@ hw?nﬂ «mep the @a%l shot;

pe‘h% Tonely \) why Nz rn Bron Deemberoith s ))ec.elnlgej\
1348, 199} (1991-CF-105, Marnedte Connty Cir ch).(ecFa-g .+hm31,<a~m)
FehaXe testifed Hhat pe/‘hﬁmei‘ way the shovfer and that hiy
contesrisns to Pv)?’; e on ﬂ&day | o3 his surhender were not
Hue ‘igg%;ﬁ%?élﬁ°ﬁf,ﬂ-l;§ A5H-26 &) BehnKes panen’b' EcFa

at2m4-262), brother (ECF 99 at 212 -243), and Priends (ECF 70t

5



R~ 15%:3-10 of 240-253) testiRed. PefiHioner Yertified that-he
as cxs\eep tn hie bedpoom whea Behale Killed Sinith; ‘Hm‘?’lwm
had 0o Pms}' i Hhe P)mm\n\? or executisn of the murdes; that
Upon w;ﬂ(i:& of the_sound o the 3um“)\0?.L and dl?s‘cwvd\,‘/ﬁ what
RehnKe had doae, he had advised Rehnke 1o bury Smithy )»Ay |
and cover up the ciime but had aot aceom panied RehaRe the
-Pollowmﬂ mal\f\?n& Lo the o\eq/wf’ and bul‘i?xl, haw“n\;l E’a)m](e
Anop him o WIv long Mg werk site Jnstead; and Hwﬁf while
pa‘h‘ﬁoﬂe—!‘ had *\‘a)& o?)‘))ef‘f w)ﬂai‘ E"—%nke hMl 6)0/\€, Pa‘z‘)‘)?\doe!‘
bad not asa'imao}[ ol CO_'Q’"PQYS"QC} any ac‘%wﬂ PM\‘} in ‘H\Q
murder oF Smith.(EcFa-16 ot 166-234)

At 'H”GJMW }/\rq"(‘mcﬁol\ Con'Pa\rance_,. out pf &)\&j MD@
presence , the coutt ruled that the Fam of the verdiet |
wouu 00(} T/\C}Wi!& H"& %H}/%ACI‘I‘MQ |o.nﬁu,m3¢ From +})a
Tadormadion that had been read H}e\)u/‘/y o)u.l\,“% varrdire.
(EcF -0t A65-270659-3at3,03-2) -

The:)v\l\)/'?vmncl P&+TQL‘?oneP\c‘u7)")}/5’P F?l‘r‘]’beﬁs‘aeﬂﬁen’kaml

Homiicle on December 13,199 1,(ECF 910 a¥376) The. juty incladed
Qu[‘o{\ Tm“l‘mj,who had Ex/)."cr&eA her unumal{ % /ow H)re:/w)zl

Lop O\C;}M\ , \)?ciea, ol\p‘r’w{'vgmp}\}‘c\ 30&‘)/ ol 3{‘@{)}\3\0 mafy‘&(’\fh) ana[

had been msm"ep) b Y Hhe ﬁm“eam‘)ﬁm‘ Hhat she vieuld not
be seeing any vides op @}w*ajm;)}\:; only hearing He ora

6



o\es*af‘?;bfhms in testimon / @CF 9-3 otho-Ql) The. evideace.
introduced st Hial and sent o the jury rom included by
items and @}m%gwhs o the vietim _wmppeaf M & sheet
stained itk blosd and bedy Pluds (P hoter Falea Auﬁ'\/\\@ &u‘)vps}f),
Ecra0aa95-297) | |

On December 13,1991, Paﬁ Yoner was sentenced s Iife }n
PFTS’DR NI\'H’\ his Faw)e e’?ﬁﬂo})i“)y ala.‘}e S‘&“J‘ )0)/ ‘H)e cou/‘?’“ ad’
\)a._num\/v |, 2075  The m@#ﬁ commenty emp hasized the hednaus
(\o@fure a‘F <)'h€ ch\n\emﬂﬁq @’}b&_)?ﬁé kf_‘t’flali;“ro{l!w}\lc\'\ r&_ ;J&#_t,‘meﬁ‘s
convicton was hased. (ELF-N at)-13)

Petitionen ’}‘Tﬂ\e))/ F? led & No¥ee oF l’n’l'en)‘ "‘lﬂpui‘.s‘we
Port-Convictiyn Relief The Birst appm\n‘}eal ?pps“}- conviction Counve)
a‘quo?oneol the cose without 4}:“)?@ any Hh . &cFI-3at2)
The counsel appa?ﬂ‘lleal o Paplmze N filed « Pﬁif}cﬂf\ﬁﬂ%‘*’\
motien (‘ais}n\cj oﬂly e NEW .e,\:?a'ence, iTsue P—aause& oN
Behaker recantation phioh Yo hiy 1292 suleide in pl\ﬁ‘o/\,
lout «Hm% towngﬁl %He&{ +0 '%o“aw ‘H\i\m@lm oNn ,!.),MQ MGHLN\ of*
Supp )Bmen*} N‘ wEH\ éo!‘f‘o)ool\nh M, o%el‘ V"L\Qb lﬁ .'w‘;")‘/)EfJ‘&J‘ anO’
|SSues, and thea he tas oL\)MAoneo[ the case (;\}FH\OM'\" notice.
(EcF 1304277 |

Peditoner's PW“Q‘ z}/ M@*le@! vhmofy 4o (‘e?}\a}\(\ Pﬁ'\mé‘e counse 1,
| and an oo\ySS‘&)/ -H‘M_Mﬁ}\ %—)'),e_. Wﬁ?whs*?n courts bes)cqus is

7



Mustrated, B); the {istof related cases meloded i Hhis
P?JH‘HM. Counsel Pleshed out ')L)l e new E&hr:éiena& Mv‘Hm M
strempted to sapplement 14 ith corrabooration, more new
winerser to Behnle’ P(‘evt\wu‘)y unKnown confepsn £ and
several Tssues Pﬁ\bl‘ counsel had Pailed 1o Faleﬁ%‘qﬁy and.
PATS&, ?I\c}admﬂ ‘H\Dse }bl‘ou{j )’IQ‘ l\‘n 'H’ﬁj‘ /)E.!H' 3‘7‘0/\, SEak;ﬁ
+o resurrect the cl? Pect app eal P?g)x‘b‘ Pejﬁ*ﬁme"\ }‘mo( no'}‘
heen gjiven Hhe. oppal‘%'uﬂﬂy o exereise, (ECF -3 af3-28)
n May 14,2007, is. Stobs. T2, 06 metion, a baief i

Suppml‘, and Supp Cr/\%f‘m\c) documents WBPP—-L\, 'ecl M +the M.Af‘i‘naﬁﬁ
Coumiy Cireatt Coart mi‘sc\nj (Srues, in clud ing Hhose bratg) Min
this petiton and the efPective assirfarce of priaf
\)OS‘)(—ConU'i\Oﬁﬁl\ coun S‘&’. 0/\1)?@:@)@" H, 200 ?;H»e. c-«zw\f‘
conducted o delephonic hearing in which it notifded alf
Pm\‘H ) \Hm* he was summani) y dism ?5‘97‘43 the mstiun ,
}mwevw, h& wDuM }\ou an E\ﬁ\ﬂq@ﬂﬁﬁf‘y Aeai‘,\% "'75 'Pacﬁ;?la‘%e
- cqmpla‘}i‘m of the reco (‘a[.Tha ev-?ﬁe/ﬂtfw }\ea.f‘i\% was
held on Decemben 12, 205 %, and Hhe fiden J}aﬁpw\ﬁ He
hean ng WAS dated Jan Laty 5. 2009 (EcF -3 at15))

Peti Honer QPP@J&J ’HWA' r\u)z"‘n- "}’o’ FHS& m?i‘c:vr\S‘;\ n Comi*‘?‘ U‘J‘\ ,
A-Ppeﬂv\&_]}\ e_decision dated Febmai\}, G, 10, the 0 CA
rem ouwtee[ +)\& maHel\‘}v HIQ *H\?a? eouw\‘i" "}’o CO’\SY\JQ-{‘

3



whether Pror posts convietion esunsel had b»m{a,e,@#e&h\m
and, its0, +o determine the approp Nate eme_ol)/. (&cF -zt
16-13) Tn o wiitten onder dated October ¢, 2016, the izl court

held $hat P&\M\ pod t-conviction counsel had PWUH&J
inefPective asr?s‘fance of counsel which P!\e-\ udieed
PE:H‘H onehy &&‘Pen?c;, an al &S N (Panxecly, “Hﬁe c.auu“#' f‘u\nﬁgﬂ[@’
peditoners ditect appea) Nohts. (EcF 13at23)
Pebitioner’s counsel Dled e a71.09 Motion for Pos t-LConviclion
Keﬁe&, (‘M‘S%ﬂ ISTuUes n r/)uﬁ{:\nﬁ ””t\m‘e l)l*ou(ﬁ) M’ [n ’H} Ky PE)Q?B‘;‘/\M,
in Maninette Cwm‘iy Circutt Connt on Decembor 2,200, Ne.19a0-
CF-105. The question ok whether errong n J ury selection
resulted Ta seatia o\\o\mrea);}uw Was raised on pages 4-10
of swd motm, pres eated the Yedersl abuefﬁ\m %;y ;\g,)/;\nj
on Ipvin \}‘.Bawc{,mké UX‘?W,‘?JLQ(!‘M?), Ly Paly Fr@ on sTate
 coser +hat ap!)))( eonshtutimal analys“? y to sim))ar :Rcd'f,
B)( &7&!\'\3“\9 “Hne, Jﬁmg " +EJ‘IY\S So PM%CMLW‘ Ay ""0 Co\,” ')‘0
nind a Pczl“l‘:‘bm)fm aw\?#g’m\‘fow N@H’, anag )) ¥ a”eg )"f]
o PMH‘ e of Facly within the mamstream of cons faftm]
l‘ﬁ’{jd‘fm.ﬂa (‘13 ht 4 due plocess anoz RV Hw
before im PMQ\M\\?) Wty T well-established. The %ue.?ﬁm
of 1whethen de/pﬁ Jation o WVMaA,ali‘f}%[ number oR
PQMMPW e‘ﬁaﬂw\g@ sheuld have been ‘\QWQW under
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the due process standard Hhat applied when appeal should
have been bwug) ht ond AecMeJ Skl S%ﬂvlalb{ PB@WY‘%
‘me\ f‘en’\e_c),y aP Pfe\/tﬂ'wl, Was mi‘:eAl on P&J es 1-10 of the
motion , and the Pederal %ueyh‘m Was 4:,‘}/\[)( f):\eye/d"ea, by
ralymj o0 Ross v. 0R)ahoma , 437 LS. B, 39 qu),an}\o)A;@
+hat would have apphw\ ‘FP Pe‘f'?e‘ime(\\é‘ oxppm) }\M( ﬂaH)em
a\ela»)/ea\l S&Vﬁl\ﬁ/\)/eﬂf\f alma Q*o ;\ne@qbec},‘ve aff?:i‘&/lce mA
Posﬁcm\l‘;\ad‘)\w\ cawxs*al, anog lo)/ Pel )(Pnj on SJWI‘@ caLyes
Hhat I Kewise engagta( i anal ysis of Hhe automatie
Yevery V»l :W@A hy p)aae when ap/)m) 5’\0»)0@ )mu*e been
bhruf)\\‘\' . The dae procers M.\o\r‘?unZafmen’-hd irnesy
s%‘adqi\o& establish & well-Raown 753/\3%%)1@3‘ ac))e-Penz[MV’]
of tn +hid case, an &PPenah‘t sfwuu net he }nelajl ‘}zr 4

J

ne\o]a%\vt Ou*}wme })!\au\fyu‘ a‘om& Sa)e)/y a)ue +U couAS‘e.lS
Pailure 42 Pl\ov?ale eflochive assistance. The g uestion
o whether petitioner received fneffective assistance of
CDDL'(\S"B'} when counse) ~\>mle£{ to f‘%uesv" a necey;mj/ \“—’7/
instuction 4o clwi‘\i-.%( +he crime a)nal\@ed WAS Pm??ej oNn
prges 10~15 o the motiza, and the federal q/ueﬁ*}m WAT

%ﬁv\y p\\exeqc}’eal )9)/ PPJ‘)( :\n& on SHrickland v Nmk?r\xjf, 97/1,

466 US. 63 (1984) Tor the InePletive assizbince shoadat]
and State v, Mateum, 430 NN, 2 545,551 (cA 1962 o sthabe
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cose. ‘H'WJ‘“ ap p h*u cgﬂé’*ﬁ)‘u‘honal a/wl)( s % st mI )M\
Pacts, ¥ dempnsiinte the PN%A&) le ambi @u-f *’7 ot He d\u')lf’f
the!\é‘v“a/wl?n@ ot the f‘)m/tﬁ e a/\ag the due process issue.
?mp \Tc:m‘l‘e-OQ b)( § uc/l'\ [0 S’”‘MAY\t\An.ﬂlé q}teé‘ﬁmo“} w‘he‘ﬂ)e‘\
Paﬁﬁma&* ceceiyed Eh&@@adﬁ‘Va assistance. ot counsel
when counse) Patled t 1atecview and call Matthew Geldmayer
63 o WiTners \Pﬂ“ﬂw o\apens*e WY r‘ai‘yec{ on pages -1l
andl 7-1%, and ’H\e ¥£OQPJ‘R? obues‘i!“/\zm WaS ‘Po\li‘? Y pres en”‘eal b)/
‘\e}y'\ﬂj on stekland v, waS"linﬁ ton For- the in eMea‘HVe
asSistance S’%‘«/Ldad‘ol, and \0}’ m‘)eﬂz‘n@ Q& Pa‘H‘él‘/\ o ’l‘\ac‘h‘
withth %"}Lt MAaLA stHream e*q\‘ eony ‘Hi‘M‘HOﬁa\ b ‘l‘z \9ML JAn
l”ejm‘ﬂi? g -}%e Ptio)kh" +ﬁ e ecﬁ{‘/‘ Ve &SS I\Y‘}‘&’J\Cc mﬁ counyel
'}‘d’ vh‘fa?n W }nem‘&i‘ in ones "Pawa‘!‘ o &PA el +p assulfe Ju&
| process ot Jaw and the Sair %Fa)ﬂumm}—eadg B/ dhe CHh
and Ut amendments, Tn o Memorandum Decision dated |
Jamumﬁy 3),01], the conrt dented $he mﬂh‘m‘@:q: |-229-37)
An o\ppaa\ o1 Jr}w} denlal waf @TLéaP n +he Wiveonsin
Counrt o Ap p%lr onJune &, 20 '(Mo, 2611 AP373). The %uﬁiﬁc}ln
PCJMM & bl}\feol\)\u!\m/\ was Mi\yed oN pages -10 of +he
 fried o‘!\'gwil(am‘}' and on Pns&r 2-3 of *H»ep\epliy Bryed c‘»-?%ppd’?md;
The Pederal czjme/sﬁm, NG :P;J{\/}y P[‘ﬁye/ﬂtéo? In +)wra LN e]AJ
us?nf) ‘H»L Sane. cﬁm}?mr ane? a:@ wmanh s -wcf\e P@Qt‘ed

1




Wpon Yo Hhe Y. 0 mo‘Hov\ "y DMMT}@W‘%P&@WEA@&C/I
above., Tke/%yb&?‘iﬁ\om CND w%e,HwJ“ oqf:/s Nva Hia o #s& manﬂw‘ed
'nwmba/\ 051 Par\emm[m‘y 0)14)994535\ Pe@m\l\&{ A o}u&P-Pp-a&SJ
standard DqD review and revelsal AT R Pﬁ/h&ﬂ‘}/ BAS (als eaq

on prges 10-13 of the Brved of Appellaat and on peges -3 of
the Rep l}/ Bried a#A{JpaﬂmQ‘, and the Tederal question was | |
%&Hy Pl\es‘en‘&d in %or& Iol‘?_e‘ps‘ MSM\? f?Jng CH%‘HMS‘ and
0\5\5 unents as were relled ufon i the 374.02 masthenin
citcult camML, i‘&pe{‘en ced above, The qu estion of w))e?%e!‘
Pe/{‘;f?‘imel\ feceived me.QPea%‘ ve assistance W”,e/l counse] |
failed to request o necesran ¥ G)&J\FG/ g 5t on

WAS f\aLreJ on pages i4-19 of dhe Brie a*FApp;d);m%, and the
Federa) q/ue:‘%'i on WAS 4-\7\? {\ly P?‘&S‘en“}ed n "H)ML %Ne_']a “yl\/v
e sam e c?rhm%ims and al\g umeaty o were pelled ufe
inthe 874,02 motion in citeuit coart, I‘avﬁaﬁencej above,
The %ueS‘HOﬂ ot whether PPJH Lionen received ine Metive
ﬂSS_T’J'hmae o\h @mnSel w)’)e/x Qounfe/ ‘PAF?&C’ ’/\a ;nqLervE DN
and eall Matthew G_&Mme)yg/\ as a whnesr Hr +he
. ()w;pen:v& was i\m?seaf on pages 2)-ad o*y the BNPJP ocp o
Appe‘“m‘{‘, ww_[ Hwe 4‘\&0@6%? q/uex‘f‘/\m WAS <Pau"/\2)/ Pl*es’ewﬁa[
In H\Aﬁ%ﬁe@ ws‘m\p) Yhe same citams and @J\g umeals as |
were ielied wpm_i\ﬂ +he a4.02 mstien In QI\(‘CQN‘G@WJ'T’



rePerenced above, That appel 1oas denied by the Hed in
& decirion dated May 9,2003.(EcF 1-3 4 38-5))
A ‘Q&‘H‘?\"W\ Be Review war PE')ﬁglj{\ "fbgw?}cmfi\l\

/

f?_izo, The q/ues'fm
freg oo ng o be a:eot\sw\ol\ was Maised on Pﬁﬂ ey Q-H/ oL Hhat
(38~'¥‘7*|'f0‘ﬂ; as tar the q}u&Y%fon {‘ef] Ml‘.ﬂj dep(‘? v;ft/)z\ mﬂ\
H\@_ mﬁnd} 0}&9{ number oqt Faﬁemﬂ 7L o_l\:“ef ,/a/mp ’H}eﬂ‘uemw
ques Hons Hr each was Fainl y ,sre;en?Lep( n swbrtaatal] p4

“Hwe Same manned as jn ‘H\«e cau;MLf Lazaw, L?kewi:a,"?—hé

%uesﬁms‘ l\e_jal\d}'nf) ?/\ﬁ\bvhe,c)\I\Ve aSS‘:‘J“SLan‘ae 0‘10 éounsel:
The -Paﬂm‘c + (-\e%wesi' a necessaly Q’ﬁ“#}rl‘ a9 i\l\sﬁuc’i‘/\o/\
was taised on faje.FH'{o gé}@rapeﬁﬁm;ﬁe_%;lw\e to
}nf)'e,FVTew and ca” Matthew Galo“\%b(e/‘ AT & witnesr J-\m(‘
%»c &e@eﬂf e was M ﬁraa( on Pag es '-%,t/} m\.az ‘H’lﬁ M&J\A)
@ueSHpAS“ ‘PJI‘ eack o<)> “H\aose we.ie «F&&My p)‘e‘s*en*u( in
Smkf‘p‘af\%a”)/ ’st‘ama Manner as 1N *I‘A& coyd‘b“ }Je})dW,
On September 27,2012, +he Wisconsin Supreme Court
a)enfegl Peviaw (EC—F [-3 at- 55@- |

Petitimen Pled o PetiBiondsr Wit o Habeas Corpus
pursuant o 28 U3 C.5225% sn December 17,2013 in +he
.5 Distriet Court Bordhe Enstern Distrret mb Wicconsin,
(BEcr ) PedsH el "F?)a& o Rred n\ﬁ S‘mppoM?’ on Nowemloer\’-{, w5,
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Qgcr:{f é)‘fww{ o Rap [), Brefin S wpp oM on March 24, 20)7.
(EcF 9\9\) These Pnlz‘ng)s conBnned Yo ralse the cf/uex%‘\ms“,
@m:en%ed m 4—)-,.;} Pty on v[—\w\ wh‘ 0‘%& Ler Hol‘a!“? arw[ "H)Q «.Pa,\,wzv
p!\eseML theLederal ques tons !‘e.me,ecl 1o eachone. The order
de /1),1\% tHhat habeas Peﬁ?‘iﬂn@rgﬂf dech m\nﬁ ts Tssue a |
certiPicate. m& nfpea)a)o})? ’)7 was dated ap"‘Em ber |, 2021,
(EcF30%3)) .

Pt Honen Ried a Nottee ogAppaA) and Apﬁ)z\uj‘fm ‘Pa(‘ a
Lertifrcate o P Appaa’a,or?}‘;}/ I the LS, Conrt o J\—-/)cp/)ea?r Lo
theSeventh Civeuit on October 12th, 2021 (No.21-2987),
Pl\ess‘inj the gunestions raised in thiy /sas)‘/‘lf*/"m and S r ly
PFB&‘BA‘H/\@ the Federal questims, The Seventh Circalt
Conrt ot ﬁrp()-em)f, ‘o an OMer dated Ma‘ﬂ\c)\ ’—l,‘l&&&,
denied P@H‘)‘; pners P%meyf ‘-Pa-/\ 78 aer%i')}fcm{e of
app aa\o\h)?‘?‘y, @‘nalz\ng noe Substanta) Sl\owm\? o Fhe
dentnl o8 o consH ?‘wf‘l\ma) I‘T\'aj ht, |



REASONS FOR GRANTING THE ‘PET|T|0N

APter reviewing the distriet courts orden glen}/i ng Peﬁ“)‘i’m for

whit oF habeas corpus and the record gn appesl and anding no
substantial showing of the deni Al of & constitutional right; the Seventh

Cirewst denjed pe*?vl“)a/\ef“: request for a ceMifleate of appealab; I b/

fehtioner rerpea%-PuH/ asserts that the contentions and
eitations to P;h\ngs helow and cace law contained jn this Pe'H Y12
will show thet decisions belpw have been hased on unteasonable
determinediosns ol@ Pacts in l?ﬂ)ﬁr of the evidence Pras‘e/nte(% and have
conflicted with relevant decisions of thiy Lourtonimportant

federal questions. The questions deal with the inteqnity of +rial

| processes and +he Mindamental demands of Pumess 3uat\an+éed ID), Hhe
6th and 14+h amendmentsy, ‘impohhn')‘ issues for anyone whose life and
Weerdy may depend on  Pair trial 4o have thein actual innocence
defended eMectiv e))/, and compelling reasons Tor ghantia 9 certiorar).
T. Whether errons in juty selection resulted in seatin 9o biased
jurot, of deprivativn of the mandated number of Peremp%r)/ challeages
should have been reviewed uader the due phocess chundard that
applied when appee! should have been brought and decided, sa¥d
standard requiting the (‘em—eol)/ of automatic veversa).

A, Regarding voir dire of juror Tudsj

A greeing with the Wisconsin Count o-PA@pea,l.r’ G\el‘e}naH’el\, WCA) |
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conclusion that the record Pailed to show \‘)urof\ bias, the distiet
court Pailsto examine ob recognize the unreasonable defermination
of Facds that was used 4o arrjve ot Phat conclusim i‘eﬁal‘J }‘4\9
:)umrTu“}@.(ECF3D ot 5-7)In &ddition to pefern) ng +his Court 4o Hhe
focts and law s‘uppor‘h‘nﬂ the claims Pe)a'}ed.'«b:)ul‘ol‘"ruﬁ:j in Peﬁ‘}i}mel‘k’
Wit of Habeos Corpus (ecF 14t 6-7), his Bried inSupport (EcFit od“HF),
ond his Reply BNed (EcF a2t 3-7), petitioner will address the relevant
portions of Yhe disthiet counts order Jeny:‘ng pajﬁ Vo Bor wiit of habeas
corpus (ECF 30 af 5-7), hz‘ﬂkhg\\ﬁ‘/\g the unreasonable determinations of
the Pocts and the Par)ry $hat f‘eaS’OnaMe\)uNS‘k could o‘e)oa{?‘e) as o lows:

The cases and standardy cited )oy he disttict court (EcF3o ot 67) |
define the pamme“ers of an ao’e@ma‘}e_ voirdire weN, Bu+ the record
does not s\naw#-})w&} the 4rial \‘).uclge engageoo i o pessonable vodr dite
process™ (EcF306) reﬁaré?nﬁ juror‘l’&g. Tudays confirmation that
she could render o Fair and tmparhial verdict was CDMP)Q‘{“Q‘)/ Preohca“}ed
on the false premise that no gory o grephic evidence or pho’)vs‘ would
he t‘n%oducecl;oﬁl)a oral +es'}7mony, Not on))o did the so-called follow-ap
Fail Yo addresy the obvious su\)\}ed’ ralsed ls)/- Tu*}ug‘r exqmp?e. ot her
\\ea‘s‘h)re/xech S‘ens}‘*})v»‘"}y 4o ano{ low Pﬁl‘ronﬂ theeshold For 30!‘)/ oft ﬂ{‘aph?c
matertal; it also subverted and precluded the necessary pricess o
a&&resﬁ/\ﬂ that Key S’ubjec'r. kil e pe.'H"}}one{\ argues thot it can be_\
c\enr\y dedu ced and shown ﬂa""TmﬁJ’ Wwas unq/ua)'z"p)ed a/w’ s*)wula[

he



have heen r‘e/naveel Ly s":mp])/ Cmpa!‘{r\ﬂ her examp Le, o‘P w}m‘]’
WaS \09701\4 her threshold %rﬁor\/ anzlgmp;\m lev\—))e actual

phyrl\cml and \okobgm)ok.c evidence that was m‘H‘oduceoﬁ at

+Mal (& blood-sTained couch, slug)«Pvaﬂmen}: and £ her wacu:n\ﬁ removes] K
Aum‘nﬁ om“‘opf}/, ancl p}w%os mt -]-)\e Wi c*Hm wl‘apped iNna S))ee‘f s”}m“neo’
‘with blood and body Pluds), PesH"))me/‘ also arques hat +he enly sther
reasonable determination of the Prets in the record would be foLfiad
%"T ‘H’Nj‘ Ps‘oceﬂ' Pel) -Par s—ko;\f D,P kem\o) an a)e%ua+e voul‘alli‘e ‘ha
io\em}rpy ul\@ua\ 'ﬁ ed \)ui‘ot‘s w)ncl'\ is Pa!‘_Jr oF the ﬁua!‘m\"}ee of a
Ae‘r\endmf]‘fr f*?\cl)d‘ f an ‘impar"}fal\‘)ur)/\\ (P“MPNM'M “l‘))eai\l")‘l‘t\c‘} eoud’s |
citation Foom Morggn. v, Tlhaois, 504 W.5. “71‘1,a"r‘72@,(ECF3 0 ﬁ"“'G)AH'}\ons\'l
Skﬂ‘fng v, Uniled Stades, 561 W52 358,386 (Q010) Provfales‘ the distret count:

with broad-brush language emp}mﬁﬁ% The 1wl counts substanbal
diseretion in voir dite, reasonable \‘)uris"’ﬂ‘ could o\e’oa’l‘e w)neHueJ‘
thereway an unteasonable defermination of facts and whether
petitioners citatisns Prom the Supreme Courdy Remmerv. U5 (ECF 16 ot 1)
Scaith v. Phillips BeF164 11,12,14), Peters v Riff (EcF1¢ at15), Aldnidge
v U.S, (EcF 22t 5), from the 7Hh Cireuits Oswald v, Berdrand (ECF 1€ o}
10-11,15), LS. v. Lewin (ECF 16 ot lQ),TkoM'pron v Mtheimer ¢ Eray EoF 16
o112-13), and From the Hth Lircuits WS, v. Rucker (BcFiLat )], 12)

aPPl){ mole PD'\’&&“}/ +o Pe‘h‘ﬁa(\eﬁs daims and uo"ouu sup/lol‘“)' 'H\g

Sm:&?l\f) o¥ the pa’i‘?'}/\o(\.



duped Tu'h;\:) c;\eom])/ stoted her low threshold for anJ
ncﬁa}WQ pl‘eal Isposition Howard gory oF 3.““}’““ evidence or Pkﬂ%ﬂi
Telling her that no such evidence or P\/\o“)'or would be in’h‘odu'cecl
. was »Pp:lse,,ana! +)xe t‘es*u”m*l’ 'ﬁﬂure to temove )\e.r' "Pl‘um Hq ejul:y
aerr‘weol Pe:ﬁ"’)mer o% hiy N\Oh‘l' +s an ?‘miaal“i‘:‘m’\‘)ui)/ “To be

impartial, a juror must be ind;fFerent and ca(mh)e of Larulﬂ his

ve,r*p\;a‘)' upon the e.\halence o!e\/alope&[ at ’H‘ml Trvinv, Dow ,
366 U.S: 717,728 (196D).

B. P\eqw‘dmﬁ a\epl‘;\m’hon of “H\e. manala.’}eo[ numbef‘ o’F
pgremp'iv{‘v Chnnemef

The district court r&lcer on Rivera v, Tllinoic, o cutrent

Supteme Court ko]d?rg, to olis[)ose oF Fhis c)a?M.(ECFB’Oa“"'D But

pﬁ‘ufhor\er on]y presyes forward here with “l‘\)\e oLS‘pec:‘iL of hir claim

that has a‘ways asserted that he ic entitled 4o +he due procesy
standard of review and automatic reversa) o o remed Ay, I)eCAUtSE.
Phat was in Pact the standard and the i‘erneol)/ ' both Wisconsin’s
coudts and the U.S, §upreme Lourts }innﬁs ot the Hime Pevlf}fbhéf's‘

%VS‘% G\NJC’Al O“P f‘t:tj\d' S‘\ouu )w\\}e bee/\ Lraug})'} anoq Aecfzyeal, anﬂ{ ?71 I\J'
unohs’pcf}ﬁc’ “H\a:\’ ﬂw_ iha@-Fadﬁtfe msﬁs‘fmc:e 04\ Pos’fcoanC‘H\N\ COuhS‘el

wes the reason for the Ae’a}/ (EcF 1-242),(BcF 16 of 15-23),(ECF2R
od‘7 ?> Hm! Prﬁ{“l‘}’lmel‘s aPP ea) ))ee/\ +1/ne))/ Puﬁ‘?ued [))1 compef?’e/\""

cmnsd, aw‘bma‘"tc reVe.rml wruH }\a\ta l!)eea sf‘an+eal, r_onmnlen‘f‘
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with Swain v Mlabama, 380 UL.S, 202 (1968)at 218 “The dendal or
vi'mpo\)rmen'} oF Hhe MS\# is reversible emor without a s‘D\owM@
oF .Pl‘e;)uﬁce\\; and Roess v. 8Klahoma, 437 US: 3 (l%?)oif’g?:”%&
'm‘ﬁH‘ +o Paremp‘)rot‘y p)\anewje is denied on ;‘m/m:‘ffeor 0”)/, T e
defendant does not receive Hhat which state Jaw f!‘a\l}pfes.\\
Reasmable;!uﬁrﬁ could debate the fundamentsl Fuirness of ko?o{/‘nj

| P&'}T'h“mel‘ o & standard of review that would net have been app’i’;e&
+o his cave iF Fws consecudive. Appoz\n"‘ec{ [ws)r con w"cilfm counre)s’
inettectiveness had no'f’lo'e[a\yeol the br?nﬂinﬂ of his app e'wJ,

The :‘Itandal*o‘ oF review ‘Pu(‘ the o’em”a) ol I»'v\{m?l‘ﬁrvan‘}’mh He
(‘iﬁm‘ "}n Pel‘emp%P)/ o}m? 'e/\ﬁef Con“}empomneous wa”\ «l),e pei‘?w? o’F
Fime in which fe{‘m anel's hrsfnpp enl of N‘bm’ chould heve been comp’e‘ileap,
filed, and deciled (at |east seven years after conviehon) was o Jue process

S“’AAJM\A with an automatic reversa remed)/. As such, p_ajrﬁli‘mer's
due phocess Mb'hh‘ wete violded and teversa) is the P!‘vpei‘remad)/,

T,  Whether peﬁﬁmeb received inePe chive assistance oF counse)
inviolation of Strickland v.ashington, 46 U 663 (1984) when
counsel Pailed +o Pe@ueﬂ' o nécessw)/ \‘)ur)/ instruction to olal‘?ﬁz the

crime charged, or when counsel Failed ts intervies and call a witness
who ww‘a’ have “l“er‘ﬁf}\ ) Ee! h Pacts 'i')\a‘f were otherwise m‘is:)‘/l? and
wﬂuu have p!‘o\f”&a‘ cfu c?a\ e\ﬁc’ence Su})pa}\‘b"nﬂ c’e‘pen.ve #leol*)/

A~ Rego\rchr\& coungells Paﬂure"‘o Peqvues”}' * necer.m{;y 3quy



instruction to clarﬁ;\, the erime. dml‘gei |
Recanizing the diztrict courts Pinding thet petitivner Failed +o
Pmm«f his \‘).,u}: iastructions daim as a sapam‘l’e Jaim Instate cou (“t
(E.CF 36 at 8- 0),.pe+77t;mef‘ humbly l)eﬁs‘ Hhis Court 4o allow him to
rePertu that direct claim for the Poundation it Pro\n‘oler for Hhis
‘mePPedhue ass?’g‘?'mce e\a‘,m.lf\ *H\ a+ con‘}ex‘f, Pe')’ T‘HDnai‘ Pe‘PeJ‘S‘

this Gourto EeF 1), (EF 1-2at-3),(ECF 16 at 222 2),(EcFal
at 2-{0}, P{‘;marﬂ)’ 94}?@,,,,‘;\99_, Pg};‘)‘,\a(\e’r [‘e‘P@I‘S ‘f‘)ﬁf COW“?‘ +0 )ﬂl\S

- ‘netrechve assistance claims on this s-ulojedl in EcFlat®),

&cF 1-248), (ECF 16 at30-3D), (ECF 22} 10-13). PeFitione M oddresses
'Hw& relevant ‘P“Vh 0°‘: '\'\r\e 3?5‘"‘!‘75]” coui“i“_r o(‘olef‘ (EL‘-F 30 a’H%’)Q),
\f\‘\s\\\%\r{\‘)ng Yhe unreasonable determinations of +he &o’h andthe
parts i‘easvname.\‘)w‘?s?ts could de er%e., asPllows:

Rewm?nﬁ that “the chance that *H\e:)ur)' Péca“eJ +he PTAL
(omﬁuage i the Taforonation From Live .o\a}/s earliet was vitual l}i
non exi:%”en*)\\, the WCA made o Pn"“en'n)/ unteasonable determinatiog
oF the Pacty in ITSH' oF the evidence Freseﬂ+eol ,and Hhe district
e,oul“\": aéc.&p'lraﬁce a/\al (w‘o/)‘H 0N .aP "Hm"' a)e‘}'erm}/\aﬁm (EC’-F 34
o 12) is quuaNy unteaspnable. |

The cl‘\al‘ge, }ncruo‘ l\‘/y\c) PTAC, was \i‘em! to H‘e_\) ury o\um\nj |
voir dire (ECFa-g a‘l‘*Z),ana‘ o P0}A+Eol exr)mnge between the
p&‘orecu‘l‘()(‘ a\r\a‘ S\AVDI‘S %”owei, &u{\,“nj w)\?c)q H\ajui‘di‘:‘

AL



aneed otal unAecs’W?ng of PTAC I} alo‘imy was confirmed (ECF
9-8 ot 23-29) This was not « pefi p%era'? matter of minof pm‘n’f
oF law. Rather, it was the definibion of +he pa!‘aMe‘)’d‘s of the
Ve’)’ c}mrﬂe it was 30;“:\3 “}a he ﬂ\e\;ur)ﬁs alu%y “”a uoergk Hhe
ext?a\ence aﬂan‘ns‘t It a‘e ies Peasen to Sugﬁesfﬂm‘f"y\"ejmrs
s‘)‘my))/ fpvr*gﬁ this central Freus O"P H\e?/‘ o‘u’}/ ovel the course of

Fhe ensw‘nﬁ Four Aays‘ of Tal.
Forthet, the WA and the district court unteasonab I)/ defermine

‘H\e #ma’h by 'Pa'innﬁ"\v ac,k(\ow)eo‘ge ‘H\a+ ;H'ie WA)/ ‘H‘)ﬂc)m(\‘lje was”
Feao‘l +o ano‘ O\TS‘ch‘J“E.ﬂl WH-)\ ﬂ}-)‘)e\‘)u“)/ o\uﬁ/\j VDF’I‘O’?I‘Q )e‘M‘ a
cleapr Fmpl‘eS‘Y PN ""lnoj“ PTAC was an ‘mex’)‘l";\caue paf t o‘P *})M c}m%

as the c}’mt‘ge WaS Summarized +hurl)/f “This cha(\ge is Cammtmly
referred o as B i‘s‘i’oleg!‘ee tntentional hom‘rcﬁ)e:\ (EC Fa-8 afg);
and the. presecitsn made this Pm‘n“}: “You all understand Hhat ? s
there anylwo(y who does not CTheres no one here that be/i eves
He of\‘)/ Way You can he SM?H}/ oF mui’*o?e!‘ Iy H‘\}mm acj’ua”)/ o';\o[
the Killing? ECFA-go+23-24)

Petitisaer reiterntes and stresres the wk!\eﬁm‘ng pe inty
because Here can m)y be o Peasonal))e.app})\wfllfon ) —Feapei"a?
lows 7+ Hhere Vs o Pmsana’o)e determ noBion of the. u/\a’erly?n\g

"pad*)“& ED\S‘BA oNn "‘)ﬁs Peco-f‘o’,“H'\P,‘ oﬂ{y Paaformwe alé?‘e)"m)()a’ﬁm
oF +he Facts wonld be + cmc)uﬂle ‘prwfi‘ﬂxa:)uf‘/ believed
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‘H\&L’{' PTAC was PM‘Q‘@‘P 'qu e_)\a!:ﬂe and O\TA na'}' Mﬂc&eﬁf"‘@.ﬁ&!
there was even o povsfl;i)?ﬁ/ Hat PTAL ]Fa});‘)ﬂ}; could be
removed rom the c)mr\\o)e_ and Drem their consideration,

In ITSH of that reasonable o\\a‘?’ermﬁna?\ﬁm avb the facts,
+he basie q,ues+}an 's whether the mere omission of the PTAL

wora\:\t\f) From the Praal c\hal:ﬂe to -H\e,\‘)ul)/ (EcFa-10at 35D was |
sufPicteat to alenrt ‘Hwa:)ul‘)/ o the removal o8 PTAC )z"abﬂi‘bx asan
avenue Yo convictipn and, I not,was eounsel i‘nawed};‘ ve For
’Qﬂ?\?hﬂ to f‘eaz},te:‘)L N e.\‘ai\ivgu‘rlg al)ue.s})on e that e Mect ?

The distri et connrts E?no’l\/\ﬂ that defense counselt commedts
in c\eﬂ‘nﬁ ad‘gumeﬁh Prpv?clal arifi cobion Bdls fo 4aKe inte

considetation the 4rial courts Jury instructions het advised
+he :\MP)/Z”RemAPKS' of Hhe aHoPne)/S‘ are not e\rfolence_5\,, aﬂd,

“their -arﬂumeﬂb‘ and op?n?ans ofe not e\fTJenc:e;‘\(EaF -1 13 64,
365.) Only the +rial court himself csuld have eMectivel
eom}eyeol the necessary c\aﬂﬁ;%rg instruction to +h Q\\)ufy to
ensui-e 'HN?- Souna,n esy o‘—“p fH\e. il mﬁahom irm anﬂ’ 'ﬁ\e vewl?c‘t
[lmpe:'\reﬁl’ counse] wenld have Pecog)h?zec’ and I‘eczluer*eol such an
instruction based on the civcumstances oF +)>Tr ria ).

The district courts citation of MeAlister v, Th urmel, (c?'}?/g-

_Esﬁ@ (ECF 30 ot18) states “H\& ’)rap el %ues‘ﬁo‘n 4o ask.
reﬂmbel?nﬂ aims oF +his sort and in Pa"‘;'}';qneﬁs Fria), Hhe.
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6.\05‘»&1166 O‘P 'Pne.neeessal\)z clarf‘{}y}ﬂ\;) ins”ﬁ‘mcﬁm”:w inﬂped;} ed .
'H\e_ en‘h‘l‘e ")'1‘1}) "Hm*}‘ ‘Phe. Pes*ui?l)nﬂ con V‘Tc'}?oﬂ \/l\'o)x“es* due

p&‘oceSS‘.\\ The Sum‘\rcienc)/ oF the evidence Iy Itrelevant i’P
-H\e;)m\y ie not even wti‘ﬁ}\?‘nﬂ the Mﬂ\\'}' %Mer+ ion, 50 the
distrret courts reference fv the ﬁroyecq‘?‘}\on‘s "’amp le
evidence that Saniteki Pmnecl “‘H)é +Pihgﬁf\“m eans noth fnﬁ iFthe
:)“'7 TS not v“ce_w?% +that evidence "H\l*ouj}\ the lens the +1ia)
court has determined o be appropl\z\a%a in this case. From this
pecond Ot s )ﬁg\\)y P!‘obaue H\a‘?' some ot all of ")')\&JMPO!‘S
believed it was not n’eces.mry 'i-o answef *H)a ””]“!‘)%t/‘mm\\
LLue:’rTa:\, and therefor never asked ‘rh instead rel )/?/\5 0N & Vague
PTAC ln“a\(of)?b/ S’J[Aﬂdlai‘d that the f}'[‘fa\) court had Lound +s be
aomp‘lef\“e)y )\na\pp!‘oq)(‘?a"}’e. Reo\s—'onaMe“)ul‘i‘s“}‘s couu ole.)oafha .
whether counsels Farluse + requ esT o dam‘-‘ﬁy ,‘A\p) inri‘l‘uc‘?“?m
was jnefFective assistance that allowed o Pund amentx ) defect
in the Hr9a) mechanism. |
The district courts analysis correatly states that “eliminating
+he Pos*:ﬂoi)i‘b/ oF 'paﬁ){ kacerme lizbil IL)/ WaS o s’ﬁn'?‘eg?e win' For
the dePense MECF 30at0) But counsels Pailure +o reg est+the

clacitying Vnstruetion necessary to convey that elimination fothe

Jury e:\}{-\eaﬁv»ely S“HLQJ thatwin.That was deficient Pel‘?b srMance,
The tesu )"”Ing pre\‘,whae was the Proba}ﬁ);")}/ Fhat! Hwe\}ui‘)/s
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guilty verdlet was based on o c}’\OJBQ f'nal.u.ol,.‘y\ﬂ pm&%ers-
Hhat no lenger appl ied, vTalw’*)nﬂ pef)-i'/‘/)nel‘ff f‘?\aj\\ﬁ' to afar +eial
and due plocess guaw\n)reea) b)("Hoe ¢+h and 14th aMeAal/Y\eh"'}J'. P
,p,\_e\‘;)u;y was not webk:z\ﬁ H\a Pﬁoﬁei‘ c:fw\ﬂe, Hme.)/ could not
deliver o reliahle, valid verd;ict Midd)efon v. McN el), 5Y) U3 433
.t 2064 ot H37:

IF the ch%rﬂe as a u))'\ole ;S am ‘ﬁgqu‘, 'er cz’ut‘l"*l\on IS w%e,‘):ej‘
there 75 s reasonable liKelihood %A"‘H’J&glﬂ/‘)’ has applied Fhe

c\nallenﬁea[ instruction 1 a Way that violates the Constitaby “Estelle
¢ 'S A 1 N, Eyle
V.Mcbuire, 502 US. 62,72 (S.Ct. 199 I)(uno‘H/\g myie V. Lalifrals Hay
U.S.370, af 380 (5. CH 1990), '

Hendecson v. Kibke , 131 U.S, 145 G.ct I‘I'?'?) «H15Y4;

An “PP“‘FS‘J of -)—%es‘tbﬂﬁlrcaf\ ce ofan \6”\5//‘ in the Fn$‘fruc+:bns
+o-the jury Mequires & comparison of the instructisns which were
actual ly given with these that should have been 3)\/&'/\,..The. qu estion
insuck o collateral !‘oceuf?/)g is “whether the aiding jnstruction by

itselfso FQ’Pec:*eo! “H\Pe eatite Tial that the l\ego,)«}};)ﬁ conviction viclates
due Pl‘oceff\, Cup!) V. No\ugh‘)“cn 14 US. iy 47,

For +he dusation oF Peﬁ Honers trial, H)e\juf‘}/s (m))f deseription of the crime
ckargeq' was Hhe cae 3nc]u47n3 PTAC lfu\a?m}/ which was read o them
and ol?Scusfeal with Fhem dul‘;nﬁ Vol dire. Compe}en'} counse| wauu have

understaod thed the mete omistion of six werdy and one number

<”a$ G Pa_{‘"})l % *)-))a c{‘}ma\‘,,,%ﬁq.ﬂgﬁ was fﬂS‘m‘N\z\c:‘en'f mealfcl\ne_ inthe
?i(\b\\ ind’{‘ud‘l\'ans +U ‘HV\Q Juiy +o femove ‘H\a‘l’ \'\nfpec}l\on.

B. Reaarding counsels Pailure b Er\’r_ef‘\fiw ot callo witness

P )

ctucial +§ the defense
" The distheY courty Pe:)ed)’}\o‘f\ oF this claim Ol.o‘,aph’ the W cAs
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un.reasmn)o le detecmination that Methew @eldheyer& +ex-')";mmy would
have been me.l*e\)' cumulative, and then makes the lpuzzh‘ﬂg asserton,
“But Santeki does not e_xp)m“f\ how Hhis ao!oh‘}’/\cnal,curnu)a’?'i\i‘e
+es)r?mon>/ would have made a dilPeren ce?\<E CF30at I3) Phtisnesr
- fesp eQszu }l Subm?‘h‘ to H\TS Eourt ‘Hm‘IL “H\ai‘vugk exp)ano}/*om“
oF how Gdalme)/er’s 'fes’r}‘mon)/ Was not mei\e))/ cumuladive and
how it would have made a s %n’.%cm‘f difterence jnthe tval
were made in (EcF1-2 at4-6), (ECFIb 31-33), (ECF 22t 14-46)
while the content of Behnles contessivn o GeUmeyer is ;m,'.wl‘?\an’}
and materiol CBe}mke conPessin g sole f‘e:pons}))‘i)ib; %f‘ the murﬂ/e/}
i+ s Phe Hm;‘nﬂ of the eonPessisn and +he motivation behind it
Hhat make Ge]a‘mne)/el“s {’es?Lfma/\)/ o {‘e\!e,\of\'pr)/, vita] m 55109
P}ece‘\ for .Pe%}?oner‘s o\awﬂen:e “Hneofy |
At Hoial, Hhe prosecution very fuoaesm‘:u”}/ hammered }n a
nattative that delined BehnKes original confessions o police (made
ohen he Yusned himself intws mooths ofter the mu!‘e’el‘)in whichhe
admitted sole Pespon fi)J?)?bg as & s}wnl-)ivwi,spur- a?-v‘%::-mom@)‘* n‘"ﬁem,df
on the dv\y of his aptest to “duke fhe Pap Bor his friend JamieSaniks)
(EcF 8-8 o} 66).0n six of the 21 pager of obmen?nj studements (EcFo-2
ot 60, 6Y, L5, 6&,48,7‘1')0\:1& onsix oF the 3 pagey ¢ clos?/ﬁafgﬂmﬂ'}s‘
(EcFa-10 «t 239,294,295, 296,352,359 the prosecution hammered in

Is excuse For Rehake'r supp ayaal}/" False contexrions: Undoubtedl,
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This was convinedng for the | ury ond P\Tgh l)/ detrimenta) 4 -pe”}?’}r“unerfs
dePense., which clained BehnKes inidial conPersions were true and Hhat
pe’}'i*}i onels on’y statements ah out the matter were alemi‘pﬁ?f\r o
sthers about what Behake had done, and that petitioner himsel was
.c\s)eep i i hedroom ot Hhe Fime BehnRe Killed Mi chae|Smith.

'i The +e$°hmon)/ of Geumeye/‘ wwu have p“mﬂo@ea[ chucial
Suppott forthe defense, \‘e\Imlu\ﬂ & Behake's initial confessions 4
fo)aca were oxc:‘ha”y coasivtent with the +ruth he had t‘emol*ra)q«’})/
been coﬂ"Piohng fo {rlends e Ge)o’me/vd‘ Por several weeks; anaf
not o lie he had come up withonthe day o2 Niv arrest pro’reéf
or +ake the rap For someone elses crime. Geld meyers testimony
thus would have bolytered the defense contentim that Behake's
lies Eeﬂan‘ when he Birst caimed PPJ‘? Foner was part oF the murder
plet and continued. as Hhose claims evolved, uahi) Behakels Pinal
version in exchange for a plea bargain placed the bulk of the
Name and the shoa’};“nj Hrelf on PefH)me{‘. And in addition Yo 3Ev?nj
the defense coucial evidence Hhat was otherwise missiag and
anknown, Gelo‘meyeﬂ‘k +6Y'ﬁrﬂol\>/ undermines what %eP!‘oyecm‘?m

clcal‘l)z deemed $s be m%unz)w"faﬂal aspﬁdt of "F)\?_;f‘ ‘Hxad‘)/‘-"f‘ha ‘
short-lived nature of Behalles inidSal confessiens oPsole i‘expmf)’loz,»‘fy
suppoiting their theoty that those were last-minute fabrizations,

The PI‘()SB&WH&V\ spent all that Hime belakorra 9 +hat Poz‘n’?'a‘n oPenmS
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xnd elo:«“nﬂ al\(o)mmeﬁr becouse -H\e)/ Koew 1+ was o\sig nT?z‘\cM*}'
Pﬁn’h T} is even more s%nh&imnq‘ Hat @eumeyel"s ",‘es'ﬁ\/nm?z would
have shown Hhat yo?r\% o be Palse. No other evidence avallible
& +eial conld do thah T# i unigue and Pawd\'}‘\u,\ Itis "1"7\-

cumulative., Deolam‘nﬁ \ss s an un l‘earana)ole s/;e’)'el‘m ;'\A.:LHM\.

Coun?dk 'Pa‘i)ul‘e ")‘o’En“fec‘ Views aMQ wl] @eume)/éé‘ +¢ +es’)?‘)\>/
wos deMreient pﬂ@ol‘mc«nce, and in o ”Swearz‘% meteh such as

this case, that Pxilure P(‘&Juagfc ed Pe"h‘"Hmei\, as @eumeye/\’s
*l‘esﬁmon/v weuld have Q‘nvm Pe})%‘mw o reasonzble chante

of being acquitted. s+aq)e/y v. Bartley, H65 7 34 80 Gk Linaw)
ot 1Y : | -
When o o\ePer\alqn%- )a w)/ el }mS‘ Pn‘:)eap "P@ Pn?‘ﬁi\w”ew )Ze/v ac"hai

ol p&)enﬁa\ withesses;as in+hir case,and | porteonviztion
proceedings +he withesres gﬁve}eﬁ)mo/\y +ha H)ec‘e-penooan‘)”
conTenos o com e*}en )aw ef COuH ave el?cﬁecl..g cmdl caulo( bcwe

used etfectively ot hval, 408y questins anjse .The-‘}:‘l‘yz Hy txj)h;c?L’})el‘ J
thal, an

they would hav'e told +he lawyet e Hhi
*H\?éeaon Trawh ether, Iﬁ .ﬁ;fﬁdﬁﬁfmﬁﬂzﬁ? u')opt )Zfﬁava had a
reaspnable chance of })e:‘nﬁ ncquitted. |

Counvelé Tailure aenounts 1o inelPechve ssvistance of counsel in

vio]o:\‘?or\ o‘F H’»e S‘famjal‘d: eﬂunc?m‘}ed n S}PTCk lmp’ V. Lﬁayk;‘mdvn,
466 U.S. ¢ 62 (1agy),

Propet Assertion of Federal Claims |
THys Pe"‘ﬁ/\mef‘k beltefand conteatim that the claims
cortaiaed in this Pe’Hv‘)m oo weitof certiorar have. Pl\ope!\?)/

ay



asserted ang Paitly presented afedem! claim ot each level of
+he SJm’}e cau/"f:s‘, N QO/\“Po/\mf ?7 w?‘H\ the s'f‘anémvf.? S’-é?/‘[’*ezr{‘?’}\

in Mcdowell v, LemKe, 727 F 34 476, L{EQ(?%)\OH‘ 0! 3) and Ellswertn E”Swal‘#l
V. Leve,n\mqen QUB R 3d (34,639 C2th D, 31002) )3 either (‘el)(mj

on Peders| caser that engage in consh Ylujrmfm’ ana )/.w: ob b)/ re))mg

on state cases that appl ly ly constutonal ana)),sw Fo similarfacts,
6{*10)/ PMmmﬁ elaims in terms so PM"HCM al as 1’75 call + mind o
S'Pecnp(c (:an“*HILW)‘wM’ Pcs}\’}'or)z)/ a )eﬁm a pa”“}f ‘N 07(\
wbac‘}s wr}km ‘H\a Mmai ns*ﬁ‘eam mt con.ﬂt/ }u%anm 415&‘} (oN,
such as: the Plah‘l’% due process and an ”’\Pﬁl“ha JW), +o
ensufre m?ml‘*)’l‘hl +he rfﬁ}\f fo +the ePPective assistance
oF counsel +o ensure an uncmbzguous o‘mrge and asTruction

}o%\a\)m\y and J—a interview and call wmnesses with
(‘ele\mn“} ma“}ei‘m e\ha?a\ce_ +D 423”}1‘5/ w)'n a)q are_ alS‘D

ma\‘o{‘ aS‘P ec‘%’S’ 0“}: H\e f‘lj\&"}'o w?am ’H‘m? RS . |
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

WS,

Date: JUAL X, ALILN
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