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QUESTIONS PRESENTED 

 

 

 Does Chapter 21 of the Texas Property Code vio-
late the Fifth Amendment to the United States Con-
stitution by failing to require adequate compensation 
to a property owner whose property is taken for public 
use? 

 Does Texas violate the Fifth and Fourteenth 
Amendments of the United States Constitution by re-
fusing to consider sign rental income of billboards lo-
cated on real property taken under the principle of 
eminent domain? 

 Does Texas’ refusal to recognize sign rental in-
come from billboards on real property violate the Four-
teenth Amendment to the United States Constitution, 
when other income producing properties, such as mo-
tel rental income or oil and gas revenue benefit from 
consideration of their income for purposes of valua-
tion? 
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PARTIES AND RULE 29.6 STATEMENT 

 

 

 Pursuant to Rule 14.1(b), the caption contains the 
list of all parties appearing here and before the Texas 
Supreme Court. Pursuant to Rule 29.6, petitioner 
states that Gunnarson Outdoor Advertising, Inc. is a 
Texas corporation with no parent corporation, and no 
publicly held company owns 10% or more of the corpo-
ration’s stock. 
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioners Kimberly Ann Gunnarson and Gun-
narson Outdoor Advertising, Inc. respectfully petition 
for a writ of certiorari to review the judgment of the 
Texas Supreme Court in No. 20-0566; Kimberley A. 
Gunnarson and Gunnarson Outdoor Advertising, Inc. 
v. The State of Texas; In the Supreme Court of Texas. 

--------------------------------- ♦ --------------------------------- 
 

OPINIONS BELOW 

 No. 20-0566; Kimberley A. Gunnarson and Gun-
narson Outdoor Advertising, Inc. v. The State of Texas; 
In the Supreme Court of Texas—Petition Denied June 
11, 2021; Motion for Rehearing Denied August 27, 
2021. 

 No. 03-18-00738-CV; Kimberley Ann Gunnarson 
and Gunnarson Outdoor Advertising, Inc. v. The State 
of Texas; In the Third Court of Appeals at Austin, 
Texas—Judgment Rendered and Memorandum Opin-
ion Issued February 26, 2020; Motion for Rehearing 
Denied April 17, 2020; Motion for Rehearing En Banc 
denied June 15, 2020. 

 No. 17-0108; In re Kimberley A. Gunnarson and 
Gunnarson Outdoor Advertising, Inc.; In the Supreme 
Court of Texas—Petition for Writ of Mandamus Denied 
December 8, 2017; Motion for Rehearing Denied Feb-
ruary 9, 2018. 

 No. 03-17-00045-CV; In re Kimberley A. Gunnar-
son and Gunnarson Outdoor Advertising, Inc.; In the 
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Third Court of Appeals at Austin, Texas—Memoran-
dum Opinion Denying Petition for Writ of Mandamus 
Issued February 2, 2017. 

 No. 15-0261-C; The State of Texas v. Curtis Lyle 
Gunnarson, et al.; Condemnation Proceeding Filed in 
the County Court at Law No. 2 of Hays County, Texas— 
Modified Order on State’s Cross Motion for Summary 
Judgment Entered November 14, 2018. 

--------------------------------- ♦ --------------------------------- 
 

CITATIONS OF THE OFFICIAL AND 
UNOFFICIAL REPORTS OF THE OPINIONS 
AND ORDERS ENTERED IN THE CASE BY 
COURTS OR ADMINISTRATIVE AGENCIES 

 Kimberley Ann Gunnarson, Individually and as 
Co-Trustee of the Trusts Created Pursuant to the Terms 
of the Last Will and Testament of Ivar Leonard Gun-
narson, Deceased and Gunnarson Outdoor Advertising, 
Inc., v. The State of Texas, 03-18-00738-CV, 2020 WL 
913050 (Tex. App.—Austin, February 26, 2020). 

 In re Gunnarson, No. 03-17-00045-CV, 2017 WL 
474086, at *1 (Tex. App.—Austin Feb. 3, 2017, orig. pro-
ceeding [mand. denied]). 

--------------------------------- ♦ --------------------------------- 
 

JURISDICTION 

 The Texas Supreme Court denied the petition for 
review on June 11, 2021, and subsequently denied the 
Motion for Rehearing on August 27, 2021. This Court 
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has jurisdiction pursuant to 28 U.S.C. § 1257(a). The 
issue has been fully tried, appealed to the Texas Third 
Court of Appeals, and appealed to the highest court in 
the State of Texas. All of Petitioners’ state court rights 
have been exhausted and an issue of Constitutional in-
terpretation and a conflict among the states remains 
to be resolved. 

--------------------------------- ♦ --------------------------------- 
 

CONSTITUTIONAL AND 
STATUTORY PROVISIONS INVOLVED 

 This case involves provisions of the United States 
Constitution (“Constitution”). The pertinent provisions 
are reproduced below: 

No person shall be held to answer for a capi-
tal, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval 
forces, or in the Militia, when in actual service 
in time of War or public danger; nor shall any 
person be subject for the same offence to be 
twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a wit-
ness against himself, nor be deprived of life, 
liberty, or property, without due process of 
law; nor shall private property be taken for 
public use, without just compensation.1 

All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the 

 
 1 U.S. Const. amend. V. 
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State wherein they reside. No State shall 
make or enforce any law which shall abridge 
the privileges or immunities of citizens of the 
United States; nor shall any State deprive any 
person of life, liberty, or property, without due 
process of law; nor deny to any person within 
its jurisdiction the equal protection of the 
laws.2 

 Chapter 21 of the Texas Property Code is also im-
pacted by these Constitutional provisions, as the law 
in Texas does not require that the landowner be justly 
compensated when his or her property is taken under 
the powers of eminent domain.3 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

 Kimberley Ann Gunnarson (“Gunnarson”) owned 
a 0.413-acre parcel of land, across from a college foot-
ball stadium in San Marcos, Texas. No one disputed 
that the highest and best use of the land was to erect 
billboards for rent by advertisers. Gunnarson continu-
ously rented all surfaces on two boards for over ten (10) 
years at rates in excess of most other signs in the area, 
because of the proximity to a college football stadium 
and other unique conditions that increased the view-
ing of the advertising by consumers. 

 The Department of Transportation for the State 
of Texas filed suit to take Gunnarson’s property by 

 
 2 U.S. Const. amend. XIV, § 1. 
 3 Tex. Prop. Code Ann. Chapter 21, see App. 46-101. 
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eminent domain pursuant to Chapter 21 of the Texas 
Property Code. The only question for determination 
was the value of the property at the time of the taking. 

 As in other areas of property appraisal, the three 
accepted methods of valuing billboards are Cost Ap-
proach, Sales Comparison Approach, and Income Cap-
italization Approach. However, in Texas, the income 
approach is not permitted to include or be based on the 
income stream from the billboards themselves, even 
though this is the accepted methodology in the indus-
try and in other states for valuing billboards. 

 The State’s trial expert testified at a hearing on 
expert challenges that he did not know the amount of 
sign revenue from the billboard signs. He did not con-
sider the revenue from the signs in his valuation meth-
odology or report, because the Texas Supreme Court 
has repeatedly prohibited the utilization of sign reve-
nue in the income method of the valuation of bill-
boards. 

 The trial court refused to allow valuations includ-
ing or related to the income from the signs, and only 
considered the “values” of non-comparable properties, 
not even located in proximity to the property at issue. 

 Texas allows other revenue streams on real prop-
erty, such as oil and gas revenue and rents from motel 
rooms, to be considered in the utilization of the income 
method of valuation, but distinguishes the revenues 
from billboards from other income sources to be con-
sidered in the income method of valuation. 
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 Lower courts in Texas, as well as courts in states 
other than Texas, allow the utilization of revenue from 
billboard signs when valuing property using the in-
come method of valuation. The State’s trial expert tes-
tified that he had utilized income from utilization of 
real property, like rentals from motel occupancy, when 
valuing other real property being taken pursuant to 
the State’s powers of eminent domain. 

 Absent resolution from this Court, property own-
ers in Texas—unlike property owners in other states—
will face continued uncertainty regarding recovery of 
just compensation when property is taken by eminent 
domain. Petitioners ask this Court to grant this peti-
tion and provide much-needed resolution of the cur-
rent split among the states and the various federal 
circuit courts, which threatens to deprive some land-
owners of just compensation in public takings. As of 
the date of this petition, there is no clear answer to a 
question of critical importance to landowners and sov-
ereigns regarding compensation for public takings. 

 Further, without action by this Court, property 
owners in Texas will continue to be subject to the loss 
of property under the Texas Property Code without a 
requirement that the taking authority pay just com-
pensation, in violation of the Fifth Amendment. 

 This Petition seeks review of a state-court judg-
ment, wherein the federal questions sought to be re-
viewed were raised in the trial court, the Texas Third 
Court of Appeals and the Texas Supreme Court. 
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 Petitioners raised the federal questions in the trial 
court.4 

• First Amended Answer filed September 2, 
2015.5 Trial court granted summary judgment 
in favor of the State of Texas. 

 Pursuant to the United States Constitution, 
Amendment V. and the Texas Constitution, 
Article 1, Section 17, the taking of the Gun-
narson Property by the State of Texas is a tak-
ing of private property by the State of Texas, 
which requires the State of Texas to pay to 
Gunnarson the fair market value of the Prop-
erty immediately prior to the taking. 

• Motion for Summary Judgement filed Decem-
ber 7, 2016.6 Trial court denied Petitioners’ 
Motion for Summary Judgment. 

 . . . the State has no evidence of the amount of 
compensation that would be adequate for pur-
poses of the United States and Texas Consti-
tutions. 

• Motion to Determine Law of the Case filed De-
cember 20, 2016.7 Trial court determined that 
the income from the billboards could not be 
included in property valuations. 

 
 4 No. 15-0261-C; The State of Texas v. Curtis Lyle Gunnar-
son, et al.; Condemnation Proceeding Filed in the County Court 
at Law No. 2 of Hays County, Texas. 
 5 CR Vol. 1 of 1, pp. 28-31 (First Amended Answer). 
 6 CR Vol. 1 of 1, pp. 394-607 (Gunnarson’s MSJ). 
 7 1st Supp. CR Vol. 1 of 1, pp. 31-34 (Gunnarson’s Motion to 
Determine Law). 
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 The central issue for the jury to determine in 
this case is the fair market value of Gunnar-
son’s condemned property in order to comply 
with the constitutional obligations of the 
State in a condemnation proceeding. 

 Petitioners raised the federal questions in the 
mandamus proceeding before the Third Court of Ap-
peals.8 

• Petition for Writ of Mandamus filed January 
20, 2017. Third Court of Appeals denied Man-
damus. 

 This Petition challenges Judge Glickler’s deci-
sions. These decisions had the effect of violat-
ing Relators’ constitutional rights by taking 
her property without adequate compensation 
and depriving her of the opportunity to pre-
sent evidence at trial. 

 The trial court erred. The error is of such mag-
nitude that Gunnarson’s rights to due process 
have been compromised and the State’s con-
demnation of her property is an unconstitu-
tional taking without adequate compensation. 

• Motion to Expedite filed January 20, 2017. 

 Relators have filed a Petition for Writ of Man-
damus complaining about Respondent’s or-
ders which will deny Relators the opportunity 
to present their case to the jury and will de-
prive Relators of their right to adequate 

 
 8 No. 03-17-00045-CV; In re Kimberley A. Gunnarson and 
Gunnarson Outdoor Advertising, Inc.; In the Third Court of Ap-
peals at Austin, Texas. 
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compensation for the Property taken by the 
State of Texas as required by the United 
States and Texas Constitutions. 

 Petitioners raised the federal questions in the 
mandamus proceeding before the Texas Supreme 
Court.9 

• Petition for Writ of Mandamus to the Texas 
Supreme Court filed February 7, 2017. Texas 
Supreme Court denied Mandamus. 

 This Petition challenges Judge Glickler’s 
decisions. These decisions had the effect of 
violating Relators’ constitutional rights by 
taking her property without adequate com-
pensation and depriving her of the oppor-
tunity to present evidence at trial. 

 The trial court erred. The error is of such mag-
nitude that Gunnarson’s rights to due process 
have been compromised and the State’s con-
demnation of her property is an unconstitu-
tional taking without adequate compensation. 

• Motion for Emergency Stay filed February 7, 
2017. 

 Relators have filed a Petition for Writ of Man-
damus complaining about the Third Court of 
Appeals’ denial of Relators’ Petition for Writ 
of Mandamus related to Respondent’s orders, 
which will deny Relators the opportunity to 
present their case to the jury and will de-
prive Relators of their right to adequate 

 
 9 No. 17-0108; In re Kimberley A. Gunnarson and Gunnarson 
Outdoor Advertising, Inc.; In the Supreme Court of Texas. 



10 

 

compensation for the Property taken by the 
State of Texas as required by the United 
States and Texas Constitutions. 

 The State has taken Relators’ income-earning 
property and Relators have a constitutional 
right to be compensated, and to pursue all le-
gal remedies available in securing that right. 

• Reply to Response to Petition for Writ of Man-
damus filed June 9, 2017. 

 The State does not appreciate that, if it is per-
mitted to acquire property with a fair market 
value of $1,600,000.0010 for $190,814.0011—or 
even $750,000.0012—it will be a taking with-
out compensation and a violation of Relators’ 
constitutional rights. When property is con-
demned, the property owner “is entitled to be 
put in as good a position pecuniarily as if his 
property had not been taken.”13 

• Brief on the Merits filed July 21, 2017. 

 The trial court’s error is of such magnitude 
that Gunnarson’s rights to due process have 
been compromised and the State’s condemna-
tion of her Property is an unconstitutional 
taking without adequate compensation. 

 The State’s argument does not appreciate 
that, if it is permitted to acquire property 
with a fair market value of $1,600,000.00 for 

 
 10 See Finding of Fact No. 21, App. 32. 
 11 See Finding of Fact No. 31, App. 34. 
 12 See Finding of Fact No. 20, App. 32. 
 13 Olson v. United States, 292 U.S. 246, 255 (1934). 
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$190,814.00—or even $750,000.00—it will be 
a taking without compensation and a viola-
tion of Gunnarson’s constitutional rights. 

 The trial court’s misinterpretation of the pre-
vailing cases related to valuation of billboard 
structures in condemnation and to the prop-
erty-owner rule resulted in denying Gunnar-
son her constitutional rights of adequate 
compensation for her condemned property. 

• Response to Second Motion for Extension of 
Time filed September 14, 2017. 

 The orders entered by the trial court had the 
effect of violating Relators’ constitutional 
rights by taking property without adequate 
compensation and depriving Relators of the 
opportunity to present relevant and admissi-
ble evidence [of the income from the bill-
boards] at trial. 

• Reply Brief in Support of Brief on the Merits 
filed October 5, 2017. 

 It would be unreasonable and unconstitu-
tional to require a landowner to sell their 
property for less than that same Property 
earns in two years. 

 In order to satisfy the constitutional concerns 
associated with eminent domain, the State 
must fairly compensate the property owner 
for the rights taken by eminent domain. Un-
der the Fifth Amendment “just compensation” 
means the full monetary equivalent of the 
property taken. The owner is to be put in the 
same position he would have occupied if his 
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property had not been taken. This concept is 
usually referred to as “fair market value” 
which is traditionally defined as: The price 
which the property would bring when it is of-
fered for sale by one who desires, but is not 
obligated to sell, and is bought by one who is 
under no necessity of buying it, taking into 
consideration all of the uses to which it is rea-
sonably adaptable and for which it either is or 
in all reasonable probability will become 
available within the reasonable future. 

 The actions of the State juxtaposed against 
Gunnarson’s constitutional rights clearly show 
why the State’s approach to valuation of con-
demned property with billboard structures 
must be changed. 

 To avoid the unconstitutionality of its con-
duct, the State appears to argue that, since 
the State’s appraiser used one of the three 
appraisal methods sanctioned by Uniform 
Standards of Professional Appraisal Practice 
(“USPAP”), the value he determined, based on 
the cost approach, was consistent with other 
income-producing properties. 

 The trial court’s error is of such magnitude 
that Gunnarson’s rights to due process have 
been compromised and the State’s condemna-
tion of her Property is an unconstitutional 
taking without adequate compensation. 

 With this case, this [c]ourt can bring con-
sistency, fairness and guarantee the con- 
stitutional rights of citizens of this State 
whose property has been condemned through 
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eminent domain. This case presents the Court 
with the opportunity to end the confusion and 
artificial distinctions that exist among valu-
ing income-producing property with different 
uses. 

• Motion for Rehearing filed December 22, 
2017. 

 This [c]ourt should have granted the Petition 
for Writ of Mandamus because the issue pre-
sented is significant to the jurisprudence of 
the State of Texas. The trial court’s errors, re-
sulting in a taking without just compensation, 
have deprived Gunnarson of her constitu-
tional rights under the Texas and United 
States Constitutions. 

 It has long been the rule in Texas that the 
State’s right of eminent domain is limited to 
those situations meeting all of the criteria, 
including payment of just compensation to 
the landowner. This fundamental principle 
is found in the Texas Constitution and was 
affirmed by the Texas Supreme Court as re-
cently as 2015. This [c]ourt’s denial of Gun-
narson’s Petition has rendered meaningless 
the promises in the Constitution, “[n]o per-
son’s property shall be taken, damaged, or de-
stroyed for or applied to public use without 
adequate compensation being made”14 and is 
of such magnitude that Gunnarson’s rights to 
due process have been compromised because 
the State’s condemnation of her Property is an 

 
 14 Tex. Const. art. 1, § 17. 
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unconstitutional taking without adequate 
compensation. This right is also protected by 
the Fifth Amendment to the United States 
Constitution, which forbids the taking of pri-
vate property for public use without just com-
pensation. Under the Fifth Amendment, the 
term “taken” is construed broadly to mean the 
deprivation of the former owner rather than 
the accretion of a right or interest to the 
sovereign. Under the Fifth Amendment “just 
compensation” means the full monetary equiv-
alent of the property taken. The owner is to be 
put in the same position as he would have oc-
cupied if his property had not been taken. Un-
der this concept, the owner is entitled to the 
fair market value of the property at the time 
of the taking. This fair market value is nor-
mally to be ascertained from what a willing 
buyer would pay in cash to a willing seller. 

 There is no cogent justification for permitting 
the State under its powers of eminent domain 
to acquire real property that has a fair market 
value of $1,600,000.00 for $190,814.00. No 
consideration of these facts with the backdrop 
of the Texas and United States’ Constitution 
would result in the conclusion that Gunnar-
son’s constitutional rights were met or pro-
tected or that she had an adequate remedy by 
appeal. . . . Gunnarson’s constitutional rights, 
as well as the rights other property owners 
with billboard structures, should be of para-
mount importance to this [c]ourt as well as 
the desire to ensure that property owners are 
fairly compensated.” (citations omitted) 
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 Petitioners raised the federal questions in their 
appeal to the Texas Third Court of Appeals.15 Texas 
Third Court of Appeals affirmed trial court’s rulings on 
matters raised herein. 

• Notice of Appeal filed November 6, 2018. 

 . . . the unconstitutionality of Chapter 21 of 
the Texas Property Code under the Fifth and 
Fourteenth Amendments to the United States 
Constitution. 

• First Amended Notice of Appeal filed Novem-
ber 14, 2018. 

 . . . the unconstitutionality of Chapter 21 of the 
Texas Property Code under the Fifth Amend-
ment to the United States Constitution, the 
Fourteenth Amendment to the United States 
Constitution, Article I-Section 17 of the Texas 
Constitution, and Article I-Section 19 of the 
Texas Constitution. 

• Challenge to Constitutionality of a State Stat-
ute filed November 16, 2018. 

 Appellants are challenging the constitution-
ality of Texas Property Code Chapter 21. 
Amendment V of the United States Constitu-
tion prohibits the taking of private property 
for public use without “just compensation.” 
Amendment XIV of the United States Consti-
tution prohibits the government from depriv-
ing any person of their property without due 

 
 15 No. 03-18-00738-CV; Kimberley Ann Gunnarson and Gun-
narson Outdoor Advertising, Inc. v. The State of Texas; In the 
Third Court of Appeals at Austin, Texas. 
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process of law. Article I, Section 17, of the 
Texas Constitution requires that no private 
property can be taken for public use without 
“adequate compensation” being made to the 
owner. Article I, Section 19, of the Texas Con-
stitution prohibits the deprivation of a per-
son’s property except by due process of law. 
Article I, Section 29, of the Texas Constitution 
dictates that any law contrary to the Texas 
Bill of Rights is void. In issues of condemna-
tion, Chapter 21 of the Texas Property Code 
does not require the condemning authority to 
pay “just compensation” or “adequate compen-
sation.” Texas Property Code Section 21.0112 
and Texas Government Code Section 402.031 
require that a landowner be provided with a 
Landowner’s Bill of Rights. The Landowner’s 
Bill of Rights promulgated by the Texas Attor-
ney General refers to adequate compensation, 
and defines adequate compensation as includ-
ing the market value of the property being 
taken. The Disclaimer to the Landowner’s Bill 
of Rights states that it is a summary of the 
applicable portions of Texas state law; how-
ever, neither Texas Property Code Chapter 21 
nor Texas Government Code Section 402.031 
refer to or require adequate compensation to 
the property owner. As it does not require that 
a property owner receive “just compensation” 
for the property taken, Chapter 21 of the 
Texas Property Code is in conflict with the 
United States Constitution. Further, as Chap-
ter 21 of the Texas Property Code does not re-
quire that a property owner receive “adequate 
compensation” for the property taken, it is in 
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conflict with the Texas Constitution, and is 
void pursuant to Texas Constitution Article 1, 
Section 29. 

• Appellants’ Brief filed May 6, 2019. 

 Point of Error 1. The failure to require ade-
quate compensation to the property owner 
renders Chapter 21 of the Texas Property 
Code and Section 402.031 of the Texas Gov-
ernment Code unconstitutional under both 
the Texas and United States Constitutions. 

 Point of Error 3. The trial court misinter-
preted Clear Channel in applying it to the 
facts of this case. 

A. The trial court erred because Appellants 
were not seeking compensation for the 
loss of advertising business or the busi-
ness profits, but rather the fair market 
value of the income producing property. 

B. The trial court erred in confusing “business 
income” with the income stream attribut-
able to the specific income producing 
property, affecting its value. 

C. The trial court erred in valuing this prop-
erty differently from other income produc-
ing properties where the improvements 
are owned by the fee simple owner. 
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 Petitioners raised the federal questions in their 
appeal to the Texas Supreme Court.16 Texas Supreme 
Court denied Petition for Review. 

• Petition for Review filed August 31, 2020. 

 Issue 1. Chapter 21 of the Texas Property 
Code is void as to all persons and for all pur-
poses, as it unconstitutionally fails to require 
adequate compensation to the property owner, 
and the appellate court was required to ad-
dress this issue without the constitutionality 
of the statute having been pleaded. 

 Issue 5. When the appellate court affirmed the 
trial court’s misinterpretation of Clear Chan-
nel in applying it to the facts of this case, it 
created a conflict among the courts. 

a. Gunnarson was not seeking compensa-
tion for the loss of advertising business or 
the business profits, but rather the fair 
market value of the income producing 
property. 

b. The trial court confused “business income” 
with the income stream attributable to 
the specific income producing property, 
affecting its value. 

c. The trial court valued this property dif-
ferently from other income producing 

 
 16 No. 20-0566; Kimberley A. Gunnarson and Gunnarson 
Outdoor Advertising, Inc. v. The State of Texas; In the Supreme 
Court of Texas. 
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properties where the improvements are 
owned by the fee simple owner. 

--------------------------------- ♦ --------------------------------- 
 

ARGUMENT 

 28 U.S.C. § 1257(a) provides for an appeal to the 
United States Supreme Court when, “Final judgments 
or decrees rendered by the highest court of a State in 
which a decision could be had, may be reviewed by the 
Supreme Court by writ of certiorari where the validity 
of a treaty or statute of the United States is drawn in 
question or where the validity of a statute of any State 
is drawn in question on the ground of its being repug-
nant to the Constitution, treaties, or laws of the United 
States, or where any title, right, privilege, or immunity 
is specially set up or claimed under the Constitution or 
the treaties or statutes of, or any commission held or 
authority exercised under, the United States. 

 Petitioner is asking this Court to address the con-
flict among the states related to the determination of 
“just compensation” for billboards and billboard prop-
erty condemned under the powers of eminent domain. 
Texas does not permit any consideration of the in-
come commanded by the billboard due to its location, 
whereas other states permit this income method of ap-
praisal of billboards. 
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 This case directly raises the question of the im-
portance of a consistent and fair method of the compo-
sition and calculation of “just compensation” in all 
public takings, regardless of the state in which the 
property being taken for a public purpose is located, to 
assure just compensation is paid to all citizens and 
that all are treated equally under the law. 

 Further, all landowners in Texas are deprived of 
their rights under the Fifth and Fourteenth Amend-
ments to the U.S. Constitution as Chapter 21 of the 
Texas Property Code does not require a taking entity 
to pay just compensation to the landowner. 

 
I. The states are divided over the question 

presented 

A. Background 

 The exclusion of income from sign rental in utili-
zation of the income method of valuation in Texas is 
different from valuation models used in nearly every 
other state. In NICHOLS ON EMINENT DOMAIN, the issue 
of use of sign rental income in the income method of 
valuation of land in eminent domain proceedings is ad-
dressed, and Nichols states: 

Subsequent claims have been made only for 
consideration of the loss of income attribut-
able to the signs and property involved in 
the condemnation. These claims have uni-
versally been allowed to go to the jury for its 
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consideration. This rule is no different than 
the rule regarding the valuation of income-
producing property in condemnation cases 
generally. The income approach has long been 
recognized as a valid and acceptable appraisal 
methodology, provided that the anticipated 
net income (also referred to in the industry as 
“cash flow” or “EBITDA,” earnings before in-
terest, taxes, depreciation, or amortization) is 
adjusted to present value, a process normally 
referred to as “capitalization” of the income.17 

 
B. The conflict 

 The Texas Supreme Court’s decision in this case 
has created a conflict with other states over whether 
the income from sign revenue is appropriately disre-
garded when computing a landowners’ just compensa-
tion in a public taking. The method employed by the 
State of Texas prohibits that methodology in property 
valuation of billboards, but revenue is routinely uti-
lized when calculating value utilizing the income method 
for other types of income-producing property.18 

 In the case below, the trial court’s holding (as af-
firmed by the Texas Supreme Court) is squarely at 
odds with courts in other states. This conflict among 
the states over the inclusion or exclusion of rental 

 
 17 8A NICHOLS ON EMINENT DOMAIN, § G23.04[b]. 
 18 City of Cleveland v. Zimmerman, 22 Ohio Misc. 19, 51 Ohio 
Op. 2d 50, 253 N.E.2d 327, 330 (Prob. Ct. 1969); National Adver-
tising Co. v. State Dept. of Transp., 116 Nev. 107, 114, 993 P.2d 
62, 67 (2000). 
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income from billboard signs in the income method of 
valuation creates a situation in which the citizens of 
Texas get a different and diminished “just compensa-
tion” than citizens in Ohio and Nevada, and that is not 
“equal protection” under the law. 

 
II. The Decision below misconstrues the Fifth 

and Fourteenth Amendments to the Con-
stitution 

 The decision below endorsed the trial court’s con-
torted reading of the constitutional right of the peti-
tioners to “just compensation” and “equal protection.” 

 The Constitution guarantees consistency among 
the states and various jurisdictions. However, that con-
sistency is missing when one examines the valuation 
processes used in billboard property condemnation. In 
Texas condemnation cases, as shown in this case, “just 
compensation” is woefully inadequate as to billboard 
property because the courts refuse to permit valuation 
experts to use one of the accepted methods of valua-
tion—the income method. But, as it concerns other in-
come producing property, such as motels, the income 
method is accepted as an accurate measure of the 
value of the property for purposes of condemnation. 
This disparity is unconstitutional. Property owners in 
Texas are denied their constitutional rights when 
Texas is permitted to condemn their property and pay 
them just a fraction of its worth. 
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 We respectfully request this Court grant this Peti-
tion and correct this injustice for the citizens of every 
state in this country. 

 
III. Chapter 21 of the Texas Property Code vi-

olates the United States Constitution 

A. Violation of the Fifth and Fourteenth 
Amendments 

 Petitioners do not complain that Chapter 21 of the 
Texas Property Code is unconstitutional only as it ap-
plies to their case, or to the property taken in the un-
derlying matter. The statute states that “[e]xercise of 
the eminent domain authority in all cases is governed 
by Sections 21.012 through 21.016 of this code.”19 The 
conduct by a condemning party that is authorized and 
governed by these sections does not include a require-
ment that the condemning authority pay the land-
owner just or adequate compensation.20 There is no 
requirement that the condemning authority offer—let 
alone pay—“fair market value.”21 As such, the statute 
authorizes all condemning authorities to take private 
property without paying just compensation—in viola-
tion of the property owners’ rights under both the 
United States Constitution and the Texas Constitu-
tion. 

 
 19 Tex. Prop. Code Ann. § 21.011; see App. 47. 
 20 Tex. Prop. Code Ann. §§ 21.012-21.016; see App. 65-72. 
 21 Tex. Prop. Code Ann. § 21.011; see App. 47. 
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 The Fifth Amendment “Takings Clause” is a man-
datory provision which is unequivocal in its intent—
that no person shall be deprived of their private prop-
erty for public use without just compensation.22 In that 
same vein, the Texas Constitution’s Article I, Section 
17, is also a mandatory provision that no private prop-
erty can be taken for public use without “adequate 
compensation” being made to the owner.23 In drafting 
Chapter 21, the Texas Legislature failed to require 
that these constitutional mandates be met. The con-
demning entity must simply make a bona fide offer 
that is equal to or higher than the amount of the writ-
ten appraisal “of the value” of the property being ac-
quired by the condemning entity.24 Not “of the fair 
market value” or similar term that would meet consti-
tutional requirements. There is no requirement in the 
statute that the condemning authority instruct the cer-
tified appraiser that they are to determine the “fair 
market value” of the property; in fact, in the instant 
case, the State’s instruction to their appraiser did not 
mention fair market value at all.25 While some would 
assume that certified appraisers will be offering their 
opinion of the fair market value, and that assumption 
may be true for some appraisers, the Texas Supreme 

 
 22 U.S. Const. amend. V. 
 23 Tex. Const. art. 1, § 17. 
 24 Tex. Prop. Code Ann. § 21.0113; see App. 50-54. 
 25 1 C.R. at 348. 
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Court considers the statute as written, rather than as 
it operates in practice.26 

 The State has argued that the inclusion of the 
term, “local market value” in a later section of Chapter 
21,27 regarding the special commissioners, renders the 
Code constitutional. The fact that the Texas Legisla-
ture chose to include this language as pertains to the 
special commissioners shows that the Texas Legisla-
ture was aware when the Code was drafted of the im-
portance of this type of definition of value. The Texas 
Legislature did not, however, use any type of definition 
of value with respect to the duties owed by the con-
demning party to the landowner. The later use of the 
term does not implicitly apply that term elsewhere in 
the statute, “When the Legislature uses a word or 
phrase in one portion of a statute but excludes it from 
another, the term should not be implied where it has 
been excluded.”28 

 Just this year, this Court again recognized and re-
affirmed the mandatory language of the Takings 
Clause: 

When the government physically acquires 
private property for a public use, the Tak-
ings Clause imposes a clear and categorical 
obligation to provide the owner with just 

 
 26 FM Properties Operating Co. v. City of Austin, 22 S.W.3d 
868, 873 (Tex. 2000). 
 27 Tex. Prop. Code Ann. § 21.042(b); see App. 62. 
 28 R.R. Comm’n of Tex. v. Tex. Citizens for a Safe Future & 
Clean Water, 336 S.W.3d 619, 628 (Tex. 2011). 
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compensation. The Court’s physical takings 
jurisprudence is “as old as the Republic.” The 
government commits a physical taking when 
it uses its power of eminent domain to for-
mally condemn property. . . . The government 
must pay for what it takes.29 

 As Chapter 21 of the Texas Property Code fails to 
impose this “clear and categorical obligation” on con-
demning entities, it is absolutely void as to all persons 
and for all purposes. As such, the appellate court was 
required to consider the constitutionality of the stat-
ute, whether or not it had been pleaded.30 

 
B. Chapter 21 of the Texas Property Code 

is in conflict with the Texas Constitu-
tion, and is void pursuant to Texas Con-
stitution Article 1, Section 29 

 Texas Property Code Chapter 21 neither refers to 
nor requires payment of “just compensation” or “ade-
quate compensation” to the property owner in a con-
demnation matter. Thus, this statute is in conflict with 
the United States and Texas Constitutions and is void 
pursuant to Texas Constitution Article 1, Section 29, 
which dictates that any law contrary to the Texas Bill 
of Rights is void: 

 
 29 Cedar Point Nursery v. Hassid, 141 S. Ct. 2063, 2071 
(2021) internal citations omitted. 
 30 Houston Lighting & Power Co. v. Jenkins, 5 S.W.2d 1030, 
1032 (Tex. Civ. App.—Austin 1928, no writ), citing Gulf Ref. Co. 
v. Bonin, 242 S.W. 776, 779 (Tex. Civ. App.—Beaumont 1922, no 
writ). 
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Sec. 29. BILL OF RIGHTS EXCEPTED 
FROM POWERS OF GOVERNMENT AND 
INVIOLATE. To guard against transgressions 
of the high powers herein delegated, we de-
clare that everything in this “Bill of Rights” is 
excepted out of the general powers of govern-
ment, and shall forever remain inviolate, and 
all laws contrary thereto, or to the following 
provisions, shall be void.31 

 
C. Challenge to the constitutionality of a 

statute that is void cannot be waived 

 Petitioners do not believe that they failed to raise 
their challenge to the constitutionality of Chapter 21 
of the Texas Property Code; however, a determination 
of whether or not the issue was waived is not neces-
sary. 

 Even if it determined that Petitioners had not 
pleaded their constitutionality, the appellate court was 
required to consider the constitutionality of the stat-
ute. It has been the law in Texas for nearly 100 years 
that an appellate court is required to consider the con-
stitutionality of a statute that is absolutely void as to 
all persons and for all purposes, whether such issue 
has been pleaded, and without assignment of error. As 
demonstrated herein, Chapter 21 of the Texas Prop-
erty Code is absolutely void, and the court of appeals 
should have considered Petitioners’ issue on appeal. 
While Petitioners do not concede that the point was not 

 
 31 Tex. Const. art. 1, § 29. 
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raised at the trial court, it is not relevant to the issues 
before the Third Court of Appeals, the Texas Supreme 
Court, or this Court: 

With reference to our duty to raise and con-
sider the constitutionality of the statute in-
volved without its unconstitutionality having 
been pleaded, and without assignment of er-
ror, the rule seems to be settled that where a 
statute is absolutely void—void as to all per-
sons and for all purposes—and the record 
shows that such statute furnishes the only ba-
sis for the right asserted by one party to the 
suit and the judgment, and necessarily in-
vades the right of the other party against 
whom judgment was rendered under provi-
sion of the void statute, such a statute must 
be considered as never having been enacted, 
and the judgment based thereon is absolutely 
void, and under such cicumstances [sic] the 
question is one of fundamental error apparent 
of record and of which an appellate court must 
take cognizance without the constitutionality 
of the statute having been pleaded and with-
out assignment of error.32 

 Further, the Texas Supreme Court should have re-
viewed the trial court’s ruling de novo “because a trial 

 
 32 Houston Lighting & Power Co. v. Jenkins, 5 S.W.2d 1030, 
1032 (Tex. Civ. App.—Austin 1928, no writ), citing Gulf Ref. Co. 
v. Bonin, 242 S.W. 776, 779 (Tex. Civ. App.—Beaumont 1922, no 
writ). 
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court has no discretion in determining what the law is 
or applying the law to the facts.”33 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, the petition for a writ of 
certiorari should be granted. 
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 33 Ex parte E.H., 602 S.W.3d 486, 489 (Tex. 2020), citing 
Walker v. Packer, 827 S.W.2d 833, 840 (Tex. 1992). 




