COURT OF APPEALS
TENTH DISTRICT OF TEXAS .

September 15, 2021

No. 10-19-00370-CR

BILLY WAYNE LEWIS
V.

THE STATE OF TEXAS

From the 82nd District Court
Falls County, Texas
Trial Court No. 10287

JUDGMENT

This Court has reviewed the briefs of the parties and the record in this proceeding as
relevant to the issues raised and finds no reversible error is presented. Accordingly, the.trial court's
judgment signed on October 8, 2019, is affirmed. ‘/

A copy of this judgment will be certified by the Clerk of this Court and delivered to the

trial court clerk for enforcement.

. PER CURIAM
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IN THE |
TENTH COURT OF APPEALS

No. 10-19-00370-CR

BILLY WAYNE LEWIS,

Appellant
V. '
THE STATE OF TEXAS,

Appellee

From the 82nd District Court
Falls County, Texas
Trial Court No. 10287

MEMORANDUM OPINION

After the trial court overruled his motion to suppress, Billy Wayne Lewis,
Appellant, entered a plea of no contest to the offense of 'possession of a controlled
substance, methamphetamine, over four grams and under 200 grams. See TEX. HEALTH
AND SAFETY CODE ANN. § 481.115 (d) (West). In accordance with a plea agreement, the
trial court sentenced Appellant to confinement for ten year‘s. The trial court certified

Appellant’s right to appeal the ruling on the motion to suppress. We affirm.
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The record of the hearing on Appellant’s motion to sﬁppress reveals that the .trial
court heard the following relevant evidence.

bfficer ](;hﬁ Myers was employed as a i)olice officé;' for the City of Lott on the date
of the offense. While on routine éatrol, Officer Myers noticed an expired temporary
license tag on the vehicle in front éf him. The tég reflected an expiration date éf about
three months earlier. Officer M)}ers initiated a traffic stop; A:ppellant was the ‘driver.

After Appellant stop};ed his vehicle, Officer Myers went up to the vehicle. Cfﬁcer
Myers advised 'Appellant of the reason for the stop, and he asked Appellant for his
driver’s license and proof of insurance. Appellant had a current temporary tag that he
had by the front wi'ndshield; he- s;howed it to Officer Myers. However,. Appellant did'not
produce la driver’s license. Further, he prodﬁced only aﬁ expired insurance certificate.
Officer Myers was able to determine that Appellant had a valid driver’s license.

According to Officer Myers, Appellant appeared to be “very nervous.” For
instance, after Officer Myers asked Appellant for his driver’s license and proof of
insurance, Appellant took all the cash out of his billfold and “literally threw it into the
passenger seat next to him.” Officer Myers observed that “[p]eople don’t typically do
that.”

Officer Myers asked Appellant where he had come from and where he was going.

Appellant told Officer Myers that he was going to see “Kay” and pointed to a house “a
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couple hundred yards away.” Althoﬁgh he claimed to have known Kay for many years,
Ai)pellant <iid not know Kay’s las;t name; Officer Myers thought that to- be “odd.”

The house to which Appellant referred and thé name “Kay” were not unfamiliar
to Officer Myers. When he had first gone to work for the Cify of Lott Pélice Dépal;tment,
other‘s had told Officer Myers that there were several ongoing narcotics investigations
that involved that house and a person named “Kay.”

When Officer Myers asked Appellant for prbof of insurance, Appéllant told Officer
Myers thét he had a current insurance certificate; Officer Myers gave Appellant time to
look for it. 'While_Appellant x;vas looking for the current insurance certificate, Officer
Myefs went to his patrol unit. Appellant had given Officer Myers his name and date of
birth. Officer Myers used that information to run a driver’s license aI;ld warrant check;
he also reqt.;ested a criminél history check. He also Calléd the Chief of quice and
discussed the situation with him.

There were no outstanding warrants for Appellant. However, Officer Myers
learned that Appellant had been arrested several times. One of those arrests was for
possession of methamphetamine over four grams and under 200 grams. That was the
same drug that was involved in the investigations directed at Kay and the house where
she lived.

When Officer Myers returned to Appellant’s vehicle, Appellant was still looking

for the current insurance information.
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Ultimately, Officer Myers.asked Appellant to get dut of his car and go with Officer
Myers te the back of Appellant s vehicle. Appellant still had not furnished proof ef
current insurance coverage. Officer Myers showed Appellant the displayed explred
temporary tag and asked Appellant for consent to search his vehicle. Appellant wanted
to know why Officer Myers wanted to search the vehicle. Ofﬁcer Myers testifled rhat he
told Appellant why. The record does not show what Officer Myers told him about the
“why” for the search. Appellant told Officer Myers that he did not have a problem if
Officer Myers would tell him the “why” behind the request.

According te 6fficer Myers, Appellant felt uncomfortable and did not want to
consent to t}re searchl Officer Myers told Appellant tha‘r that wa.s fine and that he was
within his rights to withhold consent. He then told Appellant that they would just wait
there for a canine unit to arrive and “do a walk around the car.”

At that point, Appellant told Officer Myers to just go ahead and search. Officer
Myers testified that he told Appellant, “No, I don’t want to coerce you. Idon’t want to
do anything like that. We can wait. It's not a problem. We'll wait for the dog.” Appellant
insisted that Officer Myers proceed with the search. Officer Myers asked Appellant if he

1’

was sure and Appellant answered, “Yes.” Officer Myers conducted the search, found
narcotics in the vehicle, and arrested Appellant. Appellant had not yet furnished proof

of current insurance coverage.
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In a éingle issue, Appellant makes the claim that the trial cou-rt érred when it
denied Appellant’s motion to suppress. Appeilant bases his claim upon his Belief that
Officer Myers unlawfully extended the traffic stop and that Appellant’s consent to search
was obtained -dtl1-ring that unIawfuIly extended traffic stop. ;I"hel;efore, Appellant
maintains, his consent to search was no£ effective.

The Supreme Court's decision in Rodriguez informs our anaiysis §f Appellant's
complaﬁt. Rodriguez v. United States, 575 U.S. 348 (2615). We learn frorﬁ Rodriguez that a
determination as to the responsible operation of vehicles on the road isa paft -of a traffic
stop investigation. Id. at 355. “A seizure for a traffic violation justifies a police
investigation of that violation.” Id. at 354. ”[T]heltolerable duration of_police inquiries in
the traffic-stop context” must be considered in light 6f the cif@mstances that surrounded
the traffic violation that prompted the stop és well as related safety céncerns. Id.

Dufing an investigative traffic stop, an officer is entitled to make inquiries incident
to the traffic stop, including checking the driver's license, determining whether there are
outstanding warrants against the driver, and inspecting the automobile's registration and
proof of insurance. Id. at 355. “These checks serve the same objective as enforcement of
the traffic code: ensuring that vehicles on the road are operated safely and responsibly.”
Id. Additionally, an officer “may conduct certain unrelated checks during an otherwise
lawful traffic stop.” Id. Nevertheless, an officer “may not do so ina Way that prolongs

the stop, absent the reasonable suspicion ordinarily demanded to justify detaining an
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individual” Id. Texas follows the same approach. Lerma v. State, 543 S.W.3d 184, 193~

94 (Tex. Crim. App. -2018) (citing Kothe v. State; 152 SW.3d '54’ 63—64 (Tex. Crim. App.
2004)); Davz;s.v. Sta-te, 947 SW.2d 246, 24516 (Tex. Crim. Aép. '19975‘ o

As ﬁoted by the Céurt in Rodriguez, the task of ensuring that veﬁicles on the foad |
are operated “responsibly” is a part of a tr.affic stop inv'estigation. Rodriguez 575 U.S. at
355. Only after an investigating officer has determined that to be the case is the traffic
stop investigation fully resolved. Lerma, 543 S.W.3d at 190-91; Kothe, 152 s.w.3d at 63—65.
If an officer wishes to further detain a defendant after' full resolution of thé traffic sfop,
the officer must have reasonable suspicion to continue the detention. | |

Essentially, Appellant directs his argument on appeal at the question of whether
Officer Myers had reasonable suspicion to detain him beyond the time necessary to
compiefe the traffic stop investigation. Appellant maintains that he consénted to a search
of his vehicle during the time that Officer Myers had unlawfully extended the traffic stop.
Therefore, he contends, his consent was not effective.!

The State argues that Appellant’s consent was valid because the traffic
investigation was ongoing at the time that Appellant consented to thel search. We agree
with the State. Because Appellant never furnished the proof of insurance that he claimed

to have, although Officer Myers allowed him to continue to look for it, the traffic stop

! We note that the time stamp on footage from Officer Myers’s body cam shows that Officer Myers noticed
the expired tag at 22:24:33 and that at 22:40:42, Appellant told Officer Myers to go ahead and search the
vehicle.
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was not fully resolved. Because the traffic stop was legitimate, and because the traffic

stop investigation was never fully resolved, questions as to reasonable sﬁspicion to
continue the detention cio not. arise. éee Ma}tinez v. State, No. 02-13-00610-CR, 2015 WL
392729, at *4 (Tex. App.—Fort Worth January 29, 2015, pet. ref’d) (mem. opl,l not
designated for publication) (“Thus, after fihe completion of the; purposes ;f a legitimate traffic
stop, the officer must have reasonable suspicion to believe that additional criminal activity
has occurred or is being committed to justify continued detention of the subject.”)
(emphasis added).

‘H‘ere,‘ although Appellant insisted that he had proof of current insurance, he never
furnished it; he'kept looking for it. As we have noted, Appeliant cénsented to ’;he search
of his veﬁicle. At the time that Appellant conseﬁted, the legitimate inquiry related to
financial responsibility had not been resolved. Iﬁ fact, the traffic stop .WEiS nevei' fully
resolved because Appellant never furnished proof that his vehicle was insured.
Appellant’s argument that the purpose of the traffic stop was fully resolved prior to the
time that he consented to a search of his vehicle is not well-taken.

“It is well-settled that one of the exceptions to the warrant and probable cause
requirements of the Fourth Amendment is a search conducted pursuant to consent.”
Vargas v. State, 18 SW.3d 247, 253 (Tex. App.—Waco 2000, pet. ref’d) (citing Schneckloth
-v. Bustamonte, 412 U.S. 218, 219 (1973)). Under the Texas Constitution, the State must

prove by clear and convincing evidence that consent to search was freely given. State v.
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Ibarm 953 S.W.2d 242, 24445 (Tex Crim. App 1997). Consent is not Voluntary if it is the

result of duress or coercion, actual or implied. Allrzdge v. State, 850 SwW.zad 471 493 (Tex
Crim. App 1991). Whether the' consent to search was in faét voluntary is to be
determined from the totality of the c1rcun-15tances Schneckloth, 412 U.S. at 227; Harris v.
State, 994 S.w.2d 927, 930 (Tex. App. — Waco 1999, pet. ref’d). |

As we hﬁve indica-ted, at the time that Appellant cqnsented-té a search of his
vehicle, the traffic stop investigation was ongoing. Prior to tﬁe til‘ne .that Appellant
consented to the searéh, he appeéred to “be uncomfortable” as to whether he wanted to
consent. Officer Myers informed Appellan't that it was his legal -right ﬁot to consent and
that they could just wait on a cémine ﬁnit to “do a Walk arounci the cz;tr." Appellant told
Officer Myers “to just go ahead” with the search. Officer Myers told Appellant that he
did not want to coerce Appellant, and that he “didn’t want to do anything like that.”
Appellant again told Officer Myers to “go ahead and search the vehicle.” Officer Myers
asked Appellant whether he was sure, and Appellant said, “Yes.” Only then did Officer
Myers search Appellant’s vehicle. At that time, Appellant still had not located and
furnished Officer Myers with proof of current insurance.

We hold that Appeilant’s consent to search was freely and voluntarily given at a
time when a traffic stop investigation was ongoing. We overrule Appellant’s sole issue
on appeal.

We affirm the judgment of the trial court.
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JIM R. WRIGHT
Senior Chief Justice

Before Chief Justice Gray,
Justice Johnson, and
Justice Wright?
Affirmed
Opinion delivered and filed September 15, 2021
Do not publish
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2 The Honorable Jim R. Wright, Senior Chief Justice (Retired) of the Eleventh Court of Appeals, sitting by
assignment of the Chief Justice of the Texas Supreme Court. See TEX. GOV'T CODE §§ 74.003, 75.002, 75.003.
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IN THE
TENTH COURT OF APPEALS

No. 10-19-00370-CR

BILLY WAYNE LEWIS,
Appellant
V.

THE STATE OF TEXAS,
Appellee

From the 82nd District Court
Falls County, Texas
Trial Court No. 10287

ORDER

Billy Lewis’s motion for rehearing filed on October 4, 2021, is denied.
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Motion denied
Order issued and filed November 17, 2021
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1 The Honorable Jim R. Wright, Senior Chief Justice (Retired) of the Eleventh Court of Appeals,
sitting by assignment of the Chief Justice of the Texas Supreme Court. See TEX. GOV'T CODE ANN. §§
74.003, 75.002, 75.003.
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