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(1) 

APPENDIX A 

UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF INDIANA 

NO. 19-CV-00013 

GORGI TALEVSKI, BY NEXT FRIEND,
IVANKA TALEVSKI, 

Plaintiff. 
v. 

HEALTH AND HOSPITAL CORPORATION OF MARION 
COUNTY ET AL., 

Defendants. 

RELEVANT DOCKET ENTRIES

Date Dkt. No. Docket Text 

01/10/19 1  COMPLAINT against All 
Defendants (Filing fee $ 400 
receipt number 0755-3779794.), 
filed by Gorgi Talevski. 
(Attachments: # 1 Civil Cover 
Sheet, # 2 Proposed Summons: 
HHC, # 3 Proposed Summons 
ASC, # 4 Proposed Summons 
VCR, # 5 Proposed Summons 
Combined) (Meisenhelder, Jay) 
(Entered: 01/10/2019) 
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Date Dkt. No. Docket Text 

03/26/19 14  MOTION TO DISMISS FOR 
FAILURE TO STATE A 
CLAIM by Defendants American 
Senior Communities LLC, Health 
and Hospital Corporation of 
Marion County The, Valparaiso 
Care and Rehabilitation. (Binford, 
Laura) (Entered: 03/26/2019) 

03/26/19 15  MEMORANDUM in Support 
of 14 MOTION TO DISMISS FOR 
FAILURE TO STATE A 
CLAIM filed by American Senior 
Communities LLC, Health and 
Hospital Corporation of Marion 
County The, Valparaiso Care and 
Rehabilitation. (Binford, Laura) 
(Entered: 03/26/2019) 

04/29/19 19  RESPONSE to Motion 
re 14 MOTION TO DISMISS FOR 
FAILURE TO STATE A 
CLAIM filed by Gorgi Talevski. 
(Meisenhelder, Jay) (Entered: 
04/29/2019) 

05/06/19 20  REPLY to Response to Motion 
re 14 MOTION TO DISMISS FOR 
FAILURE TO STATE A 
CLAIM filed by American Senior 
Communities LLC, Health and 
Hospital Corporation of Marion 
County The, Valparaiso Care and 
Rehabilitation. (Binford, Laura) 
(Entered: 05/06/2019) 

03/26/20 22  OPINION AND ORDER: 
Defendants’ Motion to 
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Date Dkt. No. Docket Text 
Dismiss 14 is GRANTED and this 
case is DISMISSED. Signed by 
Senior Judge James T Moody on 
3/26/2020. (shk) (Entered: 
03/26/2020) 

03/26/20 23  CLERK’S ENTRY OF 
JUDGMENT. (shk) (Entered: 
03/26/2020) 

04/22/20 24  NOTICE OF APPEAL as 
to 22 Opinion and Order, 
Terminate Civil Case, filed by 
Plaintiff Gorgi Talevski. Filing fee 
$ 505, receipt number 0755-
4206357. (Meisenhelder, Jay) 
(Entered: 04/22/2020) 
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APPENDIX B 

UNITED STATES COURT OF APPEALS  
FOR THE SEVENTH CIRCUIT

No. 20-1664 

GORGI TALEVSKI, BY NEXT FRIEND 
IVANKA TALEVSKI, 

Plaintiff—Appellant,

v. 

HEALTH AND HOSPITAL CORPORATION 
OF MARION COUNTY ET AL., 

Defendant—Appellee.

RELEVANT DOCKET ENTRIES 

Date Dkt. No. Docket Text 

04/23/20 1 Private civil case docketed. Fee 
paid. Docketing statement filed. 
Transcript information sheet due 
by 05/07/2020. Appellant’s brief 
due on or before 06/02/2020 for 
Gorgi Talevski. [1] [7076683] [20-
1664] (ER) [Entered: 04/23/2020 
12:16 PM] 
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Date Dkt. No. Docket Text 

07/31/20 15 Appellant’s brief filed by 
Appellant Gorgi Talevski. Paper 
copies due on 08/07/2020 
Electronically Transmitted. [15] 
[7097896] [20-1664] (DRS) 
[Entered: 08/03/2020 08:53 AM] 

09/29/20 38 Appellee’s brief filed by Appellees 
American Senior Communities, 
LLC, Health and Hospital 
Corporation of Marion County 
and Valparaiso Care and 
Rehabilitation. Paper copies due 
on 10/06/2020. Electronically 
Transmitted. [38] [7111382] [20-
1664] (GW) [Entered: 09/29/2020 
04:45 PM] 

11/03/20 58 Appellant’s reply brief filed by 
Appellant Gorgi Talevski. Paper 
copies due on 11/10/2020 
Electronically Transmitted. [58] 
[7119464] [20-1664] (CO) 
[Entered: 11/04/2020 09:14 AM] 

12/04/20 64  Case heard and taken under 
advisement by panel: Michael S. 
Kanne, Circuit Judge; Diane P. 
Wood, Circuit Judge and Michael 
Y. Scudder, Circuit Judge. [64] 
[7125783] [20-1664] (DRS) 
[Entered: 12/04/2020 09:29 AM] 

07/27/21 66 Filed opinion of the court by 
Judge Wood. REVERSED and 
REMANDED for further 
proceedings consistent with this 
opinion. Michael S. Kanne, 
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Date Dkt. No. Docket Text 
Circuit Judge; Diane P. Wood, 
Circuit Judge and Michael Y. 
Scudder, Circuit Judge. [66] 
[7175416] [20-1664] (FP) 
[Entered: 07/27/2021 11:54 AM] 

07/27/21 67 ORDER: Final judgment filed per 
opinion. With costs: yes. [67] 
[7175425] [20-1664] (FP) 
[Entered: 07/27/2021 12:24 PM] 

08/10/21 69 Filed Petition for Rehearing and 
Petition for Rehearing Enbanc by 
Appellees American Senior 
Communities, LLC, Health and 
Hospital Corporation of Marion 
County and Valparaiso Care and 
Rehabilitation. Paper copies due 
on 08/13/2021 [69] [7178308] [20-
1664] (GW) [Entered: 08/10/2021 
03:35 PM] 

08/25/21 71 ORDER: Defendants-appellees 
filed a petition for rehearing and 
rehearing en banc on August 10, 
2021. No judge in regular active 
service has requested a vote on 
the petition for rehearing en 
banc, and all members of the 
original panel have voted to deny 
panel rehearing. The petition for 
rehearing en banc is therefore 
DENIED. *Judge Candace 
Jackson-Akiwumi did not 
participate in the consideration 
of this matter. [71] [7181272] [20-
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Date Dkt. No. Docket Text 
1664] (CG) [Entered: 08/25/2021 
08:53 AM] 

09/02/21 72 Mandate issued. No record to be 
returned. [72] [7183096] [20-
1664] (GW) [Entered: 09/02/2021 
09:46 AM] 

12/02/21 73 Filed notice from the Supreme 
Court of the filing of a Petition for 
Writ of Certiorari. 21-806 [73] 
[7202945] [20-1664] (PS) 
[Entered: 12/02/2021 02:29 PM] 

05/02/22 74  Filed order from the Supreme 
Court. The motion to substitute 
Ivanka Talevski, as authorized 
representative, as respondent in 
place of Gorgi Talevski, 
Deceased, is granted. The 
Petition for Writ of Certiorari is 
GRANTED. 21-806. [74] 
[7233339] [20-1664] (FP) 
[Entered: 05/02/2022 02:16 PM] 
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APPENDIX C 

18 U.S.C. § 926C 

§ 926C. Carrying of concealed firearms by qualified 
retired law enforcement officers

(a) Notwithstanding any other provision of the law of 
any State or any political subdivision thereof, an 
individual who is a qualified retired law enforcement 
officer and who is carrying the identification required 
by subsection (d) may carry a concealed firearm that 
has been shipped or transported in interstate or 
foreign commerce, subject to subsection (b). 
(b) This section shall not be construed to supersede or 
limit the laws of any State that— 

(1) permit private persons or entities to prohibit or 
restrict the possession of concealed firearms on 
their property; or 
(2) prohibit or restrict the possession of firearms 
on any State or local government property, 
installation, building, base, or park. 

(c) As used in this section, the term “qualified retired 
law enforcement officer” means an individual who— 

(1) separated from service in good standing from 
service with a public agency as a law enforcement 
officer; 
(2) before such separation, was authorized by law 
to engage in or supervise the prevention, detection, 
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investigation, or prosecution of, or the 
incarceration of any person for, any violation of 
law, and had statutory powers of arrest or 
apprehension under section 807(b) of title 10, 
United States Code (article 7(b) of the Uniform 
Code of Military Justice); 
(3)(A) before such separation, served as a law 
enforcement officer for an aggregate of 10 years or 
more; or 
(B) separated from service with such agency, after 
completing any applicable probationary period of 
such service, due to a service-connected disability, 
as determined by such agency; 
(4) during the most recent 12-month period, has 
met, at the expense of the individual, the 
standards for qualification in firearms training for 
active law enforcement officers, as determined by 
the former agency of the individual, the State in 
which the individual resides or, if the State has not 
established such standards, either a law 
enforcement agency within the State in which the 
individual resides or the standards used by a 
certified firearms instructor that is qualified to 
conduct a firearms qualification test for active 
duty officers within that State; 
(5)(A) has not been officially found by a qualified 
medical professional employed by the agency to be 
unqualified for reasons relating to mental health 
and as a result of this finding will not be issued the 
photographic identification as described in 
subsection (d)(1); or 
(B) has not entered into an agreement with the 
agency from which the individual is separating 
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from service in which that individual 
acknowledges he or she is not qualified under this 
section for reasons relating to mental health and 
for those reasons will not receive or accept the 
photographic identification as described in 
subsection (d)(1); 
(6) is not under the influence of alcohol or another 
intoxicating or hallucinatory drug or substance; 
and 
(7) is not prohibited by Federal law from receiving 
a firearm. 

(d) The identification required by this subsection is— 
(1) a photographic identification issued by the 
agency from which the individual separated from 
service as a law enforcement officer that identifies 
the person as having been employed as a police 
officer or law enforcement officer and indicates 
that the individual has, not less recently than one 
year before the date the individual is carrying the 
concealed firearm, been tested or otherwise found 
by the agency to meet the active duty standards for 
qualification in firearms training as established by 
the agency to carry a firearm of the same type as 
the concealed firearm; or 
(2)(A) a photographic identification issued by the 
agency from which the individual separated from 
service as a law enforcement officer that identifies 
the person as having been employed as a police 
officer or law enforcement officer; and 
(B) a certification issued by the State in which the 
individual resides or by a certified firearms 
instructor that is qualified to conduct a firearms 
qualification test for active duty officers within 
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that State that indicates that the individual has, 
not less than 1 year before the date the individual 
is carrying the concealed firearm, been tested or 
otherwise found by the State or a certified firearms 
instructor that is qualified to conduct a firearms 
qualification test for active duty officers within 
that State to have met— 

(I) the active duty standards for qualification in 
firearms training, as established by the State, 
to carry a firearm of the same type as the 
concealed firearm; or 
(II) if the State has not established such 
standards, standards set by any law 
enforcement agency within that State to carry 
a firearm of the same type as the concealed 
firearm. 

(e) As used in this section— 
(1) the term “firearm”— 

(A) except as provided in this paragraph, has 
the same meaning as in section 921 of this title; 
(B) includes ammunition not expressly 
prohibited by Federal law or subject to the 
provisions of the National Firearms Act; and 
(C) does not include— 

(i) any machinegun (as defined in section 
5845 of the National Firearms Act); 
(ii) any firearm silencer (as defined 
in section 921 of this title); and 
(iii) any destructive device (as defined 
in section 921 of this title); and 
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(2) the term “service with a public agency as a law 
enforcement officer” includes service as a law 
enforcement officer of the Amtrak Police 
Department, service as a law enforcement officer 
of the Federal Reserve, or service as a law 
enforcement or police officer of the executive 
branch of the Federal Government. 
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APPENDIX D 

20 U.S.C. § 1232g 

§ 1232g. Family educational and privacy rights
(a) Conditions for availability of funds to 
educational agencies or institutions; inspection and 
review of education records; specific information to 
be made available; procedure for access to 
education records; reasonableness of time for such 
access; hearings; written explanations by parents; 
definitions 

(1)(A) No funds shall be made available under any 
applicable program to any educational agency or 
institution which has a policy of denying, or which 
effectively prevents, the parents of students who 
are or have been in attendance at a school of such 
agency or at such institution, as the case may be, 
the right to inspect and review the education 
records of their children. If any material or 
document in the education record of a student 
includes information on more than one student, 
the parents of one of such students shall have the 
right to inspect and review only such part of such 
material or document as relates to such student or 
to be informed of the specific information 
contained in such part of such material. Each 
educational agency or institution shall establish 
appropriate procedures for the granting of a 
request by parents for access to the education 
records of their children within a reasonable period 
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of time, but in no case more than forty-five days 
after the request has been made. 
(B) No funds under any applicable program shall 
be made available to any State educational agency 
(whether or not that agency is an educational 
agency or institution under this section) that has a 
policy of denying, or effectively prevents, the 
parents of students the right to inspect and review 
the education records maintained by the State 
educational agency on their children who are or 
have been in attendance at any school of an 
educational agency or institution that is subject to 
the provisions of this section. 
(C) The first sentence of subparagraph (A) shall 
not operate to make available to students in 
institutions of postsecondary education the 
following materials: 

(i) financial records of the parents of the 
student or any information contained therein; 
(ii) confidential letters and statements of 
recommendation, which were placed in the 
education records prior to January 1, 1975, if 
such letters or statements are not used for 
purposes other than those for which they were 
specifically intended; 
(iii) if the student has signed a waiver of the 
student’s right of access under this subsection 
in accordance with subparagraph (D), 
confidential recommendations— 

(I) respecting admission to any educational 
agency or institution, 
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(II) respecting an application for 
employment, and 
(III) respecting the receipt of an honor or 
honorary recognition. 

(D) A student or a person applying for admission 
may waive his right of access to confidential 
statements described in clause (iii) of 
subparagraph (C), except that such waiver shall 
apply to recommendations only if (i) the student is, 
upon request, notified of the names of all persons 
making confidential recommendations and (ii) 
such recommendations are used solely for the 
purpose for which they were specifically 
intended. Such waivers may not be required as a 
condition for admission to, receipt of financial aid 
from, or receipt of any other services or benefits 
from such agency or institution. 
(2) No funds shall be made available under any 
applicable program to any educational agency or 
institution unless the parents of students who are 
or have been in attendance at a school of such 
agency or at such institution are provided an 
opportunity for a hearing by such agency or 
institution, in accordance with regulations of the 
Secretary, to challenge the content of such 
student’s education records, in order to insure that 
the records are not inaccurate, misleading, or 
otherwise in violation of the privacy rights of 
students, and to provide an opportunity for the 
correction or deletion of any such inaccurate, 
misleading or otherwise inappropriate data 
contained therein and to insert into such records a 
written explanation of the parents respecting the 
content of such records. 



16 

(3) For the purposes of this section the term 
“educational agency or institution” means any 
public or private agency or institution which is the 
recipient of funds under any applicable program. 
(4)(A) For the purposes of this section, the term 
“education records” means, except as may be 
provided otherwise in subparagraph (B), those 
records, files, documents, and other materials 
which— 

(i) contain information directly related to a 
student; and 
(ii) are maintained by an educational agency or 
institution or by a person acting for such agency 
or institution. 

(B) The term “education records” does not 
include— 

(i) records of instructional, supervisory, and 
administrative personnel and educational 
personnel ancillary thereto which are in the 
sole possession of the maker thereof and which 
are not accessible or revealed to any other 
person except a substitute; 
(ii) records maintained by a law enforcement 
unit of the educational agency or institution 
that were created by that law enforcement unit 
for the purpose of law enforcement; 
(iii) in the case of persons who are employed by 
an educational agency or institution but who 
are not in attendance at such agency or 
institution, records made and maintained in 
the normal course of business which relate 
exclusively to such person in that person’s 
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capacity as an employee and are not available 
for use for any other purpose; or 
(iv) records on a student who is eighteen years 
of age or older, or is attending an institution of 
postsecondary education, which are made or 
maintained by a physician, psychiatrist, 
psychologist, or other recognized professional 
or paraprofessional acting in his professional or 
paraprofessional capacity, or assisting in that 
capacity, and which are made, maintained, or 
used only in connection with the provision of 
treatment to the student, and are not available 
to anyone other than persons providing such 
treatment, except that such records can be 
personally reviewed by a physician or other 
appropriate professional of the student’s choice. 

(5)(A) For the purposes of this section the term 
“directory information” relating to a student 
includes the following: the student’s name, 
address, telephone listing, date and place of birth, 
major field of study, participation in officially 
recognized activities and sports, weight and height 
of members of athletic teams, dates of attendance, 
degrees and awards received, and the most recent 
previous educational agency or institution 
attended by the student. 
(B) Any educational agency or institution making 
public directory information shall give public 
notice of the categories of information which it has 
designated as such information with respect to 
each student attending the institution or agency 
and shall allow a reasonable period of time after 
such notice has been given for a parent to inform 
the institution or agency that any or all of the 
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information designated should not be released 
without the parent’s prior consent. 
(6) For the purposes of this section, the term 
“student” includes any person with respect to 
whom an educational agency or institution 
maintains education records or personally 
identifiable information, but does not include a 
person who has not been in attendance at such 
agency or institution. 

(b) Release of education records; parental consent 
requirement; exceptions; compliance with judicial 
orders and subpoenas; audit and evaluation of 
federally-supported education programs; 
recordkeeping 

(1) No funds shall be made available under any 
applicable program to any educational agency or 
institution which has a policy or practice of 
permitting the release of education records (or 
personally identifiable information contained 
therein other than directory information, as 
defined in paragraph (5) of subsection (a)) of 
students without the written consent of their 
parents to any individual, agency, or organization, 
other than to the following— 

(A) other school officials, including teachers 
within the educational institution or local 
educational agency, who have been determined 
by such agency or institution to have legitimate 
educational interests, including the 
educational interests of the child for whom 
consent would otherwise be required; 
(B) officials of other schools or school systems 
in which the student seeks or intends to enroll, 
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upon condition that the student’s parents be 
notified of the transfer, receive a copy of the 
record if desired, and have an opportunity for a 
hearing to challenge the content of the record; 
(C)(i) authorized representatives of (I) the 
Comptroller General of the United States, (II) 
the Secretary, or (III) State educational 
authorities, under the conditions set forth in 
paragraph (3), or (ii) authorized 
representatives of the Attorney General for law 
enforcement purposes under the same 
conditions as apply to the Secretary under 
paragraph (3); 
(D) in connection with a student’s application 
for, or receipt of, financial aid; 
(E) State and local officials or authorities to 
whom such information is specifically allowed 
to be reported or disclosed pursuant to State 
statute adopted— 

(i) before November 19, 1974, if the allowed 
reporting or disclosure concerns the juvenile 
justice system and such system’s ability to 
effectively serve the student whose records 
are released, or 
(ii) after November 19, 1974, if— 

(I) the allowed reporting or disclosure 
concerns the juvenile justice system and 
such system’s ability to effectively serve, 
prior to adjudication, the student whose 
records are released; and 
(II) the officials and authorities to whom 
such information is disclosed certify in 
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writing to the educational agency or 
institution that the information will not 
be disclosed to any other party except as 
provided under State law without the 
prior written consent of the parent of the 
student.1

(F) organizations conducting studies for, or on 
behalf of, educational agencies or institutions 
for the purpose of developing, validating, or 
administering predictive tests, administering 
student aid programs, and improving 
instruction, if such studies are conducted in 
such a manner as will not permit the personal 
identification of students and their parents by 
persons other than representatives of such 
organizations and such information will be 
destroyed when no longer needed for the 
purpose for which it is conducted; 
(G) accrediting organizations in order to carry 
out their accrediting functions; 
(H) parents of a dependent student of such 
parents, as defined in section 152 of Title 26; 
(I) subject to regulations of the Secretary, in 
connection with an emergency, appropriate 
persons if the knowledge of such information is 
necessary to protect the health or safety of the 
student or other persons; 
(J)(i) the entity or persons designated in a 
Federal grand jury subpoena, in which case the 
court shall order, for good cause shown, the 
educational agency or institution (and any 

1 So in original. The period probably should be a semicolon. 
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officer, director, employee, agent, or attorney 
for such agency or institution) on which the 
subpoena is served, to not disclose to any 
person the existence or contents of the 
subpoena or any information furnished to the 
grand jury in response to the subpoena; and 
(ii) the entity or persons designated in any 
other subpoena issued for a law enforcement 
purpose, in which case the court or other 
issuing agency may order, for good cause 
shown, the educational agency or institution 
(and any officer, director, employee, agent, or 
attorney for such agency or institution) on 
which the subpoena is served, to not disclose to 
any person the existence or contents of the 
subpoena or any information furnished in 
response to the subpoena; 
(K) the Secretary of Agriculture, or authorized 
representative from the Food and Nutrition 
Service or contractors acting on behalf of the 
Food and Nutrition Service, for the purposes of 
conducting program monitoring, evaluations, 
and performance measurements of State and 
local educational and other agencies and 
institutions receiving funding or providing 
benefits of 1 or more programs authorized 
under the Richard B. Russell National School 
Lunch Act (42 U.S.C. 1751 et seq.) or the Child 
Nutrition Act of 1966 (42 U.S.C. 1771 et seq.) 
for which the results will be reported in an 
aggregate form that does not identify any 
individual, on the conditions that— 

(i) any data collected under this 
subparagraph shall be protected in a 
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manner that will not permit the personal 
identification of students and their parents 
by other than the authorized 
representatives of the Secretary; and 
(ii) any personally identifiable data shall be 
destroyed when the data are no longer 
needed for program monitoring, 
evaluations, and performance 
measurements; and 

(L) an agency caseworker or other 
representative of a State or local child welfare 
agency, or tribal organization (as defined 
in section 5304 of Title 25), who has the right to 
access a student’s case plan, as defined and 
determined by the State or tribal organization, 
when such agency or organization is legally 
responsible, in accordance with State or tribal 
law, for the care and protection of the student, 
provided that the education records, or the 
personally identifiable information contained 
in such records, of the student will not be 
disclosed by such agency or organization, 
except to an individual or entity engaged in 
addressing the student’s education needs and 
authorized by such agency or organization to 
receive such disclosure and such disclosure is 
consistent with the State or tribal laws 
applicable to protecting the confidentiality of a 
student’s education records. 

Nothing in subparagraph (E) of this paragraph 
shall prevent a State from further limiting the 
number or type of State or local officials who will 
continue to have access thereunder. 
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(2) No funds shall be made available under any 
applicable program to any educational agency or 
institution which has a policy or practice of 
releasing, or providing access to, any personally 
identifiable information in education records other 
than directory information, or as is permitted 
under paragraph (1) of this subsection, unless— 

(A) there is written consent from the student’s 
parents specifying records to be released, the 
reasons for such release, and to whom, and with 
a copy of the records to be released to the 
student’s parents and the student if desired by 
the parents, or 
(B) except as provided in paragraph (1)(J), such 
information is furnished in compliance with 
judicial order, or pursuant to any lawfully 
issued subpoena, upon condition that parents 
and the students are notified of all such orders 
or subpoenas in advance of the compliance 
therewith by the educational institution or 
agency, except when a parent is a party to a 
court proceeding involving child abuse and 
neglect (as defined in section 3 of the Child 
Abuse Prevention and Treatment Act (42 
U.S.C. 5101 note)) or dependency matters, and 
the order is issued in the context of that 
proceeding, additional notice to the parent by 
the educational agency or institution is not 
required. 

(3) Nothing contained in this section shall preclude 
authorized representatives of (A) the Comptroller 
General of the United States, (B) the Secretary, or 
(C) State educational authorities from having 
access to student or other records which may be 
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necessary in connection with the audit and 
evaluation of Federally-supported education 
programs, or in connection with the enforcement of 
the Federal legal requirements which relate to 
such programs: Provided, That except when 
collection of personally identifiable information is 
specifically authorized by Federal law, any data 
collected by such officials shall be protected in a 
manner which will not permit the personal 
identification of students and their parents by 
other than those officials, and such personally 
identifiable data shall be destroyed when no longer 
needed for such audit, evaluation, and 
enforcement of Federal legal requirements. 
(4)(A) Each educational agency or institution shall 
maintain a record, kept with the education records 
of each student, which will indicate all individuals 
(other than those specified in paragraph (1)(A) of 
this subsection), agencies, or organizations which 
have requested or obtained access to a student’s 
education records maintained by such educational 
agency or institution, and which will indicate 
specifically the legitimate interest that each such 
person, agency, or organization has in obtaining 
this information. Such record of access shall be 
available only to parents, to the school official and 
his assistants who are responsible for the custody 
of such records, and to persons or organizations 
authorized in, and under the conditions of, clauses 
(A) and (C) of paragraph (1) as a means of auditing 
the operation of the system. 
(B) With respect to this subsection, personal 
information shall only be transferred to a third 
party on the condition that such party will not 
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permit any other party to have access to such 
information without the written consent of the 
parents of the student. If a third party outside the 
educational agency or institution permits access to 
information in violation of paragraph (2)(A), or 
fails to destroy information in violation of 
paragraph (1)(F), the educational agency or 
institution shall be prohibited from permitting 
access to information from education records to 
that third party for a period of not less than five 
years. 
(5) Nothing in this section shall be construed to 
prohibit State and local educational officials from 
having access to student or other records which 
may be necessary in connection with the audit and 
evaluation of any federally or State supported 
education program or in connection with the 
enforcement of the Federal legal requirements 
which relate to any such program, subject to the 
conditions specified in the proviso in paragraph 
(3). 
(6)(A) Nothing in this section shall be construed to 
prohibit an institution of postsecondary education 
from disclosing, to an alleged victim of any crime 
of violence (as that term is defined in section 16 of 
Title 18), or a nonforcible sex offense, the final 
results of any disciplinary proceeding conducted by 
such institution against the alleged perpetrator of 
such crime or offense with respect to such crime or 
offense. 
(B) Nothing in this section shall be construed to 
prohibit an institution of postsecondary education 
from disclosing the final results of any disciplinary 
proceeding conducted by such institution against a 
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student who is an alleged perpetrator of any crime 
of violence (as that term is defined in section 16 of 
Title 18), or a nonforcible sex offense, if the 
institution determines as a result of that 
disciplinary proceeding that the student 
committed a violation of the institution’s rules or 
policies with respect to such crime or offense. 
(C) For the purpose of this paragraph, the final 
results of any disciplinary proceeding— 

(i) shall include only the name of the student, 
the violation committed, and any sanction 
imposed by the institution on that student; and 
(ii) may include the name of any other student, 
such as a victim or witness, only with the 
written consent of that other student. 

(7)(A) Nothing in this section may be construed to 
prohibit an educational institution from disclosing 
information provided to the institution 
under section 14071 of Title 42 concerning 
registered sex offenders who are required to 
register under such section. 
(B) The Secretary shall take appropriate steps to 
notify educational institutions that disclosure of 
information described in subparagraph (A) is 
permitted. 

(c) Surveys or data-gathering activities; regulations 

Not later than 240 days after October 20, 1994, the 
Secretary shall adopt appropriate regulations or 
procedures, or identify existing regulations or 
procedures, which protect the rights of privacy of 
students and their families in connection with any 
surveys or data-gathering activities conducted, 
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assisted, or authorized by the Secretary or an 
administrative head of an education agency. 
Regulations established under this subsection shall 
include provisions controlling the use, dissemination, 
and protection of such data. No survey or data-
gathering activities shall be conducted by the 
Secretary, or an administrative head of an education 
agency under an applicable program, unless such 
activities are authorized by law. 
(d) Students’ rather than parents’ permission or 
consent 

For the purposes of this section, whenever a student 
has attained eighteen years of age, or is attending an 
institution of postsecondary education, the permission 
or consent required of and the rights accorded to the 
parents of the student shall thereafter only be 
required of and accorded to the student. 
(e) Informing parents or students of rights under 
this section 

No funds shall be made available under any 
applicable program to any educational agency or 
institution unless such agency or institution 
effectively informs the parents of students, or the 
students, if they are eighteen years of age or older, or 
are attending an institution of postsecondary 
education, of the rights accorded them by this section. 
(f) Enforcement; termination of assistance 

The Secretary shall take appropriate actions to 
enforce this section and to deal with violations of this 
section, in accordance with this chapter, except that 
action to terminate assistance may be taken only if 
the Secretary finds there has been a failure to comply 
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with this section, and he has determined that 
compliance cannot be secured by voluntary means. 
(g) Office and review board; creation; functions 

The Secretary shall establish or designate an office 
and review board within the Department for the 
purpose of investigating, processing, reviewing, and 
adjudicating violations of this section and complaints 
which may be filed concerning alleged violations of 
this section. Except for the conduct of hearings, none 
of the functions of the Secretary under this section 
shall be carried out in any of the regional offices of 
such Department. 
(h) Disciplinary records; disclosure 

Nothing in this section shall prohibit an educational 
agency or institution from— 

(1) including appropriate information in the 
education record of any student concerning 
disciplinary action taken against such student for 
conduct that posed a significant risk to the safety 
or well-being of that student, other students, or 
other members of the school community; or 
(2) disclosing such information to teachers and 
school officials, including teachers and school 
officials in other schools, who have legitimate 
educational interests in the behavior of the 
student. 

(i) Drug and alcohol violation disclosures 
(1) In general 

Nothing in this Act or the Higher Education Act of 
1965 shall be construed to prohibit an institution 
of higher education from disclosing, to a parent or 
legal guardian of a student, information regarding 
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any violation of any Federal, State, or local law, or 
of any rule or policy of the institution, governing 
the use or possession of alcohol or a controlled 
substance, regardless of whether that information 
is contained in the student’s education records, if— 

(A) the student is under the age of 21; and 
(B) the institution determines that the student 
has committed a disciplinary violation with 
respect to such use or possession. 

(2) State law regarding disclosure 

Nothing in paragraph (1) shall be construed to 
supersede any provision of State law that prohibits 
an institution of higher education from making the 
disclosure described in subsection (a). 

(j) Investigation and prosecution of terrorism 
(1) In general 

Notwithstanding subsections (a) through (i) or any 
provision of State law, the Attorney General (or 
any Federal officer or employee, in a position not 
lower than an Assistant Attorney General, 
designated by the Attorney General) may submit a 
written application to a court of competent 
jurisdiction for an ex parte order requiring an 
educational agency or institution to permit the 
Attorney General (or his designee) to— 

(A) collect education records in the possession 
of the educational agency or institution that are 
relevant to an authorized investigation or 
prosecution of an offense listed in section 
2332b(g)(5)(B) of Title 18, or an act of domestic 
or international terrorism as defined in section 
2331 of that title; and 
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(B) for official purposes related to the 
investigation or prosecution of an offense 
described in paragraph (1)(A), retain, 
disseminate, and use (including as evidence at 
trial or in other administrative or judicial 
proceedings) such records, consistent with such 
guidelines as the Attorney General, after 
consultation with the Secretary, shall issue to 
protect confidentiality. 

(2) Application and approval 
(A) In general 

An application under paragraph (1) shall 
certify that there are specific and articulable 
facts giving reason to believe that the education 
records are likely to contain information 
described in paragraph (1)(A). 
(B) The court shall issue an order described in 
paragraph (1) if the court finds that the 
application for the order includes the 
certification described in subparagraph (A). 
(3) Protection of educational agency or 
institution 

An educational agency or institution that, in 
good faith, produces education records in 
accordance with an order issued under this 
subsection shall not be liable to any person for 
that production. 

(4) Record-keeping 

Subsection (b)(4) does not apply to education 
records subject to a court order under this 
subsection. 
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APPENDIX E 

20 U.S.C. § 1681

§ 1681. Sex
(a) Prohibition against discrimination; exceptions 

No person in the United States shall, on the basis of 
sex, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under 
any education program or activity receiving Federal 
financial assistance, except that: 

(1) Classes of educational institutions subject to 
prohibition 

in regard to admissions to educational institutions, 
this section shall apply only to institutions of 
vocational education, professional education, and 
graduate higher education, and to public 
institutions of undergraduate higher education; 
(2) Educational institutions commencing 
planned change in admissions 

in regard to admissions to educational institutions, 
this section shall not apply (A) for one year from 
June 23, 1972, nor for six years after June 23, 
1972, in the case of an educational institution 
which has begun the process of changing from 
being an institution which admits only students of 
one sex to being an institution which admits 
students of both sexes, but only if it is carrying out 
a plan for such a change which is approved by the 
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Secretary of Education or (B) for seven years from 
the date an educational institution begins the 
process of changing from being an institution 
which admits only students of only one sex to being 
an institution which admits students of both sexes, 
but only if it is carrying out a plan for such a 
change which is approved by the Secretary of 
Education, whichever is the later; 
(3) Educational institutions of religious 
organizations with contrary religious tenets 

this section shall not apply to an educational 
institution which is controlled by a religious 
organization if the application of this subsection 
would not be consistent with the religious tenets of 
such organization; 
(4) Educational institutions training individuals 
for military services or merchant marine 

this section shall not apply to an educational 
institution whose primary purpose is the training 
of individuals for the military services of the 
United States, or the merchant marine; 
(5) Public educational institutions with 
traditional and continuing admissions policy 

in regard to admissions this section shall not apply 
to any public institution of undergraduate higher 
education which is an institution that traditionally 
and continually from its establishment has had a 
policy of admitting only students of one sex; 
(6) Social fraternities or sororities; voluntary 
youth service organizations 

this section shall not apply to membership 
practices— 
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(A) of a social fraternity or social sorority which 
is exempt from taxation under section 501(a) of 
Title 26, the active membership of which 
consists primarily of students in attendance at 
an institution of higher education, or 
(B) of the Young Men’s Christian Association, 
Young Women’s Christian Association, Girl 
Scouts, Boy Scouts, Camp Fire Girls, and 
voluntary youth service organizations which 
are so exempt, the membership of which has 
traditionally been limited to persons of one sex 
and principally to persons of less than nineteen 
years of age; 

(7) Boy or Girl conferences 

this section shall not apply to— 
(A) any program or activity of the American 
Legion undertaken in connection with the 
organization or operation of any Boys State 
conference, Boys Nation conference, Girls State 
conference, or Girls Nation conference; or 
(B) any program or activity of any secondary 
school or educational institution specifically 
for— 

(i) the promotion of any Boys State 
conference, Boys Nation conference, Girls 
State conference, or Girls Nation 
conference; or 
(ii) the selection of students to attend any 
such conference; 
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(8) Father-son or mother-daughter activities at 
educational institutions 

this section shall not preclude father-son or 
mother-daughter activities at an educational 
institution, but if such activities are provided for 
students of one sex, opportunities for reasonably 
comparable activities shall be provided for 
students of the other sex; and 
(9) Institution of higher education scholarship 
awards in “beauty” pageants 

this section shall not apply with respect to any 
scholarship or other financial assistance awarded 
by an institution of higher education to any 
individual because such individual has received 
such award in any pageant in which the 
attainment of such award is based upon a 
combination of factors related to the personal 
appearance, poise, and talent of such individual 
and in which participation is limited to individuals 
of one sex only, so long as such pageant is in 
compliance with other nondiscrimination 
provisions of Federal law. 

(b) Preferential or disparate treatment because of 
imbalance in participation or receipt of Federal 
benefits; statistical evidence of imbalance 

Nothing contained in subsection (a) of this section 
shall be interpreted to require any educational 
institution to grant preferential or disparate 
treatment to the members of one sex on account of an 
imbalance which may exist with respect to the total 
number or percentage of persons of that sex 
participating in or receiving the benefits of any 
federally supported program or activity, in 
comparison with the total number or percentage of 
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persons of that sex in any community, State, section, 
or other area: Provided, That this subsection shall not 
be construed to prevent the consideration in any 
hearing or proceeding under this chapter of statistical 
evidence tending to show that such an imbalance 
exists with respect to the participation in, or receipt of 
the benefits of, any such program or activity by the 
members of one sex. 
(c) “Educational institution” defined 

For purposes of this chapter an educational 
institution means any public or private preschool, 
elementary, or secondary school, or any institution of 
vocational, professional, or higher education, except 
that in the case of an educational institution 
composed of more than one school, college, or 
department which are administratively separate 
units, such term means each such school, college, or 
department.
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APPENDIX F 

28 U.S.C. 411 (1940) 

§411. (Judicial Code, section 275.) Jurors; qualifications 
and exemptions. 

Jurors to serve in the courts of the United States, in 
each State respectively, shall have the same 
qualifications, subject to the provisions hereinafter 
contained, and be entitled to the same exemptions, as 
jurors of the highest court of law in such State may 
have and be entitled to at the time when such Jurors 
for service in the courts of the United States are 
summoned.
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APPENDIX G 

42 U.S.C. § 1320a-2 

§ 1320a-2. Effect of failure to carry out State plan

In an action brought to enforce a provision of this 
chapter, such provision is not to be deemed 
unenforceable because of its inclusion in a section of 
this chapter requiring a State plan or specifying the 
required contents of a State plan. This section is not 
intended to limit or expand the grounds for 
determining the availability of private actions to 
enforce State plan requirements other than by 
overturning any such grounds applied in Suter v. 
Artist M., 112 S. Ct. 1360 (1992), but not applied in 
prior Supreme Court decisions respecting such 
enforceability; provided, however, that this section is 
not intended to alter the holding in Suter v. Artist M. 
that section 671(a)(15) of this title is not enforceable 
in a private right of action. 
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APPENDIX H

42 U.S.C. § 1320a-10 

§ 1320a-10. Effect of failure to carry out State plan

In an action brought to enforce a provision of this 
chapter, such provision is not to be deemed 
unenforceable because of its inclusion in a section of 
this chapter requiring a State plan or specifying the 
required contents of a State plan. This section is not 
intended to limit or expand the grounds for 
determining the availability of private actions to 
enforce State plan requirements other than by 
overturning any such grounds applied in Suter v. 
Artist M., 112 S. Ct. 1360 (1992), but not applied in 
prior Supreme Court decisions respecting such 
enforceability: Provided, however, That this section is 
not intended to alter the holding in Suter v. Artist M. 
that section 671(a)(15) of this title is not enforceable 
in a private right of action. 
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APPENDIX I

42 U.S.C. § 1396r 

§ 1396r. Requirements for nursing facilities 
(a) “Nursing facility” defined 

In this subchapter, the term “nursing facility” means 
an institution (or a distinct part of an institution) 
which— 

(1) is primarily engaged in providing to residents— 
(A) skilled nursing care and related services for 
residents who require medical or nursing care, 
(B) rehabilitation services for the rehabilitation 
of injured, disabled, or sick persons, or 
(C) on a regular basis, health-related care and 
services to individuals who because of their 
mental or physical condition require care and 
services (above the level of room and board) 
which can be made available to them only 
through institutional facilities, 

and is not primarily for the care and treatment of 
mental diseases; 
(2) has in effect a transfer agreement (meeting the 
requirements of section 1395x(l) of this title) with 
one or more hospitals having agreements in effect 
under section 1395cc of this title; and 



40 

(3) meets the requirements for a nursing facility 
described in subsections (b), (c), and (d) of this 
section. 

Such term also includes any facility which is located 
in a State on an Indian reservation and is certified by 
the Secretary as meeting the requirements of 
paragraph (1) and subsections (b), (c), and (d). 
(b) Requirements relating to provision of services 

(1) Quality of life 
(A) In general 

A nursing facility must care for its residents in 
such a manner and in such an environment as 
will promote maintenance or enhancement of 
the quality of life of each resident. 
(B) Quality assessment and assurance 

A nursing facility must maintain a quality 
assessment and assurance committee, 
consisting of the director of nursing services, a 
physician designated by the facility, and at 
least 3 other members of the facility’s staff, 
which (i) meets at least quarterly to identify 
issues with respect to which quality assessment 
and assurance activities are necessary and (ii) 
develops and implements appropriate plans of 
action to correct identified quality deficiencies. 
A State or the Secretary may not require 
disclosure of the records of such committee 
except insofar as such disclosure is related to 
the compliance of such committee with the 
requirements of this subparagraph. 
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(2) Scope of services and activities under plan of 
care 

A nursing facility must provide services and 
activities to attain or maintain the highest 
practicable physical, mental, and psychosocial 
well-being of each resident in accordance with a 
written plan of care which— 

(A) describes the medical, nursing, and 
psychosocial needs of the resident and how such 
needs will be met; 
(B) is initially prepared, with the participation 
to the extent practicable of the resident or the 
resident’s family or legal representative, by a 
team which includes the resident’s attending 
physician and a registered professional nurse 
with responsibility for the resident; and 
(C) is periodically reviewed and revised by such 
team after each assessment under paragraph 
(3). 

(3) Residents’ assessment 
(A) Requirement 

A nursing facility must conduct a 
comprehensive, accurate, standardized, 
reproducible assessment of each resident’s 
functional capacity, which assessment— 

(i) describes the resident’s capability to 
perform daily life functions and significant 
impairments in functional capacity; 
(ii) is based on a uniform minimum data set 
specified by the Secretary under subsection 
(f)(6)(A); 
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(iii) uses an instrument which is specified by 
the State under subsection (e)(5); and 
(iv) includes the identification of medical 
problems. 

(B) Certification 
(i) In general 

Each such assessment must be conducted or 
coordinated (with the appropriate 
participation of health professionals) by a 
registered professional nurse who signs and 
certifies the completion of the assessment. 
Each individual who completes a portion of 
such an assessment shall sign and certify as 
to the accuracy of that portion of the 
assessment. 
(ii) Penalty for falsification 

(I) An individual who willfully and 
knowingly certifies under clause (i) a 
material and false statement in a 
resident assessment is subject to a civil 
money penalty of not more than $1,000 
with respect to each assessment. 
(II) An individual who willfully and 
knowingly causes another individual to 
certify under clause (i) a material and 
false statement in a resident assessment 
is subject to a civil money penalty of not 
more than $5,000 with respect to each 
assessment. 
(III) The provisions of section 1320a-
7a of this title (other than subsections (a) 
and (b)) shall apply to a civil money 
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penalty under this clause in the same 
manner as such provisions apply to a 
penalty or proceeding under section 
1320a-7a(a) of this title. 

(iii) Use of independent assessors 

If a State determines, under a survey under 
subsection (g) or otherwise, that there has 
been a knowing and willful certification of 
false assessments under this paragraph, the 
State may require (for a period specified by 
the State) that resident assessments under 
this paragraph be conducted and certified 
by individuals who are independent of the 
facility and who are approved by the State. 

(C) Frequency 
(i) In general 

Such an assessment must be conducted— 
(I) promptly upon (but no later than 14 
days after the date of) admission for each 
individual admitted on or after October 
1, 1990, and by not later than October 1, 
1991, for each resident of the facility on 
that date; 
(II) promptly after a significant change 
in the resident’s physical or mental 
condition; and 
(III) in no case less often than once every 
12 months. 

(ii) Resident review 

The nursing facility must examine each 
resident no less frequently than once every 
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3 months and, as appropriate, revise the 
resident’s assessment to assure the 
continuing accuracy of the assessment. 

(D) Use 

The results of such an assessment shall be used 
in developing, reviewing, and revising the 
resident’s plan of care under paragraph (2). 
(E) Coordination 

Such assessments shall be coordinated with 
any State-required preadmission screening 
program to the maximum extent practicable in 
order to avoid duplicative testing and effort. In 
addition, a nursing facility shall notify the 
State mental health authority or State mental 
retardation or developmental disability 
authority, as applicable, promptly after a 
significant change in the physical or mental 
condition of a resident who is mentally ill or 
mentally retarded. 
(F) Requirements relating to preadmission screening 
for mentally ill and mentally retarded individuals 

Except as provided in clauses (ii) and (iii) of 
subsection (e)(7)(A), a nursing facility must not 
admit, on or after January 1, 1989, any new 
resident who— 

(i) is mentally ill (as defined in subsection 
(e)(7)(G)(i)) unless the State mental health 
authority has determined (based on an 
independent physical and mental 
evaluation performed by a person or entity 
other than the State mental health 
authority) prior to admission that, because 
of the physical and mental condition of the 
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individual, the individual requires the level 
of services provided by a nursing facility, 
and, if the individual requires such level of 
services, whether the individual requires 
specialized services for mental illness, or 
(ii) is mentally retarded (as defined in 
subsection (e)(7)(G)(ii)) unless the State 
mental retardation or developmental 
disability authority has determined prior to 
admission that, because of the physical and 
mental condition of the individual, the 
individual requires the level of services 
provided by a nursing facility, and, if the 
individual requires such level of services, 
whether the individual requires specialized 
services for mental retardation. 

A State mental health authority and a State 
mental retardation or developmental disability 
authority may not delegate (by subcontract or 
otherwise) their responsibilities under this 
subparagraph to a nursing facility (or to an 
entity that has a direct or indirect affiliation or 
relationship with such a facility). 

(4) Provision of services and activities 
(A) In general 

To the extent needed to fulfill all plans of care 
described in paragraph (2), a nursing facility 
must provide (or arrange for the provision of)— 

(i) nursing and related services and 
specialized rehabilitative services to attain 
or maintain the highest practicable 
physical, mental, and psychosocial well-
being of each resident; 
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(ii) medically-related social services to 
attain or maintain the highest practicable 
physical, mental, and psychosocial well-
being of each resident; 
(iii) pharmaceutical services (including 
procedures that assure the accurate 
acquiring, receiving, dispensing, and 
administering of all drugs and biologicals) to 
meet the needs of each resident; 
(iv) dietary services that assure that the 
meals meet the daily nutritional and special 
dietary needs of each resident; 
(v) an on-going program, directed by a 
qualified professional, of activities designed 
to meet the interests and the physical, 
mental, and psychosocial well-being of each 
resident; 
(vi) routine dental services (to the extent 
covered under the State plan) and 
emergency dental services to meet the needs 
of each resident; and 
(vii) treatment and services required by 
mentally ill and mentally retarded residents 
not otherwise provided or arranged for (or 
required to be provided or arranged for) by 
the State. 

The services provided or arranged by the 
facility must meet professional standards of 
quality. 
(B) Qualified persons providing services 

Services described in clauses (i), (ii), (iii), (iv), 
and (vi) of subparagraph (A) must be provided 
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by qualified persons in accordance with each 
resident’s written plan of care. 
(C) Required nursing care; facility waivers 

(i) General requirements 

With respect to nursing facility services 
provided on or after October 1, 1990, a 
nursing facility— 

(I) except as provided in clause (ii), must 
provide 24-hour licensed nursing 
services which are sufficient to meet the 
nursing needs of its residents, and 
(II) except as provided in clause (ii), 
must use the services of a registered 
professional nurse for at least 8 
consecutive hours a day, 7 days a week. 

(ii) Waiver by State 

To the extent that a facility is unable to 
meet the requirements of clause (i), a State 
may waive such requirements with respect 
to the facility if— 

(I) the facility demonstrates to the 
satisfaction of the State that the facility 
has been unable, despite diligent efforts 
(including offering wages at the 
community prevailing rate for nursing 
facilities), to recruit appropriate 
personnel, 
(II) the State determines that a waiver of 
the requirement will not endanger the 
health or safety of individuals staying in 
the facility, 
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(III) the State finds that, for any such 
periods in which licensed nursing 
services are not available, a registered 
professional nurse or a physician is 
obligated to respond immediately to 
telephone calls from the facility, 
(IV) the State agency granting a waiver 
of such requirements provides notice of 
the waiver to the State long-term care 
ombudsman (established under section 
307(a)(12) of the Older Americans Act of 
1965) and the protection and advocacy 
system in the State for the mentally ill 
and the mentally retarded, and 
(V) the nursing facility that is granted 
such a waiver by a State notifies 
residents of the facility (or, where 
appropriate, the guardians or legal 
representatives of such residents) and 
members of their immediate families of 
the waiver. 

A waiver under this clause shall be subject 
to annual review and to the review of the 
Secretary and subject to clause (iii) shall be 
accepted by the Secretary for purposes of 
this subchapter to the same extent as is the 
State’s certification of the facility. In 
granting or renewing a waiver, a State may 
require the facility to use other qualified, 
licensed personnel. 
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(iii) Assumption of waiver authority by 
Secretary 

If the Secretary determines that a State has 
shown a clear pattern and practice of 
allowing waivers in the absence of diligent 
efforts by facilities to meet the staffing 
requirements, the Secretary shall assume 
and exercise the authority of the State to 
grant waivers. 

(5) Required training of nurse aides 
(A) In general 

(i) Except as provided in clause (ii), a 
nursing facility must not use on a full-time 
basis any individual as a nurse aide in the 
facility on or after October 1, 1990, for more 
than 4 months unless the individual— 

(I) has completed a training and 
competency evaluation program, or a 
competency evaluation program, 
approved by the State under subsection 
(e)(1)(A), and 
(II) is competent to provide nursing or 
nursing-related services. 

(ii) A nursing facility must not use on a 
temporary, per diem, leased, or on any other 
basis other than as a permanent employee 
any individual as a nurse aide in the facility 
on or after January 1, 1991, unless the 
individual meets the requirements 
described in clause (i). 
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(B) Offering competency evaluation programs 
for current employees 

A nursing facility must provide, for individuals 
used as a nurse aide by the facility as of 
January 1, 1990, for a competency evaluation 
program approved by the State under 
subsection (e)(1) and such preparation as may 
be necessary for the individual to complete such 
a program by October 1, 1990. 
(C) Competency 

The nursing facility must not permit an 
individual, other than in a training and 
competency evaluation program approved by 
the State, to serve as a nurse aide or provide 
services of a type for which the individual has 
not demonstrated competency and must not use 
such an individual as a nurse aide unless the 
facility has inquired of any State registry 
established under subsection (e)(2)(A) that the 
facility believes will include information 
concerning the individual. 
(D) Re-training required 

For purposes of subparagraph (A), if, since an 
individual’s most recent completion of a 
training and competency evaluation program, 
there has been a continuous period of 24 
consecutive months during none of which the 
individual performed nursing or nursing-
related services for monetary compensation, 
such individual shall complete a new training 
and competency evaluation program, or a new 
competency evaluation program. 
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(E) Regular in-service education 

The nursing facility must provide such regular 
performance review and regular in-service 
education as assures that individuals used as 
nurse aides are competent to perform services 
as nurse aides, including training for 
individuals providing nursing and nursing-
related services to residents with cognitive 
impairments. 
(F) “Nurse aide” defined 

In this paragraph, the term “nurse aide” means 
any individual providing nursing or nursing-
related services to residents in a nursing 
facility, but does not include an individual— 

(i) who is a licensed health professional (as 
defined in subparagraph (G)) or a registered 
dietician, or 
(ii) who volunteers to provide such services 
without monetary compensation. 

Such term includes an individual who provides 
such services through an agency or under a 
contract with the facility. 
(G) Licensed health professional defined 

In this paragraph, the term “licensed health 
professional” means a physician, physician 
assistant, nurse practitioner, physical, speech, 
or occupational therapist, physical or 
occupational therapy assistant, registered 
professional nurse, licensed practical nurse, or 
licensed or certified social worker. 
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(6) Physician supervision and clinical records 

A nursing facility must— 
(A) require that the health care of every 
resident be provided under the supervision of a 
physician (or, at the option of a State, under the 
supervision of a nurse practitioner, clinical 
nurse specialist, or physician assistant who is 
not an employee of the facility but who is 
working in collaboration with a physician); 
(B) provide for having a physician available to 
furnish necessary medical care in case of 
emergency; and 
(C) maintain clinical records on all residents, 
which records include the plans of care 
(described in paragraph (2)) and the residents’ 
assessments (described in paragraph (3)), as 
well as the results of any pre-admission 
screening conducted under subsection (e)(7). 

(7) Required social services 

In the case of a nursing facility with more than 120 
beds, the facility must have at least one social 
worker (with at least a bachelor’s degree in social 
work or similar professional qualifications) 
employed full-time to provide or assure the 
provision of social services. 
(8) Information on nurse staffing 

(A) In general 

A nursing facility shall post daily for each shift 
the current number of licensed and unlicensed 
nursing staff directly responsible for resident 
care in the facility. The information shall be 
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displayed in a uniform manner (as specified by 
the Secretary) and in a clearly visible place. 
(B) Publication of data 

A nursing facility shall, upon request, make 
available to the public the nursing staff data 
described in subparagraph (A). 

(c) Requirements relating to residents’ rights 
(1) General rights 

(A) Specified rights 

A nursing facility must protect and promote the 
rights of each resident, including each of the 
following rights: 

(i) Free choice 

The right to choose a personal attending 
physician, to be fully informed in advance 
about care and treatment, to be fully 
informed in advance of any changes in care 
or treatment that may affect the resident’s 
well-being, and (except with respect to a 
resident adjudged incompetent) to 
participate in planning care and treatment 
or changes in care and treatment. 
(ii) Free from restraints 

The right to be free from physical or mental 
abuse, corporal punishment, involuntary 
seclusion, and any physical or chemical 
restraints imposed for purposes of discipline 
or convenience and not required to treat the 
resident’s medical symptoms. Restraints 
may only be imposed— 
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(I) to ensure the physical safety of the 
resident or other residents, and 
(II) only upon the written order of a 
physician that specifies the duration and 
circumstances under which the 
restraints are to be used (except in 
emergency circumstances specified by 
the Secretary until such an order could 
reasonably be obtained). 

(iii) Privacy 

The right to privacy with regard to 
accommodations, medical treatment, 
written and telephonic communications, 
visits, and meetings of family and of 
resident groups. 
(iv) Confidentiality 

The right to confidentiality of personal and 
clinical records and to access to current 
clinical records of the resident upon request 
by the resident or the resident’s legal 
representative, within 24 hours (excluding 
hours occurring during a weekend or 
holiday) after making such a request. 
(v) Accommodation of needs 

The right— 
(I) to reside and receive services with 
reasonable accommodation of individual 
needs and preferences, except where the 
health or safety of the individual or other 
residents would be endangered, and 
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(II) to receive notice before the room or 
roommate of the resident in the facility 
is changed. 

(vi) Grievances 

The right to voice grievances with respect to 
treatment or care that is (or fails to be) 
furnished, without discrimination or 
reprisal for voicing the grievances and the 
right to prompt efforts by the facility to 
resolve grievances the resident may have, 
including those with respect to the behavior 
of other residents. 
(vii) Participation in resident and family 
groups 

The right of the resident to organize and 
participate in resident groups in the facility 
and the right of the resident’s family to meet 
in the facility with the families of other 
residents in the facility. 
(viii) Participation in other activities 

The right of the resident to participate in 
social, religious, and community activities 
that do not interfere with the rights of other 
residents in the facility. 
(ix) Examination of survey results 

The right to examine, upon reasonable 
request, the results of the most recent 
survey of the facility conducted by the 
Secretary or a State with respect to the 
facility and any plan of correction in effect 
with respect to the facility. 
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(x) Refusal of certain transfers 

The right to refuse a transfer to another 
room within the facility, if a purpose of the 
transfer is to relocate the resident from a 
portion of the facility that is not a skilled 
nursing facility (for purposes of subchapter 
XVIII) to a portion of the facility that is such 
a skilled nursing facility. 
(xi) Other rights 

Any other right established by the 
Secretary. 

Clause (iii) shall not be construed as requiring 
the provision of a private room. A resident’s 
exercise of a right to refuse transfer under 
clause (x) shall not affect the resident’s 
eligibility or entitlement to medical assistance 
under this subchapter or a State’s entitlement 
to Federal medical assistance under this 
subchapter with respect to services furnished to 
such a resident. 
(B) Notice of rights 

A nursing facility must— 
(i) inform each resident, orally and in 
writing at the time of admission to the 
facility, of the resident’s legal rights during 
the stay at the facility and of the 
requirements and procedures for 
establishing eligibility for medical 
assistance under this subchapter, including 
the right to request an assessment 
under section 1396r-5(c)(1)(B) of this title; 
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(ii) make available to each resident, upon 
reasonable request, a written statement of 
such rights (which statement is updated 
upon changes in such rights) including the 
notice (if any) of the State developed under 
subsection (e)(6); 
(iii) inform each resident who is entitled to 
medical assistance under this subchapter— 

(I) at the time of admission to the facility 
or, if later, at the time the resident 
becomes eligible for such assistance, of 
the items and services (including those 
specified under section 
1396a(a)(28)(B) of this title) that are 
included in nursing facility services 
under the State plan and for which the 
resident may not be charged (except as 
permitted in section 1396o of this title), 
and of those other items and services 
that the facility offers and for which the 
resident may be charged and the amount 
of the charges for such items and 
services, and 
(II) of changes in the items and services 
described in subclause (I) and of changes 
in the charges imposed for items and 
services described in that subclause; and 

(iv) inform each other resident, in writing 
before or at the time of admission and 
periodically during the resident’s stay, of 
services available in the facility and of 
related charges for such services, including 
any charges for services not covered under 
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subchapter XVIII or by the facility’s basic 
per diem charge. 

The written description of legal rights under 
this subparagraph shall include a description of 
the protection of personal funds under 
paragraph (6) and a statement that a resident 
may file a complaint with a State survey and 
certification agency respecting resident abuse 
and neglect and misappropriation of resident 
property in the facility. 
(C) Rights of incompetent residents 

In the case of a resident adjudged incompetent 
under the laws of a State, the rights of the 
resident under this subchapter shall devolve 
upon, and, to the extent judged necessary by a 
court of competent jurisdiction, be exercised by, 
the person appointed under State law to act on 
the resident’s behalf. 
(D) Use of psychopharmacologic drugs 

Psychopharmacologic drugs may be 
administered only on the orders of a physician 
and only as part of a plan (included in the 
written plan of care described in paragraph (2)) 
designed to eliminate or modify the symptoms 
for which the drugs are prescribed and only if, 
at least annually an independent, external 
consultant reviews the appropriateness of the 
drug plan of each resident receiving such drugs. 

(2) Transfer and discharge rights 
(A) In general 

A nursing facility must permit each resident to 
remain in the facility and must not transfer or 
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discharge the resident from the facility 
unless— 

(i) the transfer or discharge is necessary to 
meet the resident’s welfare and the 
resident’s welfare cannot be met in the 
facility; 
(ii) the transfer or discharge is appropriate 
because the resident’s health has improved 
sufficiently so the resident no longer needs 
the services provided by the facility; 
(iii) the safety of individuals in the facility is 
endangered; 
(iv) the health of individuals in the facility 
would otherwise be endangered; 
(v) the resident has failed, after reasonable 
and appropriate notice, to pay (or to have 
paid under this subchapter or subchapter 
XVIII on the resident’s behalf) for a stay at 
the facility; or 
(vi) the facility ceases to operate. 

In each of the cases described in clauses (i) 
through (iv), the basis for the transfer or 
discharge must be documented in the resident’s 
clinical record. In the cases described in clauses 
(i) and (ii), the documentation must be made by 
the resident’s physician, and in the case 
described in clause (iv) the documentation must 
be made by a physician. For purposes of clause 
(v), in the case of a resident who becomes 
eligible for assistance under this subchapter 
after admission to the facility, only charges 
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which may be imposed under this subchapter 
shall be considered to be allowable. 
(B) Pre-transfer and pre-discharge notice 

(i) In general 

Before effecting a transfer or discharge of a 
resident, a nursing facility must— 

(I) notify the resident (and, if known, an 
immediate family member of the 
resident or legal representative) of the 
transfer or discharge and the reasons 
therefor, 
(II) record the reasons in the resident’s 
clinical record (including any 
documentation required under 
subparagraph (A)), and 
(III) include in the notice the items 
described in clause (iii). 

(ii) Timing of notice 

The notice under clause (i)(I) must be made 
at least 30 days in advance of the resident’s 
transfer or discharge except— 

(I) in a case described in clause (iii) or 
(iv) of subparagraph (A); 
(II) in a case described in clause (ii) of 
subparagraph (A), where the resident’s 
health improves sufficiently to allow a 
more immediate transfer or discharge; 
(III) in a case described in clause (i) of 
subparagraph (A), where a more 
immediate transfer or discharge is 
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necessitated by the resident’s urgent 
medical needs; or 
(IV) in a case where a resident has not 
resided in the facility for 30 days. 

In the case of such exceptions, notice must 
be given as many days before the date of the 
transfer or discharge as is practicable. 
(iii) Items included in notice 

Each notice under clause (i) must include— 
(I) for transfers or discharges effected on 
or after October 1, 1989, notice of the 
resident’s right to appeal the transfer or 
discharge under the State process 
established under subsection (e)(3); 
(II) the name, mailing address, and 
telephone number of the State long-term 
care ombudsman (established under title 
III or VII of the Older Americans Act of 
1965 in accordance with section 712 of 
the Act); 
(III) in the case of residents with 
developmental disabilities, the mailing 
address and telephone number of the 
agency responsible for the protection and 
advocacy system for developmentally 
disabled individuals established under 
subtitle C of the Developmental 
Disabilities Assistance and Bill of Rights 
Act of 2000; and 
(IV) in the case of mentally ill residents 
(as defined in subsection (e)(7)(G)(i)), the 
mailing address and telephone number 
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of the agency responsible for the 
protection and advocacy system for 
mentally ill individuals established 
under the Protection and Advocacy for 
Mentally Ill Individuals Act. 

(C) Orientation 

A nursing facility must provide sufficient 
preparation and orientation to residents to 
ensure safe and orderly transfer or discharge 
from the facility. 
(D) Notice on bed-hold policy and readmission 

(i) Notice before transfer 

Before a resident of a nursing facility is 
transferred for hospitalization or 
therapeutic leave, a nursing facility must 
provide written information to the resident 
and an immediate family member or legal 
representative concerning— 

(I) the provisions of the State plan under 
this subchapter regarding the period (if 
any) during which the resident will be 
permitted under the State plan to return 
and resume residence in the facility, and 
(II) the policies of the facility regarding 
such a period, which policies must be 
consistent with clause (iii). 

(ii) Notice upon transfer 

At the time of transfer of a resident to a 
hospital or for therapeutic leave, a nursing 
facility must provide written notice to the 
resident and an immediate family member 
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or legal representative of the duration of 
any period described in clause (i). 
(iii) Permitting resident to return 

A nursing facility must establish and follow 
a written policy under which a resident— 

(I) who is eligible for medical assistance 
for nursing facility services under a 
State plan, 
(II) who is transferred from the facility 
for hospitalization or therapeutic leave, 
and 
(III) whose hospitalization or 
therapeutic leave exceeds a period paid 
for under the State plan for the holding 
of a bed in the facility for the resident, 

will be permitted to be readmitted to the 
facility immediately upon the first 
availability of a bed in a semiprivate room 
in the facility if, at the time of readmission, 
the resident requires the services provided 
by the facility. 

(E) Information respecting advance directives 

A nursing facility must comply with the 
requirement of section 1396a(w) of this title 
(relating to maintaining written policies and 
procedures respecting advance directives). 
(F) Continuing rights in case of voluntary 
withdrawal from participation 

(i) In general 

In the case of a nursing facility that 
voluntarily withdraws from participation in 
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a State plan under this subchapter but 
continues to provide services of the type 
provided by nursing facilities— 

(I) the facility’s voluntary withdrawal 
from participation is not an acceptable 
basis for the transfer or discharge of 
residents of the facility who were 
residing in the facility on the day before 
the effective date of the withdrawal 
(including those residents who were not 
entitled to medical assistance as of such 
day); 
(II) the provisions of this section 
continue to apply to such residents until 
the date of their discharge from the 
facility; and 
(III) in the case of each individual who 
begins residence in the facility after the 
effective date of such withdrawal, the 
facility shall provide notice orally and in 
a prominent manner in writing on a 
separate page at the time the individual 
begins residence of the information 
described in clause (ii) and shall obtain 
from each such individual at such time 
an acknowledgment of receipt of such 
information that is in writing, signed by 
the individual, and separate from other 
documents signed by such individual. 

Nothing in this subparagraph shall be 
construed as affecting any requirement of a 
participation agreement that a nursing 
facility provide advance notice to the State 
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or the Secretary, or both, of its intention to 
terminate the agreement. 
(ii) Information for new residents 

The information described in this clause for 
a resident is the following: 

(I) The facility is not participating in the 
program under this subchapter with 
respect to that resident. 
(II) The facility may transfer or 
discharge the resident from the facility 
at such time as the resident is unable to 
pay the charges of the facility, even 
though the resident may have become 
eligible for medical assistance for 
nursing facility services under this 
subchapter. 

(iii) Continuation of payments and 
oversight authority 

Notwithstanding any other provision of this 
subchapter, with respect to the residents 
described in clause (i)(I), a participation 
agreement of a facility described in clause (i) 
is deemed to continue in effect under such 
plan after the effective date of the facility’s 
voluntary withdrawal from participation 
under the State plan for purposes of— 

(I) receiving payments under the State 
plan for nursing facility services 
provided to such residents; 
(II) maintaining compliance with all 
applicable requirements of this 
subchapter; and 
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(III) continuing to apply the survey, 
certification, and enforcement authority 
provided under subsections (g) and (h) 
(including involuntary termination of a 
participation agreement deemed 
continued under this clause). 

(iv) No application to new residents 

This paragraph (other than subclause (III) 
of clause (i)) shall not apply to an individual 
who begins residence in a facility on or after 
the effective date of the withdrawal from 
participation under this subparagraph. 

(3) Access and visitation rights 

A nursing facility must— 
(A) permit immediate access to any resident by 
any representative of the Secretary, by any 
representative of the State, by an ombudsman 
or agency described in subclause (II), (III), or 
(IV) of paragraph (2)(B)(iii), or by the resident’s 
individual physician; 
(B) permit immediate access to a resident, 
subject to the resident’s right to deny or 
withdraw consent at any time, by immediate 
family or other relatives of the resident; 
(C) permit immediate access to a resident, 
subject to reasonable restrictions and the 
resident’s right to deny or withdraw consent at 
any time, by others who are visiting with the 
consent of the resident; 
(D) permit reasonable access to a resident by 
any entity or individual that provides health, 
social, legal, or other services to the resident, 
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subject to the resident’s right to deny or 
withdraw consent at any time; and 
(E) permit representatives of the State 
ombudsman (described in paragraph 
(2)(B)(iii)(II)), with the permission of the 
resident (or the resident’s legal representative) 
and consistent with State law, to examine a 
resident’s clinical records. 

(4) Equal access to quality care 
(A) In general 

A nursing facility must establish and maintain 
identical policies and practices regarding 
transfer, discharge, and the provision of 
services required under the State plan for all 
individuals regardless of source of payment. 
(B) Construction 

(i) Nothing prohibiting any charges for 
non-medicaid patients 

Subparagraph (A) shall not be construed as 
prohibiting a nursing facility from charging 
any amount for services furnished, 
consistent with the notice in paragraph 
(1)(B) describing such charges. 
(ii) No additional services required 

Subparagraph (A) shall not be construed as 
requiring a State to offer additional services 
on behalf of a resident than are otherwise 
provided under the State plan. 
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(5) Admissions policy 
(A) Admissions 

With respect to admissions practices, a nursing 
facility must— 

(i) (I) not require individuals applying to 
reside or residing in the facility to waive 
their rights to benefits under this 
subchapter or subchapter XVIII, (II) subject 
to subparagraph (B)(v), not require oral or 
written assurance that such individuals are 
not eligible for, or will not apply for, benefits 
under this subchapter or subchapter XVIII, 
and (III) prominently display in the facility 
written information, and provide to such 
individuals oral and written information, 
about how to apply for and use such benefits 
and how to receive refunds for previous 
payments covered by such benefits; 
(ii) not require a third party guarantee of 
payment to the facility as a condition of 
admission (or expedited admission) to, or 
continued stay in, the facility; and 
(iii) in the case of an individual who is 
entitled to medical assistance for nursing 
facility services, not charge, solicit, accept, 
or receive, in addition to any amount 
otherwise required to be paid under the 
State plan under this subchapter, any gift, 
money, donation, or other consideration as a 
precondition of admitting (or expediting the 
admission of) the individual to the facility or 
as a requirement for the individual’s 
continued stay in the facility. 
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(B) Construction 
(i) No preemption of stricter standards 

Subparagraph (A) shall not be construed as 
preventing States or political subdivisions 
therein from prohibiting, under State or 
local law, the discrimination against 
individuals who are entitled to medical 
assistance under the State plan with respect 
to admissions practices of nursing facilities. 
(ii) Contracts with legal representatives 

Subparagraph (A)(ii) shall not be construed 
as preventing a facility from requiring an 
individual, who has legal access to a 
resident’s income or resources available to 
pay for care in the facility, to sign a contract 
(without incurring personal financial 
liability) to provide payment from the 
resident’s income or resources for such care. 
(iii) Charges for additional services 
requested 

Subparagraph (A)(iii) shall not be construed 
as preventing a facility from charging a 
resident, eligible for medical assistance 
under the State plan, for items or services 
the resident has requested and received and 
that are not specified in the State plan as 
included in the term “nursing facility 
services”. 
(iv) Bona fide contributions 

Subparagraph (A)(iii) shall not be construed 
as prohibiting a nursing facility from 
soliciting, accepting, or receiving a 
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charitable, religious, or philanthropic 
contribution from an organization or from a 
person unrelated to the resident (or 
potential resident), but only to the extent 
that such contribution is not a condition of 
admission, expediting admission, or 
continued stay in the facility. 
(v) Treatment of continuing care retirement 
communities admission contracts 

Notwithstanding subclause (II) of 
subparagraph (A)(i), subject to subsections 
(c) and (d) of section 1396r-5 of this title, 
contracts for admission to a State licensed, 
registered, certified, or equivalent 
continuing care retirement community or 
life care community, including services in a 
nursing facility that is part of such 
community, may require residents to spend 
on their care resources declared for the 
purposes of admission before applying for 
medical assistance. 

(6) Protection of resident funds 
(A) In general 

The nursing facility— 
(i) may not require residents to deposit their 
personal funds with the facility, and 
(ii) upon the written authorization of the 
resident, must hold, safeguard, and account 
for such personal funds under a system 
established and maintained by the facility 
in accordance with this paragraph. 
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(B) Management of personal funds 

Upon written authorization of a resident under 
subparagraph (A)(ii), the facility must manage 
and account for the personal funds of the 
resident deposited with the facility as follows: 

(i) Deposit 

The facility must deposit any amount of 
personal funds in excess of $50 with respect 
to a resident in an interest bearing account 
(or accounts) that is separate from any of the 
facility’s operating accounts and credits all 
interest earned on such separate account to 
such account. With respect to any other 
personal funds, the facility must maintain 
such funds in a non-interest bearing account 
or petty cash fund. 
(ii) Accounting and records 

The facility must assure a full and complete 
separate accounting of each such resident’s 
personal funds, maintain a written record of 
all financial transactions involving the 
personal funds of a resident deposited with 
the facility, and afford the resident (or a 
legal representative of the resident) 
reasonable access to such record. 
(iii) Notice of certain balances 

The facility must notify each resident 
receiving medical assistance under the 
State plan under this subchapter when the 
amount in the resident’s account reaches 
$200 less than the dollar amount 
determined under section 1382(a)(3)(B) of 
this title and the fact that if the amount in 
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the account (in addition to the value of the 
resident’s other nonexempt resources) 
reaches the amount determined under such 
section the resident may lose eligibility for 
such medical assistance or for benefits 
under subchapter XVI. 
(iv) Conveyance upon death 

Upon the death of a resident with such an 
account, the facility must convey promptly 
the resident’s personal funds (and a final 
accounting of such funds) to the individual 
administering the resident’s estate. 

(C) Assurance of financial security 

The facility must purchase a surety bond, or 
otherwise provide assurance satisfactory to the 
Secretary, to assure the security of all personal 
funds of residents deposited with the facility. 
(D) Limitation on charges to personal funds 

The facility may not impose a charge against 
the personal funds of a resident for any item or 
service for which payment is made under this 
subchapter or subchapter XVIII. 

(7) Limitation on charges in case of medicaid-
eligible individuals 

(A) In general 

A nursing facility may not impose charges, for 
certain medicaid-eligible individuals for 
nursing facility services covered by the State 
under its plan under this subchapter, that 
exceed the payment amounts established by the 
State for such services under this subchapter. 
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(B) “Certain medicaid-eligible individual” 
defined 

In subparagraph (A), the term “certain 
medicaid-eligible individual” means an 
individual who is entitled to medical assistance 
for nursing facility services in the facility under 
this subchapter but with respect to whom such 
benefits are not being paid because, in 
determining the amount of the individual’s 
income to be applied monthly to payment for 
the costs of such services, the amount of such 
income exceeds the payment amounts 
established by the State for such services under 
this subchapter. 

(8) Posting of survey results 

A nursing facility must post in a place readily 
accessible to residents, and family members and 
legal representatives of residents, the results of 
the most recent survey of the facility conducted 
under subsection (g). 

(d) Requirements relating to administration and 
other matters 

(1) Administration 
(A) In general 

A nursing facility must be administered in a 
manner that enables it to use its resources 
effectively and efficiently to attain or maintain 
the highest practicable physical, mental, and 
psychosocial well-being of each resident 
(consistent with requirements established 
under subsection (f)(5)). 
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(B) Required notices 

If a change occurs in— 
(i) the persons with an ownership or control 
interest (as defined in section 1320a-
3(a)(3) of this title) in the facility, 
(ii) the persons who are officers, directors, 
agents, or managing employees (as defined 
in section 1320a-5(b) of this title) of the 
facility, 
(iii) the corporation, association, or other 
company responsible for the management of 
the facility, or 
(iv) the individual who is the administrator 
or director of nursing of the facility, 

the nursing facility must provide notice to the 
State agency responsible for the licensing of the 
facility, at the time of the change, of the change 
and of the identity of each new person, 
company, or individual described in the 
respective clause. 
(C) Nursing facility administrator 

The administrator of a nursing facility must 
meet standards established by the Secretary 
under subsection (f)(4). 
(V)1 Availability of survey, certification, and 
complaint investigation reports 

A nursing facility must— 
(i) have reports with respect to any surveys, 
certifications, and complaint investigations 

1 So in original. There are no subpars. (D) to (U). 
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made respecting the facility during the 3 
preceding years available for any individual 
to review upon request; and 
(ii) post notice of the availability of such 
reports in areas of the facility that are 
prominent and accessible to the public. 

The facility shall not make available under 
clause (i) identifying information about 
complainants or residents. 

(2) Licensing and Life Safety Code 
(A) Licensing 

A nursing facility must be licensed under 
applicable State and local law. 
(B) Life Safety Code 

A nursing facility must meet such provisions of 
such edition (as specified by the Secretary in 
regulation) of the Life Safety Code of the 
National Fire Protection Association as are 
applicable to nursing homes; except that— 

(i) the Secretary may waive, for such periods 
as he deems appropriate, specific provisions 
of such Code which if rigidly applied would 
result in unreasonable hardship upon a 
facility, but only if such waiver would not 
adversely affect the health and safety of 
residents or personnel, and 
(ii) the provisions of such Code shall not 
apply in any State if the Secretary finds that 
in such State there is in effect a fire and 
safety code, imposed by State law, which 
adequately protects residents of and 
personnel in nursing facilities. 
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(3) Sanitary and infection control and physical 
environment 

A nursing facility must— 
(A) establish and maintain an infection control 
program designed to provide a safe, sanitary, 
and comfortable environment in which 
residents reside and to help prevent the 
development and transmission of disease and 
infection, and 
(B) be designed, constructed, equipped, and 
maintained in a manner to protect the health 
and safety of residents, personnel, and the 
general public. 

(4) Miscellaneous 
(A) Compliance with Federal, State, and local 
laws and professional standards 

A nursing facility must operate and provide 
services in compliance with all applicable 
Federal, State, and local laws and regulations 
(including the requirements of section 1320a-
3 of this title) and with accepted professional 
standards and principles which apply to 
professionals providing services in such a 
facility. 
(B) Other 

A nursing facility must meet such other 
requirements relating to the health and safety 
of residents or relating to the physical facilities 
thereof as the Secretary may find necessary. 
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(e) State requirements relating to nursing facility 
requirements 

As a condition of approval of its plan under this 
subchapter, a State must provide for the following: 

(1) Specification and review of nurse aide 
training and competency evaluation programs 
and of nurse aide competency evaluation 
programs 

The State must— 
(A) by not later than January 1, 1989, specify 
those training and competency evaluation 
programs, and those competency evaluation 
programs, that the State approves for purposes 
of subsection (b)(5) and that meet the 
requirements established under subsection 
(f)(2), and 
(B) by not later than January 1, 1990, provide 
for the review and reapproval of such programs, 
at a frequency and using a methodology 
consistent with the requirements established 
under subsection (f)(2)(A)(iii). 

The failure of the Secretary to establish 
requirements under subsection (f)(2) shall not 
relieve any State of its responsibility under this 
paragraph. 
(2) Nurse aide registry 

(A) In general 

By not later than January 1, 1989, the State 
shall establish and maintain a registry of all 
individuals who have satisfactorily completed a 
nurse aide training and competency evaluation 
program, or a nurse aide competency 
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evaluation program, approved under 
paragraph (1) in the State, or any individual 
described in subsection (f)(2)(B)(ii) or in 
subparagraph (B), (C), or (D) of section 
6901(b)(4) of the Omnibus Budget 
Reconciliation Act of 1989. 
(B) Information in registry 

The registry under subparagraph (A) shall 
provide (in accordance with regulations of the 
Secretary) for the inclusion of specific 
documented findings by a State under 
subsection (g)(1)(C) of resident neglect or abuse 
or misappropriation of resident property 
involving an individual listed in the registry, as 
well as any brief statement of the individual 
disputing the findings. The State shall make 
available to the public information in the 
registry. In the case of inquiries to the registry 
concerning an individual listed in the registry, 
any information disclosed concerning such a 
finding shall also include disclosure of any such 
statement in the registry relating to the finding 
or a clear and accurate summary of such a 
statement. 
(C) Prohibition against charges 

A State may not impose any charges on a nurse 
aide relating to the registry established and 
maintained under subparagraph (A). 

(3) State appeals process for transfers and 
discharges 

The State, for transfers and discharges from 
nursing facilities effected on or after October 1, 
1989, must provide for a fair mechanism, meeting 
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the guidelines established under subsection (f)(3), 
for hearing appeals on transfers and discharges of 
residents of such facilities; but the failure of the 
Secretary to establish such guidelines under such 
subsection shall not relieve any State of its 
responsibility under this paragraph. 
(4) Nursing facility administrator standards 

By not later than July 1, 1989, the State must have 
implemented and enforced the nursing facility 
administrator standards developed under 
subsection (f)(4) respecting the qualification of 
administrators of nursing facilities. 
(5) Specification of resident assessment 
instrument 

Effective July 1, 1990, the State shall specify the 
instrument to be used by nursing facilities in the 
State in complying with the requirement of 
subsection (b)(3)(A)(iii). Such instrument shall 
be— 

(A) one of the instruments designated under 
subsection (f)(6)(B), or 
(B) an instrument which the Secretary has 
approved as being consistent with the 
minimum data set of core elements, common 
definitions, and utilization guidelines specified 
by the Secretary under subsection (f)(6)(A). 

(6) Notice of medicaid rights 

Each State, as a condition of approval of its plan 
under this subchapter, effective April 1, 1988, 
must develop (and periodically update) a written 
notice of the rights and obligations of residents of 
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nursing facilities (and spouses of such residents) 
under this subchapter. 
(7) State requirements for preadmission 
screening and resident review 

(A) Preadmission screening 
(i) In general 

Effective January 1, 1989, the State must 
have in effect a preadmission screening 
program, for making determinations (using 
any criteria developed under subsection 
(f)(8)) described in subsection (b)(3)(F) for 
mentally ill and mentally retarded 
individuals (as defined in subparagraph (G)) 
who are admitted to nursing facilities on or 
after January 1, 1989. The failure of the 
Secretary to develop minimum criteria 
under subsection (f)(8) shall not relieve any 
State of its responsibility to have a 
preadmission screening program under this 
subparagraph or to perform resident 
reviews under subparagraph (B). 
(ii) Clarification with respect to certain 
readmissions 

The preadmission screening program under 
clause (i) need not provide for 
determinations in the case of the 
readmission to a nursing facility of an 
individual who, after being admitted to the 
nursing facility, was transferred for care in 
a hospital. 
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(iii) Exception for certain hospital 
discharges 

The preadmission screening program under 
clause (i) shall not apply to the admission to 
a nursing facility of an individual— 

(I) who is admitted to the facility directly 
from a hospital after receiving acute 
inpatient care at the hospital, 
(II) who requires nursing facility 
services for the condition for which the 
individual received care in the hospital, 
and 
(III) whose attending physician has 
certified, before admission to the facility, 
that the individual is likely to require 
less than 30 days of nursing facility 
services. 

(B) State requirement for resident review 
(i) For mentally ill residents 

As of April 1, 1990, in the case of each 
resident of a nursing facility who is 
mentally ill, the State mental health 
authority must review and determine (using 
any criteria developed under subsection 
(f)(8) and based on an independent physical 
and mental evaluation performed by a 
person or entity other than the State mental 
health authority)— 

(I) whether or not the resident, because 
of the resident’s physical and mental 
condition, requires the level of services 
provided by a nursing facility or requires 
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the level of services of an inpatient 
psychiatric hospital for individuals 
under age 21 (as described in section 
1396d(h) of this title) or of an institution 
for mental diseases providing medical 
assistance to individuals 65 years of age 
or older; and 
(II) whether or not the resident requires 
specialized services for mental illness. 

(ii) For mentally retarded residents 

As of April 1, 1990, in the case of each 
resident of a nursing facility who is 
mentally retarded, the State mental 
retardation or developmental disability 
authority must review and determine (using 
any criteria developed under subsection 
(f)(8))— 

(I) whether or not the resident, because 
of the resident’s physical and mental 
condition, requires the level of services 
provided by a nursing facility or requires 
the level of services of an intermediate 
care facility described under section 
1396d(d) of this title; and 
(II) whether or not the resident requires 
specialized services for mental 
retardation. 

(iii) Review required upon change in 
resident’s condition 

A review and determination under clause (i) 
or (ii) must be conducted promptly after a 
nursing facility has notified the State 
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mental health authority or State mental 
retardation or developmental disability 
authority, as applicable, under subsection 
(b)(3)(E) with respect to a mentally ill or 
mentally retarded resident, that there has 
been a significant change in the resident’s 
physical or mental condition. 
(iv) Prohibition of delegation 

A State mental health authority, a State 
mental retardation or developmental 
disability authority, and a State may not 
delegate (by subcontract or otherwise) their 
responsibilities under this subparagraph to 
a nursing facility (or to an entity that has a 
direct or indirect affiliation or relationship 
with such a facility). 

(C) Response to preadmission screening and 
resident review 

As of April 1, 1990, the State must meet the 
following requirements: 

(i) Long-term residents not requiring 
nursing facility services, but requiring 
specialized services 

In the case of a resident who is determined, 
under subparagraph (B), not to require the 
level of services provided by a nursing 
facility, but to require specialized services 
for mental illness or mental retardation, 
and who has continuously resided in a 
nursing facility for at least 30 months before 
the date of the determination, the State 
must, in consultation with the resident’s 
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family or legal representative and care-
givers— 

(I) inform the resident of the 
institutional and noninstitutional 
alternatives covered under the State 
plan for the resident, 
(II) offer the resident the choice of 
remaining in the facility or of receiving 
covered services in an alternative 
appropriate institutional or 
noninstitutional setting, 
(III) clarify the effect on eligibility for 
services under the State plan if the 
resident chooses to leave the facility 
(including its effect on readmission to the 
facility), and 
(IV) regardless of the resident’s choice, 
provide for (or arrange for the provision 
of) such specialized services for the 
mental illness or mental retardation. 

A State shall not be denied payment under 
this subchapter for nursing facility services 
for a resident described in this clause 
because the resident does not require the 
level of services provided by such a facility, 
if the resident chooses to remain in such a 
facility. 
(ii) Other residents not requiring nursing 
facility services, but requiring specialized 
services 

In the case of a resident who is determined, 
under subparagraph (B), not to require the 
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level of services provided by a nursing 
facility, but to require specialized services 
for mental illness or mental retardation, 
and who has not continuously resided in a 
nursing facility for at least 30 months before 
the date of the determination, the State 
must, in consultation with the resident’s 
family or legal representative and care-
givers— 

(I) arrange for the safe and orderly 
discharge of the resident from the 
facility, consistent with the 
requirements of subsection (c)(2), 
(II) prepare and orient the resident for 
such discharge, and 
(III) provide for (or arrange for the 
provision of) such specialized services for 
the mental illness or mental retardation. 

(iii) Residents not requiring nursing 
facility services and not requiring 
specialized services 

In the case of a resident who is determined, 
under subparagraph (B), not to require the 
level of services provided by a nursing 
facility and not to require specialized 
services for mental illness or mental 
retardation, the State must— 

(I) arrange for the safe and orderly 
discharge of the resident from the 
facility, consistent with the 
requirements of subsection (c)(2), and 
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(II) prepare and orient the resident for 
such discharge. 

(iv) Annual report 

Each State shall report to the Secretary 
annually concerning the number and 
disposition of residents described in each of 
clauses (ii) and (iii). 

(D) Denial of payment 
(i) For failure to conduct preadmission 
screening or review 

No payment may be made under section 
1396b(a) of this title with respect to nursing 
facility services furnished to an individual 
for whom a determination is required under 
subsection (b)(3)(F) or subparagraph (B) but 
for whom the determination is not made. 
(ii) For certain residents not requiring 
nursing facility level of services 

No payment may be made under section 
1396b(a) of this title with respect to nursing 
facility services furnished to an individual 
(other than an individual described in 
subparagraph (C)(i)) who does not require 
the level of services provided by a nursing 
facility. 

(E) Permitting alternative disposition plans 

With respect to residents of a nursing facility 
who are mentally retarded or mentally ill and 
who are determined under subparagraph (B) 
not to require the level of services of such a 
facility, but who require specialized services for 
mental illness or mental retardation, a State 
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and the nursing facility shall be considered to 
be in compliance with the requirements of 
subparagraphs (A) through (C) of this 
paragraph if, before April 1, 1989, the State and 
the Secretary have entered into an agreement 
relating to the disposition of such residents of 
the facility and the State is in compliance with 
such agreement. Such an agreement may 
provide for the disposition of the residents after 
the date specified in subparagraph (C). The 
State may revise such an agreement, subject to 
the approval of the Secretary, before October 1, 
1991, but only if, under the revised agreement, 
all residents subject to the agreement who do 
not require the level of services of such a facility 
are discharged from the facility by not later 
than April 1, 1994. 
(F) Appeals procedures 

Each State, as a condition of approval of its 
plan under this subchapter, effective January 
1, 1989, must have in effect an appeals process 
for individuals adversely affected by 
determinations under subparagraph (A) or (B). 
(G) Definitions 

In this paragraph and in subsection (b)(3)(F): 
(i) An individual is considered to be 
“mentally ill” if the individual has a serious 
mental illness (as defined by the Secretary 
in consultation with the National Institute 
of Mental Health) and does not have a 
primary diagnosis of dementia (including 
Alzheimer’s disease or a related disorder) or 
a diagnosis (other than a primary diagnosis) 



88 

of dementia and a primary diagnosis that is 
not a serious mental illness. 
(ii) An individual is considered to be 
“mentally retarded” if the individual is 
mentally retarded or a person with a related 
condition (as described in section 
1396d(d) of this title). 
(iii) The term “specialized services” has the 
meaning given such term by the Secretary 
in regulations, but does not include, in the 
case of a resident of a nursing facility, 
services within the scope of services which 
the facility must provide or arrange for its 
residents under subsection (b)(4). 

(f) Responsibilities of Secretary relating to nursing 
facility requirements 

(1) General responsibility 

It is the duty and responsibility of the Secretary to 
assure that requirements which govern the 
provision of care in nursing facilities under State 
plans approved under this subchapter, and the 
enforcement of such requirements, are adequate to 
protect the health, safety, welfare, and rights of 
residents and to promote the effective and efficient 
use of public moneys. 
(2) Requirements for nurse aide training and 
competency evaluation programs and for nurse 
aide competency evaluation programs 

(A) In general 

For purposes of subsections (b)(5) and (e)(1)(A), 
the Secretary shall establish, by not later than 
September 1, 1988— 
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(i) requirements for the approval of nurse 
aide training and competency evaluation 
programs, including requirements relating 
to (I) the areas to be covered in such a 
program (including at least basic nursing 
skills, personal care skills, recognition of 
mental health and social service needs, care 
of cognitively impaired residents, basic 
restorative services, and residents’ rights) 
and content of the curriculum (including, in 
the case of initial training and, if the 
Secretary determines appropriate, in the 
case of ongoing training, dementia 
management training, and patient abuse 
prevention training,2 (II) minimum hours of 
initial and ongoing training and retraining 
(including not less than 75 hours in the case 
of initial training), (III) qualifications of 
instructors, and (IV) procedures for 
determination of competency; 
(ii) requirements for the approval of nurse 
aide competency evaluation programs, 
including requirement relating to the areas 
to be covered in such a program, including 
at least basic nursing skills, personal care 
skills, recognition of mental health and 
social service needs, care of cognitively 
impaired residents, basic restorative 
services, and residents’ rights, and 
procedures for determination of 
competency; 

2 So in original. Probably should be followed by a closing 
parenthesis. 
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(iii) requirements respecting the minimum 
frequency and methodology to be used by a 
State in reviewing such programs’ 
compliance with the requirements for such 
programs; and 
(iv) requirements, under both such 
programs, that— 

(I) provide procedures for determining 
competency that permit a nurse aide, at 
the nurse aide’s option, to establish 
competency through procedures or 
methods other than the passing of a 
written examination and to have the 
competency evaluation conducted at the 
nursing facility at which the aide is (or 
will be) employed (unless the facility is 
described in subparagraph (B)(iii)(I)), 
(II) prohibit the imposition on a nurse 
aide who is employed by (or who has 
received an offer of employment from) a 
facility on the date on which the aide 
begins either such program of any 
charges (including any charges for 
textbooks and other required course 
materials and any charges for the 
competency evaluation) for either such 
program, and 
(III) in the case of a nurse aide not 
described in subclause (II) who is 
employed by (or who has received an 
offer of employment from) a facility not 
later than 12 months after completing 
either such program, the State shall 
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provide for the reimbursement of costs 
incurred in completing such program on 
a prorata basis during the period in 
which the nurse aide is so employed. 

(B) Approval of certain programs 

Such requirements— 
(i) may permit approval of programs offered 
by or in facilities, as well as outside facilities 
(including employee organizations), and of 
programs in effect on December 22, 1987; 
(ii) shall permit a State to find that an 
individual who has completed (before July 1, 
1989) a nurse aide training and competency 
evaluation program shall be deemed to have 
completed such a program approved under 
subsection (b)(5) if the State determines 
that, at the time the program was offered, 
the program met the requirements for 
approval under such paragraph; and 
(iii) subject to subparagraphs (C) and (D), 
shall prohibit approval of such a program— 

(I) offered by or in a nursing facility 
which, within the previous 2 years— 

(a) has operated under a waiver 
under subsection (b)(4)(C)(ii) that 
was granted on the basis of a 
demonstration that the facility is 
unable to provide the nursing care 
required under subsection (b)(4)(C)(i) 
for a period in excess of 48 hours 
during a week; 
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(b) has been subject to an extended 
(or partial extended) survey 
under section 1395i-3(g)(2)(B)(i) of 
this title or subsection (g)(2)(B)(i); or 
(c) has been assessed a civil money 
penalty described in section 1395i-
3(h)(2)(B)(ii) of this title or subsection 
(h)(2)(A)(ii) of not less than $5,000, or 
has been subject to a remedy 
described in subsection (h)(1)(B)(i), 
clausesi3 (i), (iii), or (iv) of subsection 
(h)(2)(A), clauses4 (i) or (iii) of section 
1395i-3(h)(2)(B) of this title, 
or section 1395i-3(h)(4) of this title, 
or 

(II) offered by or in a nursing facility 
unless the State makes the 
determination, upon an individual’s 
completion of the program, that the 
individual is competent to provide 
nursing and nursing-related services in 
nursing facilities. 

A State may not delegate (through subcontract 
or otherwise) its responsibility under clause 
(iii)(II) to the nursing facility. 
(C) Waiver authorized 

Clause (iii)(I) of subparagraph (B) shall not 
apply to a program offered in (but not by) a 
nursing facility (or skilled nursing facility for 

3 So in original. Probably should be “clause”. 
4 So in original. Probably should be “clause”. 
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purposes of subchapter XVIII) in a State if the 
State— 

(i) determines that there is no other such 
program offered within a reasonable 
distance of the facility, 
(ii) assures, through an oversight effort, 
that an adequate environment exists for 
operating the program in the facility, and 
(iii) provides notice of such determination 
and assurances to the State long-term care 
ombudsman. 

(D) Waiver of disapproval of nurse-aide 
training programs 

Upon application of a nursing facility, the 
Secretary may waive the application of 
subparagraph (B)(iii)(I)(c) if the imposition of 
the civil monetary penalty was not related to 
the quality of care provided to residents of the 
facility. Nothing in this subparagraph shall be 
construed as eliminating any requirement upon 
a facility to pay a civil monetary penalty 
described in the preceding sentence. 

(3) Federal guidelines for State appeals process 
for transfers and discharges 

For purposes of subsections (c)(2)(B)(iii) and (e)(3), 
by not later than October 1, 1988, the Secretary 
shall establish guidelines for minimum standards 
which State appeals processes under subsection 
(e)(3) must meet to provide a fair mechanism for 
hearing appeals on transfers and discharges of 
residents from nursing facilities. 
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(4) Secretarial standards qualification of 
administrators 

For purposes of subsections (d)(1)(C) and (e)(4), the 
Secretary shall develop, by not later than March 1, 
1988, standards to be applied in assuring the 
qualifications of administrators of nursing 
facilities. 
(5) Criteria for administration 

The Secretary shall establish criteria for assessing 
a nursing facility’s compliance with the 
requirement of subsection (d)(1) with respect to— 

(A) its governing body and management, 
(B) agreements with hospitals regarding 
transfers of residents to and from the hospitals 
and to and from other nursing facilities, 
(C) disaster preparedness, 
(D) direction of medical care by a physician, 
(E) laboratory and radiological services, 
(F) clinical records, and 
(G) resident and advocate participation. 

(6) Specification of resident assessment data set 
and instruments 

The Secretary shall— 
(A) not later than January 1, 1989, specify a 
minimum data set of core elements and 
common definitions for use by nursing facilities 
in conducting the assessments required under 
subsection (b)(3), and establish guidelines for 
utilization of the data set; and 
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(B) by not later than April 1, 1990, designate 
one or more instruments which are consistent 
with the specification made under 
subparagraph (A) and which a State may 
specify under subsection (e)(5)(A) for use by 
nursing facilities in complying with the 
requirements of subsection (b)(3)(A)(iii). 

(7) List of items and services furnished in 
nursing facilities not chargeable to the personal 
funds of a resident 

(A) Regulations required 

Pursuant to the requirement of section 21(b) of 
the Medicare-Medicaid Anti-Fraud and Abuse 
Amendments of 1977, the Secretary shall issue 
regulations, on or before the first day of the 
seventh month to begin after December 22, 
1987, that define those costs which may be 
charged to the personal funds of residents in 
nursing facilities who are individuals receiving 
medical assistance with respect to nursing 
facility services under this subchapter and 
those costs which are to be included in the 
payment amount under this subchapter for 
nursing facility services. 
(B) Rule if failure to publish regulations 

If the Secretary does not issue the regulations 
under subparagraph (A) on or before the date 
required in that subparagraph, in the case of a 
resident of a nursing facility who is eligible to 
receive benefits for nursing facility services 
under this subchapter, for purposes of section 
1396a(a)(28)(B) of this title, the Secretary shall 
be deemed to have promulgated regulations 
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under this paragraph which provide that the 
costs which may not be charged to the personal 
funds of such resident (and for which payment 
is considered to be made under this subchapter) 
include, at a minimum, the costs for routine 
personal hygiene items and services furnished 
by the facility. 

(8) Federal minimum criteria and monitoring for 
preadmission screening and resident review 

(A) Minimum criteria 

The Secretary shall develop, by not later than 
October 1, 1988, minimum criteria for States to 
use in making determinations under 
subsections (b)(3)(F) and (e)(7)(B) and in 
permitting individuals adversely affected to 
appeal such determinations, and shall notify 
the States of such criteria. 
(B) Monitoring compliance 

The Secretary shall review, in a sufficient 
number of cases to allow reasonable inferences, 
each State’s compliance with the requirements 
of subsection (e)(7)(C)(ii) (relating to discharge 
and placement for active treatment of certain 
residents). 

(9) Criteria for monitoring State waivers 

The Secretary shall develop, by not later than 
October 1, 1988, criteria and procedures for 
monitoring State performances in granting 
waivers pursuant to subsection (b)(4)(C)(ii). 
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(10) Special focus facility program 
(A) In general 

The Secretary shall conduct a special focus 
facility program for enforcement of 
requirements for nursing facilities that the 
Secretary has identified as having 
substantially failed to meet applicable 
requirements of this chapter. 
(B) Periodic surveys 

Under such program the Secretary shall 
conduct surveys of each facility in the program 
not less often than once every 6 months. 

(g) Survey and certification process 
(1) State and Federal responsibility 

(A) In general 

Under each State plan under this subchapter, 
the State shall be responsible for certifying, in 
accordance with surveys conducted under 
paragraph (2), the compliance of nursing 
facilities (other than facilities of the State) with 
the requirements of subsections (b), (c), and (d). 
The Secretary shall be responsible for 
certifying, in accordance with surveys 
conducted under paragraph (2), the compliance 
of State nursing facilities with the 
requirements of such subsections. 
(B) Educational program 

Each State shall conduct periodic educational 
programs for the staff and residents (and their 
representatives) of nursing facilities in order to 
present current regulations, procedures, and 
policies under this section. 
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(C) Investigation of allegations of resident 
neglect and abuse and misappropriation of 
resident property 

The State shall provide, through the agency 
responsible for surveys and certification of 
nursing facilities under this subsection, for a 
process for the receipt and timely review and 
investigation of allegations of neglect and 
abuse and misappropriation of resident 
property by a nurse aide of a resident in a 
nursing facility or by another individual used 
by the facility in providing services to such a 
resident. The State shall, after notice to the 
individual involved and a reasonable 
opportunity for a hearing for the individual to 
rebut allegations, make a finding as to the 
accuracy of the allegations. If the State finds 
that a nurse aide has neglected or abused a 
resident or misappropriated resident property 
in a facility, the State shall notify the nurse 
aide and the registry of such finding. If the 
State finds that any other individual used by 
the facility has neglected or abused a resident 
or misappropriated resident property in a 
facility, the State shall notify the appropriate 
licensure authority. A State shall not make a 
finding that an individual has neglected a 
resident if the individual demonstrates that 
such neglect was caused by factors beyond the 
control of the individual. 
(D) Removal of name from nurse aide registry 

(i) In general 

In the case of a finding of neglect under 
subparagraph (C), the State shall establish 
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a procedure to permit a nurse aide to 
petition the State to have his or her name 
removed from the registry upon a 
determination by the State that— 

(I) the employment and personal history 
of the nurse aide does not reflect a 
pattern of abusive behavior or neglect; 
and 
(II) the neglect involved in the original 
finding was a singular occurrence. 

(ii) Timing of determination 

In no case shall a determination on a 
petition submitted under clause (i) be made 
prior to the expiration of the 1-year period 
beginning on the date on which the name of 
the petitioner was added to the registry 
under subparagraph (C). 

(E) Construction 

The failure of the Secretary to issue regulations 
to carry out this subsection shall not relieve a 
State of its responsibility under this subsection. 

(2) Surveys 
(A) Annual standard survey 

(i) In general 

Each nursing facility shall be subject to a 
standard survey, to be conducted without 
any prior notice to the facility. Any 
individual who notifies (or causes to be 
notified) a nursing facility of the time or 
date on which such a survey is scheduled to 
be conducted is subject to a civil money 
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penalty of not to exceed $2,000. The 
provisions of section 1320a-7a of this title 
(other than subsections (a) and (b)) shall 
apply to a civil money penalty under the 
previous sentence in the same manner as 
such provisions apply to a penalty or 
proceeding under section 1320a-7a(a) of this 
title. The Secretary shall review each 
State’s procedures for scheduling and 
conduct of standard surveys to assure that 
the State has taken all reasonable steps to 
avoid giving notice of such a survey through 
the scheduling procedures and the conduct 
of the surveys themselves. 
(ii) Contents 

Each standard survey shall include, for a 
case-mix stratified sample of residents— 

(I) a survey of the quality of care 
furnished, as measured by indicators of 
medical, nursing, and rehabilitative 
care, dietary and nutrition services, 
activities and social participation, and 
sanitation, infection control, and the 
physical environment, 
(II) written plans of care provided under 
subsection (b)(2) and an audit of the 
residents’ assessments under subsection 
(b)(3) to determine the accuracy of such 
assessments and the adequacy of such 
plans of care, and 
(III) a review of compliance with 
residents’ rights under subsection (c). 
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(iii) Frequency 
(I) In general 

Each nursing facility shall be subject to 
a standard survey not later than 15 
months after the date of the previous 
standard survey conducted under this 
subparagraph. The statewide average 
interval between standard surveys of a 
nursing facility shall not exceed 12 
months. 
(II) Special surveys 

If not otherwise conducted under 
subclause (I), a standard survey (or an 
abbreviated standard survey) may be 
conducted within 2 months of any 
change of ownership, administration, 
management of a nursing facility, or 
director of nursing in order to determine 
whether the change has resulted in any 
decline in the quality of care furnished in 
the facility. 

(B) Extended surveys 
(i) In general 

Each nursing facility which is found, under 
a standard survey, to have provided 
substandard quality of care shall be subject 
to an extended survey. Any other facility 
may, at the Secretary’s or State’s discretion, 
be subject to such an extended survey (or a 
partial extended survey). 
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(ii) Timing 

The extended survey shall be conducted 
immediately after the standard survey (or, 
if not practicable, not later than 2 weeks 
after the date of completion of the standard 
survey). 
(iii) Contents 

In such an extended survey, the survey 
team shall review and identify the policies 
and procedures which produced such 
substandard quality of care and shall 
determine whether the facility has complied 
with all the requirements described in 
subsections (b), (c), and (d). Such review 
shall include an expansion of the size of the 
sample of residents’ assessments reviewed 
and a review of the staffing, of in-service 
training, and, if appropriate, of contracts 
with consultants. 
(iv) Construction 

Nothing in this paragraph shall be 
construed as requiring an extended or 
partial extended survey as a prerequisite to 
imposing a sanction against a facility under 
subsection (h) on the basis of findings in a 
standard survey. 

(C) Survey protocol 

Standard and extended surveys shall be 
conducted— 

(i) based upon a protocol which the 
Secretary has developed, tested, and 
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validated by not later than January 1, 1990, 
and 
(ii) by individuals, of a survey team, who 
meet such minimum qualifications as the 
Secretary establishes by not later than such 
date. 

The failure of the Secretary to develop, test, or 
validate such protocols or to establish such 
minimum qualifications shall not relieve any 
State of its responsibility (or the Secretary of 
the Secretary’s responsibility) to conduct 
surveys under this subsection. 
(D) Consistency of surveys 

Each State shall implement programs to 
measure and reduce inconsistency in the 
application of survey results among surveyors. 
(E) Survey teams 

(i) In general 

Surveys under this subsection shall be 
conducted by a multidisciplinary team of 
professionals (including a registered 
professional nurse). 
(ii) Prohibition of conflicts of interest 

A State may not use as a member of a survey 
team under this subsection an individual 
who is serving (or has served within the 
previous 2 years) as a member of the staff of, 
or as a consultant to, the facility surveyed 
respecting compliance with the 
requirements of subsections (b), (c), and (d), 
or who has a personal or familial financial 
interest in the facility being surveyed. 
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(iii) Training 

The Secretary shall provide for the 
comprehensive training of State and 
Federal surveyors in the conduct of 
standard and extended surveys under this 
subsection, including the auditing of 
resident assessments and plans of care. No 
individual shall serve as a member of a 
survey team unless the individual has 
successfully completed a training and 
testing program in survey and certification 
techniques that has been approved by the 
Secretary. 

(3) Validation surveys 
(A) In general 

The Secretary shall conduct onsite surveys of a 
representative sample of nursing facilities in 
each State, within 2 months of the date of 
surveys conducted under paragraph (2) by the 
State, in a sufficient number to allow inferences 
about the adequacies of each State’s surveys 
conducted under paragraph (2). In conducting 
such surveys, the Secretary shall use the same 
survey protocols as the State is required to use 
under paragraph (2). If the State has 
determined that an individual nursing facility 
meets the requirements of subsections (b), (c), 
and (d), but the Secretary determines that the 
facility does not meet such requirements, the 
Secretary’s determination as to the facility’s 
noncompliance with such requirements is 
binding and supersedes that of the State 
survey. 
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(B) Scope 

With respect to each State, the Secretary shall 
conduct surveys under subparagraph (A) each 
year with respect to at least 5 percent of the 
number of nursing facilities surveyed by the 
State in the year, but in no case less than 5 
nursing facilities in the State. 
(C) Reduction in administrative costs for 
substandard performance 

If the Secretary finds, on the basis of such 
surveys, that a State has failed to perform 
surveys as required under paragraph (2) or that 
a State’s survey and certification performance 
otherwise is not adequate, the Secretary may 
provide for the training of survey teams in the 
State and shall provide for a reduction of the 
payment otherwise made to the State 
under section 1396b(a)(2)(D) of this title with 
respect to a quarter equal to 33 percent 
multiplied by a fraction, the denominator of 
which is equal to the total number of residents 
in nursing facilities surveyed by the Secretary 
that quarter and the numerator of which is 
equal to the total number of residents in 
nursing facilities which were found pursuant to 
such surveys to be not in compliance with any 
of the requirements of subsections (b), (c), and 
(d). A State that is dissatisfied with the 
Secretary’s findings under this subparagraph 
may obtain reconsideration and review of the 
findings under section 1316 of this title in the 
same manner as a State may seek 
reconsideration and review under that section 
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of the Secretary’s determination under section 
1316(a)(1) of this title. 
(D) Special surveys of compliance 

Where the Secretary has reason to question the 
compliance of a nursing facility with any of the 
requirements of subsections (b), (c), and (d), the 
Secretary may conduct a survey of the facility 
and, on the basis of that survey, make 
independent and binding determinations 
concerning the extent to which the nursing 
facility meets such requirements. 

(4) Investigation of complaints and monitoring 
nursing facility compliance 

Each State shall maintain procedures and 
adequate staff to— 

(A) investigate complaints of violations of 
requirements by nursing facilities, and 
(B) monitor, on-site, on a regular, as needed 
basis, a nursing facility’s compliance with the 
requirements of subsections (b), (c), and (d), if— 

(i) the facility has been found not to be in 
compliance with such requirements and is 
in the process of correcting deficiencies to 
achieve such compliance; 
(ii) the facility was previously found not to 
be in compliance with such requirements, 
has corrected deficiencies to achieve such 
compliance, and verification of continued 
compliance is indicated; or 
(iii) the State has reason to question the 
compliance of the facility with such 
requirements. 
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A State may maintain and utilize a specialized 
team (including an attorney, an auditor, and 
appropriate health care professionals) for the 
purpose of identifying, surveying, gathering 
and preserving evidence, and carrying out 
appropriate enforcement actions against 
substandard nursing facilities. 

(5) Disclosure of results of inspections and 
activities 

(A) Public information 

Each State, and the Secretary, shall make 
available to the public— 

(i) information respecting all surveys and 
certifications made respecting nursing 
facilities, including statements of 
deficiencies, within 14 calendar days after 
such information is made available to those 
facilities, and approved plans of correction, 
(ii) copies of cost reports of such facilities 
filed under this subchapter or under 
subchapter XVIII, 
(iii) copies of statements of ownership 
under section 1320a-3 of this title, and 
(iv) information disclosed under section 
1320a-5 of this title. 

(B) Notice to ombudsman 

Each State shall notify the State long-term care 
ombudsman (established under title III or VII 
of the Older Americans Act of 1965 in 
accordance with section 712 of the Act) of the 
State’s findings of noncompliance with any of 
the requirements of subsections (b), (c), and (d), 
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or of any adverse action taken against a 
nursing facility under paragraphs5 (1), (2), or 
(3) of subsection (h), with respect to a nursing 
facility in the State. 
(C) Notice to physicians and nursing facility 
administrator licensing board 

If a State finds that a nursing facility has 
provided substandard quality of care, the State 
shall notify— 

(i) the attending physician of each resident 
with respect to which such finding is made, 
and 
(ii) any State board responsible for the 
licensing of the nursing facility 
administrator of the facility. 

(D) Access to fraud control units 

Each State shall provide its State medicaid 
fraud and abuse control unit (established 
under section 1396b(q) of this title) with access 
to all information of the State agency 
responsible for surveys and certifications under 
this subsection. 
(E) Submission of survey and certification 
information to the Secretary 

In order to improve the timeliness of 
information made available to the public under 
subparagraph (A) and provided on the Nursing 
Home Compare Medicare website under 
subsection (i), each State shall submit 
information respecting any survey or 

5 So in original. Probably should be “paragraph”. 
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certification made respecting a nursing facility 
(including any enforcement actions taken by 
the State) to the Secretary not later than the 
date on which the State sends such information 
to the facility. The Secretary shall use the 
information submitted under the preceding 
sentence to update the information provided on 
the Nursing Home Compare Medicare website 
as expeditiously as practicable but not less 
frequently than quarterly. 

(h) Enforcement process 
(1) In general 

If a State finds, on the basis of a standard, 
extended, or partial extended survey under 
subsection (g)(2) or otherwise, that a nursing 
facility no longer meets a requirement of 
subsection (b), (c), or (d), and further finds that the 
facility’s deficiencies— 

(A) immediately jeopardize the health or safety 
of its residents, the State shall take immediate 
action to remove the jeopardy and correct the 
deficiencies through the remedy specified in 
paragraph (2)(A)(iii), or terminate the facility’s 
participation under the State plan and may 
provide, in addition, for one or more of the other 
remedies described in paragraph (2); or 
(B) do not immediately jeopardize the health or 
safety of its residents, the State may— 

(i) terminate the facility’s participation 
under the State plan, 
(ii) provide for one or more of the remedies 
described in paragraph (2), or 
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(iii) do both. 
Nothing in this paragraph shall be construed as 
restricting the remedies available to a State to 
remedy a nursing facility’s deficiencies. If a State 
finds that a nursing facility meets the 
requirements of subsections (b), (c), and (d), but, as 
of a previous period, did not meet such 
requirements, the State may provide for a civil 
money penalty under paragraph (2)(A)(ii) for the 
days in which it finds that the facility was not in 
compliance with such requirements. 
(2) Specified remedies 

(A) Listing 

Except as provided in subparagraph (B)(ii), 
each State shall establish by law (whether 
statute or regulation) at least the following 
remedies: 

(i) Denial of payment under the State plan 
with respect to any individual admitted to 
the nursing facility involved after such 
notice to the public and to the facility as may 
be provided for by the State. 
(ii) A civil money penalty assessed and 
collected, with interest, for each day in 
which the facility is or was out of compliance 
with a requirement of subsection (b), (c), or 
(d). Funds collected by a State as a result of 
imposition of such a penalty (or as a result 
of the imposition by the State of a civil 
money penalty for activities described in 
subsections (b)(3)(B)(ii)(I), (b)(3)(B)(ii)(II), 
or (g)(2)(A)(i)) shall be applied to the 
protection of the health or property of 
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residents of nursing facilities that the State 
or the Secretary finds deficient, including 
payment for the costs of relocation of 
residents to other facilities, maintenance of 
operation of a facility pending correction of 
deficiencies or closure, and reimbursement 
of residents for personal funds lost. 
(iii) The appointment of temporary 
management to oversee the operation of the 
facility and to assure the health and safety 
of the facility’s residents, where there is a 
need for temporary management while— 

(I) there is an orderly closure of the 
facility, or 
(II) improvements are made in order to 
bring the facility into compliance with all 
the requirements of subsections (b), (c), 
and (d). 

The temporary management under this 
clause shall not be terminated under 
subclause (II) until the State has 
determined that the facility has the 
management capability to ensure continued 
compliance with all the requirements of 
subsections (b), (c), and (d). 
(iv) The authority, in the case of an 
emergency, to close the facility, to transfer 
residents in that facility to other facilities, 
or both. 

The State also shall specify criteria, as to when 
and how each of such remedies is to be applied, 
the amounts of any fines, and the severity of 
each of these remedies, to be used in the 
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imposition of such remedies. Such criteria shall 
be designed so as to minimize the time between 
the identification of violations and final 
imposition of the remedies and shall provide for 
the imposition of incrementally more severe 
fines for repeated or uncorrected deficiencies. 
In addition, the State may provide for other 
specified remedies, such as directed plans of 
correction. 
(B) Deadline and guidance 

(i) Except as provided in clause (ii), as a 
condition for approval of a State plan for 
calendar quarters beginning on or after 
October 1, 1989, each State shall establish 
the remedies described in clauses (i) 
through (iv) of subparagraph (A) by not later 
than October 1, 1989. The Secretary shall 
provide, through regulations by not later 
than October 1, 1988, guidance to States in 
establishing such remedies; but the failure 
of the Secretary to provide such guidance 
shall not relieve a State of the responsibility 
for establishing such remedies. 
(ii) A State may establish alternative 
remedies (other than termination of 
participation) other than those described in 
clauses (i) through (iv) of subparagraph (A), 
if the State demonstrates to the Secretary’s 
satisfaction that the alternative remedies 
are as effective in deterring noncompliance 
and correcting deficiencies as those 
described in subparagraph (A). 
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(C) Assuring prompt compliance 

If a nursing facility has not complied with any 
of the requirements of subsections (b), (c), and 
(d), within 3 months after the date the facility 
is found to be out of compliance with such 
requirements, the State shall impose the 
remedy described in subparagraph (A)(i) for all 
individuals who are admitted to the facility 
after such date. 
(D) Repeated noncompliance 

In the case of a nursing facility which, on 3 
consecutive standard surveys conducted under 
subsection (g)(2), has been found to have 
provided substandard quality of care, the State 
shall (regardless of what other remedies are 
provided)— 

(i) impose the remedy described in 
subparagraph (A)(i), and 
(ii) monitor the facility under subsection 
(g)(4)(B), 

until the facility has demonstrated, to the 
satisfaction of the State, that it is in compliance 
with the requirements of subsections (b), (c), 
and (d), and that it will remain in compliance 
with such requirements. 
(E) Funding 

The reasonable expenditures of a State to 
provide for temporary management and other 
expenses associated with implementing the 
remedies described in clauses (iii) and (iv) of 
subparagraph (A) shall be considered, for 
purposes of section 1396b(a)(7) of this title, to 
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be necessary for the proper and efficient 
administration of the State plan. 
(F) Incentives for high quality care 

In addition to the remedies specified in this 
paragraph, a State may establish a program to 
reward, through public recognition, incentive 
payments, or both, nursing facilities that 
provide the highest quality care to residents 
who are entitled to medical assistance under 
this subchapter. For purposes of section 
1396b(a)(7) of this title, proper expenses 
incurred by a State in carrying out such a 
program shall be considered to be expenses 
necessary for the proper and efficient 
administration of the State plan under this 
subchapter. 

(3) Secretarial authority 
(A) For State nursing facilities 

With respect to a State nursing facility, the 
Secretary shall have the authority and duties 
of a State under this subsection, including the 
authority to impose remedies described in 
clauses (i), (ii), and (iii) of paragraph (2)(A). 
(B) Other nursing facilities 

With respect to any other nursing facility in a 
State, if the Secretary finds that a nursing 
facility no longer meets a requirement of 
subsection (b), (c), (d), or (e), and further finds 
that the facility’s deficiencies— 

(i) immediately jeopardize the health or 
safety of its residents, the Secretary shall 
take immediate action to remove the 
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jeopardy and correct the deficiencies 
through the remedy specified in 
subparagraph (C)(iii), or terminate the 
facility’s participation under the State plan 
and may provide, in addition, for one or 
more of the other remedies described in 
subparagraph (C); or 
(ii) do not immediately jeopardize the health 
or safety of its residents, the Secretary may 
impose any of the remedies described in 
subparagraph (C). 

Nothing in this subparagraph shall be 
construed as restricting the remedies available 
to the Secretary to remedy a nursing facility’s 
deficiencies. If the Secretary finds that a 
nursing facility meets such requirements but, 
as of a previous period, did not meet such 
requirements, the Secretary may provide for a 
civil money penalty under subparagraph (C)(ii) 
for the days on which he finds that the facility 
was not in compliance with such requirements. 
(C) Specified remedies 

The Secretary may take the following actions 
with respect to a finding that a facility has not 
met an applicable requirement: 

(i) Denial of payment 

The Secretary may deny any further 
payments to the State for medical 
assistance furnished by the facility to all 
individuals in the facility or to individuals 
admitted to the facility after the effective 
date of the finding. 
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(ii) Authority with respect to civil money 
penalties 

(I) In general 

Subject to subclause (II), the Secretary 
may impose a civil money penalty in an 
amount not to exceed $10,000 for each 
day of noncompliance. The provisions 
of section 1320a-7a of this title (other 
than subsections (a) and (b)) shall apply 
to a civil money penalty under the 
previous sentence in the same manner as 
such provisions apply to a penalty or 
proceeding under section 1320a-7a(a) of 
this title. 
(II) Reduction of civil money penalties 
in certain circumstances 

Subject to subclause (III), in the case 
where a facility self-reports and 
promptly corrects a deficiency for which 
a penalty was imposed under this clause 
not later than 10 calendar days after the 
date of such imposition, the Secretary 
may reduce the amount of the penalty 
imposed by not more than 50 percent. 
(III) Prohibitions on reduction for 
certain deficiencies 

(aa) Repeat deficiencies 

The Secretary may not reduce the 
amount of a penalty under subclause 
(II) if the Secretary had reduced a 
penalty imposed on the facility in the 
preceding year under such subclause 
with respect to a repeat deficiency. 
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(bb) Certain other deficiencies 

The Secretary may not reduce the 
amount of a penalty under subclause 
(II) if the penalty is imposed on the 
facility for a deficiency that is found 
to result in a pattern of harm or 
widespread harm, immediately 
jeopardizes the health or safety of a 
resident or residents of the facility, or 
results in the death of a resident of 
the facility. 

(IV) Collection of civil money penalties 

In the case of a civil money penalty 
imposed under this clause, the Secretary 
shall issue regulations that— 

(aa) subject to item (cc), not later 
than 30 days after the imposition of 
the penalty, provide for the facility to 
have the opportunity to participate in 
an independent informal dispute 
resolution process which generates a 
written record prior to the collection 
of such penalty; 
(bb) in the case where the penalty is 
imposed for each day of 
noncompliance, provide that a 
penalty may not be imposed for any 
day during the period beginning on 
the initial day of the imposition of the 
penalty and ending on the day on 
which the informal dispute resolution 
process under item (aa) is completed; 
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(cc) may provide for the collection of 
such civil money penalty and the 
placement of such amounts collected 
in an escrow account under the 
direction of the Secretary on the 
earlier of the date on which the 
informal dispute resolution process 
under item (aa) is completed or the 
date that is 90 days after the date of 
the imposition of the penalty; 
(dd) may provide that such amounts 
collected are kept in such account 
pending the resolution of any 
subsequent appeals; 
(ee) in the case where the facility 
successfully appeals the penalty, may 
provide for the return of such 
amounts collected (plus interest) to 
the facility; and 
(ff) in the case where all such appeals 
are unsuccessful, may provide that 
some portion of such amounts 
collected may be used to support 
activities that benefit residents, 
including assistance to support and 
protect residents of a facility that 
closes (voluntarily or involuntarily) 
or is decertified (including offsetting 
costs of relocating residents to home 
and community-based settings or 
another facility), projects that 
support resident and family councils 
and other consumer involvement in 
assuring quality care in facilities, and 
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facility improvement initiatives 
approved by the Secretary (including 
joint training of facility staff and 
surveyors, technical assistance for 
facilities implementing quality 
assurance programs, the 
appointment of temporary 
management firms, and other 
activities approved by the Secretary). 

(iii) Appointment of temporary management 

In consultation with the State, the 
Secretary may appoint temporary 
management to oversee the operation of the 
facility and to assure the health and safety 
of the facility’s residents, where there is a 
need for temporary management while— 

(I) there is an orderly closure of the 
facility, or 
(II) improvements are made in order to 
bring the facility into compliance with all 
the requirements of subsections (b), (c), 
and (d). 

The temporary management under this 
clause shall not be terminated under 
subclause (II) until the Secretary has 
determined that the facility has the 
management capability to ensure continued 
compliance with all the requirements of 
subsections (b), (c), and (d). 

The Secretary shall specify criteria, as to when 
and how each of such remedies is to be applied, 
the amounts of any fines, and the severity of 
each of these remedies, to be used in the 
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imposition of such remedies. Such criteria shall 
be designed so as to minimize the time between 
the identification of violations and final 
imposition of the remedies and shall provide for 
the imposition of incrementally more severe 
fines for repeated or uncorrected deficiencies. 
In addition, the Secretary may provide for other 
specified remedies, such as directed plans of 
correction. 
(D) Continuation of payments pending 
remediation 

The Secretary may continue payments, over a 
period of not longer than 6 months after the 
effective date of the findings, under this 
subchapter with respect to a nursing facility 
not in compliance with a requirement of 
subsection (b), (c), or (d), if— 

(i) the State survey agency finds that it is 
more appropriate to take alternative action 
to assure compliance of the facility with the 
requirements than to terminate the 
certification of the facility, and 
(ii) the State has submitted a plan and 
timetable for corrective action to the 
Secretary for approval and the Secretary 
approves the plan of corrective action. 

The Secretary shall establish guidelines for 
approval of corrective actions requested by 
States under this subparagraph. 

(4) Effective period of denial of payment 

A finding to deny payment under this subsection 
shall terminate when the State or Secretary (or 
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both, as the case may be) finds that the facility is 
in substantial compliance with all the 
requirements of subsections (b), (c), and (d). 
(5) Immediate termination of participation for 
facility where State or Secretary finds 
noncompliance and immediate jeopardy 

If either the State or the Secretary finds that a 
nursing facility has not met a requirement of 
subsection (b), (c), or (d), and finds that the failure 
immediately jeopardizes the health or safety of its 
residents, the State or the Secretary, 
respectively6 shall notify the other of such finding, 
and the State or the Secretary, respectively, shall 
take immediate action to remove the jeopardy and 
correct the deficiencies through the remedy 
specified in paragraph (2)(A)(iii) or (3)(C)(iii), or 
terminate the facility’s participation under the 
State plan. If the facility’s participation in the 
State plan is terminated by either the State or the 
Secretary, the State shall provide for the safe and 
orderly transfer of the residents eligible under the 
State plan consistent with the requirements of 
subsection (c)(2). 
(6) Special rules where State and Secretary do 
not agree on finding of noncompliance 

(A) State finding of noncompliance and no 
secretarial finding of noncompliance 

If the Secretary finds that a nursing facility has 
met all the requirements of subsections (b), (c), 
and (d), but a State finds that the facility has 
not met such requirements and the failure does 
not immediately jeopardize the health or safety 

6 So in original. Probably should be followed by a comma. 
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of its residents, the State’s findings shall 
control and the remedies imposed by the State 
shall be applied. 
(B) Secretarial finding of noncompliance and 
no State finding of noncompliance 

If the Secretary finds that a nursing facility has 
not met all the requirements of subsections (b), 
(c), and (d), and that the failure does not 
immediately jeopardize the health or safety of 
its residents, but the State has not made such 
a finding, the Secretary— 

(i) may impose any remedies specified in 
paragraph (3)(C) with respect to the facility, 
and 
(ii) shall (pending any termination by the 
Secretary) permit continuation of payments 
in accordance with paragraph (3)(D). 

(7) Special rules for timing of termination of 
participation where remedies overlap 

If both the Secretary and the State find that a 
nursing facility has not met all the requirements 
of subsections (b), (c), and (d), and neither finds 
that the failure immediately jeopardizes the 
health or safety of its residents— 

(A)(i) if both find that the facility’s 
participation under the State plan should be 
terminated, the State’s timing of any 
termination shall control so long as the 
termination date does not occur later than 6 
months after the date of the finding to 
terminate; 
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(ii) if the Secretary, but not the State, finds that 
the facility’s participation under the State plan 
should be terminated, the Secretary shall 
(pending any termination by the Secretary) 
permit continuation of payments in accordance 
with paragraph (3)(D); or 
(iii) if the State, but not the Secretary, finds 
that the facility’s participation under the State 
plan should be terminated, the State’s decision 
to terminate, and timing of such termination, 
shall control; and 
(B)(i) if the Secretary or the State, but not both, 
establishes one or more remedies which are 
additional or alternative to the remedy of 
terminating the facility’s participation under 
the State plan, such additional or alternative 
remedies shall also be applied, or 
(ii) if both the Secretary and the State establish 
one or more remedies which are additional or 
alternative to the remedy of terminating the 
facility’s participation under the State plan, 
only the additional or alternative remedies of 
the Secretary shall apply. 

(8) Construction 

The remedies provided under this subsection are 
in addition to those otherwise available under 
State or Federal law and shall not be construed as 
limiting such other remedies, including any 
remedy available to an individual at common law. 
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The remedies described in clauses (i), (ii)(IV),7 (iii), 
and (iv) of paragraph (2)(A) may be imposed during 
the pendency of any hearing. The provisions of this 
subsection shall apply to a nursing facility (or 
portion thereof) notwithstanding that the facility 
(or portion thereof) also is a skilled nursing facility 
for purposes of subchapter XVIII. 
(9) Sharing of information 

Notwithstanding any other provision of law, all 
information concerning nursing facilities required 
by this section to be filed with the Secretary or a 
State agency shall be made available by such 
facilities to Federal or State employees for 
purposes consistent with the effective 
administration of programs established under this 
subchapter and subchapter XVIII, including 
investigations by State medicaid fraud control 
units. 

(i) Nursing Home Compare website 
(1) Inclusion of additional information 

(A) In general 

The Secretary shall ensure that the 
Department of Health and Human Services 
includes, as part of the information provided for 
comparison of nursing homes on the official 
Internet website of the Federal Government for 
Medicare beneficiaries (commonly referred to 
as the “Nursing Home Compare” Medicare 
website) (or a successor website), the following 

7 So in original. Cl. (ii) of par. (2)(A) of this subsection does not 
contain subclauses. Probably means cl. (ii)(IV) of par. (3)(C) of 
this subsection. 
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information in a manner that is prominent, 
updated on a timely basis, easily accessible, 
readily understandable to consumers of long-
term care services, and searchable: 

(i) Staffing data for each facility (including 
resident census data and data on the hours 
of care provided per resident per day) based 
on data submitted under section 1320a-
7j(g) of this title, including information on 
staffing turnover and tenure, in a format 
that is clearly understandable to consumers 
of long-term care services and allows such 
consumers to compare differences in 
staffing between facilities and State and 
national averages for the facilities. Such 
format shall include— 

(I) concise explanations of how to 
interpret the data (such as plain English 
explanation of data reflecting “nursing 
home staff hours per resident day”); 
(II) differences in types of staff (such as 
training associated with different 
categories of staff); 
(III) the relationship between nurse 
staffing levels and quality of care; and 
(IV) an explanation that appropriate 
staffing levels vary based on patient case 
mix. 

(ii) Links to State Internet websites with 
information regarding State survey and 
certification programs, links to Form 2567 
State inspection reports (or a successor 
form) on such websites, information to guide 
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consumers in how to interpret and 
understand such reports, and the facility 
plan of correction or other response to such 
report. Any such links shall be posted on a 
timely basis. 
(iii) The standardized complaint form 
developed under section 1320a-7j(f) of this 
title, including explanatory material on 
what complaint forms are, how they are 
used, and how to file a complaint with the 
State survey and certification program and 
the State long-term care ombudsman 
program. 
(iv) Summary information on the number, 
type, severity, and outcome of substantiated 
complaints. 
(v) The number of adjudicated instances of 
criminal violations by a facility or the 
employees of a facility— 

(I) that were committed inside of the 
facility; and 
(II) with respect to such instances of 
violations or crimes committed outside of 
the facility, that were violations or 
crimes that resulted in the serious bodily 
injury of an elder. 

(B) Deadline for provision of information 
(i) In general 

Except as provided in clause (ii), the 
Secretary shall ensure that the information 
described in subparagraph (A) is included 
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on such website (or a successor website) not 
later than 1 year after March 23, 2010. 
(ii) Exception 

The Secretary shall ensure that the 
information described in subparagraph 
(A)(i) is included on such website (or a 
successor website) not later than the date on 
which the requirements under section 
1320a-7j(g) of this title are implemented. 

(2) Review and modification of website 
(A) In general 

The Secretary shall establish a process— 
(i) to review the accuracy, clarity of 
presentation, timeliness, and 
comprehensiveness of information reported 
on such website as of the day before March 
23, 2010; and 
(ii) not later than 1 year after March 23, 
2010, to modify or revamp such website in 
accordance with the review conducted under 
clause (i). 

(B) Consultation 

In conducting the review under subparagraph 
(A)(i), the Secretary shall consult with— 

(i) State long-term care ombudsman 
programs; 
(ii) consumer advocacy groups; 
(iii) provider stakeholder groups; 
(iv) skilled nursing facility employees and 
their representatives; and 
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(v) any other representatives of programs or 
groups the Secretary determines 
appropriate. 

(j) Construction 

Where requirements or obligations under this section 
are identical to those provided under section 1395i-
3 of this title, the fulfillment of those requirements or 
obligations under section 1395i-3 of this title shall be 
considered to be the fulfillment of the corresponding 
requirements or obligations under this section. 
(k) Funding for State strike teams 

In addition to amounts otherwise available, there is 
appropriated to the Secretary, out of any monies in 
the Treasury not otherwise appropriated, 
$250,000,000, to remain available until expended, for 
purposes of allocating such amount among the States 
(including the District of Columbia and each territory 
of the United States) for such a State to establish and 
implement a strike team that will be deployed to a 
nursing facility in the State with diagnosed or 
suspected cases of COVID-19 among residents or staff 
for the purposes of assisting with clinical care, 
infection control, or staffing during the emergency 
period described in section 1320b-5(g)(1)(B) of this 
title and the 1-year period immediately following the 
end of such emergency period. 
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APPENDIX J 

42 U.S.C. § 1983 

§ 1983. Civil action for deprivation of rights

Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any State 
or Territory or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the United States 
or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit in equity, 
or other proper proceeding for redress, except that in 
any action brought against a judicial officer for an act 
or omission taken in such officer’s judicial capacity, 
injunctive relief shall not be granted unless a 
declaratory decree was violated or declaratory relief 
was unavailable. For the purposes of this section, any 
Act of Congress applicable exclusively to the District 
of Columbia shall be considered to be a statute of the 
District of Columbia. 
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APPENDIX K 

42 U.S.C. § 1997 

§ 1997. Definitions

As used in this subchapter— 
(1) The term “institution” means any facility or 
institution— 

(A) which is owned, operated, or managed by, or 
provides services on behalf of any State or political 
subdivision of a State; and 
(B) which is— 

(i) for persons who are mentally ill, disabled, or 
retarded, or chronically ill or handicapped; 
(ii) a jail, prison, or other correctional facility; 
(iii) a pretrial detention facility; 
(iv) for juveniles— 

(I) held awaiting trial; 
(II) residing in such facility or institution for 
purposes of receiving care or treatment; or 
(III) residing for any State purpose in such 
facility or institution (other than a 
residential facility providing only 
elementary or secondary education that is 
not an institution in which reside juveniles 
who are adjudicated delinquent, in need of 
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supervision, neglected, placed in State 
custody, mentally ill or disabled, mentally 
retarded, or chronically ill or handicapped); 
or 
(v) providing skilled nursing, intermediate 
or long-term care, or custodial or residential 
care. 

(2) Privately owned and operated facilities shall not 
be deemed “institutions” under this subchapter if— 

(A) the licensing of such facility by the State 
constitutes the sole nexus between such facility 
and such State; 
(B) the receipt by such facility, on behalf of persons 
residing in such facility, of payments under title 
XVI, XVIII, or under a State plan approved under 
title XIX, of the Social Security Act, constitutes the 
sole nexus between such facility and such State; or 
(C) the licensing of such facility by the State, and 
the receipt by such facility, on behalf of persons 
residing in such facility, of payments under title 
XVI, XVIII, or under a State plan approved under 
title XIX, of the Social Security Act, constitutes the 
sole nexus between such facility and such State; 

(3) The term “person” means an individual, a trust or 
estate, a partnership, an association, or a corporation; 
(4) The term “State” means any of the several States, 
the District of Columbia, the Commonwealth of 
Puerto Rico, or any of the territories and possessions 
of the United States; 
(5) The term “legislative days” means any calendar 
day on which either House of Congress is in session. 
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APPENDIX L 

42 U.S.C. § 1997a 

§ 1997a. Initiation of civil actions
 (a) Discretionary authority of Attorney General; 
preconditions 

Whenever the Attorney General has reasonable cause 
to believe that any State or political subdivision of a 
State, official, employee, or agent thereof, or other 
person acting on behalf of a State or political 
subdivision of a State is subjecting persons residing in 
or confined to an institution, as defined in section 
1997 of this title, to egregious or flagrant conditions 
which deprive such persons of any rights, privileges, 
or immunities secured or protected by the 
Constitution or laws of the United States causing such 
persons to suffer grievous harm, and that such 
deprivation is pursuant to a pattern or practice of 
resistance to the full enjoyment of such rights, 
privileges, or immunities, the Attorney General, for or 
in the name of the United States, may institute a civil 
action in any appropriate United States district court 
against such party for such equitable relief as may be 
appropriate to insure the minimum corrective 
measures necessary to insure the full enjoyment of 
such rights, privileges, or immunities, except that 
such equitable relief shall be available under this 
subchapter to persons residing in or confined to an 
institution as defined in section 1997(1)(B)(ii) of this 
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title only insofar as such persons are subjected to 
conditions which deprive them of rights, privileges, or 
immunities secured or protected by the Constitution 
of the United States. 
(b) Discretionary award of attorney fees 

In any action commenced under this section, the court 
may allow the prevailing party, other than the United 
States, a reasonable attorney’s fee against the United 
States as part of the costs. 
(c) Attorney General to personally sign complaint 

The Attorney General shall personally sign any 
complaint filed pursuant to this section. 
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APPENDIX M 

42 U.S.C. § 2000d 

§ 2000d. Prohibition against exclusion from 
participation in, denial of benefits of, and 
discrimination under federally assisted programs 
on ground of race, color, or national origin

No person in the United States shall, on the ground of 
race, color, or national origin, be excluded from 
participation in, be denied the benefits of, or be 
subjected to discrimination under any program or 
activity receiving Federal financial assistance. 
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APPENDIX N 

42 U.S.C. 6010 (1976) 

§ 6010. Congressional findings respecting rights of 
the developmentally disabled 

Congress makes the following findings respecting the 
rights of persons with developmental disabilities: 

(1) Persons with developmental disabilities have a 
right to appropriate treatment, services, and 
habilitation for such disabilities. 
(2) The treatment, services, and habilitation for a 
person with developmental disabilities should be 
designed to maximize the developmental potential 
of the person and should be provided in the setting 
that is least restrictive of the person’s personal 
liberty. 
(3) The Federal Government and the States both 
have an obligation to assure that public funds are 
not provided to any institutional or other 
residential program for persons with 
developmental disabilities that— 

(A) does not provide treatment, services, and 
habilitation which is appropriate to the needs 
of such persons; or 
(B) does not meet the following minimum 
standards: 



136 

(i) Provision of a nourishing, well-balanced 
daily diet to the persons with developmental 
disabilities being served by the program. 
(ii) Provision to such persons of appropriate 
and sufficient medical and dental services. 
(iii) Prohibition of the use of physical 
restraint on such persons unless absolutely 
necessary and prohibition of the use of such 
restraint as a punishment or as a substitute 
for a habilitation program. 
(iv) Prohibition on the excessive use of 
chemical restraints on such persons and the 
use of such restraints as punishment or as a 
substitute for a habilitation program or in 
quantities that interfere with services, 
treatment, or habilitation for such persons. 
(v) Permission for close relatives of such 
persons to visit them at reasonable hours 
without prior notice. 
(vi) Compliance with adequate fire and 
safety standards as may be promulgated by 
the Secretary. 

(4) All programs for persons with developmental 
disabilities should meet standards which are 
designed to assure the most favorable possible 
outcome for those served, and- 

(A) in the case of residential programs serving 
persons in need of comprehensive health-
related, habilitative, or rehabilitative services, 
which are at least equivalent to those 
standards applicable to intermediate care 
facilities for the mentally retarded 
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promulgated in regulations of the Secretary on 
January 17, 1974 (39 Fed. Reg. pt. II), as 
appropriate when taking into account the size 
of the institutions and the service delivery 
arrangements of the facilities of the programs;  
(B) in the case of other residential programs for 
persons with developmental disabilities, which 
assure that care is appropriate to the needs of 
the persons being served by such programs, 
assure that the persons admitted to facilities of 
such programs are persons whose needs can be 
met through services provided by such 
facilities, and assure that the facilities under 
such programs provide for the humane care of 
the residents of the facilities, are sanitary, and 
protect their rights; and 
(C) in the case of nonresidential programs, 
which assure the care provided by such 
programs is appropriate to the persons served 
by the programs. 
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APPENDIX O 

42 U.S.C. 6010 (1976 Supp. III) 

§ 6010. Congressional findings respecting rights of 
the developmentally disabled 

Congress makes the following findings respecting the 
rights of persons with developmental disabilities: 

[See main edition for text of (1) to (4)] 
The rights of persons with developmental disabilities 
described in findings made in this section are in 
addition to any constitutional or other rights 
otherwise afforded to all persons. 
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APPENDIX P 

Rev. Stat. 563(12) (1874) 

SEC. 563. The district courts shall have jurisdiction as 
follows: 

* * * 
Twelfth. Of all suits at law or in equity authorized by 
law to be brought by any person to redress the 
deprivation, under color of any law, ordinance, 
regulation, custom, or usage of any State, of any right, 
privilege, or immunity secured by the Constitution of 
the United States, or of any and laws to persons right 
secured by any law of the United States to persons 
within the within jurisdiction thereof. 

* * * 
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APPENDIX Q 

Rev. Stat. 1977 (1874) 

SEC. 1977. All persons within the jurisdiction of the 
United States shall have the same right in every State 
and Territory to make and enforce contracts, to sue, 
be parties, give evidence, and to the fill and equal 
benefit of all laws and proceedings for the security of 
persons and property as is enjoyed by white citizens, 
and shall be subject to like punishment, pains, 
penalties, taxes, licenses, and exactions of every kind, 
and to no other.
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APPENDIX R 

Rev. Stat. 1978 (1874) 

SEC. 1978. All citizens of the United States shall have 
the same right, in every State and Territory, as is 
enjoyed by white citizens thereof to inherit, purchase, 
lease, sell, hold, and convey real and personal 
property.
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APPENDIX S 

Rev. Stat. 2004 (1874) 

Sec. 2004. All citizens of the United States who are 
otherwise qualified by law to vote at any election by 
the people in any State, Territory, district, county, 
city, parish, township, school district, municipality, or 
other territorial subdivision, shall be entitled and 
allowed to vote at all such elections, without 
distinction of race, color, or previous condition of 
servitude; any constitution, law, custom, usage, or 
regulation of any State or Territory, or by or under its 
authority, to the contrary notwithstanding.
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APPENDIX T 

Rev. Stat. 2005 (1874) 

Sec. 2005. When, under the authority of the 
constitution or laws of any State, or the laws of any 
Territory, any act is required to be done as a 
prerequisite or qualification for voting, and by such 
constitution or laws persons or officers are charged 
with the duty of furnishing to citizens an opportunity 
to perform such prerequisite, or to become qualified to 
vote, every such person and officer shall give to all 
citizens of the United States the same and equal 
opportunity to perform such prerequisite, and to 
become qualified to vote. 
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APPENDIX U 

42 C.F.R. § 483.10 

§ 483.10 Resident rights.

(a) Residents rights. The resident has a right to a 
dignified existence, self-determination, and 
communication with and access to persons and 
services inside and outside the facility, including 
those specified in this section. 

(1) A facility must treat each resident with respect 
and dignity and care for each resident in a manner 
and in an environment that promotes maintenance 
or enhancement of his or her quality of life, 
recognizing each resident’s individuality. The 
facility must protect and promote the rights of the 
resident. 
(2) The facility must provide equal access to quality 
care regardless of diagnosis, severity of condition, 
or payment source. A facility must establish and 
maintain identical policies and practices regarding 
transfer, discharge, and the provision of services 
under the State plan for all residents regardless of 
payment source. 

(b) Exercise of rights. The resident has the right to 
exercise his or her rights as a resident of the facility 
and as a citizen or resident of the United States. 

(1) The facility must ensure that the resident can 
exercise his or her rights without interference, 
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coercion, discrimination, or reprisal from the 
facility 
(2) The resident has the right to be free of 
interference, coercion, discrimination, and reprisal 
from the facility in exercising his or her rights and 
to be supported by the facility in the exercise of his 
or her rights as required under this subpart. 
(3) In the case of a resident who has not been 
adjudged incompetent by the state court, the 
resident has the right to designate a 
representative, in accordance with State law and 
any legal surrogate so designated may exercise the 
resident’s rights to the extent provided by state 
law. The same-sex spouse of a resident must be 
afforded treatment equal to that afforded to an 
opposite-sex spouse if the marriage was valid in 
the jurisdiction in which it was celebrated. 

(i) The resident representative has the right to 
exercise the resident’s rights to the extent those 
rights are delegated to the resident 
representative. 
(ii) The resident retains the right to exercise 
those rights not delegated to a resident 
representative, including the right to revoke a 
delegation of rights, except as limited by State 
law. 

(4) The facility must treat the decisions of a 
resident representative as the decisions of the 
resident to the extent required by the court or 
delegated by the resident, in accordance with 
applicable law. 
(5) The facility shall not extend the resident 
representative the right to make decisions on 
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behalf of the resident beyond the extent required 
by the court or delegated by the resident, in 
accordance with applicable law. 
(6) If the facility has reason to believe that a 
resident representative is making decisions or 
taking actions that are not in the best interests of 
a resident, the facility shall report such concerns 
in the manner required under State law. 
(7) In the case of a resident adjudged incompetent 
under the laws of a State by a court of competent 
jurisdiction, the rights of the resident devolve to 
and are exercised by the resident representative 
appointed under State law to act on the resident’s 
behalf. The court-appointed resident 
representative exercises the resident’s rights to the 
extent judged necessary by a court of competent 
jurisdiction, in accordance with State law 

(i) In the case of a resident representative 
whose decision-making authority is limited by 
State law or court appointment, the resident 
retains the right to make those decision outside 
the representative’s authority. 
(ii) The resident’s wishes and preferences must 
be considered in the exercise of rights by the 
representative. 
(iii) To the extent practicable, the resident must 
be provided with opportunities to participate in 
the care planning process. 

(c) Planning and implementing care. The resident has 
the right to be informed of, and participate in, his or 
her treatment, including: 
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(1) The right to be fully informed in language that 
he or she can understand of his or her total health 
status, including but not limited to, his or her 
medical condition. 
(2) The right to participate in the development and 
implementation of his or her person-centered plan 
of care, including but not limited to: 

(i) The right to participate in the planning 
process, including the right to identify 
individuals or roles to be included in the 
planning process, the right to request meetings 
and the right to request revisions to the person-
centered plan of care. 
(ii) The right to participate in establishing the 
expected goals and outcomes of care, the type, 
amount, frequency, and duration of care, and 
any other factors related to the effectiveness of 
the plan of care. 
(iii) The right to be informed, in advance, of 
changes to the plan of care. 
(iv) The right to receive the services and/or 
items included in the plan of care. 
(v) The right to see the care plan, including the 
right to sign after significant changes to the 
plan of care. 

(3) The facility shall inform the resident of the 
right to participate in his or her treatment and 
shall support the resident  in this right. The 
planning process must— 

(i) Facilitate the inclusion of the resident and/or 
resident representative. 
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(ii) Include an assessment of the resident’s 
strengths and needs. 
(iii) Incorporate the resident’s personal and 
cultural preferences in developing goals of care. 

(4) The right to be informed, in advance, of the care 
to be furnished and the type of care giver or 
professional that will furnish care. 
(5) The right to be informed in advance, by the 
physician or other practitioner or professional, of 
the risks and benefits of proposed care, of 
treatment and treatment alternatives or 
treatment options and to choose the alternative or 
option he or she prefers. 
(6) The right to request, refuse, and/or discontinue 
treatment, to participate in or refuse to participate 
in experimental research, and to formulate an 
advance directive. 
(7) The right to self-administer medications if the 
interdisciplinary team, as defined by 
§ 483.21(b)(2)(ii), has determined that this practice 
is clinically appropriate. 
(8) Nothing in this paragraph should be construed 
as the right of the resident to receive the provision 
of medical treatment or medical services deemed 
medically unnecessary or inappropriate. 

(d) Choice of attending physician. The resident has the 
right to choose his or her attending physician. 

(1) The physician must be licensed to practice, and 
(2) If the physician chosen by the resident refuses 
to or does not meet requirements specified in this 
part, the facility may seek alternate physician 
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participation as specified in paragraphs (d)(4) and 
(5) of this section to assure provision of appropriate 
and adequate care and treatment. 
(3) The facility must ensure that each resident 
remains informed of the name, specialty, and way of 
contacting the physician and other primary care 
professionals responsible for his or her care. 
(4) The facility must inform the resident if the 
facility determines that the physician chosen by 
the resident is unable     or unwilling to meet 
requirements specified in this part and the facility 
seeks alternate physician participation to assure 
provision of appropriate and adequate care and 
treatment. The facility must discuss the 
alternative physician participation with the 
resident and honor the resident’s preferences, if 
any, among options. 
(5) If the resident subsequently selects another 
attending physician who meets the requirements 
specified in this part, the facility must honor that 
choice. 

(e) Respect and dignity. The resident has a right to be 
treated with respect and dignity, including: 

(1) The right to be free from any physical or 
chemical restraints imposed for purposes of 
discipline or convenience, and not required to treat 
the resident’s medical symptoms, consistent with 
§ 483.12(a)(2). 
(2) The right to retain and use personal 
possessions, including furnishings, and clothing, 
as space permits, unless to do so would infringe 
upon the rights or health and safety of other 
residents. 
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(3) The right to reside and receive services in the 
facility with reasonable accommodation of resident 
needs and preferences except when to do so would 
endanger the health or safety of the resident or 
other residents. 
(4) The right to share a room with his or her spouse 
when married residents live in the same facility 
and both spouses consent to the arrangement. 
(5) The right to share a room with his or her 
roommate of choice when practicable, when both 
residents live in the same facility and both 
residents consent to the arrangement. 
(6) The right to receive written notice, including 
the reason for the change, before the resident’s 
room or roommate in the facility is changed. 
(7) The right to refuse to transfer to another room 
in the facility, if the purpose of the transfer is: 

(i) To relocate a resident of a SNF from the 
distinct part of the institution that is a SNF to 
a part of the institution that   is not a SNF, or 
(ii) to relocate a resident of a NF from the 
distinct part of the institution that is a NF to a 
distinct part of the institution that is a SNF. 
(iii) solely for the convenience of staff. 

(8) A resident’s exercise of the right to refuse 
transfer does not affect the resident’s eligibility or 
entitlement to Medicare or Medicaid benefits. 

(f) Self-determination. The resident has the right to 
and the facility must promote and facilitate resident 
self-determination through support of resident choice, 
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including but not limited to the rights specified in 
paragraphs (f)(1) through (11) of this section. 

(1) The resident has a right to choose activities, 
schedules (including sleeping and waking times), 
health care and providers of health care services 
consistent with his or her interests, assessments, 
plan of care and other applicable provisions of this 
part. 
(2) The resident has the right to make choices about 
aspects of his or her life in the facility that are 
significant to the resident. 
(3) The resident has a right to interact with 
members of the community and participate in 
community activities both inside and outside the 
facility. 
(4) The resident has a right to receive visitors of 
his or her choosing at the time of his or her 
choosing, subject to the resident’s right to deny 
visitation when applicable, and in a manner that 
does not impose on the rights of another resident. 

(i) The facility must provide immediate access 
to any resident by— 

(A) Any representative of the Secretary, 
(B) Any representative of the State, 
(C) Any representative of the Office of the 
State long term care ombudsman, 
(established under section 712 of the Older 
Americans Act of 1965, as amended 2016 (42 
U.S.C. 3001 et seq.), 
(D) The resident’s individual physician, 
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(E) Any representative of the protection and 
advocacy systems, as designated by the 
state, and as established under the 
Developmental Disabilities Assistance and 
Bill of Rights Act of 2000 (42 U.S.C. 15001 
et seq.), 
(F) Any representative of the agency 
responsible for the protection and advocacy 
system for individuals with a mental 
disorder (established under the Protection 
and Advocacy for Mentally Ill Individuals 
Act of 2000 (42 U.S.C. 10801 et seq.), and 
(G) The resident representative. 

(ii) The facility must provide immediate access 
to a resident by immediate family and other 
relatives of the resident, subject to the 
resident’s right to deny or withdraw consent at 
any time; 
(iii) The facility must provide immediate access 
to a resident by others who are visiting with the 
consent of the resident, subject to reasonable 
clinical and safety restrictions and the 
resident’s right to deny or withdraw consent at 
any time; 
(iv) The facility must provide reasonable access 
to a resident by any entity or individual that 
provides health, social, legal, or other services 
to the resident, subject to the resident’s right to 
deny or withdraw consent at any time; and 
(v) The facility must have written policies and 
procedures regarding the visitation rights of 
residents, including those setting forth any 
clinically necessary or reasonable restriction or 
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limitation or safety restriction or limitation, 
when such limitations may apply consistent 
with the requirements of this subpart, that the 
facility may need to place on such rights and 
the reasons for the clinical or safety restriction 
or limitation. 
(vi) A facility must meet the following 
requirements: 

(A) Inform each resident (or resident 
representative, where appropriate) of his or 
her visitation rights and related facility 
policy and procedures, including any clinical 
or safety restriction or limitation on such 
rights, consistent with the requirements of 
this subpart, the reasons for the restriction 
or limitation, and to whom the restrictions 
apply, when he or she is informed of his or 
her other rights under this section. 
(B) Inform each resident of the right, subject 
to his or her consent, to receive the visitors 
whom he or she designates, including, but 
not limited to, a spouse (including a same-
sex spouse), a domestic partner (including a 
same-sex domestic partner), another family 
member, or a friend, and his or her right to 
withdraw or deny such consent at any time. 
(C) Not restrict, limit, or otherwise deny 
visitation privileges on the basis of race, 
color, national origin, religion, sex, gender 
identity, sexual orientation, or disability. 
(D) Ensure that all visitors enjoy full and 
equal visitation privileges consistent with 
resident preferences. 
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(5) The resident has a right to organize and 
participate in resident groups in the facility. 

(i) The facility must provide a resident or family 
group, if one exists, with private space; and 
take reasonable steps, with the approval of the 
group, to make residents and family members 
aware of upcoming meetings in a timely 
manner. 
(ii) Staff, visitors, or other guests may attend 
resident group or family group meetings only at 
the respective group’s invitation. 
(iii) The facility must provide a designated staff 
person who is approved by the resident or 
family group and the facility and who is 
responsible for providing assistance and 
responding to written requests that result from 
group meetings. 
(iv) The facility must consider the views of a 
resident or family group and act promptly upon 
the grievances and recommendations of such 
groups concerning issues of resident care and 
life in the facility. 

(A) The facility must be able to demonstrate 
their response and rationale for such 
response. 
(B) This should not be construed to mean 
that the facility must implement as 
recommended every request of the resident 
or family group. 

(6) The resident has a right to participate in family 
groups. 
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(7) The resident has a right to have family 
member(s) or other resident representative(s) meet 
in the facility with the families or resident 
representative(s) of other residents in the facility. 
(8) The resident has a right to participate in other 
activities, including social, religious, and 
community activities that do not interfere with the 
rights of other residents in the facility. 
(9) The resident has a right to choose to or refuse 
to perform services for the facility and the facility 
must not require a resident to perform services for 
the facility. The resident may perform services for 
the facility, if he or she chooses, when— 

(i) The facility has documented the resident’s 
need or desire for work in the plan of care; 
(ii) The plan specifies the nature of the services 
performed and whether the services are 
voluntary or paid; 
(iii) Compensation for paid services is at or 
above prevailing rates; and 
(iv) The resident agrees to the work 
arrangement described in the plan of care. 

(10) The resident has a right to manage his or her 
financial affairs. This includes the right to know, in 
advance, what charges a facility may impose 
against a resident’s personal funds. 

(i) The facility must not require residents to 
deposit their personal funds with the facility. If 
a resident chooses to deposit personal funds 
with the facility, upon written authorization of 
a resident, the facility must act as a fiduciary of 
the resident’s funds and hold, safeguard, 
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manage, and account for the personal funds of 
the resident deposited with the facility, as 
specified in this section. 
(ii) Deposit of funds. 

(A) In general: Except as set out in 
paragraph (f)(10)(ii)(B) of this section, the 
facility must deposit any residents’ personal 
funds in excess of $100 in an interest bearing 
account (or accounts) that is separate from 
any of the facility’s operating accounts, and 
that credits all interest earned on resident’s 
funds to that account. (In pooled accounts, 
there must be a separate accounting for 
each resident’s share.) The facility must 
maintain a resident’s personal funds that do 
not exceed $100 in a non-interest bearing 
account, interest-bearing account, or petty 
cash fund. 
(B) Residents whose care is funded by 
Medicaid: The facility must deposit the 
residents’ personal funds in excess of $50 in 
an interest bearing account (or accounts) 
that is separate from any of the facility’s 
operating accounts, and that credits all 
interest earned on resident’s funds to that 
account. (In pooled accounts, there must be 
a separate accounting for each resident’s 
share.) The facility must maintain personal 
funds that do not exceed $50 in a non-
interest bearing account, interest-bearing 
account, or petty cash fund. 

(iii) Accounting and records. 
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(A) The facility must establish and maintain 
a system that assures a full and complete 
and separate accounting, according to 
generally accepted accounting principles, of 
each resident’s personal funds entrusted to 
the facility on the resident’s behalf. 
(B) The system must preclude any 
commingling of resident funds with facility 
funds or with the funds of any person other 
than another resident.
(C) The individual financial record must be 
available to the resident through quarterly 
statements and upon request. 

(iv) Notice of certain balances. The facility must 
notify each resident that receives Medicaid 
benefits— 

(A) When the amount in the resident’s 
account reaches $200 less than the SSI 
resource limit for one person, specified in 
section 1611(a)(3)(B) of the Act; and 
(B) That, if the amount in the account, in 
addition to the value of the resident’s other 
nonexempt resources, reaches the SSI 
resource limit for one person, the resident 
may lose eligibility for Medicaid or SSI. 

(v) Conveyance upon discharge, eviction, or 
death. Upon the discharge, eviction, or death of 
a resident with a personal fund deposited with 
the facility, the facility must convey within 30 
days the resident’s funds, and a final 
accounting of those funds, to the resident, or in 
the case of death, the individual or probate 
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jurisdiction administering the resident’s estate, 
in accordance with State law. 
(vi) Assurance of financial security. The facility 
must purchase a surety bond, or otherwise 
provide assurance satisfactory to the Secretary, 
to assure the security of all personal funds of 
residents deposited with the facility. 

(11) The facility must not impose a charge against 
the personal funds of a resident for any item or 
service for which payment is made under Medicaid 
or Medicare (except for applicable deductible and 
coinsurance amounts). The facility may charge the 
resident for requested services that are more 
expensive than or in excess of covered services in 
accordance with § 489.32 of this chapter. (This 
does not affect the prohibition on facility charges 
for items and services for which Medicaid has paid. 
See § 447.15 of this chapter, which limits 
participation in the Medicaid program to providers 
who accept, as payment in full, Medicaid payment 
plus any deductible, coinsurance, or copayment 
required by the plan to be paid by the individual.) 

(i) Services included in Medicare or Medicaid 
payment. During the course of a covered 
Medicare or Medicaid stay, facilities must not 
charge a resident for the following categories of 
items and services: 

(A) Nursing services as required at § 483.35. 
(B) Food and Nutrition services as required 
at § 483.60. 
(C) An activities program as required at 
§ 483.24(c). 
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(D) Room/bed maintenance services. 
(E) Routine personal hygiene items and 
services as required to meet the needs of 
residents, including, but not limited to, hair 
hygiene supplies, comb, brush, bath soap, 
disinfecting soaps or specialized cleansing 
agents when indicated to treat special skin 
problems or to fight infection, razor, shaving 
cream, toothbrush, toothpaste, denture 
adhesive, denture cleaner, dental floss, 
moisturizing lotion, tissues, cotton balls, 
cotton swabs, deodorant, incontinence care 
and supplies, sanitary napkins and related 
supplies, towels, washcloths, hospital 
gowns, over the counter drugs, hair and nail 
hygiene services, bathing assistance, and 
basic personal laundry. 
(F) Medically-related social services as 
required at § 483.40(d). 
(G) Hospice services elected by the resident 
and paid for under the Medicare Hospice 
Benefit or paid for by Medicaid under a state 
plan. 

(ii) Items and services that may be charged to 
residents’ funds. Paragraphs (f)(11)(ii)(A) 
through (L) of this section are general 
categories and examples of items and services 
that the facility may charge to residents’ funds 
if they are requested by a resident, if they are 
not required to achieve the goals stated in the 
resident’s care plan, if the facility informs the 
resident that there will be a charge, and if 
payment is not made by Medicare or Medicaid: 
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(A) Telephone, including a cellular phone. 
(B) Television/radio, personal computer or 
other electronic device for personal use. 
(C) Personal comfort items, including 
smoking materials, notions and novelties, 
and confections. 
(D) Cosmetic and grooming items and 
services in excess of those for which 
payment is made under Medicaid or 
Medicare. 
(E) Personal clothing. 
(F) Personal reading matter. 
(G) Gifts purchased on behalf of a resident. 
(H) Flowers and plants. 
(I) Cost to participate in social events and 
entertainment outside the scope of the 
activities program, provided under 
§ 483.24(c). 
(J) Non-covered special care services such as 
privately hired nurses or aides. 
(K) Private room, except when 
therapeutically required (for example, 
isolation for infection control). 
(L) Except as provided in (e)(11)(ii)(L)(1) and 
(2) of this section, specially prepared or 
alternative food requested instead of the 
food and meals generally prepared by the 
facility, as required by § 483.60. 

(1) The facility may not charge for special 
foods and meals, including medically 
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prescribed dietary supplements, ordered 
by the resident’s physician, physician 
assistant, nurse practitioner, or clinical 
nurse specialist, as these are included in 
accordance with § 483.60. 
(2) In accordance with § 483.60(c) 
through (f), when preparing foods and 
meals, a facility must take into 
consideration residents’ needs and 
preferences and the overall cultural and 
religious make-up of the facility’s 
population. 

(iii) Requests for items and services. 
(A) The facility can only charge a resident 
for any non-covered item or service if such 
item or service is specifically requested by 
the resident. 
(B) The facility must not require a resident 
to request any item or service as a condition 
of admission or continued stay. 
(C) The facility must inform, orally and in 
writing, the resident requesting an item or 
service for which a charge will be made that 
there will be a charge for the item or service 
and what the charge will be. 

(g) Information and communication. 
(1) The resident has the right to be informed of his 
or her rights and of all rules and regulations 
governing resident conduct and responsibilities 
during his or her stay in the facility. 
(2) The resident has the right to access personal 
and medical records pertaining to him or herself. 
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(i) The facility must provide the resident with 
access to personal and medical records 
pertaining to him or herself, upon an oral or 
written request, in the form and format 
requested by the individual, if it is readily 
producible in such form and format (including 
in an electronic form or format when such 
records are maintained electronically); or, if not, 
in a readable hard copy form or such other form 
and format as agreed to by the facility and the 
individual, within 24 hours (excluding 
weekends and holidays); and 
(ii) The facility must allow the resident to 
obtain a copy of the records or any portions 
thereof (including in an electronic form or 
format when such records are maintained 
electronically) upon request and 2 working 
days advance notice to the facility. The facility 
may impose a reasonable, cost-based fee on the 
provision of copies, provided that the fee 
includes only the cost of: 

(A) Labor for copying the records requested 
by the individual, whether in paper or 
electronic form; 
(B) Supplies for creating the paper copy or 
electronic media if the individual requests 
that the electronic copy be provided on 
portable media; and 
(C) Postage, when the individual has 
requested the copy be mailed. 

(3) With the exception of information described in 
paragraphs (g)(2) and (g)(11) of this section, the 
facility must ensure that information is provided 
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to each resident in a form and manner the resident 
can access and understand, including in an 
alternative format or in a language that the 
resident can understand. Summaries that 
translate information described in paragraph 
(g)(2) of this section may be made available to the 
patient at their request and expense in accordance 
with applicable law. 
(4) The resident has the right to receive notices 
orally (meaning spoken) and in writing (including 
Braille) in a format and a language he or she 
understands, including; 

(i) Required notices as specified in this section. 
The facility must furnish to each resident a 
written description of legal rights which 
includes— 

(A) A description of the manner of protecting 
personal funds, under paragraph (f)(10) of 
this section; 
(B) A description of the requirements and 
procedures for establishing eligibility for 
Medicaid, including the right to request an 
assessment of resources under section 
1924(c) of the Social Security Act. 
(C) A list of names, addresses (mailing and 
email), and telephone numbers of all 
pertinent State regulatory and 
informational agencies, resident advocacy 
groups such as the State Survey Agency, the 
State licensure office, the State Long—Term 
Care Ombudsman program, the protection 
and advocacy agency, adult protective 
services where state law provides for 
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jurisdiction in long-term care facilities, the 
local contact agency for information about 
returning to the community and the 
Medicaid Fraud Control Unit; and 
(D) A statement that the resident may file a 
complaint with the State Survey Agency 
concerning any suspected violation of state 
or federal nursing facility regulations, 
including but not limited to resident abuse, 
neglect, exploitation, misappropriation of 
resident property in the facility, non-
compliance with the advance directives 
requirements and requests for information 
regarding returning to the community. 

(ii) Information and contact information for 
State and local advocacy organizations, 
including but not limited to the State Survey 
Agency, the State Long—Term Care 
Ombudsman program (established under 
section 712 of the Older Americans Act of 1965, 
as amended 2016 (42 U.S.C. 3001 et seq.) and 
the protection and advocacy system (as 
designated by the state, and as established 
under the Developmental Disabilities 
Assistance and Bill of Rights Act of 2000 (42 
U.S.C. 15001 et seq.); 
(iii) Information regarding Medicare and 
Medicaid eligibility and coverage; 
(iv) Contact information for the Aging and 
Disability Resource Center (established under 
Section 202(a)(20)(B)(iii) of the Older 
Americans Act); or other No Wrong Door 
Program 
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(v) Contact information for the Medicaid Fraud 
Control Unit; and 
(vi) Information and contact information for 
filing grievances or complaints concerning any 
suspected violation of state or federal nursing 
facility regulations, including but not limited to 
resident abuse, neglect, exploitation, 
misappropriation of resident property in the 
facility, non-compliance with the advance 
directives requirements and requests for 
information regarding returning to the 
community. 

(5) The facility must post, in a form and manner 
accessible and understandable to residents, and 
resident representatives: 

(i) A list of names, addresses (mailing and 
email), and telephone numbers of all pertinent 
State agencies and advocacy groups, such as 
the State Survey Agency, the State licensure 
office, adult protective services where state law 
provides for jurisdiction in long-term care 
facilities, the Office of the State Long—Term 
Care Ombudsman program, the protection and 
advocacy network, home and community based 
service programs, and the Medicaid Fraud 
Control Unit; and 
(ii) A statement that the resident may file a 
complaint with the State Survey Agency 
concerning any  suspected violation of state or 
federal nursing facility regulations, including 
but not limited to resident abuse, neglect, 
exploitation, misappropriation of resident 
property in the facility, non-compliance with 
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the advance directives requirements (42 CFR 
part 489 subpart I) and requests for 
information regarding returning to the 
community. 

(6) The resident has the right to have reasonable 
access to the use of a telephone, including TTY and 
TDD services, and a place in the facility where 
calls can be made without being overheard. This 
includes the right to retain and use a cellular 
phone at the resident’s own expense. 
(7) The facility must protect and facilitate that 
resident’s right to communicate with individuals 
and entities within and external to the facility, 
including reasonable access to: 

(i) A telephone, including TTY and TDD 
services; 
(ii) The internet, to the extent available to the 
facility; and 
(iii) Stationery, postage, writing implements 
and the ability to send mail. 

(8) The resident has the right to send and receive 
mail, and to receive letters, packages and other 
materials delivered to the facility for the resident 
through a means other than a postal service, 
including the right to: 

(i) Privacy of such communications consistent 
with this section; and 
(ii) Access to stationery, postage, and writing 
implements at the resident’s own expense. 

(9) The resident has the right to have reasonable 
access to and privacy in their use of electronic 



167 

communications such as email and video 
communications and for Internet research. 

(i) If the access is available to the facility 
(ii) At the resident’s expense, if any additional 
expense is incurred by the facility to provide 
such access to the resident. 
(iii) Such use must comply with state and 
federal law. 

(10) The resident has the right to— 
(i) Examine the results of the most recent 
survey of the facility conducted by Federal or 
State surveyors and any plan of correction in 
effect with respect to the facility; and 
(ii) Receive information from agencies acting as 
client advocates, and be afforded the 
opportunity to contact these agencies. 

(11) The facility must— 
(i) Post in a place readily accessible to 
residents, and family members and legal 
representatives of residents, the results of the 
most recent survey of the facility. 
(ii) Have reports with respect to any surveys, 
certifications, and complaint investigations 
made respecting the facility during the 3 
preceding years, and any plan of correction in 
effect with respect to the facility, available for 
any individual to review upon request; and 
(iii) Post notice of the availability of such 
reports in areas of the facility that are 
prominent and accessible to the public. 
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(iv) The facility shall not make available 
identifying information about complainants or 
residents. 

(12) The facility must comply with the 
requirements specified in 42 CFR part 489, 
subpart I (Advance Directives). 

(i) These requirements include provisions to 
inform and provide written information to all 
adult residents concerning the right to accept 
or refuse medical or surgical treatment and, at 
the resident’s option, formulate an advance 
directive. 
(ii) This includes a written description of the 
facility’s policies to implement advance 
directives and applicable State law. 
(iii) Facilities are permitted to contract with 
other entities to furnish this information but 
are still legally responsible for ensuring that 
the requirements of this section are met. 
(iv) If an adult individual is incapacitated at the 
time of admission and is unable to receive 
information or articulate whether or not he or 
she has executed an advance directive, the 
facility may give advance directive information 
to the individual’s resident representative in 
accordance with State law. 
(v) The facility is not relieved of its obligation to 
provide this information to the individual once 
he or she is able to receive such information. 
Follow-up procedures must be in place to 
provide the information to the individual 
directly at the appropriate time. 
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(13) The facility must display in the facility written 
information, and provide to residents and 
applicants for admission, oral and written 
information about how to apply for and use 
Medicare and Medicaid benefits, and how to 
receive refunds for previous payments covered by 
such benefits. 
(14) Notification of changes. 

(i) A facility must immediately inform the 
resident; consult with the resident’s physician; 
and notify, consistent with his or her authority, 
the resident representative(s), when there is— 

(A) An accident involving the resident which 
results in injury and has the potential for 
requiring physician intervention; 
(B) A significant change in the resident’s 
physical, mental, or psychosocial status 
(that is, a deterioration in health, mental, or 
psychosocial status in either life-
threatening conditions or clinical 
complications); 
(C) A need to alter treatment significantly 
(that is, a need to discontinue or change an 
existing form of treatment due to adverse 
consequences, or to commence a new form of 
treatment); or 
(D) A decision to transfer or discharge the 
resident from the facility as specified in 
§ 483.15(c)(1)(ii). 

(ii) When making notification under paragraph 
(g)(14)(i) of this section, the facility must ensure 
that all pertinent information specified in 
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§ 483.15(c)(2) is available and provided upon 
request to the physician. 
(iii) The facility must also promptly notify the 
resident and the resident representative, if any, 
when there is— 

(A) A change in room or roommate 
assignment as specified in § 483.10(e)(6); or 
(B) A change in resident rights under 
Federal or State law or regulations as 
specified in paragraph (e)(10) of this section. 

(iv) The facility must record and periodically 
update the address (mailing and email) and 
phone number of the resident representative(s). 

(15) Admission to a composite distinct part. A 
facility that is a composite distinct part (as defined 
in § 483.5 must disclose in its admission 
agreement its physical configuration, including 
the various locations that comprise the composite 
distinct part, and must specify the policies that 
apply to room changes between its different 
locations under § 483.15(c)(9). 
(16) The facility must provide a notice of rights and 
services to the resident prior to or upon admission 
and during the resident’s stay. 

(i) The facility must inform the resident both 
orally and in writing in a language that the 
resident understands of his or her rights and all 
rules and regulations governing resident 
conduct and responsibilities during the stay in 
the facility. 
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(ii) The facility must also provide the resident 
with the State-developed notice of Medicaid 
rights and obligations, if any. 
(iii) Receipt of such information, and any 
amendments to it, must be acknowledged in 
writing; 

(17) The facility must— 
(i) Inform each Medicaid-eligible resident, in 
writing, at the time of admission to the nursing 
facility and when the resident becomes eligible 
for Medicaid of— 

(A) The items and services that are included 
in nursing facility services under the State 
plan and for which the resident may not be 
charged; 
(B) Those other items and services that the 
facility offers and for which the resident may 
be charged, and the amount of charges for 
those services; and 

(ii) Inform each Medicaid-eligible resident 
when changes are made to the items and 
services specified in § 483.10(g)(17) (i)(A) and 
(B) of this section. 

(18) The facility must inform each resident before, 
or at the time of admission, and periodically during 
the resident’s stay, of services available in the 
facility and of charges for those services, including 
any charges for services not covered under 
Medicare/Medicaid or by the facility’s per diem 
rate. 

(i) Where changes in coverage are made to items 
and services covered by Medicare and/or by the 
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Medicaid State plan, the facility must provide 
notice to residents of the change as soon as is 
reasonably possible. 
(ii) Where changes are made to charges for 
other items and services that the facility offers, 
the facility must inform the resident in writing 
at least 60 days prior to implementation of the 
change. 
(iii) If a resident dies or is hospitalized or is 
transferred and does not return to the facility, 
the facility must refund to the resident, 
resident representative, or estate, as 
applicable, any deposit or charges already paid, 
less the facility’s per diem rate, for the days the 
resident actually resided or reserved or 
retained a bed in the facility, regardless of any 
minimum stay or discharge notice 
requirements. 
(iv) The facility must refund to the resident or 
resident representative any and all refunds due 
the resident within 30 days from the resident’s 
date of discharge from the facility. 
(v) The terms of an admission contract by or on 
behalf of an individual seeking admission to the 
facility must not conflict with the requirements 
of these regulations. 

(h) Privacy and confidentiality. The resident has a 
right to personal privacy and confidentiality of his or 
her personal and medical records. 

(1) Personal privacy includes accommodations, 
medical treatment, written and telephone 
communications, personal care, visits, and 
meetings of family and resident groups, but this 
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does not require the facility to provide a private 
room for each resident. 
(2) The facility must respect the residents right to 
personal privacy, including the right to privacy in 
his or her oral (that is, spoken), written, and 
electronic communications, including the right to 
send and promptly receive unopened mail and 
other letters, packages and other materials 
delivered to the facility for the resident, including 
those delivered through a means other than a 
postal service. 
(3) The resident has a right to secure and 
confidential personal and medical records. 

(i) The resident has the right to refuse the 
release of personal and medical records except 
as provided at § 483.70(i)(2) or other applicable 
federal or state laws. 
(ii) The facility must allow representatives of 
the Office of the State Long—Term Care 
Ombudsman to examine a resident’s medical, 
social, and administrative records in 
accordance with State law. 

(i) Safe environment. The resident has a right to a safe, 
clean, comfortable and homelike environment, 
including but not limited to receiving treatment and 
supports for daily living safely. The facility must 
provide— 

(1) A safe, clean, comfortable, and homelike 
environment, allowing the resident to use his or 
her personal belongings to the extent possible. 

(i) This includes ensuring that the resident can 
receive care and services safely and that the 
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physical layout of the facility maximizes 
resident independence and does not pose a 
safety risk. 
(ii) The facility shall exercise reasonable care 
for the protection of the resident’s property 
from loss or theft. 

(2) Housekeeping and maintenance services 
necessary to maintain a sanitary, orderly, and 
comfortable interior; 
(3) Clean bed and bath linens that are in good 
condition; 
(4) Private closet space in each resident room, as 
specified in § 483.90(e)(2)(iv); 
(5) Adequate and comfortable lighting levels in all 
areas; 
(6) Comfortable and safe temperature levels. 
Facilities initially certified after October 1, 1990 
must maintain a temperature range of 71 to 81 °F; 
and 
(7) For the maintenance of comfortable sound 
levels. 

(j) Grievances. 
(1) The resident has the right to voice grievances 
to the facility or other agency or entity that hears 
grievances without discrimination or reprisal and 
without fear of discrimination or reprisal. Such 
grievances include those with respect to care and 
treatment which has been furnished as well as 
that which has not been furnished, the behavior of 
staff and of other residents; and other concerns 
regarding their LTC facility stay. 
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(2) The resident has the right to and the facility 
must make prompt efforts by the facility to resolve 
grievances the resident may have, in accordance 
with this paragraph. 
(3) The facility must make information on how to 
file a grievance or complaint available to the 
resident. 
(4) The facility must establish a grievance policy to 
ensure the prompt resolution of all grievances 
regarding the residents’ rights contained in this 
paragraph. Upon request, the provider must give a 
copy of the grievance policy to the resident. The 
grievance policy must include: 

(i) Notifying resident individually or through 
postings in prominent locations throughout the 
facility of the right to file grievances orally 
(meaning spoken) or in writing; the right to file 
grievances anonymously; the contact 
information of the grievance official with whom 
a grievance can be filed, that is, his or her 
name, business address (mailing and email) 
and business phone number; a reasonable 
expected time frame for completing the review 
of the grievance; the right to obtain a written 
decision regarding his or her grievance; and the 
contact information of independent entities 
with whom grievances may be filed, that is, the 
pertinent State agency, Quality Improvement 
Organization, State Survey Agency and State 
Long— Term Care Ombudsman program or 
protection and advocacy system; 
(ii) Identifying a Grievance Official who is 
responsible for overseeing the grievance 
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process, receiving and tracking grievances 
through to their conclusion; leading any 
necessary investigations by the facility; 
maintaining the confidentiality of all 
information associated with grievances, for 
example, the identity of the resident for those 
grievances submitted anonymously; issuing 
written grievance decisions to the resident; and 
coordinating with state and federal agencies as 
necessary in light of specific allegations; 
(iii) As necessary, taking immediate action to 
prevent further potential violations of any 
resident right while the alleged violation is 
being investigated; 
(iv) Consistent with § 483.12(c)(1), immediately 
reporting all alleged violations involving 
neglect, abuse, including injuries of unknown 
source, and/or misappropriation of resident 
property, by anyone furnishing services on 
behalf of the provider, to the administrator of 
the provider; and as required by State law; 
(v) Ensuring that all written grievance 
decisions include the date the grievance was 
received, a summary statement of the 
resident’s grievance, the steps taken to 
investigate the grievance, a summary of the 
pertinent findings or conclusions regarding the 
resident’s concern(s), a statement as to whether 
the grievance was confirmed or not confirmed, 
any corrective action taken or to be taken by the 
facility as a result of the grievance, and the date 
the written decision was issued; 
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(vi) Taking appropriate corrective action in 
accordance with State law if the alleged 
violation of the residents’ rights is confirmed by 
the facility or if an outside entity having 
jurisdiction, such as the State Survey Agency, 
Quality Improvement Organization, or local 
law enforcement agency confirms a violation of 
any of these residents’ rights within its area of 
responsibility; and 
(vii) Maintaining evidence demonstrating the 
results of all grievances for a period of no less 
than 3 years from the issuance of the grievance 
decision. 

(k) Contact with external entities. A facility must not 
prohibit or in any way discourage a resident from 
communicating with federal, state, or local officials, 
including, but not limited to, federal and state 
surveyors, other federal or state health department 
employees, including representatives of the Office of 
the State Long—Term Care Ombudsman, and any 
representative of the agency responsible for the 
protection and advocacy system for individuals with 
mental disorder (established under the Protection and 
Advocacy for Mentally Ill Individuals Act of 2000 (42 
U.S.C. 10801 et seq.), regarding any matter, whether 
or not subject to arbitration or any other type of 
judicial or regulatory action. 
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APPENDIX V 

42 C.F.R. § 431.220 

(a) The State agency must grant an opportunity for a 
hearing to the following: 
(1) Any individual who requests it because he or 
she believes the agency has taken an action 
erroneously, denied his or her claim for eligibility 
or for covered benefits or services, or issued a 
determination of an individual’s liability, or has not 
acted upon the claim with reasonable promptness 
including, if applicable— 

(i) An initial or subsequent decision regarding 
eligibility; 
(ii) A determination of the amount of medical 
expenses that an individual must incur in order 
to establish eligibility in accordance with 
§ 435.121(e)(4) or § 435.831 of this chapter; or 
(iii) A determination of the amount of 
premiums and cost sharing charges under 
subpart A of part 447 of this chapter; 
(iv) A change in the amount or type of benefits 
or services; or 
(v) A request for exemption from mandatory 
enrollment in an Alternative Benefit Plan. 

(2) Any resident who requests it because he or she 
believes a skilled nursing facility or nursing 
facility has erroneously determined that he or she 
must be transferred or discharged. 
(3) Any individual who requests it because he or 
she believes the State has made an erroneous 
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determination with regard to the preadmission 
and annual resident review requirements of 
section 1919(e)(7) of the Act. 
(4) Any MCO, PIHP, or PAHP enrollee who is 
entitled to a hearing under subpart F of part 438 
of this chapter. 
(5) Any enrollee in a non-emergency medical 
transportation PAHP (as that term is defined in 
§ 438.9 of this chapter) who has an action as stated 
in this subpart. 
(6) Any enrollee who is entitled to a hearing under 
subpart B of part 438 of this chapter. 

(b) The agency need not grant a hearing if the sole 
issue is a Federal or State law requiring an automatic 
change adversely affecting some or all beneficiaries. 
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APPENDIX W 

42 C.F.R. § 431.240

(a) All hearings must be conducted— 
(1) At a reasonable time, date, and place; 
(2) Only after adequate written notice of the 
hearing; and 
(3) By one or more impartial officials or other 
individuals who have not been directly involved in 
the initial determination of the action in question. 

(b) If the hearing involves medical issues such as those 
concerning a diagnosis, an examining physician’s 
report, or a medical review team’s decision, and if the 
hearing officer considers it necessary to have a 
medical assessment other than that of the individual 
involved in making the original decision, such a 
medical assessment must be obtained at agency 
expense and made part of the record. 
(c) A hearing officer must have access to agency 
information necessary to issue a proper hearing 
decision, including information concerning State 
policies and regulations. 
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APPENDIX X 

42 C.F.R. § 431.241

The hearing must cover— 
(a) Any matter described in § 431.220(a)(1) for which 
an individual requests a fair hearing. 
(b) A decision by a skilled nursing facility or nursing 
facility to transfer or discharge a resident; and 
(c) A State determination with regard to the 
preadmission screening and annual resident review 
requirements of section 1919(e)(7) of the Act. 
(d) [Redesignated as subsection (c) by 81 FR 86449] 



182 

APPENDIX Y 

42 C.F.R. § 431.242 

The applicant or beneficiary, or his representative, 
must be given an opportunity to— 
(a) Examine at a reasonable time before the date of 
the hearing and during the hearing: 

(1) The content of the applicant’s or beneficiary’s 
case file and electronic account, as defined in 
§ 435.4 of this chapter; and 
(2) All documents and records to be used by the 
State or local agency or the skilled nursing facility 
or nursing facility   at the hearing; 

(b) Bring witnesses; 
(c) Establish all pertinent facts and circumstances; 
(d) Present an argument without undue interference; 
and 
(e) Question or refute any testimony or evidence, 
including opportunity to confront and cross-examine 
adverse witnesses. 
(f) Request an expedited fair hearing. 


