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Supreme Court of Florida 
 

____________ 
 

No. SC21-754 
____________ 

 
ETHERIA VERDELL JACKSON, 

Appellant, 
 

vs. 
 

STATE OF FLORIDA, 
Appellee. 

 
January 20, 2022 

 
PER CURIAM. 
 
 We have for review Etheria Verdell Jackson’s appeal of the 

circuit court’s order summarily denying his successive motion for 

postconviction relief, filed pursuant to Florida Rule of Criminal 

Procedure 3.851.1  In that motion, Jackson argues that he is 

entitled to retroactive application of our decision in State v. Poole, 

297 So. 3d 487 (Fla. 2020), which receded from Hurst v. State, 202 

So. 3d 40 (Fla. 2016), except as to the requirement that “a jury 

must unanimously find the existence of a statutory aggravating 

 
1.  We have jurisdiction.  See art. V, § 3(b)(1), Fla. Const. 
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circumstance beyond a reasonable doubt.”  Poole, 297 So. 3d at 

491. 

After carefully reviewing Jackson’s arguments, we conclude 

that he is not entitled to relief.  Jackson was convicted of first-

degree murder and sentenced to death in accordance with the jury’s 

seven-to-five vote recommendation.  Jackson v. State, 530 So. 2d 

269, 271 (Fla. 1988).  His death sentence became final in 1989.  

Jackson v. Florida, 488 U.S. 1050 (1989) (denying petition for 

certiorari).  Because his death sentence was final prior to Ring v. 

Arizona, 536 U.S. 584 (2002), Poole does not apply retroactively to 

him.  See Randolph v. State, 320 So. 3d 629, 631 (Fla. 2021); Asay 

v. State, 210 So. 3d 1, 22 (Fla. 2016).2  We also summarily reject 

Jackson’s claims that he is entitled to relief under either the Eighth 

Amendment or the Fourteenth Amendment. 

 
 2.  We further conclude that Jackson’s Sixth Amendment 
claim is procedurally barred.  In his prior successive postconviction 
motion, Jackson raised essentially the same arguments advanced in 
his current motion.  See Hendrix v. State, 136 So. 3d 1122, 1125 
(Fla. 2014) (“Claims raised and rejected in prior postconviction 
proceedings are procedurally barred from being relitigated in a 
successive motion.”); see also Fla. R. Crim P. 3.851(e)(2). 
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Accordingly, because none of Jackson’s claims warrant relief, 

we affirm the challenged order. 

 It is so ordered. 

CANADY, C.J., and POLSTON, LABARGA, LAWSON, MUÑIZ, 
COURIEL, and GROSSHANS, JJ., concur. 
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SUPREME COURT OF FLORIDA 

 
 
ETHERIA V. JACKSON, 
 

Appellant. 
      
v.          Case No. SC21-754 
 
STATE OF FLORIDA, 
       

Appellee,  
_____________________________/ 
 

MOTION FOR REHEARING  
 

Appellant, Etheria V. Jackson, respectfully moves for a rehearing of 

this Court’s order dated January 20, 2022, affirming the denial of his 

successive motion for post-conviction relief under Rule 3.851 of the Florida 

Rules of Criminal Procedure. See Fla. R. App. P. 9.330(a)(2)(A). Mr. 

Jackson respectfully submits that in affirming the denial of post-conviction 

relief, the Court overlooked the subtle but existing difference between the 

nature of the claims in Mr. Jackson’s 2017 post-conviction motion brought 

under Hurst v. State (“Hurst Motion”), and Mr. Jackson’s 2020 post-

conviction motion brought under State v. Poole (“Poole Motion”).  

I. Hurst v. Florida as interpreted by State v. Poole 
 

The Court denied Mr. Jackson’s appeal, and summarily rejected his 

Eighth and Fourteenth Amendments claims, finding that Poole does not 

Filing # 143249997 E-Filed 02/03/2022 03:04:57 PM
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apply to Mr. Jackson’s claim because his death sentence was final prior to 

Ring v. Arizona, 536 U.S. 584 (2002). Additionally, the Court rejected Mr. 

Jackson’s Sixth Amendment claim finding it procedurally barred because it 

“essentially raised the same arguments” advanced in Mr. Jackson’s 

previous Hurst Motion.  

In rejecting the retroactive application of Poole to Mr. Jackson’s case, 

the Court cites to Randolph v. State, 320 So. 3d 629, 631 (Fla. 2021), and 

Asay v. State, 210 So. 3d 1, 22 (Fla. 2016). Mr. Jackson does not dispute 

that as stated in Randolph, the Court has “consistently applied” Asay to 

deny claims requesting the “retroactive application of Hurst v. Florida [, 577 

U.S. 92, 100 (2016)] as interpreted in Hurst v. State [, 202 So. 3d 40, 43 

(Fla. 2016).].” 320 So. 3d at 631 (emphasis added). However, Mr. Jackson’s 

current claims are different from those underlying the decisions in Randolph 

and Asay because Mr. Jackson has asked the Court to analyze the 

retroactive application of Hurst v. Florida as interpreted in State v. Poole, 

not Hurst v. State. Therefore, in denying his claim, the Court overlooked the 

specific nature of Mr. Jackson’s claims.  

A. Nature of Mr. Jackson’s claims under Poole  

In Poole, the Court curtailed some constitutional rights for criminal 

defendants previously recognized by its decision in Hurst v. State. 
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Specifically, the Court found that neither a jury finding on whether the 

aggravating circumstances together were “sufficient” to justify the imposition 

of the death penalty; nor a jury finding on whether those aggravating 

circumstances together outweigh the mitigation in the case, were necessary 

for the purpose of finding a criminal defendant eligible for death.  See 202 

So. 3d at 53–59.  Despite curtailing those rights, the Court retained the need 

for a unanimous jury finding as to the existence of at least one aggravating 

circumstance in order to find a criminal defendant eligible for death. The 

Court further categorized this finding as the only element of the offense 

capable of increasing the penalty for first-degree murder from a life 

sentence to a death sentence. See Poole, 297 So. 3d at 505.  

Although the Court did not address whether the unanimity 

requirement could be satisfied by a general unanimous jury 

recommendation of death, such clarification was not necessary because 

Hurst v. Florida explicitly cautioned against using an advisory 

recommendation to conclude that the findings necessary to authorize the 

imposition of a death sentence had been made by the jury. See Hurst, 577 

U.S. at 100 (stating that the State cannot treat an advisory recommendation 

by the jury as the necessary factual finding that Ring requires because “the 

jury’s function under the Florida death penalty statute is advisory only” 
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(internal citation omitted)).  It is against this background that Mr. Jackson 

argues that by categorizing the unanimous finding of an aggravator as the 

only element of the offense capable of making a defendant death eligible, 

this Court—in Poole—recognized, directly or indirectly, a right for criminal 

defendants to an explicit jury finding on the issue of eligibility. Because the 

jury in this case never made such a specific finding, Mr. Jackson argues 

that he was never eligible for the death penalty, and consequently, his 

sentence is illegal.  

Mr. Jackson’s jury recommended a sentence of death by a bare 

majority vote of seven-to-five.  Mr. Jackson filed a proposed penalty phase 

verdict form during trial, which required the jury to state the specific 

aggravating circumstances found by a majority (the required number at the 

time) and beyond a reasonable doubt. TR IV:663-64.  The trial court denied 

Mr. Jackson’s request to present his proposed special verdict form to the 

jury. Throughout his case Mr. Jackson has argued that in absence of a 

special verdict form, there is no way for him, or the courts, to assess whether 

the jury found at least one aggravator and whether such an aggravator was 

found by a majority, much less unanimously, and beyond a reasonable 

doubt. In other words, the jury’s recommendation of death in Mr. Jackson’s 

case is insufficient to establish that Mr. Jackson was properly found eligible 
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for the death penalty as required under the Sixth Amendment right to a jury 

trial. Further, without a clear finding that Mr. Jackson was eligible for the 

death sentence, it is properly to argue that Mr. Jackson’s death sentence is 

illegal and arbitrary under the Eighth Amendment, and his sentence and 

conviction, are both a violation of his due process rights and equal protection 

under the Florida and federal constitutions.  

Thus, by denying Mr. Jackson’s Poole Motion based on Asay, a case 

that addresses Hurst v. Florida as interpreted in Hurst v. State, rather than 

as interpreted in Poole, the Court overlooked addressing the main claim on 

Mr. Jackson’s motion, that Poole reinforces or creates the need for a specific 

jury finding on the issue of eligibility.1 

B. Procedural bar 
 
This Court also found that Mr. Jackson’s Sixth Amendment claim is 

procedurally barred because he had raised, here, essentially the same 

 
1 The legislative changes introduced to Florida’s capital sentencing scheme 
after Hurst v. Florida was issued support Mr. Jackson’s position. The new 
capital sentencing statute requires that to find somebody eligible for the 
death penalty, the jury must not only “determine if the state has proven, 
beyond a reasonable doubt, the existence of at least one aggravating factor 
set forth in subsection (6)”, but also must “return findings identifying each 
aggravating factor found to exist. . . .” and such a finding “must be 
unanimous.” In fact, the statute specifically provides that “If the jury: (1) Does 
not unanimously find at least one aggravating factor, the defendant is 
ineligible for a sentence of death.” Fla. Stat. § 921.141(2) (a) and (b) (2017).  
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arguments advanced in his prior Hurst Motion. The Court overlooks the 

specific focus of Mr. Jackson’s Poole Motion. 

  Although Mr. Jackson’s Hurst Motion and Poole Motion share similar 

characteristics because both discussed the application of Hurst v. Florida to 

the Florida’s capital sentencing scheme at the time Mr. Jackson’s was 

sentenced to death, the focus of the latest motion is on the need for a specific 

jury finding, a finding that permits a criminal defendant to identify both: (1) 

the aggravators found by the jury, and (2) whether the aggravators were 

found unanimously or not.  In other words, Mr. Jackson’s current appeal 

extends beyond his previous Hurst claims in that he argues that to define the 

contours of the Sixth Amendment right to a jury trial in the context of the 

Florida’s death sentencing scheme, an explicit jury finding as to the existence 

of at least an aggravator and each juror’s vote on the aggravator is 

fundamental to ensure a death sentence is constitutional.  

Furthermore, even if Mr. Jackson’s Hurst and Poole claims are 

substantially similar, Mr. Jackson’s Hurst motion was denied without a 

decision on the merits as to whether the role of the jury in his case was in 

line with the requirements of the Sixth Amendment, as currently argued in 

this appeal. On this point, it is worth mentioning that this Court’s opinion 

denying Mr. Jackson relief under his Hurst Motion was one amongst the first 
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of eighty virtually identical opinions released by this Court starting on January 

22, 2018.  No individual analysis as to the issues raised by Mr. Jackson’s 

Poole Motion is found on that decision. Consequently, a procedural bar 

based on the fact that a substantially similar claim has already been raised 

and denied by this Court, it is not dispositive of Mr. Jackson’s specific Sixth 

Amendment claim.   

II. Applicability of Poole to Mr. Jackson’s case based on the 
fundamental fairness doctrine.   
 

Finally, and as stated above, Mr. Jackson acknowledges that the Court 

has consistently denied claims requesting the retroactive application of Hurst 

to pre-Ring cases based on Asay. However, Asay is not directly applicable 

to Mr. Jackson’s case because it does not address the retroactive application 

of Hurts v. Florida as interpreted in Poole, nor does it address the application 

of the fundamental fairness doctrine as a valid retroactivity standard under 

the precedent of this Court. Thus, by applying Asay to affirm the trial court’s 

ruling, this Court has omitted addressing the specific retroactivity argument 

raised by Mr. Jackson’s Poole Motion, which is that, based on the procedural 

history of this case, Mr. Jackson is entitled to the retroactive application of 

Poole to his case based on fairness, rather than on the more traditional 

retroactivity standard laid out in Witt v. State, 387 So. 2d 922 (Fla. 1980) and 

used in Asay.  
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The fundamental fairness doctrine was established in James v. State, 

615 So. 2d 668 (Fla. 1993), and validly used by this Court in the death 

penalty context in Mosley v. State, 209 So.3d 1248 (Fla. 2016).  Under this 

doctrine, a criminal defendant who has raised a constitutional claim, which 

is rejected at that specific point in time, but it is later found to be legally sound, 

can abide himself of his preserved claim to obtain relief.  See James, 615 

So. at 669. The procedural history of this case shows that Mr. Jackson 

properly preserved the substance of his Sixth Amendment constitutional 

challenge to the role of the jury during the trial and post-trial processes.  Ring, 

Hurst, and Poole later recognized the underlying principles of law in Mr. 

Jackson’s preserved claims.  However, Mr. Jackson was denied relief at that 

time, and he has been denied relief ever since.  

By putting forward his fundamental fairness argument in his Poole 

Motion, Mr. Jackson calls the Court to decide whether it would be unfair to 

deprive him of the benefit of the Court’s decision in Poole, which recognizes 

a constitutional right the defendant has argued for and preserved throughout 

the entirety of his criminal case.  See Mosley, 209 So. 3d at 1275.  In light of 

the procedural history of Mr. Jackson’s case, and the still valid application of 

the fundamental fairness doctrine in similar cases, Mr. Jackson argues that 

the answer to this question is that he should be able to abide by the Poole 
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holding.  

This Court undoubtedly plays a critical role in ensuring that the death 

penalty in Florida is administered in a fundamentally fair and balanced way. 

Mr. Jackson submits that to fulfill that important role, it is important that the 

Court provide Mr. Jackson with an opinion detailing the Court’s findings, as 

to the specific facts and issues raised in his Poole Motion. 

WHEREFORE Mr. Jackson respectfully requests that the Court grant 

a rehearing on his appeal. 

Respectfully submitted,  
 

/s/ Natalia C. Reyna-Pimiento 
Natalia C. Reyna-Pimiento 
Florida Bar No. 1005590 
reyna@ccmr.state.fl.us 

 
/s/ Julissa R. Fontán 
Julissa R. Fontán 
Florida Bar. No. 0032744 
fontan@ccmr.state.fl.us 

 
/s/Heather Forgét 
Heather Forgét 
Florida Bar. No. 0032402 
Assistant CCRC- Middle Region  
Capital Collateral Regional 
Counsel  
12973 N. Telecom Parkway 
Temple Terrace, FL 33637 

 
Counsel for Mr. Jackson. 
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	PER CURIAM.



