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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

WILLIAM F. KAETZ,
Appellant

V.

EDUCATIONAL CREDIT MANAGEMENT CORPORATION;
EXPERIAN; TRANSUNION; EQUIFAX

On Appeal from the United States District Court
for the District of New Jersey

(D.C. No. 2-16-cv-09225)
District Judge: Honorable Claire C. Cecchi

Submitted Pursuant to Third Circuit L.A.R. 34.1(a)
on March 25, 2022

Before: KRAUSE, BIBAS, and SCIRICA, Circuit Judges

JUDGMENT

This cause came to be considered on the record from the United States District Court
for the District of New Jersey and was submitted pursuant to Third Circuit L.A.R. 34.1(a)
on March 25, 2022.

On consideration whereof, it is now hereby ORDERED and ADJUDGED by this
Court that the judgment of the District Court entered June 30, 2020, be and the same hereby
is AFFIRMED. Costs will be taxed against Appellant. All of the above in accordance with
the opinion of this Court.
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NOT PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 20-2592

WILLIAM F. KAETZ,
Appellant

V.

EDUCATIONAL CREDIT MANAGEMENT CORPORATION;
EXPERIAN; TRANSUNION; EQUIFAX

On Appeal from the United States District Court
for the District of New Jersey
(D.C. No. 2-16-cv-09225)
District Judge: Honorable Claire C. Cecchi

Submitted Pursuant to Third Circuit L.A.R. 34.1(a)
on March 25, 2022

Before: KRAUSE, BIBAS, and SCIRICA, Circuit Judges

(Opinion filed: April 4, 2022)
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OPINION®

PER CURIAM
William Kaetz, proceeding pro se, appeals orders of the United States District Court for

the District of New Jersey dismissing his second amended complaint and denying h.is mo- ‘

tion for reconsideration. We will affirm the judgment of the District Court.
Kaetz filed a complaint against Educational Credit Management Corporation |

(“ECMC”), and three credit reporting agencies, Experian, Equifax, and TransUnion (to-

gether, the “CRASs”), arising from actions taken to collect and report his student loan debt.! |

Kaetz alleged that in 2012, he filed a Chapter 7 bankruptcy petition in the United States

Bankruptcy Court for the District of New Jersey. He listed ECMC in his petition as a cred- |

itor with claims totaling $15,835, which represented his student loans. The Bankruptcy

Court granted Kaetz a discharge in 2013. Kaetz alleged that, after the discharge and com-

pletion of his bankruptcy case, ECMC used harassing telephone calls and letters to collect

the debt. ECMC also informed the CRAs about his debt and the CRAs published the infor-

i
mation on his credit report. Kaetz averred that the debt was discharged and that he disputed |
\

the debt without success.

* This disposition is not an opinion of the full Court and pursuant to 1.O.P. 5.7 does not
constitute binding precedent.

! The operative complaint is Kaetz’s second amended complaint filed on November 29,
2017.
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Kaetz claimed that the defendants violated the Fair Debt Collection Practices Act, that
the CRAs violated the Fair Credit Reporting Act, and that the defendants were in civil
contempt of the Bankruptcy Court’s discharge order. He also raised constitutional claims
challenging, among other things, the constitutionality of the Bankruptcy Code provision
excepting student loan debt from discharge, 11 U.S.C. § 523(a)(8).

ECMC moved to dismiss Kaetz’s second amended complaint for failure to state a claim
upon which relief could be granted. Experian and Equifax filed a joint motion to dismiss,
which TransUnion joined. The District Court granted the motions and dismissed Kaetz’s
complaint. It ruled that many of Kaetz’s claims failed because their premise—that his stu-
dent loan debt was discharged in his bankruptcy case—was incorrect. The District Court
explained that student loan debt is presumptively nondischargeable under §523(a)(8) and
that Kaetz had not filed an adversary proceeding to determine whether his debt could be
discharged.

Kaetz filed a motion for reconsideration. Relevant here, he disputed the District Court’s
conclusion that his student loan debts were not discharged in his bankruptcy case. He ar-
gued that he was not required to file an adversary proceeding and that he rebutted the pre-
sumption that his debt was nondischargeable by satisfying the exception in § 523(a)(8) for
undue hardship. The District Court ruled that Kaetz had provided no reason justifying re-
consideration of its prior decision and denied relief. It stated that Kaetz did not point to a
change in law, new evidence, a clear error of law or fact, or manifest injustice, but had

restated arguments he had made in opposition to the defendants’ motion to dismiss. The
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District Court reiterated that his student loan debt was not discharged in his bankruptcy
case. This appeal followed.
We have jurisdiction pursuant to 28 U.S.C. §1291.2 We exercise plenary review over

the District Court’s order dismissing Kaetz’s complaint. Finkelman v. Nat’]l Football

League, 810 F.3d 187, 192 (3d Cir. 2016). We review the District Court’s denial of his

motion for reconsideration for abuse of discretion. Gibson v. State Farm Mut. Auto. Ins.

Co., 994 F.3d 182, 186 (3d Cir. 2021). We review its legal determinations on reconsidera-
tion de novo and its factual findings for clear error. Id.

Kaetz primarily argues on appeal that the District Court erred in ruling that he was
required to file an adversary proceeding in Bankruptcy Court to determine the dischargea-
bility of his lstudent loan debt. The applicable statute provides that “[a] discharge under
section 727 . . . of this title does not discharge an individual debtor from any debt” for
certain educational loans “unless excepting such debt from discharge . . . would impose an
undue hardship on the debtor and the debtor’s dependents.” 11 U.S.C. §523(a)(8). “Section
523(a)(8) renders student loan debt presumptively nondischargeable ‘unless’ a determina-

tion of undue hardship is made.” United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260,

277 n.13 (2010).

2 The District Court granted Kaetz leave to amend one of his claims against ECMC, but
Kaetz did not do so. Kaetz has stated that he stands on his second amended complaint and
there is thus no issue as to our appellate jurisdiction. See Weber v. McGrogan, 939 F.3d
232, 240 (3d Cir. 2019). We also conclude that, while the District Court did not
acknowledge TransUnion’s joinder in the motion to dismiss filed by Experian and Equifax,
there remain no unresolved issues for resolution by the District Court. Aluminum Co. of
Am. v. Beazer East. Inc., 124 ¥.3d 551, 557 (3d Cir. 1997).
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Kaetz correctly states that § 538(a)(8) does not provide that an adversary proceeding is
required to determine whether student loan debt may be discharged. However, as the Dis-
trict Court recognized, “the Bankruptcy Rules require a party seeking to determine the dis-
chargeability of a student loan debt to commence an adversary proceeding by serving a
summons and complaint on affected creditors.” Espinosa, 559 U.S. at 268—69. Kaetz con-
tends that the Supreme Court’s statement in Espinosa in this regard is dicta.> Regardless of
whether that statement is dicta, the Bankruptcy Rules set forth the applicable procedure.
See Fed. R. Bankr. P. 7001(6) (providing that adversary proceedings include “a proceeding
to determine the dischargeability of a debt”); Fed. R. Bankr. P. 7001, Adv. Committee
Notes (stating the rules govern procedural aspects of litigation involving matters referred

to in Rule 7001); see also Tennessee Student Assistance Corp. v. Hood, 541 U.S. 440, 451-

52 (2004) (discussing the filing of an adversary proceeding under the Bankruptcy Rules to
discharge student loan debt).

Kaetz also contends that the Bankruptcy Court’s determination th.at he was indigent
satisfied the undue hardship exception in § 538(a)(8) and rebutted the presumption that his
debt was nondischargeable. Even if an undue hardship determination could have been made
in Kaetz’s bankruptcy case outside of an adversary proceeding, a finding of indigence is

not the same as an undue hardship determination under § 538(a)(8). See In re Faish, 72 F.3d

298, 306 (Bd Cir. 1995) (holding bankruptcy courts within the Third Circuit must apply the

3 Espinosa held that a Bankruptcy Court legally erred in confirming a Chapter 13 plan that
discharged student loan debt without an undue hardship finding, but that the error was not
a basis for relief under Federal Rule of Civil Procedure 60(b)(4). 1d. at 275-76.
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undue hardship test in Brunner v. New York State Higher Educational Services Corpora-

tion, 831 F.2d 395 (2d Cir. 1987) (per curiam)); see also Hood, 541 U.S. at 450 (“Unless

the debtor affirmatively secures a hardship determination, the discharge order will not in-
clude a student loan debt.”).

Kaetz also argues that § 523(a)(8) is unconstitutionally vague. His argument on appeal,
however, is based on the fact that the statute does not direct the filing of an adversary
proceeding. As discussed above, the Bankruptcy Rules address the applicable procedure.
Kaetz has not established that the statute is constitutionally infirm.*

Kaetz has not shown that the District Court erred in dismissing his second amended
complaint or in denying his motion for reconsideration. Accordingly, we will affirm the

judgment of the District Court.’

% In his reply brief, Kaetz contends that the term “undue hardship” is unconstitutionally
vague. To the extent this argument was raised below, Kaetz has forfeited it by not present-
ing it in his opening brief. There are no exceptional circumstances excusing the forfeiture.
See Barna v. Bd. of Sch. Dirs. of Panther Valley Sch. Dist., 877 F.3d 136, 148 (3d Cir.
2017). Similarly, we do not consider Kaetz’s argument that his loan should be discharged
because the institution where he enrolled misrepresented the nature of its program, which
was not developed in his opening brief.

3 Kaetz’s pending motions, which seek leave to file and/or amend various documents, are
granted.
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 20-2592

WILLIAM F. KAETZ,
Appellant

V.

EDUCATIONAL CREDIT MANAGEMENT CORPORATION; EXPERIAN;
TRANSUNION; EQUIFAX

(D.N.J. No. 2:16-cv-09225)

SUR PETITION FOR REHEARING

Present: MCcKEE, JORDAN, SHWARTZ, KRAUSE, RESTREPO, BIBAS, PORTER,
MATEY, PHIPPS, and SCIRICA,* Circuit Judges

The petition for rehearing filed by Appellant in the above-captioned case having been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judggs of the circuit in regular active service, and no judge who concurred
in the decision having asked for rehearing, and a majority of the judges of the circuit in
regular service not having voted for rehearing, the petition for rehearing by the panel and
the Court en banc is DENIED.

By thé Court,

s/Stephanos Bibas
Circuit Judge

* Judge Scirica’s vote is limited to panel rehearing only.

PA-9




Case: 20-2592 Document: 58 Page:2  Date Filed: 05/20/2022

Dated: May 20, 2022
JK/ce: William F. Kaetz
All Counsel of Record
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NOT FOR PUBLICATION
UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
WILLIAM F. KAETZ, Civil Action No.: 16-cv-09225
Plaintiff,
v. OPINION & ORDER

EDUCATIONAL CREDIT MANAGEMENT
CORPORATION, EXPERIAN,
TRANSUNION, and EQUIFAX,

Defendants.

William F. Kaetz’s (“Plaintiff)
motion for reconsideration' of the Court’s September 30, 2019 opinion and order (ECF Nos. 99—
100) granting Defendant Educational Credit Management Corporation’s (“ECMC”) motion to
dismiss the second amended complaint (ECF No. 58) and Defendant Equifax Information Services
LLC (“Equifax™) and Defendant Experian Information Solution Inc.’s (“Experian™) joint motion
to dismiss the second amended complaint (ECF No. 59). ECF No. 101. Defendants Trans Union
LLC (“Trans Union”), Experian, and Equifax jointly opposed (ECF No. 102) and Defendant

ECMC also opposed (ECF No. 103) Plaintiff’s motion for reconsideration. Plaintiff has replied.

! Plaintiff’s motion is titled “Motion for Clarification and Reconsideration.” See ECF No. 101.

- Plaintiff asks for a reconsideration of the dismissal of his second amended complaint pursuant to
Rule 59 of the Federal Rules of Civil Procedure. ECF No. 101-2 at 1. Additionally, Plaintiff lists
questions for the Court to clarify. Id. at 24-26. The purpose of a “motion for clarification is to
explain or clarify something ambiguous or vague” in a court order or opinion. Lynch v. Tropicana
Products, Inc., 2013 WL 4804528, at *1 (D.N.J. Sept. 9, 2013) (citations omitted). In this
jurisdiction, “[m]otions for clarification are often evaluated under the standard for a motion for
reconsideration.” Id. (citing Fastware LLC, v. Gold Type Business Machines, Inc., 2009 WL
2151753, at *2 (D.N.]. July 14, 2009) and Nye v. Ingersoll Rand Co., 2011 WL 253957, at *3
(D.NJ Jan. 25, 2011)). To the extent Plaintiff is seeking clarification of the opinion, those
arguments are addressed herein.
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ECF No. 104. The motion is decided without oral argument pursuant to Fed. R. Civ. P. 78(b). For
the reasons below, Plaintiff’s Mo ion is DENIED.?
I BACKGROUND

Plaintiff requested student aid under the Federal Family Educational Loan Program (“FFEL
Program”) in September 2007 by signing a Master Promissory Note. ECF No. 59-1 at 2. Plaintiff
failed to honor his repayment obligations under the Note, the loans went into default, and the initial
loan provider, Citibank, filed a default claim. Id. Defendant ECMC became the designated
guaranty agency for Plaintiff’s defaulted loans. Id. The U.S. Department of Education created
ECMC, which is a not-for-profit cofporation “to provide specialized guarantor services pursuant ‘
to the [FFEL Program], including accepting transfer of title of certain student loan accounts on
which the student loan borrower has filed a bankruptcy proceeding.” Id.

Plaintiff filed a voluntary petition for relief in the United States Bankruptcy Court for the
District of New Jersey, pursuant to Chapter 7 of the Bankruptcy Code, on August 7, 2012. ECF
No. 57 at 2-3. ECMC was listed by Plaintiff as a creditor who held an unsecured non-priority
claim in the amount of $15,835.00, which was incurred in July 2010. Id. at 3. The Honorable
Morris Stern, United States Bankruptcy Judge, granted Plaintiff “a discharge under section 727 of
title 11, United States Code” on January 28, 2013. Id. 11 U.S.C. § 523(a)(8) provides that
educational benefits or loans are exempt from discharge under section 727. 11 U.S.C. § 523(A)(i).

On December 13, 2016, Plaintiff brought this consumer credit action alleging that despite

the discharge he received on January 28, 2013, ECMC “continued debt collection practices” and

2 The Court considers any new arguments not presented by the parties to be waived. See Brenner
v. Local 514, United Bhd. of Carpenters & Joiners of Am., 927 F.2d 1283, 1298 (3d Cir. 1991) (“It
is well established that failure to raise an issue in the district court constitutes a waiver of the
argument.”).
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“fu nished fraudulent information to the other defendants.” ECF No. 1 at 3. On January 25, 2018
ECMC filed a motion to dismiss. ECF No. 10. On September 11, 2018 the Court granted the
motion to dismiss and dismissed the action without prejudice. ECF No. 36. On October 12, 2017
Plaintiff filed an amended complaint. ECF No. 41. On October 24, 2017 Equifax and Experian
filed a joint motion to dismiss the amended complaint. ECF No. 42. On November 29, 2017
Plaintiff filed a second amended complaint. ECF No.57. Thereafter, ECMC filed a motion to
dismiss the second amended complaint (ECF No. 58) and Equifax and Experian jointly filed a
motion to dismiss the second amended complaint (ECF No. 59). On September 30, 2019 the Court
granted the motions to dismiss and dismissed the action with prejudice as to counts 14 and 67,
and without prejudice as to count 5. ECF Nos. 99—-100. On October 15, 2019 Plaintiff filed a
motion for reconsideration (ECF No. 101) to which Defendants opposed (ECF Nos. 102—03) and
Plaintiff replied (ECF No. 104).
I LEGAL STANDARD

A motion for reconsideration is governed by Federal Rule of Civil Procedure 59(¢), which
provides that “[a] motion to alter or amend a judgment must be filed no later than 28 days after the
entry of the judgment.” Fed. R. Civ. P. 59(e). “[R]econsideration is an extraordinary remedy that
is granted ‘very sparingly.”” L. Civ. R. 7.1(i) cmt. 6(d) (quoting Brackett v. Ashcroft, Civ. No. 03-
3988,2003 WL 22303078, *2 (D.N.J. Oct. 7,2003); see also Fellenz v. Lombard Investment Corp.,
400 F. Supp. 2d 681, 683 (D.N.J. 2005). A motion for reconsideration “may not be used to re-
litigate old matters, nor to raise arguments or present evidence that could have been raised prior to
the entry of judgment.” P. Schoenfeld Asset Mgmt., LLC v. Cendant Corp., 161 F. Supp. 2d 349,
352 (D.N.J. 2001). To prevail on a motion for reconsideration, the moving party must “set[] forth

concisely the matter or controlling decisions which the party believes the Judge or Magistrate
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Judg has overlooked.” L. Civ. R. 7.1(i). Moreover, when the assertion is that the Court

overlooked something, the Court must have failed to consider some dispositive factual or legal
matter that was presented to it. See L. Civ. R. 7.1(i).

The Court will reconsider a prior order only where a different outcome is justified by: (1)
an intervening change in controlling law; (2) the availability of new evidence not previously
available; or (3) the need to correct a clear error of law or fact or prevent manifest injustice. See
N. River Ins. Co. v. CIGNA Reinsurance Co., 52 F.3d 1194, 1218 (3d Cir. 1995); see also Blystone
v. Horn, 664 F.3d 397, 415 (3d Cir. 2011) (citing Howard Hess Dental Labs., Inc. v. Dentsply Int’l
Inc., 602 F.3d 237, 251 (3d Cir. 2010)). A court commits clear error of law “only if the record
cannot support the findings that led to [the] ruling.” ABS Brokerage Servs., LLC v. Penson Fin.
Servs., Inc., No. 09-4590, 2010 WL 3257992, at *6 (D.N.J. Aug. 16, 2010) (citing United States
v. Grape, 549 F.3d 591, 603-04 (3d Cir. 2008)). “Mere ‘disagreement with the Court’s decision’
does not suffice.” Id. (citations omitted).

III.  DISCUSSION

Here, Plaintiff has provided no reason to justify reconsideration. Plaintiff does not point
to a change in applicable law, new evidence that was not previously available, a clear error of law
or fact or manifest injustice from the order. The only support provided by Plaintiff in his motion
is the restating of arguments he already made in opposition to the Defendants’ motions to dismiss
(Compare ECF No. 63 and ECF No. 64 with ECF No. 101), which is inappropriate in a motion for
reconsideration. See United States v. Merola, No. 08-327, 2008 WL 4449624, at *1 (D.N.J. Sept.
30, 2008) (“The moving party must show more than mere disagreement with the court’s decision
and recapitulation of the cases and arguments considered by the court before rendering its original

decision”). Specifically, Plaintiff argues that: (1) it was unnecessary for him to initiate an
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adversary hearing in his bankruptcy proceedings because the Bankruptcy Court had already
acknowledged his indigency; (2) 11 U.S.C. § 523 is unconstitutional; and (3} it is unconstitutional
fort e United States government to be “in the education and student loan business.” See ECF No.
101 at 2, 7, 15, 23. These arguments were made in Plaintiff’s second amended complaint,
addressed in the briefings on the motions to dismiss, and ultimately rejected by the Court. See ECF
No. 99. Regardless, the Court will address each of these arguments in turn.

First, Plaintiff argues that it was unnecessary to initiate an adversary proceeding because
the Bankruptcy Court already had acknowledged his indigency and questions what law requires
an individual to file an adversary proceeding to discharge a student loan. The Supreme Court has
determined that the Bankruptcy Rules “require a party seeking to determine the dischargeability
of a student loan debt to commence an adversary proceeding by serving a summons and complaint
on affected creditors.” United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260 (2010). Plaintiff
received a discharge under section 727 of title 11, United States Code. ECF No. 57 at 2-3. 11
U.S.C. § 523 provides, that “[a] discharge under section 727 . . . of this title does not discharge an
individual from any debt” for an “educational loan.” 11 U.S.C. § 523 (a); 11 U.S.C. § 523 (8)(A)-
(B). A proceeding to determine the dischargeability of a debt is an adversary proceeding governed
by Rule 7001 of the Federal Rules of Bankruptcy Procedure. Here, Plaintiff does not al]ége that
he commenced an adversary proceeding to determine whether his student loans were
dischargeable. Therefore, Plaintiff’s debts were not discharged through the bankruptcy
proceedings. Accordingly, this argument fails.

Second, although Plaintiff contends that 11 U.S.C. § 523 is unconstitutional, he
nevertheless acknowledges in his briefing that the statute itself is not unconstitutional and that the

“law is not ambiguous, and it does not need interpretation.” See ECF No. 57 at 8—11 (“The Statute
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is f ne, its relying on courts and opponents to do what’s right does not work.”). To the extent
Plaintiff is challenging how this section of the Bankruptcy Code, 11 U.S.C. § 523 was applied in
his case (see ECF No. at 6—7) his contentions are without merit. As discussed above, 11 U.S.C. §
523 provides, that a discharge under section 727 does not discharge an educational loan. 11 U.S.C.
§ 523 (a); 11 U.S.C. § 523 (8)(A)«B). The Court finds that, based on Plaintiff’s allegations and ‘
a review of the underlying bankruptcy order, the statute was properly applied in Plaintiff’s
proceedings.
Lastly, Plaintiff asserts that it is unconstitutional for the U.S. government to be involved in

the education and student loan business. This argument is also without support. The U.S.

|
|
Constitution gives the Federal government the power to create departments to oversee matters that
affect the general welfare of U.S. citizens. U.S. Const. Art. 2. Additionally, Congress has the

authority to employ federal funding for educational programs, such as the FFEL Program that was

created under the Higher Education Act of 1965 to address the need for financial assistance of

students seeking higher education. 20 U.S.C. § 1071. Therefore, Plaintiff’s arguments that the

student loans were unconstitutional are misplaced.

Accordingly, Plaintiff has not showed that a different outcome is justified.

CONCLUSION

IT IS THEREFORE on this 30th day of June, 2020:

ORDERED that Plaintiff’s motion for reconsideration, (ECF No. 101), is DENIED.

(A

CLAIRE C. CECCHL, U.S.D.J.
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NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

WILLIAM F. KAETZ, Civil Action No.: 2:16-cv-09225

Plaintiff,
ORDER

EDUCATIONAL CREDIT MANAGEMENT
CORPORATION, ET AL.,

]
)
1
)
]
]
t
t
1
1
1
v. -
'
1
'
]
'
'
]
1
'
1
'
1
1

Defendants.

CECCH]I, District Judge.

This matter comes before the Court on the motion of Educational Credit Management Corporation
(“Defendant ECMC”) to dismiss Plaintiff William F. Kaetz’s (“Plaintiff”) Second Amended
Complaint pursuant to Fed. R. Civ. P. 12(b)(6) (ECF No. 58) and Equifax Information Services
LLC (“Defendant Equifax”) and Experian Information Solutions Inc.’s (“Defendant Experian™)
joint motion to dismiss Plaintiff’s Second Amended Complaint pursuant to Fed. R. Civ.P. 12(b)(6)

(ECF No. 59). For the reasons set forth in the Court’s corresponding opinion,

ITIS on this >©_day of September 2019

ORDERED that Defendant ECMC’s Motion to Dismiss (ECF No. 58) and Defendant
Equifax and Defendant Experian’s Joint Motion to Dismiss (ECF No. 59) are hereby GRANTED;
and it is further

ORDERED that Plaintiff’s Secénd Amendment Complaint (ECF No. 57) is hereby
DISMISSED WITH PREJUDICE as to Counts 1-4 and 6-7; and it is further

ORDERED that, as to Count 5, Plaintiff’s Complaint is hereby DISMISSED WITHOUT

PREJUDICE; and it is further
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ORDERED that Plaintiff is hereby granted twenty-one (21) days from the date of entry
of this Order lin whicﬁ to file an amended complaint that cures the pleading deficiencies as set
forth by the Court regarding Count 5. In his amended complaint, Plaintiff is limited to raising
allegations under 15 U.S.C. § 1692d(5) and may only bring such claim against Defendant

ECMC.

ORDERED that the Clerk of the Court mark this matter CLOSED.

SO ORDERED.

o C—

CLAIRE C. CECCHI
Judge, United States District Court
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NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

WILLIAM F. KAETZ, Civil Action No.: 2:16-cv-09225

Plaintiff,
OPINION
V.

EDUCATIONAL CREDIT MANAGEMENT
CORPORATION, ET AL,

- - - e e

Defendants.

CECCHLI, District Judge.
I INTRODUCTION

This matter comes before the Court on the motion of Educational Credit Management
Corporation (“Defendant ECMC”) to dismiss Plaintiff William F. Kaetz’s (“Plaintiff’) Second
Amended Complaint pursuant to Fed. R. Civ. P. 12(b)(6) (ECF No. 58) and Equife;x Information
Services LLC (“Defendant Equifax”) and Expenian Information Solutions Inc.’s (“Defendant
Experian™) joint motion to dismiss Plaintiff’s Second Amended Complaint pursuant to Fed. R.
Civ. P. 12(b)(6) (ECF No. 59). The Court has given careful consideration to the submissions
from each party. Pursuant to Fed. R. Civ. P. 78(b), no oral argument was heard. For the reasons
that follow, Defendants’ Motion to Dismiss is granted.
II. BACKGROUND

In September 2007, Plaintiff signed a Master Promissory Note requesting student aid
under the Federal Family Education Loan Program (“FFEL Program”). ECF No. 59-1 at 2.
When Plaintiff failed to honor his repayment obligations under the Note, the loans went into

default and the initial loan provider, Citibank, filed a default claim. Id. Thereafter, Defendant

PA-19



Case 2:16-cv-09225-KM-MF Document 99 Filed 09/30/19 Page 2 of 13 PagelD: 961

ECMC assumed all responsibilities as the designated guaranty agency for Plaintiff’s defaulted
loans. 1d. Defendant ECMC is a not-for-profit corporation created under the direction of the
U.S. Department of Education “to provide specialized guarantor service pursuant to [FFEL
Program], including accepting transfer of title of certain student loan accounts on which the
student loan borrower has filed a bankruptey proceeding.” Id.

On August 7, 2012, Plaintiff filed a voluntary petiﬁon for relief pursuant to Chapter 7 of
the Bankruptcy Code in the United States Bankruptcy Court for the District of New Jersey.!
ECF No. 57 at 2-3. Plaintiff listed Defendant ECMC as a creditor holding an unsecured non-
priority claim in the amount of $15,835.00, incurred in July 2010. Id. at 3. On January 28, 2013,
the Honorable Morris Stern, United States Bankruptcy Judge, granted Plaintiff “a discharge
under section 727 of title 11, United States Code.” Id. Under 11 U.S.C. § 523(a)(8), educational
benefits or loans are exempt from discharge under section 727, unless “exempting such debt
from discharge under this paragraph would impose an undue hardship on the debtor.” 11 U.S.C.
§ 523(a)(8).

On December 13, 2016, Plaintiff filed his Complaint with this Court, contending that,
despite the discharge he received on January 28, 2013, Defendant ECMC “continued debt

collection practices” and “furnished fraudulent information to the other defendants[:] Experian,

! Plaintiff does not include as an attachment to his Complaint a copy of his voluntary petition.
On a motion to dismiss, however, the Court may consider the allegations in the complaint, any
exhibits attached to the complaint, matters of public record, and undisputedly authentic
documents upon which the plaintiff’s complaint is based. Pension Benefit Guar. Corp. v. White
Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir. 1993). A document falls into the latter
category even where the complaint does not cite or “explicitly rely[]” on it; “[r]ather, the
essential requirement is that the plaintiff’s claim be ‘based on that document.”” Brusco v.
Harleysville Ins. Co., No. 14-914, 2014 WL 2916716, at *5 (D.N.J. June 26, 2014) (quoting In re
Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Cir. 1997)). Here, Plaintiff’s
Complaint explicitly relies on his voluntary petition, which Plaintiff argues “discharg{ed] ail
debts that included debts managed by [Defendant].” (ECF No. 1 at 3). As such, this Court will
properly consider Plaintiff’s voluntary petition with Defendant’s Motion to Dismiss.

2
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TransUnion, and Equifax.” ECF No. 1 at 3. On January 25, 2017, Defendant ECMC filed its
First Motion to Dismiss.2 ECF No. 10. In that motion, Defendant ECMC argued that Plaintiff
failed to state a claim upon which relief may be granted because: (1) Plaintiff’s debts are student
loans, governed by 11 U.S.C. § 523(a)(8), and therefore were not automatically discharged on
January 28, 2013; and (2) Defendant “is required by statute to report certain information to
consumer reporting agencies,” and the information Defendant furnished was entirely accurate.
ECF No. 11 at 6-7. After considering the parties’ submissions (ECF Nos. 17, 21, 25), the Court
granted Defendant ECMC’s First Motion to Dismiss Plaintiff’s Complaint without prejudice.
ECF No. 35. |

Thereafter, Plaintiff filed an Amended Complaint on October 12, 2017. ECF No. 41. On
October 23, 2017, Plaintiff requested leave to amend his Amended Complaint (ECF No. 48),
which the Court granted (EFC No. 54). Plaintiff subsequently filed a Second Amended
Complaint. ECF No. 57. Defendant Equifax and Defendant Experian jointly moved to dismiss
Plaintiff’s Second Amended Complaint. ECF No. 58. Defendant ECMC also moved to dismiss
Plaintiff’s Second Amended Complaint. ECF No. 59. Plaintiff opposes the instant motions.
ECF Nos. 63, 64). Defendants Equifax and Experian replied to Plaintiff’s opposition. ECF No.
67.
III. LEGAL STANDARD

A. Defendant’s Motion to Dismiss Pursuant to Rule 12(b)(6)

For a complaint to survive dismissal pursuant to Fed. R. Civ. P. 12(b)(6), it “must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.””

Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544,

2 Experian, TransUnion, and Equifax, the remaining three defendants in this case, did not join
Defendant’s First Motion to Dismiss.
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570 (2007)). In evaluating the sufficiency of a complaint, the Court must accept all well-pleaded

factual allegations in the complaint as true and draw all reasonable inferences in favor of the

non-moving party. See Phillips v. Cty. of Allegheny, 515 F.3d 224, 234 (3d Cir. 2008). “Factual

allegations must be enough to raise a right to relief above the speculative level.” Twombly, 550

U.S. at 555. Furthermore, “[a] pleading that offers ‘labels and conclusions’ . . . will not do. Nor

does a complaint suffice if it tenders ‘naked assertionfs]’ devoid of ‘further factual

enhancement.”” Igbal, 556 U.S. at 678 (citations omitted). A pro se litigant’s complaint is held

to “less stringent standards than formal pleadings drafted by lawyers.” Haines v. Kerner, 404

U.8. 519, 520 (1972). A pro se complaint “can only be dismissed for failure to state a claim if it

appears ‘beyond doubt that the plaintiff can prove no set of facts in support of his claim which

would entitle him to relief.”” FEstelle v. Gamble, 429 U.S. 97, 106 (1976) (quoting Haines, 404 !

U.S. at 520-21); see also Bacon v. Minner, 229 F. App’x 96, 100 (3d Cir. 2007). i

IV. DISCUSSION |
Plaintiff brings seven causes of action in his Second Amended Complaint: (1) Violation i

of the Tenth Amendment of the U.S. Constitution as to Defendant ECMC, (2) Facial Challenge ‘

to the Legitimacy of Alleged Student Loans under the Tenth Amendment as to Defendant

ECMC, (3) Facial Challenge to 11 U.S.C. § 523 (a)(8), (4) As Applied Challenge to 11 U.S.C. §

523 (a)}(8), (5) Violation of the Fair Debt Collection Practices Act as to Defendant ECMC,

Defendant Equifax, and Defendant Experian (collectively “Defendants”), (6) Violation of the

Fair Credit Reporting Act as to Defendants, and (7) Civil Contempt of Order for United States

Bankruptcy Court. ECF No. 57 at 1-2. Defendant ECMC asserts that Plaintiffs Second

Amended Complaint fails to state a cause of action because Plaintiff’s federal student loans with

ECMC were not discharged in his bankruptcy case and accordingly any acts taken by Defendants
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to collect the debt were legitimate. ECF No. 59-2 at 5. Defendants Eqﬁifax and Experian argue
that “the only cause of action even potentially applicable to a consumer reporting agency such as
Equifax and Experian is the sixth cause of action alleging a violation of FCRA” and further
asserts that Plaintiff’s FCRA claim fails as a matter of law because Plaintiff is unable to prove
the inaccuracy of the information. ECF No. 58 at 3, 9-10. For the reasons set forth below,
Defendants’ motions to dismiss Plaintiff’s Second Amende& Complaint are granted.

A. Tenth Amendment

Plaintiff claims in Counts 1 and 2 that the existence of both the Federal Department of
Education and Defendant ECMC, an entity created under the direction of the U.S. Department of
Education, are unconstitutional under the Tenth Amendment because “[nJowhere in the
Constitution is the federal government delegated the power to regulate or fund elementary or
secondary education.” ECF No. 57 at 6. According to Plaintiff, his student loans issued by
Defendant ECMC pursuant to the federal government’s FFEL Program are also unconstitutional
under the Tenth Amendment because they are based on illegal practices. Id. at 7.3

Plaintiff’s Tenth Amendment arguments concerning the existence of the Department of
Education and Defendant ECMC fail because the U.S. Constitution gives the Federal
Government the power to create departments to oversee matters that affect the general welfare of
U.S. citizens. U.S. Const. Art. 2. Additionally, Congress has the authority to employ federal
funding for education programs, such as the FFEL Program that was created under the Higher
Education Act of 1965 to address the need for financial assistance of students seeking higher
education. 20 U.S.C. § 1071. Therefore, any arguments that Plaintiff’s student loans were

issued in violation of the Tenth Amendment are misplaced.

3 The Court notes that Plaintiff’s student loans were issued by Citibank ELT Student Loan Corp.
(“Citibank™), which is not part of the federal government.

5
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B. 11 U.S.C. 523 § (a)(8)

Plaintiff next challenges the constitutionality of 11 U.S.C. 523 § (a)(8), which provides
exceptions to bankruptcy discharge. ECF No. 57 at 8-13. In the relevant bankruptcy
proceedings, Plaintiff was granted a discharge under section 727 of title 11, United States Code.
Id. at 2-3. A discharge of debt under section 727 does not discharge any debt “for an obligation
to repay funds received as an education benefit” unless “excepting such debt from discharge
under this paragraph would impose an undue hardship on the debtor.” 11 U.S.C. 523 § (a)(8).
The debts at issue here are educational loans. ECF No. 57 at 2-3. Under section 523(a)(8),
student loan debt is “presumptively nondischargable ‘unless’ a determination of undue hardship
is made.” United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260 (2010); see also In re
Sperazza, 366 B.R. 397, 407 (Bankr. E.D. Pa. 2007) (noting that neither party suggested
plaintiff’s debts to Education Credit Management Corporation, the same defendant here, were
anything other than educational loans and therefore “the obligations [were] presumptively
nondischargeable™); In re Jones, 392 B.R. 116, 124-25 (Bankr. E.D. Pa. 2008) (same). The
Bankruptcy Rules “require a party seeking to determine the dischargeability of a student loan debt
to commence an adversary proceeding by serving a summons and complaint on affected
creditors.” Espinosa, 559 U.S. 260; see also In re Miller, No. 06-1082, 2006 WL 2361819, at *3
(Bankr. W.D. Pa. Aug. 14, 2006); In re Kahl, 240 B.R. 524, 530 (Bankr. E.D. Pa. 1999).

Plaintiff argues that the statute is unconstitutional both on its face and as applied because
it is vague and therefore violates Plaintiff’s due process rights. ECF No. 57 at 8-13. However,
Plaintiff also writes in his Second Amended Complaint that “[t]he Statute is fine” and that “[t]he
law is not that ambiguous and it does not need interpretation.” Id. at 8, 11. Plaintiff seemingly

contends that the statute itself is not unconstitutional but rather that “the vagueness
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doctrine...also should apply to the techniques courts use to decide on legal definitions and
requirements.” See id. at 9-11 (“The Statute is fine, its relying on courts and opponents to do
what’s right does not work.”). From these statements in the Second Amended Complaint and
Plaintiff’s brief in opposition, the Court discerns that Plaintiff is challenging how this section of
the Bankruptcy Code, 11 U.S.C. § 523 (a)(8), was implemented in his case. The Court finds that,
based on Plaintiff’s allegations and a review of the underlying bankruptcy order, the statute was
properly applied in Plaintiff’s proceedings.

Plaintiff contends that his student loan debts were automatically discharged under the
undue hardship exception because “11 U.S.C. 523 (a)(8) is neutral and self-executing to creditors
and debtors meaning immediately effective without further action, legislation or legal steps, no
other process required.” ECF No. 57 at 9. As stated above, however, an individual seeking
discharge under the undue hardship exception must commence an adversary proceeding in
Bankruptcy Court to determine whether his student loan debts were eligible to be discharged.
Here, because Plaintiff does not allege that he commenced an adversary ];roceeding to determine
whether his student loans were dischargeable, Plaintiff’s debts were not discharged through the
bankruptcy proceedings. Accordingly, Plaintiff’s claims fail.

C. Fair Debt Collection Practices Act

Next, Plaintiff purports to bring a claim under the Fair Debt Collection Practices Act
(“FDCPA™), alleging that Defendants “used unfair or unconscionable means to collect or attempt
to collect a fraudulent debt” and “engaged in conduct to harass, oppress, intimidate and abuse the
plaintiff’ in violation of the FDCPA. ECF No. 57 at 14. Defendants Experian and Equifax
argue that the FDCPA is inapplicable to consumer reporting agencies like Experian and Equifax

because FDCPA was enacted to eliminate abusive debt collection practices by debt collectors,
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see 15 US.C. § 1692 et. seq., not by consumer reporting agencies. ECF No. 67 at 3-4.
Defendant ECMC does not argue about the FDCPA’s applicability but instead asserts that
Plaintiff’s student loans were not discharged in Plaintiff’s Chapter 7 bankruptcy proceedings,
and therefore, Plaintiff fails to state a claim upon which relief may be granted. ECF No. 59-2 at
4.

First, as to Defendants Experian and Equifax, the Court finds that Plaintiff has failed to
plead sufficient facts to show that Experian and Equifax engaged in debt collection under the .
FDCPA. The goal of the FDCPA is to control the collection practices of debt collectors. 15
U.S.C. § 1692k; Brown v. Card Service Ctr., 464 F.3d 450, 453 (3d Cir. 2006) (“[T}he [FDCPA]
provides consumers with a private cause of action against debt collectors who fail to comply
with the Act.”). A debt collector is defined under the act as any business with the principal
purpose of collecting debts, or who regularly collects or attempts to collect debts owed to
another. 15 U.S.C. § 1692(a)(6). As Plaintiff does not allege that Defendants Experian and
Equifax regularly collect debt or engage in debt collection, the statute does not apply. Moreover,
even if the statute did apply to these Defendants, Plaintiff does not allege that Defendants
Experian and Equifax attempted to collect any debt from him, much less that Defendants
Experian and Equifax engaged in any harassment or abuse in connection with the collection of
Plaintiff’s debt, such as the threat of violence or profane language, or the use of false, deceptive,
or misleading statements. Accordingly, Plaintiff has not plead sufficient facts to support his
FDCPA claims against Defendants Experian and Equifax. |

Plaintiff further contends that Defendant ECMC violated the FDCPA by attempting to
collect Plaintiff’s debt after the January 2013 Bankruptcy Court Order that, according to

Plaintiff, discharged his student loan debt. ECF No. 57 at 3. Specifically, Plaintiff states that
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Defendant ECMC contacted Plaintiff with “phone calls, letters and credit reporting for each
account that became ruthless harassment debt collection activities” and further contends that
Defendant ECMC “represented the law fraudulently.” Id. at 3-4. According to Plaintiff,
Defendant violated multiple sections of the FDCPA, namely sections 1672d, 1692e, 1692f and
1692g. The Court addresses Plaintiff’s arguments as to each section of the FDCPA below. -

First, under 15 U.S.C. § 1692d, a debt collector may not “engage in any conduct the
natural consequence of which is to harass, oppress, or abuse any person in connection with the
collection of a debt.” Such conduct includes in relevant part (1)“{t]he use or threat of use of
violence,” (2)“[t]he use of obscene or profane language,” (3)“[t]lhe publication of a list of
consumers who allegedly refuse to pay debts, except to a consumer reporting agency,” (4)“[t]he
advertisement for sale of any debt to coerce payment,” (5)“[c]ausing a telephone to ring or
engaging any person in telephone conversation repeatedly or continuously,” and (6)“the
placement of telephone calls without meaningful disclosure of the caller’s identity.” 15 U.S.C. §
1692d. To state a claim pursuant to § 1692d(5), a plaintiff must allege not only that the debt
collector contacted him by telephone repeatedly or continuously but also that he did so with
intent to annoy, abuse or harass him. Corson v. Accounts Receivable Management, Inc., 2013
WL 4047577, at *6 (D.N.J. Aug. 9, 2013).

According to Plaintiff, Defendant ECMC made telephone calls and sent letters to Plaintiff
that “became ruthless harassment” in violation of the FDCPA. ECF No. 57 at 3. However,
Plaintiff does not provide facts to support this assertion. Plaintiff does not allege how many
phone calls or letters he received, nor does he allege over what time period this occurred. Cf.
Shand-Pistilli v. Prof’l Account Servs., Inc., 2010 WL 2978029, at *4 (E.D.Pa. July 26, 2010)

(analyzing the number and pattern of phone calls to ascertain whether plaintiff stated a sufficient
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claim under section 1692d). As such, the Court cannot discern from Plaintiff’s allegations
whether Defendants called repeatedly or continuously or whether this was done with the intent to
harass, oppress or abuse Plaintiff. Thus, the Court finds that Plaintiff has not sufficiently pled a
violation of 15 U.S.C. § 1692d.

Second, Plaintiff’s arguments pursuant to 15 U.S.C. § 1692e fail because this section
requires that the debt collector make false or misleading representations. 15 U.S.C. § 1692¢ (“A
debt collector may not use. any false, deceptive, or misleading representation or means in
connection with the collection of any debt.”). Here, as discussed above, Plaintiff’s student loan
debts were not discharged through the related bankruptcy proceedings and therefore attempts to
collect this debt are not in and of themselves false, deceptive, or misleading. Absent any
allegations that Defendant ECMC falsely represented the amount or character of the debt,
Plaintiff has failed to plead éufﬁcient facts to support a violation of § 1692e.

Third, a debt collector is also prohibited from utilizing *“‘unfair or unconscionable means
to collect or attempt to collect any debt” under 15 U.S.C. § 1692f. While Plaintiff alleges that
“Defendants used unfair or unconscionable means to collect or attempt to collect a fraudulent
debt” (ECF No. 57 at 14), this conclusory statement is insufficient to support Plaintiff’s claim as
there are no specific facts to support this assertion.

Finally, Plaintiff alleges that Defendant ECMC acted in violation of 15 U.S.C. § 1692g,
which governs the procedures for disputing and validating debts. According to this subsection, if
a consumer notifies a debt collector in writing within a thirty-day period that the debt is disputed,
the debt collector must obtain verification of the debt or a copy of the judgment and mail this
verification to the consumer. 15 U.S.C. § 1692g(a). Plaintiff argues that the debts were not

validated after he contacted Defendants to dispute the debt, as prohibited under the FDCPA.

10
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ECF No. 57 at 4, 14. Defendant ECMC counters that Plaintiff’s claim is baseless because
Plaintiff’s loans remained due according to the Bankruptcy Court decision and therefore,
Defendant ECMC acted in accordance with the statutory requirements and its fiduciary
obligations in reporting this outstanding debt. ECF No. 59-1 at 3 (citing 20 U.S.C. §1080a; 34
C.F.R. § 682.410(b)(5)). Plaintiff acknowledges that Defendant ECMC responded to Plaintiff’s
attempts to dispute the debt but asserts that their response “represented the law fraudulently” and
“furnished inaccurate information.” ECF No. 57 at 4. Because the Bankruptcy Court order
accurately verified that Plaintiff’s educational loan debt remained outstanding, the Court finds
that Plaintiff has failed to plead sufficient facts to support his claim that Defendant ECMC
violated 15 U.S.C. § 1692g.

As such, Plaintiff has failed to articulate any facts entitling him to relief for a violation of
the FDCPA and the Court will dismiss Plaintiff’s claim.

D. Fair Credit Reporting Act

Plaintiff also purports to bring a claim under two different subsections of the Fair Credit
Reporting Act (“FCRA”). Plaintiff asserts that Defendants acted in violation 15 U.S.C. § 1681s-
2(a)(1)(A) & (B), which prohibits the furnishing of inaccurate information, by publishing false
information about the alleged student loans on Plaintiff’s credit report. ECF No. 57 at 4-5, 15.
Additionally, Plaintiff argues that Defendants are liable under 15 U.S.C. § 1681¢e(b) of FCRA
because they negligently and willfully failed “to ensure the maximum level of accuracy in
reporting consumer-credit information.” ECF No. 57 at 15. Defendants counter that Plaintiff
cannot prevail under either subsection because the disputed information was accurate, and
Defendants are required to disclose such information by law. ECF No. 58 at 9-10; ECF No. 59-2

at 5-6.

11
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“The FCRA was enacted to protect consumers from the transmission of inaccurate
information about them, and to establish credit reporting practices that use accurate information.”
Harris v. Pa. Higher Educ. Assistance Agency/Am. Educ. Servs., No. 16-2963, 2017 WL
2691170, at *2 (3d Cir. June 22, 2017). A person acts in violation of 15 U.S.C. § 1681s-2 when
he furnishes consumer informatioq that he knows or has reasonable cause to believe is
inaccurate. Taggartv. Nw. Mortg., Inc., No. 09-1281, 2010 WL 114946, at *9 (E.D. Pa. Jan. 11,
2010), aff°d, 539 F. App’x 42 (3d Cir. 2013). Similarly, accuracy is a threshold element of §
1681e(b) and, accordingly, Plaintiff bears the burden of proving that information was inaccurate.
See Cortez v. Trans Union, LLC, 617.F.3d 688, 708 (3d Cir. 2010) (stating that “inaccurate
information” is a requirement for § 1681e(b) claims). Here, Plaintiff has not sufficiently alleged
that the disputed information is inaccurate. While Plaintiff contends that his student loan debts
were discharged after the Bankruptcy Court’s decision, these debts are presumptively non-
dischargeable, as discussed above. Therefore, the information relied upon by Defendants was
accurate and Plaintiff’s FCRA claims must fail.

E. Civil Contempt

Finally, Plaintiff asserts that Defendants acted in civil contempt of the January 28, 2013
order of the Honorable Morris Stem of the United States Bankruptcy Court. A court may hold a
creditor in civil contempt when the creditor attempts to collect a debt in violation of a bankruptcy
discharge order. Taggart v. Lorenzen, 139 S.Ct. 1795, 1801 (2019). Here, as explained above,
Defendants did not act in violation of a bankruptcy discharge order because Plaintiff’s student
loans were not discharged in Plaintiff’s Chapter 7 bankruptcy proceedings. Therefore, Plaintiff
has failed to plead sufficient facts to show that Defendants acted in civil contempt.

V. CONCLUSION

12
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For the foregoing reasons, Defendants’ Motion to Dismiss is granted and Plaintiff’s
Second Amended Complaint is dismissed with prejudice as to Counts 1;4 and 6-7. As to Count
5, Plaintiff’s Complaint is dismissed without prejudice. If Plaintiff wishes, he may file a third
amended complaint within twenty-one (21) days of this Opinion. However, Plaintiff is limited to
raising allegations under 15 U.S.C. § 1692d(5) and may only bring such claim against Defendant

ECMC. An appropriate Order follows this Opinion.

CLAIRE C. CECCHI, U.S.D.J.
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