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QUESTION PRESENTED

1.  Does the State of California’s standard jury instruction, CALCRIM 1403, which 

authorizes jurors to consider evidence of a criminal defendant’s gang affiliation in 

deciding whether the defendant acted in the heat of passion, and thereby to infer 

that persons affiliated with criminal street gangs possess more impulse control than 

persons lacking that affiliation, create an irrational permissive inference in 

violation of the 14th Amendment’s due process guarantee as stated in County Court 

of Ulster County, N.Y. v. Allen, 442 U.S. 140, 157 (1979)?
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INTRODUCTION

California’s standard criminal jury instruction CALCRIM 1403, which is 

supposed to ensure gang evidence admitted for a limited purpose does not unfairly 

prejudice the defendant, does precisely the opposite in murder cases in which the 

partial defense of heat of passion manslaughter is raised.  It does so by stating that, 

in addition to considering gang evidence to decide whether, inter alia, the defendant 

had a motive to commit the charged offense, it also states that gang evidence may 

be considered in deciding whether the defendant acted in the heat of passion. 

While gang affiliation may provide a motive for a defendant to commit 

crimes, including murder, there is nothing about gang affiliation that renders it less 

probable that a person would act impulsively in response to provocation that would 

cause a reasonable person to act impulsively than a person lacking that such 

affiliation -- nor was there any such evidence in this case.1  Since negating heat of 

passion is an element of murder in cases such as this, in which heat of passion 

manslaughter is in issue, the instruction irrationally authorizes jurors to find 

defendants guilty of murder based on their gang affiliation, where they otherwise 

would have convicted of the much less serious offense of manslaughter.  This 

1. Indeed, in this case the evidence strongly supported precisely the opposite 
inference.  Petitioner, who was 16 years old at the time of the killing, was a gang 
member whom, at age 14, had had his throat slashed, resulting in extended 
hospitalization, in an unprovoked attack by a member of the same rival gang to 
which the victim belonged.  Unrebutted expert psychological testimony asserted 
that these circumstances increased the likelihood petitioner had acted impulsively 
in response to the victim’s provocation.    
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Court’s holdings inter alia, in County Court of Ulster County New York v. Allen 

prohibit such irrational permissive inferences.

Moreover, the instruction does not merely permit murder verdicts based on 

an irrational inference from the defendant’s gang affiliation, it encourages them.  

That is because evidence of gang affiliation is extremely prejudicial.  Its mere 

admission generates a risk of conviction on that basis, rather than on proof of the 

defendant’s guilt.  Thus, by authorizing jurors to consider gang affiliation as 

probative on the question of heat of passion, CALCRIM 1403 encourages jurors to 

insert their prejudices about gangs into their deliberations.  

Neither does the instruction’s admonition to not infer the defendant’s bad 

character or criminal proclivity from gang evidence prevent this.  First, the 

admonition is not obviously inconsistent with the inference.  Imputing particularly 

enhanced impulse control to gang members, is not necessarily inconsistent with not 

imputing bad character or criminal proclivity to them.  Second, assuming arguendo 

there was an inconsistency, as this Court held in Francis v. Franklin, an 

unconstitutional jury instruction is not cured by a constitutional instruction to the 

contrary absent a third instruction reconciling the two -- of which there is none in 

CALCRIM 1403 nor was such instruction issued in this case.

Thus, the state court of appeal’s contention that the instruction was 

appropriate due to this admonition is irreconcilable with this Court’s holding in 

Francis v. Franklin.  It also relatedly is contrary to this Court’s holding in Boyde v. 
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California, since it is reasonably probable jurors would understand the instruction, 

even in light of the admonition, as authorizing an inference of the absence of heat of 

passion from the defendant’s gang affiliation.  The state court’s alternative 

justification for the instruction, that it did not compel jurors to infer the absence of 

heat of passion from the defendant’s gang affiliation is irreconcilable with the 

holdings of this Court, inter alia, in Ulster that irrational permissive inferences 

violate the 14th Amendment’s due process guarantee.

The U.S. District Court asserted the instruction was consistent with this 

Court’s holding in Ulster, because because “the jury was free to credit or reject the 

inference from the gang evidence to decide … whether or not he acted in the heat of 

passion.”  It thereby also disregarded that Ulster held the 14th Amendment 

prohibits permissive inferences that are irrational.  

The district court also asserted the instruction “only allows the jury to 

conclude that Ortiz Perez’s gang membership was a motive for his crime.”  Yet, its 

plain language undeniably allows the jury to conclude -- in addition to being a 

motive -- his gang membership indicated he did not act in the heat of passion.  

In sum, this provision in CALCRIM 1403 is indefensible.  It provides an 

unconstitutional short-cut to murder convictions.  It allows the prosecution to rely 

on gang evidence, and the prejudices it elicits, to irrationally negate heat of passion, 

and thereby yield murder convictions in cases in which properly instructed juries 

may have found the defendant guilty only of the lesser offense of manslaughter.  
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The damage to justice caused by this short-cut to a murder conviction is 

exacerbated by the virtual certainty, since it is linked to the admission of gang 

evidence, that it is a short-cut taken principally in prosecuting persons of color.

OPINIONS BELOW

The unpublished memorandum decision of the United States Court of 

Appeals for the Ninth Circuit in Ramon Ortiz Perez v. Giselle Matteson, docket 

number 19-16471, affirming the district court’s judgment and filed on January 20, 

2022 (App. 1- App. 5) is reported unofficially at 2022 WL 187846 (9th Cir. Jan. 20, 

2022). 

The unpublished opinion of the U.S. District Court for Northern California in 

Ramon Ortiz Perez v. Clark Ducart, docket number 17-cv-06398-RS, denying the 

petition for writ of habeas corpus filed on June 28, 2019 (App. 8- App. 21) is 

reported unofficially at 2019 WL 2716520 (N.D. Cal. June 28, 2019).

The unpublished opinion of the California Court of Appeal, Sixth District in 

People v. Ramon Ortiz Perez, No. H039349 affirming in part, and reversing in part 

the judgment of the trial court (App. 23- App. 76) is reported unofficially at 2017 

WL 511851 (Cal.App. Feb. 7, 2017). 

The unpublished opinion of the California Court of Appeal, Sixth District in 

People v. Ramon Ortiz Perez, No. H039349 affirming the judgment of the trial court 

(App. 79- App. 132) is reported unofficially at 2015 WL 5772186 (Cal.App. Sept. 30, 

2015). 
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JURISDICTION

The court of appeals entered the judgment on January 20, 2022.  App. 1, App. 

5. Petitioner filed a timely petition for rehearing on February 1, 2022, which the 

court of appeals denied on February 11, 2022.  App. 133.  In its order of May 6, 2022 

this Court granted petitioner’s motion to extend time to file this petition for writ of 

certiorari until June 13, 2022.   This Court has jurisdiction pursuant to 28 U.S.C. § 

1254(1).

CONSTITUTIONAL PROVISION AND STATUTE INVOLVED 

Section 1 of the Fourteenth Amendment of the U.S. Constitution provides:

All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the state wherein they reside.  No 
state shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any state deprive any person 
of life, liberty or property, without due process of law; nor deny any person within 
its jurisdiction the equal protection of the laws.

28 U.S.C. section § 2254, subsection (d) provides in relevant part:

An application for a writ of habeas corpus on behalf of a person in custody pursuant 
to the judgment of a State court shall not be granted with respect to any claim that 
was adjudicated on the merits in State court proceedings unless the adjudication of 
the claim -- (1) resulted in a decision that was contrary to, or involved an 
unreasonable application of, clearly established Federal law, as determined by the 
Supreme Court of the United States….
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III.  STATEMENT OF THE CASE

A. Procedural History

1.  The Trial Court

On October 11, 2012 in Santa Clara County Superior Court a jury acquitted 

petitioner of first degree murder and convicted him of second degree murder, found 

that he personally had used a dangerous weapon (a knife) and that the offense was 

committed for the benefit of and in association with a criminal street gang.   

Appellant Ortiz Perez’s Excerpts of Record, Ninth Circuit Court of Appeals 

(hereinafter “Docket # 21”) at 1497-1498.  On February 13, 2013 petitioner was 

sentenced to prison for 15 years to life, plus an additional year for personal use of a 

weapon.  App. 24. The court also imposed a 10 year sentence for the gang 

enhancement, which sentence was stayed.  App. 24.

Jurors had been instructed pursuant to CALCRIM 1403 (modified) that they 

could consider the gang evidence, inter alia, in deciding whether petitioner acted in 

the heat of passion.  Docket # 21 at 74. 

2.  The Direct Appeal

On September 13, 2015 the California Court of Appeal affirmed the judgment 

of conviction.   App. 131.  The California Supreme Court granted review, and then 

returned the case to the Court of Appeal for reconsideration in light of People v. 

Sanchez, 63 Cal.4th 665, 374 P.3d 320 (2016).  App. 77- App. 78.  Applying Sanchez 

the court of appeal then found that erroneously admitted testimonial hearsay 

required reversal of the gang enhancement, but held that it was harmless error as 
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to the murder conviction.   App. 24, App. 49- App. 52, App. 74.   The court further 

held, inter alia, that instructing jurors under CALCRIM 1403 was proper, because 

nothing in the instruction “would have forced the jury to find the defendant did not 

act in the heat of passion because he was part of a criminal street gang” and 

because the instruction admonished jurors “gang evidence may not be considered as 

proof of defendant’s bad character or criminal propensity.”2  App. 60.  On May 10, 

2017 the California Supreme Court denied review.  App. 22.

3.  The U.S. District Court

The U.S. District Court for Northern California denied Ortiz Perez’s petition 

for writ of habeas corpus under 28 U.S.C. section 2254 on June 28, 2019.  App. 8- 

App. 20.  The court also declined to issue a certificate of appealability.  App. 20.  In 

holding the challenge to CALCRIM 1403 lacked merit, the district court adopted the 

reasoning of the court of appeal.  App. 8.  In addition, the district court held the 

instruction “only allows the jury to conclude that Ortiz Perez’s gang membership 

was a motive for his crime.”  App. 8.  It found County Court of Ulster County New 

York v. Allen 442 U.S. 140 (1979) inapposite, because “the jury was free to credit or 

reject the inference from the gang evidence to decide … whether or not he acted in 

the heat of passion.” App. 15 - App. 16 n.3.  Timely notice of appeal was filed on 

July 25, 2019.  Docket # 21 at 1503-1504.  

2. As the court of appeal explained, petitioner’s challenge to CALCRIM 1403 was 
properly raised on appeal, since it was not barred, as respondent maintained, under 
the doctrine of invited error.   App. 37.
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4.  The Ninth Circuit Court of Appeals

On October 1, 2020 the Ninth Circuit granted petitioner’s motion for a 

certificate of appealability with respect to two claims petitioner raised under the 

Sixth Amendment’s Confrontation clause, but denied the motion as to his claim that 

CALCRIM 1403 authorized an irrational inference in violation of the 14th 

Amendment’s due process guarantee.  App. 5 - App. 6.  On January 20, 2022 the 

court of appeals affirmed the judgment of the district court.  App. 1, App. 5.

Petitioner’s timely petition for rehearing was denied on February 11, 2022.   

App. 133.

B.  Statement of Facts

1. Prosecution Percipient Testimony

On September 23, 2009 petitioner, who was 16 years-old, was sitting in a fast 

food restaurant in Milpitas, California with two friends, Yanez and Felipe, waiting 

for their food order.  Docket # 21 at 135, 142-143.  Petitioner had a three dot tattoo 

on his left eye to show his membership in the Sur Santos Pride (hereinafter “SSP”), 

a gang affiliated with the Sureno gang.  Docket # 21 at 139-141. 

Adam Esparza, a Norteno gang member then entered the restaurant with his 

friend Robert Lee, a Crip gang member. Docket # 21 at 143-144, 247-248.  Esparza 

approached petitioner and began calling petitioner and his friends “scrap,” a 

pejorative term for Surenos.  Docket # 21 at 143-144.  

Yanez said that Ortiz Perez told him and Felipe to “look at the Norteno 

(Esparza), but don’t say anything.”  Docket # 21 at 207.  The three of them observed 
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Esparza, because they were scared of what he might do.  Docket # 21 at 207.

Esparza then left the restaurant briefly.  Docket # 21 at 145. Yanez said he, 

Ortiz Perez and Felipe thought Esparza was getting a gun or a knife.  Docket # 21 

at 208-209, 211.   Lee stated that when Esparza left the restaurant, he said “I’m 

going to have to whip this fool’s ass real quick.”  Docket # 21 at 367-368. 

Esparza returned to the restaurant wearing a red hat.  Docket # 21 at 211.  

Yanez said that indicated he was flashing his gang color to identify himself as a 

Norteno.   Docket # 21 at 211.

Esparza then sat behind petitioner and his friends and repeated “scrap, 

scrap, scrap.” Docket # 21 at 150.  Petitioner turned, stared at Esparza, and said 

“what’s up?”  Docket # 21 at 150-151.  Esparza uttered a sort of challenge and 

petitioner then proposed they step out to fight.  Docket # 21 at 151-152.

After they walked out, Esparza and petitioner punched each other in front of 

the restaurant for about 30-60 seconds.  Docket # 21 at 154-155, 221.  Esparza, who 

was larger than petitioner, beat him up; he punched petitioner bringing him to his 

knees several times.  Docket # 21 at 219, 1316-1317.  A knife fell out of petitioner’s 

pocket during the fight, and he returned it to his pocket.  Docket # 21 at 375-376.  

At the fight’s conclusion petitioner was bleeding and smiling.  Docket # 21 at 273, 

377. 

Petitioner began walking with his friends towards the restaurant.  Docket # 

21 at 160-161.  Esparza returned to car in which he had arrived, sat down on the 

passenger side and continued insulting petitioner; Lee said the insults were mutual.  
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Docket # 21 at 161, 376-377.

Petitioner then turned around and walked back to the car, which was about 

20 feet from the site of the fight.   Docket # 21 at 162, 717.   He grabbed a pack of 

cigarettes from the car, was told by Yanez and Lee that they belonged to Lee, and 

petitioner then returned them. Docket # 21 at 163-166, 273-275.  Esparza and 

petitioner continued exchanging insults, and petitioner then walked up to Esparza 

and stabbed him repeatedly.  Docket # 21 at 277-278.  Esparza died from the stab 

wounds.  Docket # 21 at 279, 476, 498.

An independent observer saw petitioner running away after the stabbing. 

Docket # 21 at 1319, 1321.  He had a nervous grin, like a child who had misbehaved 

and was about to get in trouble.  Docket # 21 at 1351-1352.  

Petitioner was arrested the following day after attempting to evade police in 

a car chase.  Docket # 21 at 455-459.

2. Prosecution Gang Expert Testimony

Milpitas Police Officer Edward Gallardo, who had worked several years in 

the gang unit testified as an expert in Hispanic criminal street gangs.  Docket # 21 

at 569-570, 590.  His knowledge of SSP was based on police reports.  Docket # 21 at 

621.

He explained that Surenos and Nortenos are Hispanic criminal street gang 

organizations and SSP is a neighborhood gang affiliated with the Surenos.   Docket 

# 21 at 593-594, 597-598, 605. In 2009 SSP had 240 members and its primary 

activities included murder and robbery.  Docket # 21 at 598-599.
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Some people are simply associates of the SSP gang, who have not been 

“jumped in” to the gang as members.  Docket # 21 at 599.   Gang tattoos are worn to 

display gang membership and to instill fear and respect.  Docket # 21 at 600.  One 

cannot wear a gang tattoo unless one is a gang member; it would result in being 

physically assaulted.  Docket # 21 at 603-604.  

Petitioner was observed by police wearing a Sureno gang tattoo and 

associating with another Sureno gang member in 2006 and wearing gang clothing 

and a gang tattoo again in May 2007.  Docket # 21 at 603-605.  

In 2007 petitioner was stabbed in what is considered Sureno territory, 

apparently by a Norteno gang member.  Docket # 21 at 615-616.  Gallardo said that 

it is not uncommon for Nortenos to enter neighborhoods to assault someone, and he 

thought that is what occurred when petitioner was stabbed.  Docket # 21 at 644.  

Nortenos and Surenos view each other as enemies; Nortenos are the 

dominant gang in the area.  Docket # 21 at 639-640, 642. A Norteno may challenge 

a person to fight for appearing to be a Sureno.   Docket # 21 at 642.  They are known 

to kill Surenos.  Docket # 21 at 640.  

Gallardo said that Esparza’s leaving the restaurant to recover his red hat and 

then returning wearing the hat indicated Esparza wanted to be identified as a 

Norteno, to express disrespect for a Sureno and to constitute a provocation.  Docket 

# 21 at 648-650. 

As a criminal street gang member, challenging a person to a fight and losing 

makes one look weak to other gang members.  Docket # 21 at 609.  To save face both 
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with members of one’s own gang and with the other gang, one must do anything to 

maintain their respect, including by fighting the person again, assaulting him and 

stabbing him.  Docket # 21 at 609-610.

Gallardo determined petitioner was an active member of the SSP on the date 

he stabbed Esparza. Docket # 21 at 608.  Gallardo opined that petitioner had killed 

Esparza to advance the reputation of his gang, based on Esparza’s friend Lee 

having told police that petitioner had yelled “sur” (indicating his Sureno gang) when 

he stabbed Esparza.  Docket # 21 at 608.   

When Lee testified, he said Ortiz Perez had said nothing during the stabbing.  

Docket # 21 at 279. Gallardo acknowledged that Lee had made several false 

statements to police about facts concerning the incident, including by denying that 

Esparza was a Norteno, that Esparza had left the restaurant to return with a red 

hat -- as shown on videotape -- and by denying Esparza had used the word “scrap.”   

Docket # 18 at 653-656. 

3. Defense Percipient Testimony

Petitioner testified that in the restaurant he suggested the fight to Esparza, 

because Esparza’s conduct showed that he intended to attack petitioner and his 

friends, regardless of what they did.  Docket # 21 at 1013-1015.  During the fight he 

was punched a lot on the face and the head; his punches were missing.  Docket # 21 

at 1024-1025.  After the fight he was hurt, dizzy and bleeding from the nose.  

Docket # 21 at 1024-1025.  

Since Esparza continued insulting him after the fight and since he knew 
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Nortenos commit drive by shootings, and that there might be a weapon in the car 

Esparza intended to use, he was frightened and angry.  Docket # 21 at 1030-1031.  

He recalled returning the cigarettes after the “Asian guy” (apparently meaning Lee) 

said they were his, Esparza continuing to insult him, punching Esparza, then 

seeing the knife, knowing something bad had happened, throwing away the knife 

and running away.  Docket # 21 at 1032-1034.

An independent observer stated that after petitioner stopped stabbing 

Esparza, he appeared somewhat lost, wandered around for a bit as if he did not 

know what to do and was trying to decide where to go.  Docket # 21 at 698, 714.

John Stanton, an acquaintance of Esparza, testified that in August 2009, 

while he was sitting in his car, Esparza approached him while brandishing a bladed 

weapon and demanded all his money.  Docket # 21 at 843-846.  Stanton handed over 

all his money and Esparza then walked away laughing.  Docket # 21 at 846-847.

Petitioner testified that when he was when he was 14, while standing outside 

talking to his girlfriend’s brother, a person approached him, said he was looking for 

“scraps” and inquired whether he “bangs.”  Docket # 21 at 961-962.  Ortiz Perez said 

no; he was not wearing Sureno colors and did not understand himself to be a gang 

member.  Docket # 21 at 964.  He had a three dot tattoo on his wrist to impress 

Surenos, so he could be friends with them.  Docket # 21 at 958.

The person began what Ortiz Perez thought to be punching, and ran off.  

Docket # 21 at 962, 964-965.  Ortiz Perez became dizzy, realized he could not speak 

and that he had been cut in the center of his throat.  Docket # 21 at 965-966.  He 

was taken to the hospital and kept there for several weeks.  Docket # 21 at 966-967.
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Claudia Avina Cruz, an apartment manager who was acquainted with Ortiz 

Perez, had observed him in front of her building talking with some people and that 

the people then ran; she then went outside and found Ortiz Perez had been stabbed 

in the throat. Docket # 21 at 858, 860-861.  Ortiz Perez was near fainting; she 

wrapped a towel around his throat until paramedics arrived. Docket # 21 at 

861-862.  Ortiz Perez was not wearing gang clothing and Cruz never had seen him 

wearing gang clothing.  Docket # 21 at 866.  Maria Isabel Juarez, petitioner’s 

girlfriend at the time and his brother Luis Ortiz Perez both testified that prior to 

the stabbing, he did not wear gang clothing and did not appear to be involved with 

gangs.  Docket # 21 at 868, 873, 898-899.

Petitioner testified that after the stabbing he was always frightened; he 

realized that in his neighborhood, a gang member could come up to him at any 

moment and kill him for no reason.  Docket # 21 at 967-968.  Ortiz Perez said that 

when he returned to school after the stabbing, he was afraid the Nortenos there 

would try to kill him; Nortenos there would take credit for their “homey” having 

stabbed him.  Docket # 21 at 970, 974.

He subsequently joined the Sureno gang, because they showed him love, gave 

him drugs, and it allowed him to feel safe.  Docket # 21 at 972-975.  Some of his 

childhood friends were SSP members.  Docket # 21 at 973.  They apparently 

discovered he had been stabbed by a Norteno, and they had his back, which made 

him feel protected.  Docket # 21 at 973.  Ortiz Perez then obtained a Sureno tattoo 

on his right eye to show his membership.  Docket # 21 at 1097-1098.
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Petitioner’s brother Luis, who is five years older than him, testified that he 

and petitioner had grown up in a dangerous part of San Jose that was dominated by 

the Norteno gang, and that he regularly punched and kicked his brother from the 

time petitioner was 5 or 6 years old until he was 14 or 15 years old.  Docket # 21 at 

885-886, 901.  Petitioner said that his father often hit him with objects such as 

shoes, extension cords and belts; typically his father would be drunk when he hit 

petitioner.  Docket # 21 at 943-944, 946.  

4. Defense Gang Expert and Psychological Expert Testimony

Dr. Ron Minagawa, who received his Ph.D. in psychology from the University 

of Southern California and a post-doctoral fellowship in adolescent psychology at 

the University of California San Francisco and had studied gangs extensively, 

testified as an expert in child psychology, forensic psychology, trauma and Hispanic 

gangs.  Docket # 21 at 1125, 1134, 1172-1176.

Dr. Minagawa stated that science has established that 15-17 year-olds are 

extremely emotionally reactive, and that until age 25 the limbic portion of the 

brain, which causes persons to react emotionally, exercises more influence over 

behavior than the prefrontal cortex, which reflects the executive function of the 

brain.  Docket # 21 at 1135-1137.

When children are exposed to repeated trauma, the emotional part of the 

brain enlarges and they become emotionally reactive.   Docket # 21 at 1137-1138.  

In high stress situations traumatized children do not think through the 

consequences of their conduct.  Docket # 21 at 1148. 
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For persons in a neighborhood with a high gang presence or who have been 

targeted by a rival gang based on their association with friends, protection can be a 

motivation for gang membership.  Docket # 21 at 1177. 

It was reasonable for Ortiz Perez to see Esparza’s conduct upon entering the 

restaurant as a Norteno, his awareness of the violence surrounding gangs, in light 

of his prior trauma and having been stabbed, as threatening, and possibly as a 

threat to his life.  Docket # 21 at 1253-1254.

Having interviewed petitioner twice, administered psychological tests, and 

reviewed police, probation, medical and school records, Dr. Minagawa diagnosed 

him on the ASM Axis I as suffering anxiety disorder not otherwise specified, 

complex trauma type, that he was a victim of physical child abuse, impulse control 

disorder not otherwise specified, conduct disorder, child onset type, alcohol and drug 

abuse, learning disorder not otherwise specified, and that he suffered those 

conditions at the time of the September 23, 2009 incident.  Docket # 21 at 

1159-1160. 

Based thereon he also concluded that the stabbing reflected an emotional 

reaction and loss of impulse control.  Docket # 21 at 1181-1182.  Dr. Minagawa 

observed no substantial inconsistencies between the account petitioner provided to 

him and what is described in the police reports and file.  Docket # 21 at 1267.
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REASONS FOR GRANTING THE PETITION

The Court should grant this petition, because the standard California jury 

instruction here in issue, CALCRIM 1403, which is used in cases in which gang 

affiliated defendants charged with murder raise the partial defense of heat of 

passion manslaughter, facilitates unconstitutional murder convictions.3  It does so 

by authorizing jurors to consider the defendant’s gang affiliation on the issue of 

heat of passion (killing impulsively in response to substantial provocation), and 

thereby allows convictions for murder rather than manslaughter based on gang 

affiliation.  Since the proposition that provocation which would cause a reasonable 

person to respond impulsively is less likely to elicit an impulsive response from a 

person affiliated with a gang than from a person lacking such affiliation lacks any 

foundation in reason or common sense (nor in the evidence in this case), the 

instruction violates the 14th Amendment due process guarantee’s prohibition of 

irrational permissive inferences.

Unless corrected, the instruction likely will continue to cause defendants to 

suffer unconstitutional murder convictions, in cases in which properly instructed 

3. This instruction likely is nearly universally issued in such cases, since it has been 
approved by California’s Judicial Council and is one of “the official instructions for 
use in the state of California.”  People v. Ramirez (2021) 10 Cal.5th 983, 1008 n. 5, 
479 P.3d 797; see Cal. Rules of Court, Rule 2.1050 (e) (“[u]se of the Judicial Council 
Instructions is strongly encouraged”). 
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juries would have convicted them of the far less serious offense of manslaughter.4  

Moreover, since a considerable disproportion of cases involving gang evidence are 

charged against persons of color, the highly consequential violation of constitutional 

rights resulting from use of this instruction asymmetrically falls upon persons of 

color.  It is long past the time in which such manifestly avoidable and serious racial 

disparities can be tolerated in a criminal justice system premised on equality under 

law.   

1.  California’s Standard Criminal Jury Instruction Concerning Gang 
Evidence Irrationally Authorizes Consideration of Gang Affiliation As 
Probative the Defendant Did Not Act Impulsively In Response to 
Provocation Which Would Have Caused a Reasonable Person to Do So, and 
Thereby to Convict Him of Murder, Rather than Manslaughter

Under California law in cases in which a defendant is charged with murder 

and there is substantial evidence the defendant acted in the heat of passion, unless 

the prosecution proves beyond a reasonable doubt the defendant did not act in the 

heat of passion, the defendant can be convicted only of manslaughter.  See People v. 

Najera, 138 Cal.App.4th 212, 227, 41 Cal.Rptr.3d 244 (App.Ct. 2006).  A person kills 

in the heat of passion, when he does so in reaction to provocation by the victim that 

“would cause a reasonable person of average disposition to act rashly and without 

deliberation and reflection,” and where the person in fact does act rashly and 

4. In California murder is punished by a maximum sentence of death, and by a 
minimum sentence of 15 years to life in prison.  Cal. Pen. Code § 190, subd. (a).  
Heat of passion manslaughter is punished by a maximum sentence of 11 years in 
prison and by minimum sentence of 3 years in prison.  Cal. Pen. Code § 193, subd. 
(a).
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without deliberation in response to the provocation.  People v. Moye, 47 Cal.4th 537, 

549-550, 213 P.3d 652 (2009).

Neither reason, common sense nor any evidence admitted in this case 

supports the proposition that a person affiliated with a criminal street gang is less 

likely to respond to such provocation impulsively than a person who is not affiliated 

with a criminal street gang.  Nonetheless, CALCRIM 1403 expressly identifies heat 

of passion, in addition to motive and other circumstances, as something to which 

gang evidence is relevant, i.e. something whose existence gang evidence reasonably 

may be understood to render more probable.5  It thereby irrationally and arbitrarily 

invites jurors to consider gang evidence as weighing in favor of the prosecution’s 

case the defendant did not kill in the heat of passion, i.e. to impute to gang evidence 

a probative value it does not possess.  The 14th Amendment due process guarantee 

5. The instruction states: “You may consider evidence of gang activity only for the 
purpose of proving or disproving the elements of the allegation contained in Penal 
Code section 186.22 and whether the defendant acted with the intent, purpose, and 
knowledge that are required to prove the gang enhancement;

Also you may consider evidence of gang activity to decide whether the defendant 
had or did not have a motive to commit the crime charged and whether or not the 
defendant acted in the heat of passion.

You may also consider this evidence when you evaluate the credibility or 
believability of a witness and when you consider the facts and the information 
relied on by an expert witness in reaching their opinions.

You may not consider this evidence for any other purpose.  You may not conclude 
from this evidence that the defendant is a person of bad character or that he has a 
disposition to commit crime.”  Docket # 21 at 74.
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prohibits such inferences.6  See County Court of Ulster County, N.Y. v. Allen, 442 

U.S. 140, 156-157 (1979); Leary v. U.S., 395 U.S. 6, 36 (1969).

That the instruction baselessly attaches such potential probative value to 

gang evidence poses a particularly grave threat to the defendant’s right to be fairly 

tried, since evidence of a defendant’s affiliation with a criminal street gang is 

inherently prejudicial.7  See Kennedy v. Lockyer, 379 F.3d 1041, 1055 (9th Cir. 2004) 

(“evidence relating to gang membership will almost always be prejudicial”); U.S. v. 

6. Although the instruction does not employ the conventional, “if then” language of 
a permissive inference, it nonetheless establishes a permissive inference, since it 
identifies gang evidence as an indicator of the absence of heat of passion.  It thereby 
classifies gang evidence as something that “logically, naturally and by reasonable 
inference” can be probative the defendant did not kill in the heat of passion.  See 
People v. Covarrubias, 236 Cal.App.4th 942, 948, 186 Cal.Rptr.3d 873 (App.Ct. 
2015); see also Hall v. Haws, 861 F.3d 977, 989-991 (9th Cir. 2017) (instruction that 
little additional evidence required to convict if fact immaterial to guilt found, 
established irrational permissive inference).  Asserting jurors may logically infer an 
an ultimate fact from an evidentiary fact is the defining feature of a permissive 
inference.  See County Court of Ulster County, N.Y. v. Allen, 442 U.S. 140, 156-157 
(1979).
7. This Court long has recognized that the admission of evidence of a criminal 
defendant’s other offenses, unsavory associations or bad character could confuse, 
divert or inflame jurors and thereby yield unwarranted convictions.  See Michelson 
v. United States, 335 U.S. 469, 475-476 (1948) (such evidence is excluded because “it 
is said to weigh too much with the jury and to overpersuade them as to prejudge one 
with a bad general record and deny him a fair opportunity to defend against a 
particular charge”); Almendarez-Torres v. United States, 523 U.S. 224, 235 (1998) 
(“this Court has long recognized, the introduction of evidence of a defendant’s prior 
crimes risks significant prejudice”); see also Perry v. New Hampshire, 565 U.S. 228, 
237 (2012)  (a conviction elicited through the admission of evidence that caused the 
jury to prejudge the defendant and deny him or her a fair trial would violate the 
Constitution’s due process guarantee); Dowling v. United States, 493 U.S. 342, 
352-353 (1990) (same).
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Irvin, 87 F.3d 860, 865 (7th Cir. 1996) (“[g]uilt by association is a genuine concern 

whenever gang evidence is admitted”); People v. Hernandez, 33 Cal.4th 1040, 1049, 

94 P.3d 1080 (2004) (evidence linking the defendant to a gang may be 

“extraordinarily prejudicial”); People v. Albarran, 149 Cal.App.4th 214, 223, 57 

Cal.Rptr.3d 92 (App.Ct. 2007) (gang evidence has a “highly inflammatory impact”); 

see also In re Wing Y., 67 Cal.App. 3d 69, 78, 136 Cal.Rptr. 390 (App.Ct. 1977) (“it 

taxes one’s credulity to believe the trial judge was able to consider gang evidence 

solely to attack the credibility” of defense witnesses, and not to also consider it as 

evidence of the defendant’s guilt).  Thus, instead of performing the intended 

function of mitigating the prejudicial impact of gang evidence, this instruction 

heightens it.  See, e.g., People v. Hernandez, supra, 33 Cal.4th at 1051-1052.  

Moreover, where, as here, the entire defense turns on heat of passion, the 

instruction effectively authorizes the jury to convict the defendant of murder, rather 

than manslaughter, based on his gang affiliation.  

Neither is CALCRIM 1403’s irrationality cured by other language in the 

instruction admonishing jurors that they may not conclude from the gang evidence 

“that the defendant is a person of bad character or that he has a disposition to 

commit crime.”  Imputing enhanced impulse control to the defendant does not 

necessarily entail imputing bad character or criminal proclivity to him.  Indeed, it 

arguably entails imputing the positive and non-criminal attribute of self discipline.  

Manifestly, it is reasonably likely that jurors would not interpret the admonition as 
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contradicting the authorization to treat evidence of gang affiliation as probative the 

defendant did not act in the heat of passion.  See Boyde v. California, 494 U.S. 370, 

380 (1990).

Second, assuming arguendo the admonition about character and proclivity 

was understood to be contrary to the authorization to consider the gang evidence as 

relevant to heat of passion “[l]anguage that merely contradicts and does not explain 

a constitutionally infirm instruction will not suffice to absolve the infirmity.” 

Francis v. Franklin, 471 U.S. 307, 322 (1985).  Since no third instruction explained 

how to reconcile the two putatively inconsistent instructions, the admonition to not 

infer bad character or proclivity did not cure the defect.  See id. at 323-324.

People v. Kaihea, 70 Cal.App.5th 257, 264-266, 285 Cal.Rptr.3d 334 (App.Ct. 

2021), the only published opinion addressing the validity of CALCRIM 1403’s 

inference concerning heat of passion, affirms its validity based on a mistake in 

reasoning.  The Kaihea court held CALCRIM 1403’s assertion that gang evidence 

could be considered in determining whether the defendant acted in the heat of 

passion to be rational, because if there was evidence the defendant acted with gang 

motive, and if the defendant killed based on such motive, he did not kill in the heat 

of passion.  Id. at 266 (“[a] person acting because of gang related animus or revenge 

does not act under passion that would reduce a killing to voluntary manslaughter”).  

The problem with court’s analysis is that it shows no more than that the 

instruction properly authorizes consideration of gang evidence on the question of 

motive.  Motive is an intermediate fact, which may weigh in favor of negating heat 
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of passion.  See People v. Hall, 27 Cal.App.2d 440, 444-445, 81 P.2d 248 (1938).  

However, in addition to the intermediate question of motive, the instruction 

also authorizes consideration of gang evidence on the ultimate question of heat of 

passion.  Yet, as noted, for such evidence to be directly relevant to the ultimate 

question of heat of passion, gang affiliation would have to render it less probable the 

defendant responded impulsively to substantial provocation than a person lacking 

that affiliation, and that proposition is rationally unfounded.  Thus, the only way in 

which gang evidence can be relevant to heat of passion is by showing the 

intermediate fact of motive.  Kaihea shows nothing to the contrary.  Accordingly, it 

provides no justification for the instruction’s authorization to consider gang 

evidence on the issue of heat of passion.  

The Second Circuit Court of Appeals addressed a similar instruction 

conflating proof of an intermediate fact and proof of an ultimate fact in U.S. v. Di 

Stefano, 555 F.2d 1094, 1104 (2nd Cir. 1977).8  There the jury was instructed that if 

it finds the defendant made certain exculpatory statements that were false, with 

knowledge they were false, it may consider the statements as circumstantial 

evidence of her guilt.  Ibid.  The Di Stefano Court explained that false exculpatory 

statements were not admissible as evidence of the defendant’s guilt, but rather as 

evidence of consciousness of guilt, and thereby held issuance of the instruction to 

have been error.  Ibid.  As in the case of gang evidence here, the statements in issue 

8. The convictions at issue were for bank robbery and conspiracy to commit bank 
robbery.  U.S. v. Di Stefano, supra, 555 F.2d at 1096-1097.
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in Di Stefano were probative of guilt only insofar as they were probative of an 

intermediate fact.

In short, CALCRIM 1403 effectively authorizes juries to convict defendants of 

murder, rather than manslaughter, based on an irrational and unconstitutional 

inference about the significance of their gang affiliation, rather than on proof 

beyond a reasonable doubt they did not kill in the heat of passion.   This short-cut to 

a murder conviction afforded by the instruction almost certainly is visited 

principally upon persons of color, since evidence indicates the laws concerning 

criminal street gangs are applied principally to persons of color.  See, e.g., Cal. State 

Auditor, The CalGang Criminal Intelligence System, 2015-130 at 12, 66 (2016) 

(persons of color constitute approximately 88% to 91% of persons identified as 

members of criminal street gangs in California); see also Assembly Bill 333, 

2021-2022 Reg. Session, § 2, subd. (d)(1) (Cal. 2022) (California’s gang enhancement 

statute is “applied inconsistently against people of color, creating a racial 

disparity”).  The impact of continued use of this unconstitutional instruction, 

therefore, is not nearly different enough from a standard jury instruction 

authorizing consideration of a criminal defendant’s race to be tolerable.  See, e.g., 

Rose v. Mitchell, 443 U.S. 545, 555 (1979) (“[d]iscrimination on the basis of race, 

odious in all respects, is especially pernicious to the administration of justice”).  



25

2.  The Holding of the State Court of Appeal Was Irreconcilable With This 
Court’s Holdings In County Court of Ulster County, N.Y. v. Allen, Leary v. 
U.S., Francis v. Franklin and Boyde v. California; the District Court 
Substantially Repeated The State Court’s Errors       

The state court of appeal held the instruction correct, because it did not 

compel the jury to find petitioner did not act in the heat of passion based on his 

gang affiliation, and because it admonished that the evidence did not authorize an 

inference of bad character or criminal proclivity.  App. 60. The first ground 

disregards that that this Court has held the due process clause also prohibits 

irrational permissive inferences.  See County Court of Ulster County, N.Y. v. Allen, 

supra, 442 U.S. at 157; Leary v. U.S., supra, 395 U.S. at 36.  The second basis for 

the court’s decision, that the instruction also admonishes jurors to not infer bad 

character or criminal proclivity from the gang evidence, as shown above, is contrary 

to and irreconcilable with this Court’s holdings in Francis v. Franklin, supra, 471 

U.S. at 322 and Boyde v. California, supra, 494 U.S. at 380.  For each of these 

reasons the state court decision is entitled to no deference under the Antiterrorism 

and Effective Death Penalty Act.  See Williams v. Taylor, 529 U.S. 362, 405-406 

(2000). 

The District Court held the inference authorized by the instruction to be 

rational, and thereby distinguished County Court of Ulster County New York v. 

Allen, because “the jury was free to credit or reject the inference from the gang 

evidence to decide … whether or not he acted in the heat of passion.”  App. 15 - App. 
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16 n.3.   The court thereby showed only that the inference was permissive, not that 

the inference permitted was rational as  Ulster’s holding requires.9  

The district court also approved the instruction on that ground that it “only 

allows the jury to conclude that Ortiz Perez’s gang membership was a motive for his 

crime.”  App. 15.  Manifestly, that was not the case.  It authorized jurors to infer 

from petitioner’s gang activity “whether the defendant had or did not have a motive 

to commit the crime charged and whether or not the defendant acted in the heat of 

passion.”  Docket # 21 at 74.  Moreover, the jury was (correctly) instructed the two 

are quite distinct, that proof of motive was potentially relevant, but not essential to 

proving murder, while proving the absence of heat of passion was essential to 

proving murder.   Docket # 21 at 1390, 1395-1397. 

3.  Since the Evidence Petitioner Killed in the Heat of Passion Was Strong 
and the Prosecution’s Evidence to the Contrary Was Tenuous, At Minimum 
There Must Be Considerable Doubt that the Erroneous Instruction’s 
Virtual Invitation to Rely on Gang Evidence to Negate Heat of Passion 
Substantially and Injuriously Affected the Verdict 

The state court did not reach the question of prejudice.  Accordingly, the 

question is decided do novo.  See Rompilla v. Beard, 545 U.S. 374, 390 (2005).  

Even where a jury is properly instructed to not infer the defendant’s guilt 

based on his gang affiliation, the very introduction of such evidence creates the risk 

of unjust conviction based on this inference.  See In re Wing Y., supra, 67 

Cal.App.3d at 78; see also People v. Hernandez, supra, 33 Cal.4th at 1049.  Here the 

9. As did the state court, the district court also cited the instruction’s admonition to 
not consider the gang evidence as showing bad character or criminal proclivity.    
App. 15.  As shown, that contention is mistaken.
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erroneous instruction expressly authorized jurors to consider the gang evidence in 

deciding the ultimate issue in the case, and thereby rendered it virtually certain 

that evidence improperly affected the jury’s decision-making.  

Under the applicable law undisputed evidence, summarized below, virtually 

compelled a correctly instructed jury to have reasonable doubt that petitioner did 

not act in the heat of passion.  Thus, the writ should have issued in this case.  See 

O’Neal v. McAninch, 513 U.S. 432, 437-438 (1995).

The provocation authorizing a finding of manslaughter may consist of the 

aggregate impact of provocation over time, and is not limited to the conduct 

immediately preceding the killing.  People v. Le, 158 Cal.App.4th 516, 528-529, 69 

Cal.Rptr.3d 831 (App.Ct. 2007).  The defendant’s experience must be considered in 

determining both whether it was objectively reasonable for the provocation to have 

sufficed to cause him to act rashly and whether his claim to have acted rashly was 

credible.  See People v. Humphrey, 13 Cal.4th 1073, 1086-1087, 921 P.2d 1 (1996) 

(“jury must consider defendant’s situation and knowledge”).  Juveniles are more 

susceptible to acting rashly than adults, because the parts of their brains involved 

in behavior control are not fully developed.  See Miller v. Alabama, 567 U.S. 460, 

471-472 (2012); see also Thompson v. Oklahoma, 487 U.S. 815, 834-835 (plur. opn. of 

Stevens, J.) (1988).

The victim, Esparza was a Norteno gang member, whom petitioner 

recognized as such when he entered the restaurant in which petitioner was seated.  

Dkt. # 21 at 135, 142-143, 207.  Esparza observed a tattoo on petitioner’s face 
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indicating his rival Sureno gang affiliation and uttered gang insults at him based on 

that affiliation.  Docket # 21 at 139-141, 143-144.  Petitioner and his friends were 

fearful of Esparza, who briefly left the restaurant to recover a red hat from his car, 

which he put on to display the color of his Norteno gang.   Dkt. # 21 at 145, 207-209, 

211. 

Before re-entering the restaurant, Esparza told his friend Lee that he 

intended to beat petitioner up “real quick.”  Docket # 21 at 367-368.  Two months 

earlier Esparza had robbed another man at knife point.  Docket # 21 at 843-847; see 

People v. DelRio, 54 Cal.App.5th 47, 57, 268 Cal.Rptr.3d 402 (App.Ct. 2020) 

(evidence of victim’s character for violence probative killing was not murder).  When 

Esparza returned to the restaurant wearing his red hat, he ordered no food, sat 

near petitioner and resumed delivering gang insults to him.  Docket # 21 at 1001, 

1013-1015, 1084.  Petitioner then proposed the two step outside to fight.  Docket # 

21 at 1013-1014.

The prosecution’s gang expert conceded that Esparza’s conduct in the 

restaurant prior to the fight had been provocative, and that Norteno gang members  

physically assault and kill members of petitioner’s Sureno gang.  Docket # 21 at 

640 , 648-650.  Defense gang expert and forensic psychologist Dr. Minagawa stated 

Esparza’s conduct preceding the fight had given petitioner reason to believe 

Esparza posed a threat to his safety and perhaps to his life.  Docket # 21 at 

1253-1254.  
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Thus, petitioner’s stated reason for proposing the fight, that he had concluded 

Esparza was posing a threat to him and his friends and that Esparza was going to 

attack him regardless of what he did, was strongly corroborated.  Docket # 21 at 

1013-1015.

In the ensuing fight Esparza, who was larger than Ortiz Perez, beat him up 

and left him bloodied.  Docket # 21 at 219, 273, 1316-1317.  After the punching 

stopped, Esparza walked about 20 feet back to the car in which he had arrived, 

while petitioner began to walk in the opposite direction towards the restaurant.  

Docket # 21 at 161, 717.  Esparza continued mocking him for having “got beat” and 

being a “pussy.”  Docket # 21 at 376-378, 1029.  Petitioner then turned around and, 

apparently attempting to get back at Esparza, approached the car and grabbed 

what he must have thought to have been Esparza’s cigarettes.  Docket # 21 at 

162-163, 273.  He returned the cigarettes upon being told they belonged to Lee. 

Docket # 21 at 164-166, 273-274.  Esparza continued hurling insults at which point 

petitioner walked to the other side of the car and killed Esparza by repeatedly 

stabbing him.   Docket # 21 at 277-278, 498. 

Petitioner’s testimony that after the fight he was frightened and angry is 

entirely consistent with having acted impulsively.  Docket # 21 at 1030; see People v. 

Le, supra, 158 Cal.App.4th at 528-529.  Dr. Minagawa opined, without rebuttal, 

that petitioner’s statement to police after he was arrested that he wasn’t thinking at 

the time he stabbed Esparza was consistent with his overall conclusion that Ortiz 
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Perez likely had acted reactively out of anger.10  Docket # 21 at 1182.  Dr. 

Minagawa, who had twice interviewed petitioner, administered psychological tests 

to him, and reviewed the apposite police, probation, medical and school records, 

explained that under the circumstances, to wit: petitioner having been 16 years-old 

and thus still in the formative stages of brain development (reflecting science 

credited by this Court), with a background of having been stabbed, displaying all 

the symptoms of complex trauma with a history of exposure to trauma throughout 

his life, having been beaten pretty badly in the fight, insults still being exchanged 

as he and Esparza walked away from each other, the most likely cause of his 

stabbing Esparza was emotional reaction to personal insult.  Docket # 21 at 

1159-1160, 1181-1182.  The prosecution offered no psychological evidence to the 

contrary nor did it adduce any significant reason to doubt Dr. Minagawa’s 

credibility.

Other than the fight having been predicated on gang rivalry, which proves 

little, since gang rivalry was the predicate of the defense explanation for Esparza’s 

having provoked the fight,11 the only circumstances cited by the state court that 

weighed against heat of passion are that petitioner was the person who actually 

proposed the fistfight and that Esparza’s name calling was insufficiently 

10. That he was not thinking clearly at the time was further corroborated by an 
independent observer, who testified that after the stabbing, petitioner seemed 
somewhat lost and wandered around for about five seconds.  Docket # 21 at 698, 
714.  
11. The district court asserted, without further explanation and without addressing 
defense evidence to the contrary, that any error was harmless due to the 
“overwhelming evidence of gang motivation for the killing.”  App. 16 n. 3. 



31

provocative to authorize a finding of heat of passion.12  App. 34, App. 36 - App. 37, 

App. 53.  These contentions turn on the court’s disregard of the above-cited evidence 

that petitioner suggested the fight, in response to Esparza’s coercive and 

threatening provocation, and that Esparza’s provocation also included the 

enormously provocative act of beating petitioner up.  The record, thereby, 

unquestionably establishes prejudice.13 See O’Neal v. McAninch, supra, 513 U.S. at 

12. While the state court did not address the strength of the prosecution’s case in 
addressing petitioner’s challenge to the issuance of CALCRIM 1403, it did so in 
addressing his challenge to the jury instruction concerning the definition of “initial 
aggressor” in the context of heat of passion and in addressing his claims of 
Confrontation clause violations.  App. 36- App. 37, App. 53. App. 58.
13. The prejudice was compounded by what the state court found to be the harmless 
constitutional error of admitting testimonial hearsay recited by the prosecution’s 
gang expert and what it presumed to be, without deciding, the constitutional error 
of the trial court’s limitation of the cross-examination of the prosecution’s gang 
expert.  App. 58, App. 67.  The substance of the prejudice that flowed from those 
errors, not addressed by the state court, consisted principally in affording the 
prosecution’s gang expert credibility he otherwise would have lacked.  Ninth Circuit 
Court of Appeals, Docket # 20 at 32-35, 47-49; see People v. Gardeley, 14 Cal.4th 
605, 618, 927 P.2d 713 (1996), disapproved on other grounds, People v. Sanchez, 63 
Cal.4th 665, 686 n. 17, 374 P.3d 320 (2016); Smith v. Illinois Department of 
Transportation, 936 F.3d 554, 558-559 (7th Cir. 2019).  That credibility was 
important, since the expert’s opinion that petitioner killed for the gang was the only 
express and unambiguous evidence that petitioner did not kill in the heat of 
passion.  Docket # 21 at 608.   His opinion that tattoos petitioner had on his hands 
showed he was a gang member was the only evidence petitioner had joined the gang 
prior to his having been stabbed in 2007, rather than afterwards, when petitioner 
testified he had a gang tattoo affixed to his eye to show his membership.  Docket # 
21 at 603-604; 972-975, 1098. The expert opinion thereby cast petitioner’s having 
been stabbed at age 14 in a less sympathetic light, and materially undermined his 
credibility, since it constituted the only substantial impeachment of petitioner’s 
testimony, whose credibility was essential for the defense.  Thus, cumulative 
prejudice, all of which unfairly strengthened the prosecution’s evidence negating 
heat of passion, also requires issuance of the writ.  See Chambers v. Mississippi, 410 
U.S. 284, 298-303 (1973).
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437-439.  That the jury acquitted petitioner of first-degree murder further weighs 

against any other conclusion.  See Olden v. Kentucky, 488 U.S. 227, 233 (1988).

CONCLUSION

For the foregoing reasons the petition for writ of certiorari should be granted.

Dated: May 25, 2022 Respectfully submitted,

/s/ Randy Baker
RANDY BAKER

    COUNSEL OF RECORD

      Attorney at Law
600 N. 36th Street, Suite 406
Seattle, Washington 98103
(206) 325-3995
rpb@bakerappeal.com

 Counsel for Petitioner
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