NOT RECOMMENDED FOR PUBLICATION

No. 21-2698
UNITED STATES COURT OF APPEALS lezlg E2IC:))2 5
FOR THE SIXTH CIRCUIT ’
DEBORAH S. HUNT, Clerk
MICHAEL DAVID HOWER, )
) {
Petitioner-Appellant, )
)
V. ) ON APPEAL FROM THE UNITED
) STATES DISTRICT COURT FOR
JONATHAN R. HEMINGWAY, ) THE EASTERN DISTRICT OF
) MICHIGAN
Respondent-Appeliee. )
)
) .
ORDER

Before: COLE, GIBBONS, and ROGERS, Circuit Judges.

Michael David Hower, a pro se federal prisoner, appeals the judgment of the district court
dismissing his 28 U.S.C. § 2241 petition for a writ of habeas corpus. This case has been referred
to a panel of the court that, upon examination, unanimously agrees that oral argument is not
needed. See Fed. R. App. P. 34(a). _

In 2009, Hower pleaded guilty to charges of sexual exploitation of a child and receipt of
child pornography. He was sentenced to 420 months of imprisonment. We difmissed his direct
appeal on the basis that he waived the right to appeal in his plea agreement. United States v.
Hower, No. 09-2548 (6th Cir. Nov. 9, 2011).

Hower filed an initial 28 U.S.C. § 2255 motion to vacate in 2012, claiming that his plea
was involuntary, the prosecutor vindictively recommended certain sentencing enhancements, and
counsel was ineffective for coercing Hower into accepting the plea and for disregarding his request
to later withdraw the plea. The district court denied the motion on the basis that the record

contradicted Hower’s contention that his guilty plea was not knowing or voluntary and that he was
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coerced to accept it; Hower’s pled agreement waived his right to contest his sentence based on
challenges to the calculation of his guidelines range; and counsel was not iﬁeffective because the
- record of Hower’s plea hearing showed that it would have been “virtually impossible” for counsel
to demonstrate good cause to withdraw the plea. Hower v. United States, No. 1:12-cv-1348 (W.D.
Mich. Aug. 30, 2013). We denied Hower’s motion for a certificate of appealability. Hower v.
United States, No. 13-2556 (6th Cir. May 29, 2014).

Hower has since filed seven motions for this court’s authorization to pursue another motion
to vacate raising some version of these claims, arguing that, because the district court did not hold
an evidentiary hearing on his original motion, his claims were not decided “on the merits” and a
new motion would therefore not be successive. The motions have been denied. See United States
v. Hower, No. 15-1685 (6th Cir. Jan. 12, 2016); No. 16-2449 (6th Cir. July 25, 2017); No. 17-2052
(6th Cir. Mar. 22, 2018); No. 18-1899 (6th Cir. Feb. 1, 2019); No. 19-1152 (6th Cir. June 4, 2019);
No. 20-1304 (6th Cir. Sept. 10, ’2020); No. 20-2075 (6th Cir. Apr. 6, 2021).

Hower filed this § 2241 petition on April 9, 2021, claiming that he was denied his due
process rights in connection with his initial § 2255 motion when the district court failed to hold an
evidentiary hearing, limited the scope of the motion, and prectuded him from expanding the record
to include private attorney-client communications. He explained that he submitted affidavits
describing incidents of ineffective assistance of counsel and that “at no time” have his attorneys
offered any contradictory statements; because these uncontradicted affidavits must be taken as
true, he argued, the district court had an obligation to hold a hearing to investigate his claims.
Because it did not—and no court has held a hearing since—he claims that his remedy under § 2255
is “inadequate or ineffective” to challenge the legality of his detention. ‘

The district court reviewed the petition pursuant to Rule 4 of the Rules Qovcming § 2254
Cases and concluded that it must be dismissed. In particular, the district court determined that
Hower’s claims concerned the validity of his federal conviction and that his remedy under § 2255
v;as not inadequate or ineffective. |
On appeal, Hower first asserts that he is factually innocent of the crime, claiming that he

never viewed child pornography or sexually exploited anyone. He also argues that his claims of
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constitutional error—that he was coerced by his own counsel to plead guilty to a crime that he did

not commit and that counsel refused an order to withdraw the guilty plea before sentencing—have

- been “ignored and dismissed without any meaningful review that could be proven true through an

evidentiary hearing.” He again claims thﬁt his remedy under § 2255 is inadequate and ineffective
because the courts will not allow him to establish a record to support his allegations of ineffective
assistance of counsel. He claims that the only way he can obtain relief is through a writ of habeas
corpus because he cannot otherwise get his case reviewed “on the merits.”

We review de novo the district court’s judgment dismissing a habeas petition filed under -
§2241. Charles v. Cﬁandler, 180 F.3d 753, 755 (6th Cir. 1999) (per curiam). Generally, federal
prisoners must use § 2255 to challenge their convictions or imposition of their sentences and
§ 2241 to challenge the manner in which their sentences are served. Id. at 755-56. Pursuant to
§ 2255(e)’s “savings clause,” however, a federal prisoner may challenge his conviction or the
imposition of his sentence under § 2241, rather than § 22535, if he establishes that his remedy under
§ 2255 “is inadequate or ineffective to test the legality of his detention.” 28 U.S.C. § 2255(e); see
Charles, 180 F.3d at 756.

“The petitioner carries the burden to establish that the savings clause applies to his petition
and ‘[tlhe circumstances in which § 2255 is inadequate and ineffective are narrow.”” Hill v.
Masters, 836 F.3d 591, 594 (6th Cir. 2016) (quoting United States v. Peterman, 249 F.3d 458, 461
(6th Cir. 2001)). It is not sufficient to show that “§ 2255 relief has already been denied,” that the
prisoner “is procedurally barred from pursuing relief under § 2255, or that the prisoner “has been
denied permission to file a second or successiv.e motion to vacate.” Charles, 180 F.3d at 756. To
obtain relief under the savings clause, the prisoner must not only be barred from proceeding under
§ 2255 but also must show that he is “actually innocent.” Wooten v. Cauley, 677 F.3d 303, 307
(6th Cir. 2012); Peterman, 249 F.3d at 462. Moreover, his claim of innocence must be one that he
could not have brought previously. See Wright v. Spaulding, 939 F.3d 695, 705 (6th Cir. 2019).

.. Hower did not establish that his remedy under § 2255 is inadequate or ineffective. First,
the district court’s denial of § 2255 relief without conducting an evidentiary hearing, standing

alone, is insufficient to establish that the § 2255 remedy is inadequate or ineffective. See Genoa
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v. Hemingway, 14 F. App’x 300, 302 (6th Cir. 2001) (citing Tripati v. Henman, 843 F.2d 1160,
1163 (9th Cir. 1988)). Second, Hower has had multiple opportunities to assert that he did not
- commit the charged crimes. In fact, he has previously claimed his actual innocence, but his claim
was rejected on the basis that he did not present new evidence that could not have been discovered
previously. He has also previously claimed that his guilty plea was coerced and that counsel was
ineffective, and those claims have been repeatedly rejected. Conseqﬁently, he may not raise these
claims under § 2241, and the district court did not err by dismissing his petition.

We AFFIRM the judgment of the district court.

ENTERED BY ORDER OF THE COURT

d A Mot

Deborah S. Hunt, Clerk
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UNITED STATES OF AMERICA,
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CASE NO. 1:08-CR-84
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MICHAEIL DAVID HOWER
Petitioner

Case. a0, 1671685

. ~ 1:12-cv-1348
UNITED STATES OF AMERICA Robert J. Jonker
o Respondent " Chief U.S. District Judge

March 29th 2016

Robert 3. JonKer _
Dear Sixth Circuit Court of Appeals,

Dear U.S. Supreme Court,

I am not an attorney and have no legal degree. I do not
know if this letter means anything to this court or anyone

else. But I have to write it. I am not gulity of any of the

charges I plead gulity to. I was forced to plead gulity by

my attorney, and when I ordered him to withdraw my plea, he

refused. All of the lower courts refuse to review my case

because I plead gulity, but my plea waiver only stops review

on non constitutional claims. All claims on the §2255 and 6Q(b)
are constitutional violations. Even though this court in previous
decisions require an evidentuary hearing for claims like mine,

no court has ordered a hearing. ff there was a hearing, my
attorneys would have to answer to the charge of constitutional
error. They would have.to answer if there was a "off the record"
pfomise or if I ordered them to withdraw my gulity plea. But no

court really wants the truth.

This court, over the years has been very clear on if a
defendant can have his PSR, yet the lower courts refuse to allow
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me to have mine? T believe that ,because there are five PSRs
the AUSA and USPO would have fo explain why my guideline
balculation went‘from thirty years to life.for no reason, since
the only‘enhancements that were added were dquble and tfiple-
This is the evidence of prosecutorial viﬁdictivhess that I
claim in my §2255. I was punished for standing up for my self.
Neither district court, court of appeals or this Supreme Court
never gave any.review~éf this claim or gave any reason why this
action was not vindictive. This way of review was alsé done to
"deny my claim that my sentence exceeded the statutory maximum.
I gave the lower courts Blakelf v. Washingtion to explaip what
the stétutory maximum was and district courts response was that
I was wrong and failed to explain how it came to that belief.
The courts have a constitutional responsibility:to folloﬁ the
léw as it is written not to make it up as they go. District
court avoided proper review of these and other claims of
constitutional error because if they applied the law as written

my plea would be clearly void.

Why if the AUSA, in open court tells me and the court that
I can appeal constitutional violations, why will no court review
my claims of constitutional error on Fhe merits? How can any
court review claims on the merits without explaining how they
determined the facts when the record is unclear and key,
evidence is missing? They cant because they are hiding the real
reason which is improper and cant be put on the record.
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