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On brief: [G. Gary Tyack], Prosecuting Attorney, and
Kimberly M. Bond, for appellee.

On brief: Mark A. Hill, pro se.

APPEAL from the Franklin County Court of Common Pleas
KLATT, J.

{11} Defendant-appellant, Mark A. Hill, pro se, appeals a judgment of the Franklin
County Court of Common Pleas denying his petition for postconviction relief without an
evidentiary hearing. For the following reasons, we affirm.

{2} The facts of this case are summarized in this court's’ decision resolving

appellant's direct appeal. State v. Hill, 10th Dist. No. 19AP-711, 2021-Ohio-132. Asrelevant

here, appellant was charged with aggravated burglary and felonious assault arising from an

August 25, 2018 incident involving Martie J acobs. At the time, Jacobs, age 53, resided in
the home of Rita Hamm, the grandmother of appellant’s girlfriend, Brittany Hamm. Jacobs
suffers from debilitating arthritis and degenerative disc disease. Sometime that evening,

an intoxicated Jacobs got into an argument with Brittany. According to Jacobs, Brittany
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threatened him with a knife; he wrestled the knife from her, threw her on the floor, and
then fell on top of her. Rita intervened and pushed Jacobs off Brittany. Following the

incident, Jacobs went into his bedroom, shut the door, took his medications, and went to

~bed. ..

{93} Jacobslater woke from a light sleep to find appellant standing in his bedroom
holding a sledgehammer. Appellant hit Jacobs with the sledgehammer in the face near his
left eye. After Jacobs fell to the floor, appellant struck him with the sledgehammer on the

. other side of his face...

{94} After appellant and Brittany left the house, Rita discovered Jacobs on the
bathroom floor- coveréd in blood. Jacobs was transported to the hospital where he

underwent a 12-hour surgery to reconstruct one eye socket and his jaw. He subsequently

.underwent extensive rehabilitation as well as multiple follow-up surgeries. Jacobs' medical

records, including an x-ray, demonstrated significant trauma and damage to his skull.
Further, a portion of the left side of his face is permanently disfigured.

{95} - Appellant testified that Brittany called him after her argument with Jacobs
and reported that Jacobs had punched her in the eye. Appellant drove to the house; Brittany
was crying when he arrived. Appellant entered Jacobs' bedroom, confronted him about
assaulting Brittany, and warned him to stay away from her. Jacobs took a swing at
appellant. Appellant dddged the blow and hit Jacobs four times using only his fist; he
denied striking Jacobs with a sledgehammer. _

{6} The Jury returned Vérdjct_s finding .éppella'nt not guiity of éégravated burglary
but guilty of felonious assault. The trial court found appellant guilty of the repeat violent

offender ("RVO") specification attached to the felonious assault charge. Following a

' sentencing hearing, the trial court imposed an aggregate 12-year term of incarceration.!

{17} In his direct appeal, appellant contended that his conviction for felonious
assault was not supported by sufficient evidence and was against the manifest weight of the

evidence.2 Appellant also argued that the trial court erred in admitting evidence regarding

! Although represented by counsel, appellant, pro se, filed a Crim.R. 33 motion for new trial prior to the
sentencing hearing. At the hearing, the trial court orally denied the motion pursuant to the prohibition
against hybrid representation.

2 Appellant did not challenge his conviction for the RVO specification.
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his prior conviction for felonious assault. After reviewing the record, we found no merit to
appellant's contentions and overruled his assignménts of error. Accordingly, we affirmed
the judgment of the trial court. Hill, 10th Dist. No. 19AP-711, 2021-Ohio-132, 1 50:3 We
denied appellant's subsequent pro se application for reconsideration and en:banc
consideration. State v. Hill, 10th Dist. No. 19AP-711 (May 13, 2021). (memorandum
decision).4 | _ '

{18} While his direct appeal was pénding, appellant, on May 19, 2020, filed in the
trial court a pro se petition for postconviction relief under R.C. 2953.21. Appellant raised
six grounds for relief: (1) ineffective assistance of counsel due to-trial counsel's failure to
subpoena appellant’s expert medical witness; (2) violation of his due process rights
pursuant to the state's knowing presentation of false testimony at trial; (3) violation of his
due process rights pursuant to the trial court's reliance on materially false and misleéding
information when imposing sentence; (4) ineffective assistance of counsel' due to trial
counsel's failure to subpoena his defense investigator; (5) ineffective assistance of counsel
due to trial counsel's agreement to amend the indictment; and (6) denial of his right to a
fair trial based upon the cumulative effect of constitutional errors.

{99} The state filed its response on May 29, 2020.5 On December 17, 2020, the
trial court issued a journal entry denying. appellant’s petition without holding a hearing.6

{110} Appellant timely appeals, assigning the following errors for our review: -

[I]. The trial court abused its discretion when denying
appellant's ineffective assistance of counsel claim for failing to
call Dr. Kennah as an expert witness, without an evidentiary
hearing, based on an unreasonable determination of the facts
and evidence contrary to clearly established constitutional law
in violation of his rights in the 5th, 6th & 14th Amendments to

3 The Supreme Court of Ohio declined discretionary review. State v. Hill, 162 Ohio St.3d 1440, 2021-Ohio-
1399. L - ' '

4 The Supreme Court of Ohio declined discretidnary review'.'_ State v. Hill, 164 Ohio St.3d 1405, 2021-Ohio-
2742. i

S By entry filed July 22, 2020, the trial court denied appellant’s pro se motion to strike the state's response
and request for leave to amend the petition. T

¢ In the same journal entry, the trial court granted appellant's November 23, 2020 request for leave to file
for summary judgment (accompanied by his "Affidavit of Summary Judgment") and motion to convert his
motion to strike to his merit brief, :
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the United States Constitution and Sections 10 & 16, Article I
of the Ohio Constitution.

[11]. The trial court abused its discretion when applying res
judicata to ‘'deny appellant's claim that he was prejudiced and
denied a fair trial due to the prosecution's knowing use of
Martie Jacobs' false and perjured testimony, without an
evidentiary hearing based on an unreasonable determination
of the facts and evidence presented contrary to clearly
established constitutional law in violation of his rights in the

" 5th and 14th Amendments to the U.S. Constitution and

Section 16, Article 1 of the Ohio Constitution.

{IIT]. The trial court abused its discretion when unreasonably

. applying res judicata, in light of the facts and evidence

presented, to deny appellant's claim that the trial court

* specifically relied upon false testimony and misinformation at

sentencing, contrary to clearly established constitutional law
in violation of his rights in the 5th & 14th Amendments to the
U.S. Constitution and Section 16, Article 1 of the Ohio
Constitution.

- [IV]. The trial court abused its discretion when denying

-appellant's ineffective assistance of counsel claim for failing to

call investigator Amy Slaven as an expert witness, without an
evidentiary hearing, based on an unreasonable determination

of the facts and evidence contrary to clearly established-

constitutional law in violation of the sth, 6th & 14th
Amendments to the U.S. Constitution and Sections 10 & 16,
Article 1 of the Ohio Constitution.

[V]. The trial court abused its discretion when misapplying
Strickland to deny appellant's claim of ineffective assistance
of counsel for actively representing conflicting interests by
agreeing to the amendment of the indictment at trial, without
an evidentiary hearing, unreasonably determining the facts
and evidence contrary to clearly established constitutional law
in violation of his rights in the 5th, 6th & 14th Amendments to

. the U.S. Constitution and Sections 10 & 16, Article 1 of the
Ohio Constitution.

[VI]. Appellant was denied a fair trial from the cumulative -

effect of the numerous constitutional errors throughout his
criminal trial proceeding(s), contrary to clearly established
constitutional law, in violation of his rights in the 5th, 6th &
14th Amendments to the U.S. Constitution and Sections 10 &

.16, Article 1 of the Ohio Constitution.

[

T
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{111} At the outset, we note that while his appeal of the judgment denying his
postconviction petition was pending, appellant, pro se, filed on April 8, 2021 an App.R.
26(B) application to reopen his direct appeal. In his applicat_ion, appellant alleged
ineffective assistance of appellate counsel for failure to raise assignments of error regarding
erroneous jury instructions and ineffective assistance of trial counsel. - This court denied
appellant's application on September 2, 2021. State v. Hill, 10th Dist. No. 19AP-711
(Sept. 2, 2021) (memorandum decision). To the extent arguments presented in his
application for reopening raise claims related to those set forth in his postconviction
petition, we incorporate pertinent portions of our memorandum decision into our analysis.

{712} Appellant's six assignments of error are interrelated 'and will be considered
together. Appellant contends the trial court abused its discretion in denying his petition for
postconviction relief without a hearing on the six grounds raised in the petition. We
disagree. ' ' | ’

{§13} "Atrial court's decision to deny a postconviction petition without a hearing is
reviewed under an abuse of discretion standard." State v. Boddie, 10th Dist. No. 12AP-811,
2013-0Ohio-3925, 711, citing State v. Campbell, 10th Dist. No. 03AP-147, 2063-Ohio—6305,
9 14. An abuse of discretion connotes a decision that is unfeasonable, arbitrary, or
unconscionable. Id., citing Blakemore v. Blakemore, 5 Ohio St.3d 217, 219 (1983).

{14) The R.C. 2953.21 postconviction relief process is a civil collateral attack on a
criminal judgment, not an appeal of the judgment. State v. Davis, 10th Dist. No. 13AP-98,
2014-0hio-90, 117, citing State v. Calhoun, 86 Ohio St.3d 279, 281 (1999). Postconviction
relief is a means by which the petitioner may present constitutional issues that would
otherwise be impossible to review becéuse the evidence s,upportihg those issues is not
included in the record of the petitioner's criminal conviction. State v. Carter, 10th Dist.
No. 13AP-4, 2013-Ohio-4058, 9 15, citing State v. Murphy, 10th Dist. No. 00AP-233
(Dec. 26, 2000). Postconviction review is not a constitutional right but, rather, is a narrow
remedy which affords the petitioner no rights beyond those granted by statute. Calhour at
281. A postconviction relief petition does not provide the petitioner a second opportunity
to litigate his or her conviction. State v. Hessler, 1oth Dist. No. olAP-1011, 2002-Ohio-

3321, 1 23, citing Murphy.
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{15} A petitioner is not automatically entitled to an evidentiary hearing on a
postconviction petition. State v. Sidebeh, 10th Dist. No. 12AP-498, 2013-Ohio-2309, 113,
citinig' State v. Jackson, 64 Ohio St.2d 107, 110—13 (1980). To warrant an evidentiary

heafing; the petitioner bears the initial burden of providing evidence that demonstrates a

'cogniiable claim of constitutional error. Campbell, 10th Dist. No. 03AP-147, 2003-Ohio-
6305, 1 15, citing R.C. 2953.21; Hessler at Y 33. The evidqnce must show that "there was

such a denial or infringement of the person's rights as to render the judgment void or
voidable under the Ohio Constitution or the Constitution of the United States.” Id., citing
R.C. 2953.21(A)(1); Calhoun at 282-83. "In determining whether to grant a hearing, the

‘trial court must consider the petition, supporting affidavits and other documentary

evidence, files and records pertaining to the proceedings against the petitioner, including,

but not limited to, the indictment, journal entries, clerk's records and transcripts of

‘proceedings.” State v. Silverman, 10th Dist. No. 06AP-1278, 2007-Ohio-6498, 1 16. A

petition may be denied without an evidentiary hearing where the petition, supporting
éfﬁdavits, documentary evidence, files, and records do not demonstrate that the petitioner
set forth sufficient operative facts to establish substantive grounds for relief. Calhoun at
paragraph two of the syllabus. Moreover, before a hearing is warranted, thé petitioner must
demonstrate thatbthe claimed "errors resulted in prejudice.” Calhoun at 283. In addition,
"[a] petitioner is not entitled to a hearing if his claim for relief is belied by the record and is
unsupported by any operative facts other than Defendant's own self-serving affidavit or
statements in his petition, which alone are legally insufficient to rebut the record on
review." State v. Blanton, 4th Dist. No. 19CA096, 2020-Ohio-7018, 1 10.

{916} A trial court may also dismiss a petition for postconviction relief without
holding an evidéntiary hearing when the claims raised in the petition are barred by the
doctrine of res judicata. Campbell at 1 16, citing State v. Szefcyk, 77 Ohio St.3d 93 (1§96),
éyllabus. " 'Res judicata is applicable in all postconviction relief proceedings.' " Id., quoting
Szefcyk at 95. "Under the doctrine of res judicata, a defendant who was represented by
counsel is barred from raising an issue in a petition for post-conviction relief if the
defendant raised or could have raised the issue at trial or on direct appeal.” Id., citing
Szefcyyk at syllabus. To avoid dismissal of the petition under the doctrine of res judicata,

the evidence supporting the claim must be competent, relevant, and material evidence,

1¢]
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outside the trial court record, and it must not be evidence that existed or was available for
use at the time of trial. State v. Wright, 10th Dist. No. 08AP-1095, 2009-0hio-4651, 13,
citing State v. Cole, 2 Ohio St.3d 112 (1982), syllabus. Res judicata thus 'implieitly bars a
petitioner from "repackaging" evidence or issues which either were, or could have Been,
raised in the context of the petitioner's trial or direct appeal.' " State v. Cochran, 10th Dist.
No. 12AP-73, 2012-Ohio-4077, ¥ 11, quoting Hessler at § 27. o

{§17} The first, fourth, and fifth grounds for relief advanced by'eppellaflt alieged
ineffective assistance of trial counsel. To secure a hearing on his claim for postconviction
relief based on ineffective assistance of trial counsel, appellant had the burden : of
submitting evidentiary documents containing sufficient operative facts which, if believed,
would establish that (1) trial counsel substantially violated at least one of counsel's essential
duties to appellant, and (2) appellant suffered prejudice as a result. Sidebeh, 10th Dist, No.
12AP-498, 2013-Ohio-2309, ¥ 15, citing Cole at 114. " 'Judicial scrutiny of counsel's
performance must be highly deferential * * * [and] a cm\lrt must indulge a strong
presumption that counsel's conduct falls within the wide range of reasonable professional
assistance.' " Id. qﬁoting Strickland v. Washington, 466 U.S. 668, 689 (1984); State v.
Bradley, 42 Ohio St.3d 136, 143-44 (1989). Further, "[w]here new counsel represents a
defendant on direct appeal and the ineffectiveness of trial counsel could have been
determined without resort to evidence outside the record, a petition for postconwctlon
relief * * * is barred by res judicata." State v. Ibrahim, 10th Dist. No. 14AP-355, 2014-Ohio-
5307, 111, citing Cole at 114. |

{9 18} Appellant first claimed thét trial counsel was ineffective in failing to subpoena
his expert medical witness, Dr. Adam Kennah, to testify about a report he issued opining as
to the cause and severity of Jacobs' injuries. Appellant argued that ‘had trial counsel
presented Dr. Kennah's report and testimony at trial, the jury would have concluded that
Jacobs lied about being struck in the face with a sledgehammer and exaggerated the extent

of his injuries.

{419} Appellant supported his clalm w1th his April 8, 2020 affidavit in which he

 detailed the circumstances involved in preparing his defense, Spec1ﬁca]ly, appellant

, averred that his original trial counsel obtained fundmg to secure Dr. Kennah's appearance

at trial. However, after original counsel withdrew from the case, succeeding counsel did
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“not subpoena Dr. Kennah despite having had discussions with appellant about the

importance of Dr. Kennah's testimony to his defense. Appellant further asserted that trial

counsel did not inform him of the decision not to subpoena Dr. Kennah until after the

* prosecution rested its case. (Ex. K, May 19, 2020 Petition for Postconviction Relief.)

{420} Appellant did not present an affidavit from his trial counsel to corroborate
the claims asserted in appellant's affidavit. Nor did appellant provide an affidavit from trial

counsel or any non-interested party with personal knowledge of the steps trial counsel took

‘in preparing appellant's case for trial. The lack of affidavit tesﬁmony is significant because

there is no evidence indicating why trial counsel chose not to secure Dr. Kennah's

" testimony. See Ibrahim at { 19, citing State v. Messer-Tomack, 10th Dist. No. 10AP-847,

2011-Ohio-3700, 1 14-15; see also Silverman, 10th Dist. No. 06AP-1278, 2007—Ohio-6498,

"q 27 (concluding there was no merit to petitioner's claim that trial counsel failed to

éffectively inveéstigate or prepare the case for trial where "the record [did] not include an
affidavit from trial counsel, the investigator, or any other non-interested party with
personal knowledge of what steps trial counsel took in preparing appellant's case for trial").

{21} In addition to his affidavit, appellant also attached a photocopy of an
unsigned April 21, 2019 letter purportedly written by Dr. Kennah setting forth his review of

- Jacobs' medical records and his assessment of Jacobs' injuries. Dr. Kennah noted that the

medical records revealed "a laceration to [Jacobs'] left upper eyelid, bruising and deformity
to his nose, and bruising to both orbits. A CT of his facial bones demonstrated multiple
bilateral facial bone fractures.” Dr. Kennah opined that the injuries suffered by Jacobs "are
not necessarily indicative of an assault with a weapon. Similar injuries could be expected if

he was struck multiple times with a bare fist and/or kicked with a shoe or boot.” Dr. Kennah

- further averred that Jacobs' multiple facial fractures indicated that "a certain amount of

force was applied" and that "repeated strikes with a fist or feet could have created the injury

pattern observed in Mr. Jacobs.” Dr. Kennah concluded "within a reasonable degree of

medical and scientific certainty that the injuries sustained by Mr. Jacobs did not necessarily

had to have come from a blunt weapon, but could have come from punches or kicks." (Ex.
A, Petition.) "

{922} Appellant also attached a photocopy of an October 17, 2019 letter he received

from trial counsel averring that counsel supplied appellant with "the non 'counsel-only’
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materials in your file," including the report from Dr. Kennah. (Ex. B, Petition.) In addition,
appellant attached a photocopy of an October 14, 2019 letter he wrote to Dr. Kennah
requesting that he provide an affidavit addressing the following four issues: (1) "[t]hat no
weapon caused the injuries, and cause of the injuries"; (2) "[t]he extent of the injuries,
including the location(s)"; (3) "[w]hether a brain stem injury was documented and the
expected results-of brain stem trauma"; and (4) "[w]hether the ear/eyes infection on
August 21, 2019 were caused from the injuries sustained on August 25, 2018." (Ex. N,
Petition.) The materials attached to appellant's petition do not include an affidavit from
Dr. Kennah. | ,

{923} Appellant could have raised trial counsel's alleged ineffectiveness for failing
to secure Dr. Kennah's appearance at trial in the direct appeal of his conviction. Because
he could have done so, even though he did not, res judicata barred his claim. See, e.g., State
v. Banks, 10th Dist. No. 08AP-722, 2009-Ohio-1667, § 14 (regardless of whether counsel's
failure to call the detective was a matter of trial strategy, the fact that the detective was not
called was known at the time of appellant's direct appeal). In addition, appellant has not
overcome the presumption that counsel's decision ‘not to subpoena Dr. Kennah was
reasonable trial strategy. It is well-settled that "[cJounsel's decision to call a witness is a
matter of trial strategy *-* * [and] [s]uch decisions will generally not be second-guessed by
a reviewing court.” State v. Conway, 109 Ohio St.3d 412, 2006-0Ohio-2815, Y 113; Hessler
at 142. Moreover, appellant has failed to prove " ‘that the witness' testimony would have
Signiﬁcantly_ assisted the defense and would have affected the outcome of the case.'" State
v. Pilgrim, 184 Ohio App.3d 675, 698 (10th Dist.2009), quoting State v. Dennis, 10th Dist.
No. 04AP-595, 2005-0Ohic-1530, ] 22. _ ‘

{124} Putting aside the state's reservations about whether the unsigned letter from
Dr. Kennah constitutes an expert medical report, the statements contained therein do not,
as appellant argues, definitively establish that Jacobs lied about being struck in the face
with a sledgehammer. Indeed, Dr. Kennah states that Jacobs' injuries "are not necessarily
indicative of an assault with a weapon" and "did not necessarily had to have come from a

blunt object." (Ex. A, Petition.) Moreover, Dr. Kennah merely opines that fists could have

been used to cause the damage to Jacobs' face. Thus, Dr. Kennah's report doesnot foreclose

the possibility that a sledgehammer could have been used in the assault.
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{9125} Nor does Dr. Kennah's report support appellant's contention that Jacobs
exaggerated the extent of his injuries. Dr. Kennah's report corroborates both Jacobs'
testimony and:the medical records evidencing the severity of Jacobs' injuries. Indeed,
Dr. Kennah details Jacobs' injuries, including his "multiple bilateral facial bone fractures”
and indicates that such injuries could have resulted from being repeatedly struck in the face
by afist. Given appellant's admission that he punched Jacobs in the face four times with
his closed fist, coupled with his claim that he could not have caused the damage to Jacobs'
face using only his fist, trial counsel would not have wanted Dr. Kennah to testify. Because
appellant stipulated that Jacobs sustained serious physical injuries,” any testimony from
Dr. Kennah about the severity of Jacobs' injuries would have drawn more attention to that
fact, regardless of whether the injuries were caused by a sledgehammer or a fist. Thus,
appellant has failed to establish that trial counsel was ineffective in choosing not to call
Dr. Kennah as a witness.

{126} Appellant next claimed that trial counsel was ineffective in failing to
subpoena Amy Slaven, an investigator with the Franklin County Public Defender's Office.

L3
Appellant argued that "Slaven's testimony would show Jacobs' predatory character and

Aattack his credibility” and that "[h]ad Slaven been subpoenaed to testify it is a reasonable

probability that it would have shown the jury that Jacobs was sexually predatory towards
Brittany and giving false testimony against Hill." (Petition at 19). !
{9127} In support, appellant referenced his own affidavit attesting to his discussion
with trial counsel regarding the importance of Slaven's testimony and counsel's failure to
advise appellant of his decision not to call Slaven until after the prosecution rested its case.
(Ex. K). Appellant did not present an affidavit from his trial counsel to corroborate these
statements, nor did he provide an affidavit from trial counsel or any non-interested party

with personal knowledge of the steps trial counsel took in preparing appellant's case for

trial. The lack of affidavit testimony on this issue is significant because there is no evidence

7 "Serious physical harm” to the victim:is an element of the ¢rime of felonious assault under R.C.
2903.11(A)(1). As relevant here, "serious physical harm" is defined as any physical harm that involves some
permanent incapacity, whether partial or total, or that involves some temporary, substantial incapacity; any
physical harm that involves some permanent disfigurement or that involves some temporary, serious
disfigurement; or any physical harm that involves acute pain of such duration as to result in substantial
suffering or that involves any degree of prolonged or intractable pain. R.C 2901.01(A)(5)(c) through (e).

ey

[ RO
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indicating why trial counsel chose not to secure Slaven's testimony. Ibrahim, 10th Dist. No.
14AP-355, 2014-Ohio-5307; Silverman, 10th Dist. No. 06AP-1278, 2007-0Ohio-6498.
{1128} Appellant also attached a photocopy of an unsigned "Interview Summary"
purportedly prepared by Slaven after she interviewed Jacobs on November 20,2018. (Ex.
M, Petition.) In that summary, Slaven stated that Jacobs reported that appellant entéred
his bedroom while he was asleep and struck him with. a weapon he beheved to be a two-
pound sledgehammer. Appellant also attached a photocopy of his October 21, 2019 letter
to Slaven requesting that she provide an affidavit attesting to various aspects of her
interview of Jacobs, including "[t]he conversations you had with Jacobs regarding Brittany
Hamm, including the phone call where he asked to change his answer to your question
pertaining to this relationship" (Ex. 0), and a photocopy of an undated letter from-Slaven
declining that request. (Ex. P). _
{29} The fact that Slaven was not called to testify was known at the time of
appellant's direct appeal and could have been raised at that point. As such, the claim is
barred by res judicata. Banks, 1oth Dist. No. 08AP-722, 2009-Ohio-1667, | 14.

Furthermore, the materials attached to appellant's petition do not support his claim.

Slaven's "Informational Summary” states only that Brittany had been "elusive" for several

years, was "sporadically” at the house, and was not in Jacobs' bedroom at the time of the
assault. (Ex. M, Petition.) The summary contains no statements about any relationship
between Jacobs and Brittany, sexual or otherwise. ~Further, to'the extent appellant may
have sought Slaven's testimony to advance his argument that Jacobs "was sexually
predatory towards Brittany," Slaven declined appellant's request to provide an affidavit.
(Ex. O, P, Petition.) Thus, appellant has not overcome the presumption that trial counsel’s
decision not to procure Slaven's testimony was reasonable trial strategy.

{930} Moreover, appellant has not established that he was prejudiced by trial
counsel’s failure to subpoena Slaven. Trial counsel thoroughly explored Jacobs' alleged
predatory behavior toward Brittany in an effort to undermine his credibility. In open.ing
statement, trial counsel asserted that Jacobs' testimony was incredible based, in part, on
the predatory nature of his relationship with Brittany. (Tr. at 27-28, 31-32.) Further, on
cross-examination, trial counsel questioned Jacobs about his 'alleged se?(ual advances

toward Brittany. The jury heard the pertinent testimony and was able to assess J acobs'
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credibility on that specific issue as well as his general credji)ility. Thus, appellant has failed
to demonstrate that trial counsel was ineffective in failing to call Slaven as a witness.

{931} Appellant also alleged that trial counsel was ineffective in agreeing to amend
the indictment.. The indictment charged appellant with felonious assault under two
alternative subdivisions of R.C. 2903.11.8 Indeed, the indictment alleged that appellant
"did knowingly cause serious physical harm to Mart[ie] Jacobs and/or did knowingly cause
or attempt to cause physical harm to Mart[ie] Jacobs by means of a deadly weapon or
dangerous ordnance, to wit: a sledgehammer.” R.C. 2903.11(A)(1) and (2). (Oct. 18, 2018
Indictment at 2.)

{f[ 32} During a break in voir dire on the first day of trial, the prosecution moved to
amend the indictment pursuant to Crim.R. 7(D) to delete the language charging appellant
with felonious assault by means of a deadly weapon, i.e., a sledgehammer. Defense counsel
agreed to the amendment.? Thus, the indictment, as amended, charged appellant with
felonious assault by knowingly causing serious physical harm to Jacobs.

{933} In his petition, appellant argued that "[e]very other chargmg instrument * * *
in this case has contained the specific accusation that Jacobs was injured by being hit in the
face with a sledgehammer." (Petition at 20.) In support of this assertion, appellant
attached photocopies of Columbus Police Department ("CPD") documentation (Ex. C—
affidavit in support of probable cause; Ex. E—original complaint filed in the Franklin
County Municipai Court; and Ex. F—court arraignment sheet, Petition), as well as the bill
of particulars. (Ex. G, Pétition.) Appellant also argued th'at. Dr. Kennah's report
demonstrated that Jacobs' injuries were not caused by a sledgehammer but by several fist-
punches and that Jacobs had éonsistenﬂy testified appellant struck him with a
sledgehammer. Appellant maintained that "[d]efense counsel's compliance with the
amendment to fhe indictment did not represent sound trial strategy beneficial to Hill's

defense.” (Petition at23)

8 As appellant was found not guilty of aggravated burglary, we need not discuss the indictment regarding
that charge.

9 Because the trial transcript preparéd for appellant's ‘direct appeal did not include voir dire or the
discussion of the amendment, the trial court ordered the court reporter to prepare and file the relevant
portions of the transcript.

e I e
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{934} Appellant could have raised counsel's alleged ineffectiveness concerning
amendment of the indictment in his direct appeal. Because he could have done so, even if
he did not, res judicata bars his claim. See State v. Harris, 10th Dist. No. 07AP-972, 2018-
Ohio-2837, 112. Further, in our memorandum decision denying appellant's application to
reopen his direct appeal, we addressed a related argument—that the amendment to-the
indictment should have barred the prosecution from presentlng Jacobs' testlmony as to
how his serious injuries occurred, or at least requ1red the trial court to prov1de the j jury a
limiting instruction that it was not to consider the use of a sledgehammer or any-other
weapon in reaching a verdict. H1ll, 10th Dist. No. 19AP-711 (Sept. 2, 2021) (memorandum

decision), at § 11. ‘
{935} Rejecting that argument, we stated: -

When the case was indicted, both Counts 1 and 2 alleged that
Hill committed the offenses with a sledgehammer. (Oct. 18,
2018 Indictment.) The indictment was amended to eliminate
the specific reference to the use of a sledgehammer, and the
jury charge included no reference to a dangerous weapon or
ordnance. (Final Jury Charge at 6.) Thus, because the state -
indicted Hill in the alternative—i.e., the 1nd1ctment still alleged
that a felonious assault was comm1tted by causing serious
physical harm to the victim—the amendment simplified the
case by removing one way the state might have tried to prove |
guilt: committing felonious assault through the use of a deadly
weapon-specifically in this case, a sledgehammer. See R.C.
2903.11(A)(1) and (2). Furthermore, because Hill's primary
defense was premised on a claim of self-defense, removing the
reference to the sledgehammer from the indictment and’
removing the alternative means for the state to prove guilt also
helped the defense as it permitted counsel to have the jury hone

in on whether striking the victim with fists was done knowingly
under the circumstances. - : :

The victim's testimony that he believed he was struck with' a’
sledgehammer was properly presented to the jury, leaving the o
defense to challenge that testimony as an issue of credibility.

Defense counsel thoroughly did so on cross-examination. (Tr.

Vol. 11 at 74.) When Hill testified, he denied having used a
sledgehammer. Id. at 90-91. As we stated in our decision

resolving the direct appeal, "the jury was not obligated to

accept Hill's testimony as truthful, and instead was entirely

free to resolve the inconsistent testimony concerning the

details of the assault in favor of believing the victim." (Citations -
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omitted.) Hill at 7 34. Whether Hill used a sledgehammer or
. his fists, the jury was free to reject Hill's claim of self-defense

and instead find that Hill knowingly caused the victim serious

physical harm. Hill's continued complaints that the jury chose
. tobelieve the victim rather than appellant is simply a rehashing
of the argument made on direct appeal and does not provide a
basis for a claim of ineffective assistance of appellate counsel
for failing to object to the actions or inactions of trial counsel
., . onthis point.
Id. at §12-13.

{936} The same analysis applies to appellant's claim regarding trial counsel's
alieged ineffectiveness in agreeing to amend the indictment to eliminate the reference to

the sledgehammer. Crim.R. 7(D) provides that an indictment may be amended at any time

-before, during, or after a trial provided no change was made in the name or identity of the

crime charged. Amending the indictment to delete the language charging appellant with
felonious assault by means of a deadly weapon, i.e., a sledgehammer, did not change the
name or identity of the crime charged. Further, minimizing references to a sledgehammer

helped the defense, as it permitted counsel to focus the jury on whether striking Jacobs with

his fists was done knowingly under the circumstances. Moreover, it would have been far.

more difficult for appellant to argue self-défense had he struck Jacobs with a sledgehammer
rather than just his fists. Thus, appellant has failed to demonstrate that trial counsel was
ineffective in agreeing to the amendment of the indictment. '

{€37} Inthe final analysis, the trial court properly concluded appellant's petition
failed to produce evidence that trial counsel was ineffective or that,.evén if counsel were
ineffective, appellant suffered prejudice as a result. Thus, the trial court did not abuse its
discretion in failing to hold a hearing on appellant's first, fourth, and fifth grounds for relief.

" {438} Appellant's first, fourth, and fifth assignments of error are overruled.

{ﬁ] 39} Appellant's second ground for relief alleged that the state violated his due
process rights by knowingly presenting false testixﬁony at trial. Appellant supported this
ground with the aforementioned CPD documentation chronicling Jacobs' statemehts that
appellant struck him in the face with a sledgehammer and Jacobs' concomitant trial
testimony. Appellant'argued that Dr. Kennah's report established that Jacobs lied about
being hit with a sledgehammer and exaggerated the severity of his in‘juries‘. Appella{nt

maintained that pursuant to trial counsel's duty under Crim.R 16(H) to provide the

e e ey 2 e e
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prosecution with Dr. Kennah's report, the prosecution was made aware of Jacobs' false
assertions and improperly solicited such testimony at trial. Appellant maintained that had
the prosecution not induced Jacobs' false | testimony about the cause and effect of his
injuries, there existed a reasonable probability that the jury would not have reridered a
guilty verdict.

{40} " 'The knowing use of false or perjured testimony constitutes a denial of due
process if there is any reasonable likelihood that the false testimohy could have affected the
judgment of the jury.' " Columbus v. Joyce, 10th Dist. No. 00AP-1486 (Nov. 29, 2001),
quoting United States v. Lochmondy, 890 F.2d 817, 822 (6th Cir.1989). " 'The same result
obtains when the State, although not soliciting false evidence, allows it to go uncorrected
when it appears.' " Id., quoting Napue v. Illinois, 360 U.S. 264, 269 (1959). To establish a
denial of due process from the use of false testimony or false evidence, the defendant must
show: (1) the statemebnt was false; (2) the statement was material; and (3) the prosecutor
knew it was false. State v. Howard, 10th Dist. No. 15AP-161, 2016-Ohio-504, § 40, citing
State v. Young, 1oth Dist. No. 05AP-641, 2006-Ohio-1165, { 29, citing Joyce. The burden
is on the defendant to demonstrate that the testimony was perjured. Joyce.

{141} We have already determined that Dr. Kennah's report does not definitively
establish that Jacobs lied about being struck in the face with a sledgehammer. Appellant
offered no evidence other than the arguments in his petition and his own self-serving
affidavit recounting his trial testimony to counter Jacobs' testimony. Thus, appellant has
failed to demonstrate that Jacobs' statement was false. Further, following amendment of
the indictment, Jacobs' testimony regarding the sledgehammer was no longer material, as
the indictment no longer charged appellant with felonious assault by means of a deadly
weapon. Moreover, appellant is unable to demonstrate any knowledge on the part of the
prosecution that Jacobs' festimony was false. Appellant did not provide an affidavit from
the prosecution of any non-interested party with knowledge of the steps the prosecution
took in ppeparing the case against appellant, including discussions with Jacobs. "Evidence
of perjury, Without proof of knowledge on the part of the prosecution, does not implicate
constitutional rights and thus does not support a petition for postconviction relief." Boddie,
1oth Dist. No. 12AP-,811, 2013-Ohio-3925? { 13, citing State v. Jones, 10th Dist. No. 06AP-
62, 2006-bhio-5953, % 25.
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{42} In addition, as we discussed in our previous decisions resolving appellant's

 direct appeal and his application to reopen his direct appeal, Jacobs' testimony that he
.— beheved he was struck with a sledgehammer was presented to the jury and his credibility
on that issue was challenged on cross-examination. The jury also heard appellant's
' test1mony denylng that he used a sledgehammer. The jury was free to resolve the

inconsistent testimony regarding use of a sledgehammer in favor of the prosecution.

Whether appellant used a sledgehammer or his fists, the jury could reject his self-defense
claim and instead find that he knowingly caused serious physical harm to Jacobs.
Appellant's continued complaint that the jury chose to believe Jacobs' testimony rather

than his testimony does not provide a basis for a claim of constitutional error. Thus, the

trial conrt did not abuse its discretion in failing to hold a hearing on appellant's second

ground for rellef ,

{9 43} Appellant S second a551gnment of error is overruled.

{] 44} Appellant s third ground for relief asserted that the trial court violated his due
process rights hy relying on materlally false and misleading information in its sentencing
determination. Because appellant's sentencmg claims are based upon matters contained
in the record, he could have raised them on direct appeal. Accordingly, they are barred by
res judicata. Banks, 10th Dist. No. 08AP-722, 2009-Oh10-1667, Y14; Harris, 10th Dist. No.
07AP-972, 2018-0Ohio-2837, § 12.

{145} Further, appellant's reliance on State v. Joseph 1oth Dist. No. 13AP-752,
2014-Ohio-2733 is misplaced. In Joseph, we stated that there "is 'a clearly established
federal due process protection against a trial court's reliance on materially false information
at sentencing.' " Id. at § 15, quoting Stewart v. Erwin, 503 F.3d 488 (6th Cir.2007).
However, we further noted that " '[iln order to establish such a due process violation based
on the, use of false information in sentencing, {the defendant] must show that the
information in question was materially false and that the trial court relied on it.' " .Id. at
116, quoting State v. Smith, 2d Dist. No. 21463, 2008-Ohio-6330, ] 66.

{946} As discussed previously, appellant has failed to demonstrate that Jacobs’
testimony about being struck by a sledgehammer was false. Further, appellant has failed

to demonstrate that the trial court relied on Jacobs' alleged perjured testimony about the

sledgehammer in fashioning its sentence. Appellant acknowledged as much when stating
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“[t]he trial judge seems to have found Jacobs' sledgehammer claim to be false because he
concludes that Hill's fists caused the injury to Jacobs." (Petition at 15.)10

{§47} Appellant also asserted that the trial court was "influenced" by misleading
statements regarding Jacobs' pre-existing physical disabilities and the severity of. the
injuries he suffered in the assault. Appellant argued that Jacobs' trial testimony regarding

these issues was either internally inconsistent, uncorroborated and/or inconsistent with

~ the medical evidence. Appellant further argued that the trial court "offer[ed] his personal

belief that Jacobs suffered psychological harm and the appearance of permanent
disfigurement” and that "[n]othing in the record supports that Jacobs suffered -
psychologically."” (Petition at 15, 16.)

{1 48} The same judge presided over appellant's trial and sentencing hearing. As
such, the trial court heard Jacobs' testimony regarding his physical condition preceding the

- assault and the severity of the injuries he suffered as a result of the assault. The court also

observed Jacobs and was able to assess his physical condition, including the permanent
disfigurement of his face. Further, the court could take into account any inconsistencies
between the medical records and Jacobs" testimony. The court also heard appellant's
testimony regarding the damage he could inflict with his fists and observed ﬁrst;hand the
size disparity between appellant and Jacobs. .'
{949} As to appellant's claim that the record does not Support the trial court's
"personal belief" that Jacobs suffered psychological harm as a result of the assault, we note
that appellant points to no evidence to support his bald assertion. Further, the court noted
Jacobs' pre-assault physical disabilities, his post-assault 12-hour surgery, vanwd the
permanent disfigurement of his face resulting from the assault. Based on these
observations, the trial court reasonably could conclude that the serious physical injuries

Jacobs suffered in the assault resulted in psychological harm.

{150} For these reasons, we conclude that the trial court did not abuse its discretion

in failing to hold a hearing on appellant's third ground for relief.

10 Contrary to appellant's assertion, the sentencing hearing transcript does not definitively establish that
the trial court "found Jacobs' sledgehammer testimony to be false.” To be sure, the trial court's remarks
focused on appellant’s use of his fists during the assault. However, that focus undoubtedly was based on
the deletion of the sledgehammer reference in the amended indictment, rather than a finding that Jacobs
lied about being struck by a sledgehammer.



Courts- 2021 Nov 02 12:06 PM-21AP000016

-~
]

Franklin County Ohio Court of Appeals Clerk of

No. 21AP-16 v 18

{951} The third assignment of error is overruled.

{452} Appellant’s sixth ground for relief argued that the cumulative effect of the
constitutional errors raised in his first through fifth grounds for relief denied him a fair trial,
thus warranting an evidentiary hearing. Pursuant to the doctrine of cumulative error, a
judgment may be reversed where the camulative effect of errors deprives a defendant of his
constitutional rights, even though the errors individually do not rise to the level of
prejudicial error. State v. Garner, 74 Ohio St.3d 49, 64 (1995). However, "there must be a
showing of multiple errors to cumulate, and '[w]here no individual, prejudicial error has
been shown, there can be no cumulative error."" State v. Mendoza, 10th Dist. No. 16AP-
893, 2017-Ohio-8977, 1 86, quoting State v. Jones, 2d Dist. No. 20349, 2005-Ohio-1208,
166. " 'If a reviewing court finds no prior instances of error, then the cumulative error
doctrine does not apply.' " State v. Blanton, 4th Dist. No. 19CA1096, 2020-Ohio-7018, 17,
quoting State v. Chafin, 4th Dist. No. 16CA3769, 2017-Ohio-7622, 1 56. Because we have
concluded that appellant failed to set forth opefative facts demonstrating constitutional
error on any of the grounds for relief asserted in his petition, the trial court did not abuse
its discretion in failing to hold an evidentiary hearing on appellant's claim of cumulative
error raised in his sixth ground for relief. Mendoza at Y 32, 55.

{953} Appellant's sixth assignment of error is overruled.

{4 54} Having overruled appellant's six assignments of error, we hereby affirm the .

judgment of the Franklin County Court of Common Pleas.

Judgment affirmed.
LUPER SCHUSTER and JAMISON, JJ., concur.
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

CRIMINAL DIVISION
STATE OF OHIO,
Plaintiff,
vs. . CASENO. 18CR-5181
MARKA. HILL, . (JUDGEFRYE)
Defendant. :
JOURNAL ENTRY

DENYING POST-CONVICTION PETITION
(Filed May 19, 2020)

I Introduction.

Defendant was convicted at a jury trial in August 2019 of Felonious Assault (F-2)
and convicted of the Repeat Violent Offender Specification attached to that count. His
counseled appeal as of right remains pending in the Tenth District Court of Appeals. Case
No. 19AP-711.

Acting pro se, defendant filed a Post-Conviction Pétition on May 19, 2020. The
state responded on May 29, 2020. Petitioner then filed a 30-page motion to strike. That
motion and a request to amend the Petition were denied in an Entry filed July 22, 2020.

Petitioner filed a Request to file for summary judgment and motion to convert his
“motion to strike” to his merit brief on November 23, 2020. The same day he filed an
“Affidavit of Summary Judgment.” The request to convert his motion to strike and
affidavit to his merit submission is based upon the inadequacy of law library access in
Noble Correctional due to COVID. His request is GRANTED.

II.  Issues Presented.
Because defendant’s direct appeal remains pending, it is important to differentiate
between issues that must be addressed in that appeal, and those that can be addressed in

this collateral case. “A postconviction petition does not provide a petitioner a second

1
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opportunity to litigate his or her conviction. State v. Graggs, 10t Dist. No. 10AP-249,
2010—Ohio-5716, 118, citing State v. Murphy, 10t Dist. No. 00AP-233 (Dec. 26, 2000).
The postconviction statute provides “a narrow remedy that affords a petitioner no rights
beyond those granted by statute.” Id. at ] 18, citing State v. Calhoun, 86 Ohio St.3d 279,
281, 1999-Ohio-102.

The postconviction relief process is a civil collateral attack on a
criminal judgment, in which the petitioner may present constitutional
issues to the court that would otherwise be impossible to review because the
evidence supporting the issue is not contained in the record of the
petitioner’s criminal conviction. [citations omitted]. Courts are not
required to hold a hearing in every postconviction case. [citation omitted].
Before granting a hearing on a petition for postconviction relief, the court
shall determine whether there are substantive grounds for relief. R.C.
2953.21(D). In making such a determination, the court shall consider, in
addition to the petition, the supporting affidavits, and the documentary
evidence, all the files and records pertaining to the proceedings against the
petitioner.

State v. McFeeture, 8th Dist. No. 108434, 2020-0Ohio-801, 1 11,
(internal quotation marks eliminated.)

This court need not hold a hearing if a petitioner fails to set out sufficient operative
facts to establish substantive grounds for relief. Id., at Y 12; State v. Fox, 10t Dist. No.
19AP-677, 2020-0Ohio-5521, 9 11; State v. Graggs, 10t Dist. No. 10AP-249, 2010-Ohio-
5716, 119.

The affidavit and papers filed by Mr. Hill raise ineffective assistance by his trial
counsel. He challenges the agreement by his counsel to amend the indictment during trial
to remove a specific reference to a “sledgehammer” as the weapon used to commit the
crime. (Affidavit 9 11, 16, 25.) He raises the failure to call two witnesses: Dr. Kennah
and Amy Slaven. (Affidavit 1714, 24.) And he raises counsel’s allegedly “complete failure
to subject the State’s case to meaningful adversarial testing.” (Affidavit 918.)

Other issues must be addressed on direct appeal. They include whether the
Indictment defectively charged the crime (Affidavit § 3); alleged inconsistencies in the
testimony of the victim (4 9 17, 21); and mistakes by the court in charging the jury on self-
defense and other legal concepts (11 19, 20, 26). These latter issues are (or should be)
addressed in the pending appeal, because they do not require consideration of anything

except the trial record. In a post-conviction case “[r]es judicata bars a petitioner from ‘re-
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packaging’ evidence or issues that were or could have been raised in trial or direct appeal.”

State v. Harding, 12t Dist. No. CA2019-05-012, 2020-0hio-1067, § 7.

III. Ineffective Assistance of Counsel.

“A defendant who claims to have been denied effective assistance [of counsel] must
show both that counsel performed deficiently and that counsel’s deficient performance
caused him prejudice.” Buck v. Davis, 580 U.S. — 137 S.Ct. 759, 775 (2017) citing
Strickland v. Washington, 466 U.S. 668, 687 (1984). “Strickland’s first prong sets a high
bar. A defense lawyer navigating a criminal proceeding faces any number of choices about
how best to make a client’s case. The lawyer has discharged his constitutional
responsibility so long as his decisions fall within the ‘wide range of professionally
competent assistance.” Id. citing Strickland, 466 U.S., at 690. Very recently the Supreme
Court observed that “we have recognized that ‘the more general the rule, the more leeway
state courts have.” [citations omitted] ‘Because the Strickland standard 1s a general
standard, a state court has even more latitude to reasonably determine that a defendant

has not satisfied that standard.’ [citation omitted].” Shinn v. Kayer, U.S. , 2020

U.S. LEXIS 6692 *10, 2020 WL 7327827 (Dec. 14, 2020). ,

In applying Strickland earlier this year the Ohio Supreme Court recognized that
the second prong — prejudice — requires a showing that “counsel’s errors were so serious
as to deprive [defendant] of a fair trial, a trial whose result is reliable.” State v. Bates, 159
Ohio St.3d 156, 2020-Ohio-634, 1 24, citing Strickland at 687. In his concurring opinion,
Justice Fischer stated the.principle succinctly: “We give great latitude to defense counsel
to try their case.” Bates, at 1 48. Thus, “[sltrategic and tactical decisions of trial counsel
cannot form the basis of a claim of ineffective assistance of counsel.” State v. Thompson,
10% Dist. 18AP-211, 2019-Ohio-2525, 1 21. Even if those decisions are truly unsound,
ineffective assistance does not exist unless “but for his counsel’s errors, the result of the
trial would have been different.” Id., at 713.

A. Amendment of the Indictment - the sledgehammer.

When the case was indicted both Counts one and two alleged that defendant
committed the crimes with a sledgehammer. (Indictment filed October 18, 2018). The
indictment was amended during a break in voir dire on the first day of trial August 19,

2019. Defendant refers to this amendment of the indictment in his postconviction

3
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Affidavit as demonstrating ineffective assistance, because his counsel consented to that
- amendment. (Affidavit 11). Because the trial transcrlpt prepared for Hill’s direct appeal
did not include voir dire, or discussion of the amendment during that first morning of
trial, the court has had that additional portion prepared. It has been filed by the court
reporter.

The discussion of amending the indictment to eliminate the reference to
defendant’s use of a sledgehammer was focused. Both lawyers recognized that this
amendment eliminated one way that the State might have tried to prove guilt under count
one: committing aggravated burglary through use of a deadly weapon - the
sledgehammer. That still left an alternative way to prove the F-1level crime, which was
that Hill inflicted physical harm on Marty Jacobs. (Tr. of amendment, p.2.) Similarly,
count two was amended to eliminate the reference to a sledgehammer, but still alleged
that a felonious assault (F-2) was committed by causing physical harm to Marty Jacobs.
(8/19/19 Tr. 3.) As aresult, the case was simplified for both sides. While the trial included
some references to a sledgehammer because that was how Mr. Jacobs thought the injuries
to his face and head occurred, the jury charge included no discussion of a dangerous
weapon or dangerous ordinance. (Final J ury Charge, p. 6.)

Anticipating the victim’s testimony, the State’s opening statement -said the
evidence would show a “mini sledgehammer or Hill’s fist” caused the injuries to Jacobs.
(Tr. Vol. 1, p. 26 lines 9-10.) The defense opening promptly disputed Hill’s use of a
sledgehammer. (p. 29 lines 18-24),

The victim testified that he seen a silhouette of a sledgehammer when defendant
pulled it out of his pants. (Tr. Vol. II, p. 30, lines 9 — 10.) The defense challenged that
testimony on cross-examination. (p. 74, lines 2-10). When defendant Hill testified, he
denied having used any kind of a hammer. (p- 90, lines 18-22 — p. 91, lines 7-8). However,
Mr. Hill conceded that he hit the victim four times in quick succession in the face. (p. 96
line 10; p. 132 line 25 — p. 133 hne 20.)

One key dispute in this case was over Hill’s intent, in that he testified that he didn’t
intend to hurt Jacobs badly. (p. 99 line 12 — P. 104, lines 11-15.) This was undermined in
cross-examination by the height and size difference of the two men (p-122-123; p. 125 line
16 — p. 126, line 2) and by Hill’s statements to police that he had been in fist fights before,
knew how to hit hard, and that his fists can'do damage. (p. 123 line 15 — p. 124 line 15.)

4
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Amendment of the indictment is to be freely permitted by a court under Crim. R.
7(D). Apart from that, minimizing references to a sledgehammer helped the defense, in
that it could thereby focus the jury upon whether hitting someone with fists was really
done knowingly under the circumstances presented; and more importantly on Hill’s -
primary claim of self-defense. Arguing self-defense had Mr. Hill struck Mr. Jacobs with
a sledgehammer rather than simply his fists would have made the defense case far more
difficult, if not impossible. |

Neither prong of the Strickland analysis is met by Mr. Hill’s complaint about his
counsel’s agreement to amend the indictment.

B.  Failure to Call Witnesses.

Mr. Hill claims that a defense expert (Dr. Kennah) ought to have been called to

trial. Allegedly, he would have testified that Hill could not have used a sledgehammer.
(Petitioner’s Affidavit filed Nov. 23, 2020, at 11 5, 14, 15: “Affiant and [prior counsel] Don
Shartzer prepared a defense that depended upon the expert testimony of Dr. Kennah to
meaningfully defend the accusations that a 215 Ib. sledgehammer was used to cause harm’
to Martie. Jacobs. Dr. Kennah'’s report supports that Affiant DID NOT hit Jacobs with a
21/2 1b. sledgehammer. Affiant WOULD NEVER have agreed to abandon the defense
prepared with Don Shartzer which included the expert testimony of Dr. Adam Kennah
*** 7 [Capitals in original].)

Because no report from Dr. Kennah is part of the record, the court will for present
purposes accept Mr. Hill’s characterization of it. Yet, for the same reasons already
explained, once the State’s reliance on testimony by Jacobs about a sledgehammer was
reduced in importance due to amendment of the indictment, areasonable defense lawyer
would conclude that medical testimony about the nature of bodily injury that a 212 pound
sledgehammer might have caused was, at best, no more than marginally relevant. Any
such expert testimony was clearly quite risky to the self-defense position that Hill strongly
advanced in his own testimony. Any prudent defense lawyer would sensibly eliminate a
witness such as Dr. Kennah.

Under the law, “[c]ounsel’s decision whether to call a witness falls within the rubric
of trial strategy and will not be second guessed by a reviewing court.” State v. Graggs,
10t Dist. No. 10AP-249, 2010-Ohio-5716, 1 30 and cases cited (internal punctuation

eliminated.). Furthermore, a person challenging their lawyer’s decision to call or not call

5
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a witness “bears ‘the burden to show that the witness’s testimony would have significantly
assisted the defense and would have affected the outcome of the case.” Id. (citations
omitted.) Mr. Hill cannot Jmake that demonstration here as to Dr. Kennah.

Mr. Hill also claims that a second - witness ought to have been called. He points to
someone named Amy Slaven, an “Investigator for the Franklin County Public Defender’s
Office.” (Hill Affidavit 6.) As Mr. Hill sees it, she would have offered “relevant
impeaching testimony against the prosecution’s primary witness.” (Y24.) Because there
has been nothing more descriptive of the testimony that Ms. Slaven might have presented,
this argument is not reasonably supported so as to require a hearing. Any purported
testimony that merely “impeached” Mr. Jacobs was likely the basis for the extensive cross-
examination conducted by defense counsel. Under the Ohio Rules of Evidence, a witness
lacking first-hand knowledge of the events being reviewed in this trial could not be called
merely to offer an opinion that Jacobs was giving “false testimony.” (Hill § 21.)

The Tenth District Court of Appeals has summarized the legal rules answering Mr.
Hills arguments about his trial counsel:

A fair assessment of attorney performance requires that every effort
be made to eliminate the distorting effects of hindsight, to reconstruct the
circumstances of counsel’s challenged conduct, and to evaluate the conduct
from counsel’s perspective at the time. Because of the difficulties inherent
in making the evaluation, a court must indulge a strong presumption that
counsel’s conduct falls within the wide range of reasonable professional
assistance; that is, the defendant must overcome the presumption that,
under the circumstances, the challenged action might be considered sound
trial strategy. [citations omitted.] A verdict adverse to a criminal defendant
1s not of itself indicative that he received ineffective assistance of trial
counsel. [ citation omitted]. (Internal quotation punctuation omitted.)

State v. Graggs, 10t Dist. No. 09AP-339, 2009-Ohio-5975, 35.

IV.  Other Arguments by Mr. Hill.

Mr. Hill’s post-conviction affidavit filed November 23, 2020 makes several
broader assertions. In 27 he states “[t]he claims and evidence presented prove
that they cumulatively denied Affiant his Constitutional rights to a fair trial.” ] 21

states “[t]he claims and evidence presented proves that Affiant was denied due
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process and a fair trial from the prosecution’s knowing use of Jacob’s false
testimony.”

After a fair trial in which the testimony of Mr. Jacobs, the alleged victim,
and defendant Hill were presented, under appropriately thorough cross-
examination, the jury was responsible for assessing what happened, and who was
at fault. Hill has challenged the sufficiency of the evidence on direct appeal, and
the outcome there remains to be determined. However, in this postconviction
proceeding claims about actual innocence or the weight of the evidence are
improper. State v. Graggs, 10th Dist. No. 19AP-173, 2019-0Ohio-4694, § 26 and

cases cited.

V. Conclusion. )

The arguments advanced by Mr. Hill in his postconviction Petition filed May 19,
2020, as focused in his Motion and Affidavit filed November 23, 2020, do not warrant an
evidentiary hearing. The Petition is DENIED. '

IT IS SO ORDERED.

Mail copy to:

Mark A. Hill, #766-443

Noble Correctional Institution
15708 McConnelsville Rd.
Caldwell, OH 43724
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Upon consideration of the jurisdictional memoranda filed in this case, the court
declines to accept jurisdiction of the appeal pursuant to S.Ct.Prac.R. 7.08(B)(4).

(Franklin County Court of Appeals; No. 21AP-16)

Maureen O’Connor
Chief Justice
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