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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix N/A_ to
the petition and is

[ 1 reported at _IN/A ; or,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished. '

The opinion of the United States district court appears at Appendix NA to
the petition and is

[ 1 reported at NZA ; or,

[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

NFor cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix B to the petition and is

[ 1 reported at NAA ; OF,
[ ] has been designated for publication but is not yet reported; or,
A is unpublished.

The opinion of the Covrd of Appeal 2~ APP DISY, DV > court
appears at Appendix _A __ to the petition and is

[ ] reported at N/ZA ; or,

[ ] has been designated for publication but is not yet reported; or,

JA is unpublished.
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JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was N/A

[ 1 No petition for rehearing was timely filed in my case.

[ 1 A timely petition for fehearing was denied by the United States Court of
Appeals on the following date: A , and a copy of the
order denying rehearing appears at Appendix NZA. .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including — ™/A (date) on _INZA (date)
in Application No. /A A &

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[/T For cases from state courts:

The date on which the highest state court decided my case was M
A copy of that decision appears at Appendix .

[ ] A timely petition for rehearing was thereafter denied on the following date:

NAA , and a copy of the order denying rehearing
appears at Appendix ni/A& :

yj An extension of ti&ne to file the petition for a writ, of certigrari was granted
to and including (¥ule 14.5) (date) onU_L‘&)LZ_z;QQZ’_‘ZZZZ_ (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).
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SIATEMENT OF THE CASE

By an amended information, filed March 7, 2019, a ) ]
i i ’ ] » appeliant was
and special allegations; Count 1< murder of Oliver Whi charged with the following offenses

in the meaning of section 664. subdivision
As to l.:ot.:h;offens&s, the following special allegations were alleged/ . @
8; crmmalIsemlml streetamd . gﬁm aﬂmmwmmof fc to section 186.22, subdivision(b)(1)(C)i
inf a firearm, causing great bodily injury and death, within
the meaning of section 12022.53. subdivision (d)? R s
(3) personal and intentional discharge of a firearm,within the meaning of section 12022.53.
subdivision (c);
8; personal use of a firearm, within the meaning of section 12022.53. subdivision(b);
aprincipalpetmza]lym‘dintmtiaa]lydjsdargedafﬂmrm, causing great bodily injury and
death, within the meaning of sections 12022.53. subdivisions (b) and (e)(1): id |
o Jury tna(]i. began(Septini):eTrl:ZJIQ. (2CT 175.) The prosecution filed 402 motions rega~Ying admission |
., of certain evi . 1.) The court held a heering on thes€ mitiais jn chambers (2CT*#75), and its :
tilings vere a”""“’%& “‘Z‘g ‘as follows; ( tl'lengtal))e of the OI1 call was admitt(ed; (2) the Perkins tape
£ appellant’and undercover informant Ortiz was admitted; (3) the defense: be permitted to i icn
itness Anma i i rior acts of moral itude and benefits i ifying.
Koy o pelr e o o, vrwle 2 bl ol e Fom St (AT
>lice officers. (2R122.) The court ultimately granted this motion and excuse juror No. 5 before the case was submitted
> the jury for deliberation. (3RT 713-714.) :

Appelant's 1118.1 motion brought at the close of the prosecution's case was denied. (3RT 678.)

Jury instructions were reviewed off the record in chambers.

There were=no objections or request for modification or additions by defense coumsel. (3RT 679.)

Before closing arguments the court granted the prosecution’s motion to dismiss:the special allegation -
pursuant to the section 12022.53, subdivision (e). (3RT 715: 2XCT 264.) After the case has been sibmitted to |
the jury, the court granted the prosecution's motion to dismiss the 12022.53, subdivisions (d) gun
allegations as to count 2. (3RT 953-954; 2CT 312.)

Jury deliberations began the morning of September 12, 2019. (2CT 312.) At noon that day, theijury
asked to be given the jailhouse recordings and the transcripts to follow along with. They also asked for
transcipts for witness Amy Wu, the prosecution's gun analyst. (@CT 305) After lunch, the jurors
were provided with the tape transcripts. Thereafter, they heard readback for witness Wu's tectimony.

(2CT 313.) The jury reached verdicts at 3;00 p.m. later that day (September 12, 2019). Appellant was
found guilty of both counts, and the remaining special allegation were found true. (2RT 306-307. 314-315.)

Sentence was pronounce February 10, 2020, For count one, appellant was sentence to .25years—to-life
with-a consecutive sentence of 25—years—to-life for the section 12022.53, subdiviision (d) enhancement.

The court struck the section 186.22 gang enhancement, The:court denied appellant's motion
(3RT.1012) to stay the section 12022.53 enhancement. (#RT 1203.) For count two, appellant was
sentence to a consecutive indeterminate life term, with a minimum term of seven years. As to count
two only, the court struck the enhancements pursuant to sections 186.22 and 12022.53, subdivision(d)

(3RT 1204.)

The court imposed a $300.00 restitution find fine, pursuant to section 1202.4, subdivisions (b) and
a stay $300.00 parole revocation fine pursuant.t o section 12022.45 It also imposed a section 1465.8
cort security fee of $80.00, and a'criminal conviction assessment (Gov. Code § 70373) of $60.00. (2CT 343.)

Because appéllant is eligible for a Youth Offender Parole Hearing pursuant to section 3051, defense
camselu?hnitteda"l“ranldjnl-haﬁngPacket"tohefomardedtothelbparbrmtof(brrectias. :
(2R 343.

Appellant's timely notice of appeal was filed February 10, 2020. (2CT 34.)

A, Evidence Regarding The Shootiing

1. Testimony About the Offense.

On February 1, "2016 Oliver White and his friend Ronald Jackson were standing in the driveway of the
White residence having a conversation when someone began shooting, Mr. White was struck and died fram a
gun shot wound to his head which traveled front to back. (2RT 324-325, 328, 330;:3RT 674, 676).) Although



Mr. White was not a gang member (2RT 311-312), other members of the household were East Coast 76 Crips
members. (2RT 317.) The home had been shot at before, including the previous evening were there was a
drive-~ by shooting perpetrated by three lLatinos. (2RT 317,)

Mr. Jackson saw Mr. White get shot, and then jump under his truck, While under the truck he saw
some shoes and somebody walking, headed:towards Parmelee Street. He thought the person with the shoes
was about 100-200 feet away, on the Southeast corner of 78th and Parmelée. (2RT 331-332.) The shooter
never came close to them, and never came onto Mr. White's property. In other-words, the shooter never
"ran up on them and did the shooitng." (2RT 339.) After the shooting, the person with the shoes began
walking north on Parmelee.(2RT 332.) Jackson did not see anyone get on a bicycle and leave the area,
in fact he did not see anyone on a bicycle during his ten minute conversation with Mr. White, (2RT 340,)

It was just getting dark when the shooting occured. (The 911 call was placed at 5;54 p.m. (2CT 178.))
(2RT 340.) Mr. Jackson believed there was a streetlight on the cormer, and maybe one down the middle
of the block. (ZRT 340.) No gang slogans were called out. (2RT 341.) No other:person died as a result
of the shooting that day. (2 RT 436.) No one was crippled . (2RT 440.)

Mr. White's daughter, Deshika White, was present at the time of the shooting, and call 911 to
report it. The tape of this call was played to the jury and admitted in evidence. (Z2RT 313; People's
Exhibit 2A, transcripts of 911 call tape, at 2CT 177-182.)

Mr. Jacksoin also spoke with the 911 operator. In his discription of the incident Mr. Jackson
alternately used the singular and plural to describe the assailant(s). (See e.g., 2CT 180["they walked
up and shot him;" "some little young guys, Some-little yoimg:guys'"].) Then Jackson said there was one
young guy-who lock like he had on a mask or something. (2CT 181.)

On the 911 call, when asked whether the shooters were Hispanics or black, Mr. Jackson responded
that the shooters were black. (2CT 180.) At trial, however,he testified that he was not sure of the raec
race of the shooter, that he just saw sonething darck. )2RT 334-335.) Explaining what he meant by seeing
samething dark, or possibly a mask. Mr. Jackson explained that he could not see features because it was
nighttime. (2RT 336)

Dale Wagner was walking her dogs that evening, She was on the Southeast comer of 78th and Parmelee.
(2RT 345-346.) She saw one or two guys go in unison from standing to kneeling and shoot. Ms. Wagner fell
to the ground. She lock in the direction of the shots and saw a man on the ground, (2RT 347.) As did
Mr. Johnson. Ms. Wagner seemed unclear about whether there was one ot two shooters. For example, Ms.
Wagner-spoke with officers shortly after the shooting..At that-time she said there were two shooters.
(RT 440~441.) But dudring testimony she said she had told them it also could have been one. (2RT 353~
354.) Sergeant Quintero testified that Ms. Wagner was not quite sure it had been two people. (2RT 444.)
At the preliminary hearing , Ms. Wagner testified there wer two people, but she was not completely sure
(2RT 350.)

She thought it looked like the shooter was five feet five inches tall, she believed male,and
camplétely covered. (2RT 348-349.) She could not see facial features because the shooter was wearing a
mask or bandana, ard was in all black. (2RT 349.) Ms. Wagner describe the facial coverings as either
bandanas or hooded sweatshirts covering their faces. (2RT 354.)

Ms. Wagner was about 50 feet away. (2RT 355.) After the shootings the assailant(s) ran Northback
down Parmelee; Ms. Wagner got up and ran tb the cormer, but did not see anyone. (2RT 350-351.) She
never saw anyone get on a bicycle: (2RT 355.)

After the shooting Ms. Wagner saw three or four men dispersing from near where the van was.(2RT 393.)

2. The Investigation.

Sergeant Quintero was the case investigator, and testified to certain findings at the crime scene. .
(2RT 393.) Fifteen 9 millimeter bullet casings were found on the southeast corner of 78th and Parmelee.
(2RT 397-398.) The presence of casings indicated that the weapon used was a semi-autamatic pistol.

(2RT 399.) The location of the casing indicated that the shooter fired from that cormer.(2RT 401.)

Same bullets and fragments were also located in the area of the homicide. There were fewer bhullets
recovered than casings. One of the fragments was consistent with a .22 caliber bullet versus a 9 millimeter.
(RT 405.)

Criminalist Arny Wu examined the fifteen shell casings collected at the crime scene. She determined
that they were all fired from the sare gun, most likely a Glock 9 millimeter pistol. (3RT 613-618.)
One bullet fragment located near the home was consistent with a bullet used in .22 long, short and long
rifle cartridges. (3RT 619.) This would have been a separate gun from the 9 millimeter. (3RT.620.)

A .22 caliber is a smaller caliber than a 9 millimeter. (3RT 620.) The murder weapon in this case was
never recovered. (2RT 423.)

The distance betgeen 75th and Parmelee and 78th and Parmelee is about a mile as the crow flies.

(2RT 430431.) This sas not a quiet neighborhood. (2RI‘431)



On February 1,2016, sunset occurred at 5:24P.M..(2RT 434,)

3. Paid Informant Ana Ortiz

Ana Ortiz(The undercover jail informant who later elicited
appellant§ statement was also named Ortiz. Appellant refers to Ana Ortiz by her first name at
times to avoid confusion.) was a paid police informent. According to Ortiz, around the time
of the shooting she had a boyfriend named Estevan Parra: During the time she was hanging out
with Parra she was also associating with members of the Florencia 13 gang, to which Mr.Parra
belonged. (2RT 360.) Ana also claimed to know appellant, who she identified as a friend of Parra’s
(2RT 361-362.) Ana said that appellant's "moniker" was "ck." (2RT 366.)

Ama testified that in the late aftemoomearly evening on the day of the shooting she was

hanging around outside a hame on 75th Street with Parra, appellant, and scmeone named Molly.

(2RT 363-364, 367-368.) Ana claimed to see Parra give appellant a gun. Ana was not-sure what king; -

she just described it as a handgun. (2RT 368.) She "did not recall” (During the 31 pages of her
testimony,particularly in response to questions by defense counsel,Ortiz answered that she "did not recall"
at least 32 times.(2RT 360-391).) any conversation between Parra and appellant whenParra gave him the
g, : .

According to Ana, After Parra gave appellant the gun, she saw appellant and Parra ride their bikes
towards Parmelee to West Nato. She"did not recall what happened next,"Only that Parra came back first,
amiacumﬂeofmﬁmus]aux:iehanﬂf¥43hxs.(ﬂﬂ?&ﬁ,3&ﬁ§0)

Appellant returned after the shots. He was on a bike. (2RT 371.) Ortiz "did not recall which direction
he came from. She Described appellant as "sweaty" and "nervous.” According to Ortiz.appellant gave
Parra something, and then left. Ortiz " did not recall" if she saw what appellant gave PArra. Appellant
then laft in a car with Parra's brother Moy. (2RT 370-371.)

Ana Ortiz first said she did not recall what appellant was wearing (2RT 371.) but when prosecutor
asked if he was wearing a sweatshirt, she answered "yes". (2RT 371.)

Ana first gave her information to sergeant Quintero about a month or more after the shooting.

She claimed to have done this becanse she was "scared™ about "whatever was going: around." (2RT 372-373.)
Ana had been arrested on another new case and was in custody when she spoke with Quintero. (ZRT 373.)

Ana Ortiz had a number of prior arrests and convictions for various offenses. (2RT 373.) She had
given testimony under a grant of immmity in a prior mmder case in exchange for lenient treatment.

(2RT 373, 377-378.) Ana had received thousans of dollars in payment from the Sheriff's office several times
in the past, including for her testimony in the prior homicide case. (ZRT 378-379.) She had also obtained
relocation assistance from the California State Victim's Compensation Board, because she had been:
receiving "messages" from gang members. (2RT 374.)

Ana had been working with Office Guillen since possibly 2016, (2RT 379-380.) She reached out to him
while she was incarcerated ‘on her newest case, to give him information about the shooting on February 1,
2016. (2RT 380.) During the time Ana was working with Office Guillen, she continued to commit crimes.

(2RT 381-382.)

Ana had been convicted in May of 2015, for petty theft; in June of 2015, for felony receipt of
stolen property; in July of 2015, for felony identity theft; in April of 2016, for receipt of stolen property.
(2RT 383-384.) She also had mumerous additional arrests: March 2016, for joy riding; June 2016, for felony
identity theft; May 2017, for burglary, conspiracy, identity theft and receipt of stolen property. She
"4id not recall” an arrest in April 2016, for joyriding and receipt of stolen property. (2RT 384-385.)
Some of these arrests were while she was working with Officer Guillen. (2RT 385.) Ana said she was not
a member of Florencia 13, but had committed crimes to earn money for the gang. (2RT 386.) Ana stated
she was not being paid for her testimony in the instant case. (2RT 389.)

Ana was currently on sumary probation. (2RT 390.) She had been placed on five years probation.

(2RT 3%3 She had been placed on five years probation in 2015, but her probation was subsequently dismissed.
(2RT 391.
4. Appellant's Recorded Perkins Statement To Undercover Jail Informant.

The investigation went several months without a prime suspect, until Quintero was
contacted by Officer Guillen, who said he might have a witness with some information. The witness was Ama
Ortiz, who told him that "ck" was the shooter. (2RT 406,409.)

Based on this information, Quintero arranged for an in—custody operation to obtain incriminating :

information fram appellant. This "operation” was conducted on November 15, 2016, (2RT 427.) Quintero arranged a :

%



gang member. This informant, Ortiz, was in his early 30s. He had a mmber of tattoos, including on
his neck and arms. (2RT 435.)

In these operations, the undercover informant asks "prodding"” questions about the crime under
investigation. In the present case, this was done, The undercover agent, Ortiz, "stimilated and guided"
his conversation with appellant towards the murder which was the subject of the trial. Ortiz and
appellant were in the jail together for between three and four hours. (2RT 410.)

The police also did some "stimilation." (2RT 410-411.) In this case, the police went up to appellant's
cell, asked for him by name, and told him they were there to speak to him about a murder that happened on
Bth and Pammelee were a black man was shot in the head. This was done within earshot of the undercover
informant in-hopes it would stimilate conversation about the crime. (2RT 411.)

Ortiz was equipped with a recording device. (2RT 414,) An edited, translated,(The defense stipulated
to-the Spanish—English translation in the tape.(2RT 414; 2CT 250).)version of this tape was admitted as
People's Exhibit 7. The tape was divided into three parts: Cell recordings 1,2, and 3 (2'RT 413-414.)
Exhibits 7A,7B, and 7C are the written transcripts included in the record. (2CT 183-248.)

For the first half of the tape, appellant did not acknowledge any involvement in the shooting.
Consequently, the police engaged in further "coercion' :where they took appellant out of the cell, and
then put him on a hallway bench next to Ortiz. (2RT 411.)

During his"stimulation" Sergeant Quintero told appellant that police had obtained his fingerprints
from the evidence. This was a "ruse'-and a tactic to tey to get appellant to talk. (2RT 420.) In fact
they did not obtain any usable prints from the bullet casings. (2RT 419.) During the recording, Quintero's
partner, Sergeant Ruiz, obtained a INA swab from appellant. Again, ,this was a "prodding"” technique
to get appellant to talk about the crime, (2RT 422.) IN fact, the shell casings were sent for INA
analysis, but nothing was extracted. (2RT 422.)

Sergeant Quintero told appellant the race of the shooting victim,,but denied telling him where )

Mr. White had been shot,(2RT 442.) He did not tell appellant that the shooter had been wearing a mask.

2RT 443,
(Afteram):el]mtmsmved onto the bench,his statements regarding the offense changed, and he

made caments coward the case. (20T 412-413.) IN the tape, appellant identifies himself as "ck from
Florence." (2€T 194.) Later, appellant said he had been "from Florence™ since he was 14. (XT 248.)
Appellant told Ortiz that someone else got rid of the gun. (2CT 225.) He described the gun as *
"compact." (AT 226.) It was a plastic gun. (Ibid.) It was not a big caliber. (2CT 227.)
Appellant said he was wearing a mask, and that he was walking. (2CT 230.) THere were alot of other
black people there. (2CT 233.) Appellant said he thought the shooting tock place in the afternoon.
(2CT 234.) Appellant later burned his clothes and shoes and the mask, (2 CT 834.) He did not think there
were any witnesses, (2CT 236.)
Appellant said there waseno timerfor the other people to shgot back. (2CT 238.) Appellant said
dnthermuptothsn.Hecﬁtﬂmxghcaxsarﬁtheydidmtseehimcmﬁng.(201'23?.)
Appellantttold Ortiz that he was ssirprised the police were not trying to get him for another
homicide because three of them died that day. (2CT 240)) Right there #a that spot. (T @41.)
They were from 76 East Coast. One was hefty. (2CT 241.)
4  Appellanttresponded that this was not his first time; "I got other times." but this time was
the first time he "dropped noodles" on the floor. Appellant said the shooting was face toZfece.
(2CT 242-243.)The distance described by appellant was determined to be 12-to 15 feet. (2RT 426.)
Appellant told Ortiz the victims were just having a good time. They did not see appellant becausehe was
walking, and just jumped out. £2CT 242.) One victim was sitting on the floor, and one was supposedly
crippled. (2CTn243.) ;
Appelmtsaiditmshimmﬂmmﬂmpamﬁnmt.ﬂeo&erpemmmssixtem.(201‘243-244.) i
No one else was arrested for the offense. (2RT 440.) |
Appellant's birthdate is September 7, 1996, and he was nineteen years old at the time of the
shooting (2T 427.)
B. GANG EVIIENCE.
~  Tetective Micah Lopez testified as the prosecution's gang expert. (3RT 625.) According to Lopez,
theml‘lomiali!lndbmammdsimethel%,arxllndover2,(11)m:ﬂ)ersl.l.op&d$cribed
Florencia 13's comon "signs and symbols." (3RT 626-627.) The primary activities of Florencia 13 |
included vandalism, robberies, weapons possession, drug sales, assaults with deadly weapons and
murders. (3% 627.)

set—up where appellant was placed in the company of an undercover informant posing as an older adult

u
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Iﬁb&iﬂé’ﬁﬂ&iabwthﬁankﬂey,withwfnnhe'dhad riar "cases," (3RT 6; Riley ttoos
mmaemsaid'mmman"mmsm.Apersa‘:wnmsmta(mbfégmm?;g '
would not be permitted to have such a tattoo. (M@.)hbpaopinion,kﬂeyvasaﬁoretiaﬂ
gangmnbep {3(1‘63!).) People's Exhibit 9.adodcetsheetpn’nt-cut.wasadnittedtopmve Riley's
prior conviction. (3RI‘§3)-631;2CI‘252—2‘57.) Accordingtodﬁse:dﬁbit.mAL@LstZQ,ZOM,Rﬂeyladf
pladmomt:esttoauolatimofVehicleCodesectiml(BSI, subdivision (a). (2CT 255.) The docket
dnetaﬂegedﬂatﬂeoffeseocanredmorabmtl\pﬁllo, 2014, (AT 252,)

mmmwmvem’ﬂnmm76hmma;ival. to - s
Accordmgnol.q:a.gangsmmitcn&mforseveml reasons, including ?;@inma %3ﬁe(31$r61?')s
reputation and still fear. (3RT 633.) Crimes my be comitted against rival gang's to
establish daminance over a particuar area or increase the gang's reputation. (3RT 635.) There was a
dispute over territory between East Coast Crips; and Florencia 13. (3RT 638.)

Detective Lopez had never met appellant, and had never investigated any cases involving him.

( 3RT 644645.) Based on a hypothetical given to Lopez by the prosecution. Lopez gave his opinion that
appellant was a member of Florencia 13. (3RT 648.) According to Lopez, the acronym "ck" stood for "crip
killer"(3RT 649.) For appellant the name "CX" stood for €alvin Klien because appellant would 1like to wear
that clothing since young.Though without objection, Lopez testified that this suggested to him that

the person with this moniker had killed a crip. (3RT 649.) There would be repercussions if a person
claimed membership indA gang if they were not a member. (3RT 650.) According to Lopez, gang members

are expected to "put in work" for the gang, which included camritting crimes to benefit the gang.

(2RT 629-630.)

Given a hypothetical with the facts of this case, Lopez testified that in his opinion the crime
would be for the benefit of and in association with the Florencia 13 gang ,and would have been doné
with the specificintent to further promote criminal activity and gang violence. (3RT 651-652.) According
to lopez, it was immaterial that no gang slogans were called out during the shooting. (3RT 653.)
Although he agreed that generally gangs want to advertise their crimes. (3RT 664.)



RFASONS ROR GRANTING THE PETTTION

GOIND (NE

1
SAICFIO'S FIFTH AMENIMENT RIGHIS WRRE VICLATED WHEN HE WAS (UESTIONED BY AN UNDEROOVER
ACENT IF 1AW PNRORCEVENT AFTFR HE HAD INWKED HIS MIRANDA RIGHIS IN ANDIHER CASE.
A WHILE IN QUSTODY KR ANOTHER CASE, APPELLANT IS MIRANDIZED AND ASSFRIS HIS RIGHIS,
APPELLANT 1S STILL IN QISIODY WHEN ROLICE (ONDUCT THE PERKINS OPERATEON IN AN ATIB#T TO ELICTT
HIS RIGHIS BERRE MAKING INCRIMINATING STATFMENTS TO THE UNDERCOVER INFORMANT.
p WBM&,MM,%MWEAWQ&.

'Ihewbjectofappe]lmt'spﬁorhﬁmndainvocatimcmewinmecmtextofa402hean‘ngm
thed&ememtionwexcltﬂemwaduﬁsm‘mofgmgﬂwolvmt;byappeuantafterteuasmted
for another offense. (3RT 607.) Appellant was arrested on October 8, 2016, for violation of Vehicle
section 10851. At the time he was advised of his Miranda rights. (3RT 605.) Appellant asserted his
rights, and refused to spesk with the police. (3RT 606.) Despite his invocation, the arresting officer
continued to question appelant with regard to his gang membership, ostensibly as "booking questions.”
(3RT 607.) Appellant answered those questions. (3RT 608-609.) The trial court concluded it was PRETTY -
QEAR appellant:hadaseertedhisl‘ﬁx‘arﬂarights(3RI'610)andthereforegrantedtl'edefensemtimto
exdxﬂeappellm’ssmsequmtstatamtabmtgmgmanberdﬁpaseﬁdameatuialinthe:i.nsmntwse
(3RT 612.)

2, Mﬂmﬂlh@zﬂmk%hi&m’ ing Statements To
The PERKINS Operative, He Was Not Re-Mirandized.

Appellant was still in jail on the 10851 offense when, on November 15, 2016, palice decided to
conduct the Perkins operation in an attempt to elicit a confession to the homicide. (2RT 427, 3RTZ602,
oCT 20%.) The "official isolation of a criminal suspect in a police station” is "the clearest example
of custody" for Miranda purposes. (People v. Lopez (1985) 163 Cal.App.3d 602, 605, citing Miranda,
supra, 38 U.S. at p. 445.) Appellant was unquestionably still in custody for Fifth Amendment Purposes
when incriminating statements were elicited from him by the goverment.

3. M's-mmwmm'mwaﬁa

After Sergeant Quintero learned that Ana Ortiz told Officer Guillen that "ck" was the "shooter!"
Quintero decided to pursue an imcustody operation in an attempt to obtain incriminating statements
from appellant.This " Perkins operation” was conducted on November 15th, 2016. (2RT 427.) Quintero
arranged a set-up where appellant was placed in the company of an undercover informant,posing as:an
older adult gang member, This informant, Ortiz, was in his early 30's. He had a mumber of tattoos
including on his neck and arms. (ZRT 435.) There was no real information in the trial record with
tegard to Ortiz, Such as whether he was in custody himself, or was being paid for his service's, EIC..
Appellant asked for information but was not given none till after trail. ' )

In these Perkins operations, the undercover informant asks " prodding” questions about the crime
under investigation. In the present case, this was done. Ortiz and appellant were in the jail together
for between three and four hours. (2RT 410.) During this time Ortiz, "stimulated and guided" his
cmve:lsatimwithappeﬁant towards the mmder which was the subject of the trial.

though Ortiz told appellant it was illegal for the police to record his conversations witdy
telling him (2CT 203), in fact Ortiz was equipped with a recording device, (21(1‘&14.)Anedit:et:l'jmut
translated( the defense stipulated to the Spamish-Fnglish trenslation in the tape. (KT §i4; XT 250.),)
g?gfqusiageﬁ3%te2&%pleasmm7,'netapemsdividedmmmreepams- e

- ’ 1] 14. ibi y i 3 .

e rﬂmgS(zcr 3 ) Exhibits 7A,fBand 7C are the written transcripts includéde
During the three to four hours of their time together, Ortiz ccntimually questioned appellan
abo‘.:thisimolvslmtintl'edmting. (2CT183-248.)Therecoxdingnasedite,d§nhthtet‘I’;emlytparts

ia}d;ntte(‘i in a;;id;ﬁe s.npported"the prosecution's theory of appellant's guilt. (See 2CT 410-411.)
police i the::r' ir own "stimulation” in an effort to obtain incriminating sta appellant
(2RT41M11.)]31&usmse,t}epohce first went up to appellant's cell, z:dforwﬁt;ﬁn:e t

~



Police told him they were there to speak to him about a murder that happened on 78th and Parmelee,
This was done within earshot of the undercover informant Ortiz in hopes it wouls stimulate conversation
about the crime. (2RT 411.)

For the first half or more of the tape, while appellant and Ortiz were in a cell together, appellant
did notacknowledgerany involvement in the shooting. Consequently, the police engaged in even further
"stimilation™ in which they took appellant out of the cell. (2RT411.) During the séeond "stimulation”
and violation of Miranda Sergeant Quintero told appellant that police had obtained his finger prints
from the evidence after appellant had.just told them no more then one hour ago that he wanted to spesk to
his lawyer. This "tactic" as they called is was simply a "ruse designed to get appellant to talk.
(ZRT 420.) In fact, police did not obtain any usable fingerprints from the bullet casing. (ZRT 419.)

After the second "stimilation” appellant was moved onto a bench in a hallway outside a cell,
again appellant wasiplaced next to Ortiz. The location:changeiwas because Quintero thought:appellant might
have been concerned about being recorded when he was inside the cell (2RT 411-412.)0rtiz resumed prodding
appellant with questions about the offerise, but appellant was still not providing much in the way of
incriminating responses because appellant had asked for his lawyer and was waiting for him to arrive.
For example, in response to a question from Ortiz: " Have you ever done shit up in personal?”
responded "I Don't Wanna Say, you know?" (2CT202.) At this point Ortiz told appellant that the law
prevented the police from recording him unless they told him he was being recorded.(2CT 203.)

Appellant expressed concern about the supposed fingerprint evidence the policetald him they had.
Ortiz told appellant the police likely had other evidence as well. He then began asking appellant about
the weapon used, and whether he had gotten rid of it. (2CT 188.) "And you touchsdomething, you could leave
DNA behind, that's how they get you now. The INA is what's fucking everybody up, man. Nowadays, have
(INAUDIBLE) INA and shit." (2CT 189.)

Not long after this, in a third act of "stimulation." Quintero's partner. Sergeant Ruiz, obtained
a INA swab from appellant. This was done while Ortiz and appellant were sitting on the bench cutside
the cell. When appellant asked if he was being charged with murder,iRuiz replied: "Roght now like
I said ghis is just a confirmaiton. We need to confirm with the results that came back. So this is
gonna basically tell the DA this is the dade." (2CT 221.) Again, this was a "prodding" technique to
get appelllant ot tatk about the crime. (2RT 422.) In fact, the shell casings had been sent for DNA
analysis, but nothing was extracted. (2RT 422.)

Afterthe]l@collectimOrtizto}dappel]mt; .

ey ] atready ko ity L P o o it chiv Yaur, youtre boed -
for dti. He's gonna add charge you. That's what they're doing. That's why they came for
the fuddin DNA. Without that they can't clo~they can't hit you with it. After that it's
a wrap. You're gonna get hit with that shit.

(cr 223.)

Tt was at this point that apgliant began responding to Ortiz' question abou the shooting.

Oritz asked appellant how he was going to explain his fingerprints on the gum, and then led into
huestioning appellant about whether he was sure he got rid of the gun. (XT 225-227.) Ortiz
then asked about cameras near the site of the shooting, and whether appellant could be ID'd.
he asked about how appellant got ot the scene of the shooting. (2CT 230-231.) Ortiz continued
to ask appellant spefific questions about possible witnesses,what time of day the shootingzoccurred,
whether he burned the magk, (2CT 233-23%4.) He asked whether the other people shot back. (2CT 238.)
Ortiz asked where the victims were from. (2CT 241.)

In response to Ortiz' questjdming, appellant made the incriminating statements introduced in evidence
against him in trial. (2CT 225-245.)

Appelant was 20 years old at the time of the Perkin's operation. (2CT 203,321.) There was no
information about whether he had graduated High School. (2CT 330.) He wass still loiving with his
mother . (2CT 331.) Appellant admitted to smoking marijuana since the 6th grade. Appellant had been
diagnosedvwith Attention Deficit Hyperdetivity Disorder and Insomia, for which he had been prescribed
Methylin andiDiphenhydramine. (2CT 33.)



B. LAW ENFORCEMENT VIOLATED APPELLANT' RIGHTS
BY ENGAGING IN THE PERKIN'S OPERATION AND USING
UNDERCOVER IKFORMANT ORTIZ TO ELICIT INCRIMINATING
STATEMENTS AFTER APPELLANT HAD ASSERTED HIS MIRANDA
RIGHTS IN ANOTHER CASE. APPELLANT'S STATEMENTS WERE
INADMISSIBLE AT TRIAL.

The Fifth Amendment to the United States Constitution guarantees a right against self-
incrimination, To effectuate this right an accused must also have the right to consult with an attorney
and to have an attorney present during questioning if he or she desire. (Miranda V. Arizona, Supra, 384
U.S. 436, 469.) Under Miranda, a defendant's statements obtained during custodial interrogations are
nadehmahﬁsiblebytieﬁfthhmﬂmtml&sspriostoanqutimm,theaccusedis"warmdth‘at
he has a right to remain silent, thatanystatenmthedosnakemyheugedasevidemeagairsttﬁm,
and that he has a right to the presence of an attorney, either retained ot appointed" (Miranda, supra
384 U.S. at p. 444.)

Gceadﬁsedapexmnmyuaiveﬂmed@tsmﬁcboosetospeakwithlmdiommmt. (ibid.)
If, however the suspect "indicates afr. any mamner and at any:stage of the process that he wishes
to consult with an attorney before speaking there can be no questioning. Likewise, if the individual
isa]meaxﬂﬁxiicatesinmynmttattedmmtxdﬁmmbeintemogated,thepo]_icemymt
question him, The mere fact that he may have answered some questions or volunteered some statements
mhiswndmmtgépiWMmogﬂeﬁglmwmfmmmamﬁgmyﬁmﬂminmﬁﬁsmmﬂm
has consulted withi: an attorney and thereafter consents to be questioned." (Id. atpp.4bb—44s.)

‘Deﬁ,glmmmtoffqmsdmmgmﬂsedcasistmmeofcmnseliédeeplymbeddedmﬂn
cmmiamofmdﬁzmnmsaﬁnﬂmtaﬁmdma@jmtﬂnfm&bhmsofﬁewhm.
Statements obtained in violation of Mirandasare inadmissible to establish guilt, (People V. Sims (1993)
5 Cal. 4th 405, 440.)

Appellant was given Miranda warnings on October 8, 2016, after being arrested for violation of
vehicle code section 10851. Appellantamtedhisrighttormainsilmtaxﬂreﬁ:sedtospeakwith
offieers. (3BT 605-606.) Law enforgement must "scrupulously honor" a person's invocation. (Michigan
V. Mosley (1975) 423 U.S. 96, 106.) Here,ddespite appellant's invocation of his Miranda rights, the
mlkecmtﬂedmadclﬁmmnsﬁmsabatﬁdgaxgmbadﬁp.neuialmmhﬂedapmnmt
had validly asserted his Miranda rights (3RT 610.) and thereforz grantied=the.idefense motion
to exclude those statements as evidence at triallin the instant case. (3RT 612.)

Gema]ly,mteténaccused}asinvdcedhisﬁdittocqmsel,l'e"ismtmbjectmﬁnﬁer
intermgatimbgﬂxeauﬂmitiesmtﬂcmmseltasbemnadeavaﬂabletohim,mﬂmtheacmsed
himself imitiates further comumication, exchanges, or conversations with police."'(Edwards V. Arizona
supra, 551 U.S. 477, 484—485; see Minmick V. Mississippi (1990) 498 U.S. 146, 150.) In Edwards, the
defendant , after initially spesking with officers, stated that he wanted an attorney. {Edwards, supra,
451 U.S. at p. 479.) The officers ceased questioning him. (Ibid)) The following morning, two detectives
a@napproachedﬂiedefeﬂantarxlinfomhimagainofhisﬂﬁra:ﬂaﬁ@ts. (Ibid.) The defendant
subsequently agreed to speak with the detectjves. (Ibid.)

The United States Supreme Court held "thatiit is inconsistent with Miranda and its progeny for
the authorities at their instance, to reinterrogate sheaccused in custody if he has clearly asserted
his right to counsel." (Id. at p. 485.) The Edwards court elaborated that the State had "applied an
mm@ﬁ'%fwsﬁgmﬂevdmmﬁmoft&mimmopposedmmmm
the waiver "constitutefd] a knowing and intelligent:relinquishment-ar abandonment of a known right or
privilige." (Id. at p. 482.) The Edwards court "reconfirméd" the principle that ¥in-a case where a
suspect in custody has invoked his Miranda right to counsel. [he had an] "undisputed right' under
Miranda to remain silent and to be free of interrogation until he had consulte with a lawyer." (Id. at
p.485, quoting Rhode Island V. Immis (1980) 446 U.S. 291, 298.) Accordingly, the court found the
defemlar)lt's statement to the detectives should have been inadmiésible. {Fdwards, supra, 451 U.S. at
p. 487.

Similarly, in Minnick, the defendant, after initially speaking with officers, stated that he wanted

an attorney. )Minnick, supra, 498 U.S. at p.#48.) The interview ehded and the defendant met with an
attorney two or three times. (Id. at p. 149.) Three days after the initial interview with thé-detective
a_deputy approached the defendant and advised the defendant again of his rights. (Id. at p. 149.)Fe
gﬁaummmmalnﬁeim:unmmmgsumaemx.(nﬁdJ'meUMHﬂskmas&mnmecmm:amkmmdtmm

a fair reading of Edwards and Subseqient cases demnstrates that we have' interpreted the ‘rule to

R



bar police-initiated interrogation unless thevaccused has counsel with him at the time of questioning.
Whatever the ambiguities of our earlier cases on this point, we now hold that when counsel is requested,
interrogation must cease, and officials may not reimitiate interrogation without counsel present, whether
or not the accused has consulted with his attorney." (Id. at p. 153.)

The Fifth Amendment right to counsel in not offense-specific. Thus, once appellant invoked his Miranda
right to counsel for the 10851 offense, sinceferemiredinmstodyhecaﬂdmtbere—approachedregafdigg
any offense unless caunsel was present. (Mcneil v. Wisconsin(1991) 501 U.S. 171, 177; Arizona v. Roberson
(1988) 486 U.S. 675; People v. Fayed (2020) 9 Cal,5th 147, 165.)

Thepo]iceswgl'ltamyammdﬂﬁsnell—wtab]is!edmleofcastitutimallavbyﬁsteademloﬁngﬂme
services of Ortiz,,an undercover agent of the police posing as a fellow inmate. An individual acts as an
agent of the police when " the police and their informant [take] scme action, beyord merely listening, that
was designed deliberately to elicit incriminating remarks." (Kuhlmamn v. Wilson (1986) 477 U.S. 436, 437.)
Thus, for example, "a doctor interviewing a defendant to secure evidence on behalf of the prosecution is an
agent of law enforcement.” (People v. Sanchez (1983) 148 Cal.App.3d 62, 69, citing People v. Walker(1972)

29 Cal.App.3d 448, 453 [ doctor was an agent of the district attoeney]; Estelle v. Smith (1981) 451 U.S.
454, 467

[court—appointed doctor "became essentially like that of an agent of the State recounting uwarned
statements made in a postarrest custodial setting"].) A psychiatrist retained by law enforcement also

acts as an agent of the police where the" interview' constituted a continuation of the prior interrogation.”
(People v, Ghent (1987) 43 Cal.3d 739, 750.)

"[T] he term interrogation' under Miranda refers not only to express questioning, but also to any words or
actions on the part of the police... that ﬂmepoliceslmddhmarereasmablyljkelytoelicitmﬂmimimting
response fram the suspect. (Rhode Island v. Imnis, supra, 446 U.S. 291, 301.) In appellant's case.law enforcement
used Ortiz, with police assistance in "stimilating" conversation, to elicit incriminating statements
from appellant. Appellant's rights under Miranda and Edwards were thereby violated, f

in Illinois v. Perkins,
onversations

The method used here is commonly known as a "Perkins operation." after the decision
supra. 496 U.S. 292 (Perkins), In Perkins, the United States Supreme Court held that "[c]
between suspects and undercover agents do not implicate the concerns underlying Miranda." (Id. at p. 296.)
In Perkins, after the defendant was placed in a cell with an undercover government agent while in custody on
charges unrelated to the tiied offense, the agent proposed a sham escape plot and elicited statements from the
defendant implicating himself in the crime with which he was later charged, (Perkins, at pp. 294-295.)

The Perkins majority held that " Miranda forbids coercion, not mere strategic deception by taking
advantage of a suspect's misplaced trust in one he supposes to be a fellow prisoner. ...

9 Miranda was not meant to protect suspects from boasting about their REAL criminal activities in front
of people whom they believe to be their cellmatel(In this case both were never cellmates.) (Id. at pp. 297-
298;see People v, Tate (2010) 49 Cal.4th 635, 685-686; People v. Fayed, supra, 9 Cal.5th 147, 165.)
Perkdins concluded that no Miranda warnings were necessary because such warnings are limited to protecting
against the inherently coercive pressures of a "police~dominated atmosphere.” and when a suspect is unaware
that he is speaking with the police that coercive atmosphere is lacking, (Ibid;)

Although Perkins gave a green light to various undercover police operations, it did not address
surreptitioussquestioning of a suspect after he invoked his Miranda rights. In fact, neither the United
States Supreme Court nor the California Supreme Court has addressed the application of Miranda in a case
where the defendant has invoked his or her Miranda rights prior to a Perkins interview. (See People v.
Valencia (Dec. 11,2019, No.S258038) - Cal.5th [2019 Cal. LEXIS 9091] pp. 58, 14-15, 21(dis, opn. Liu, J.).)
However, relying on language in Perkins and the underlying policy of Miranda and Edwards, California courts
of appeal, including this court, have held that Miranda and Edwards are notiimplicated when defendants who
have invoked theirMiranda right to counsel subsequently spesk to someone they do not know is an agent
of the police. (People v. Orozco (2019) 32 Cal.App.5th 802, 814 [Miranda forbids coercion, not strategic
deception]: see also People v. Plyler(1993) 18 Cal.App.4th 535, 544-545; Peopléwv. Guilmette (1991) 1 Cal.
App.4th 1534, 1539-1543.)

Ocher states that have considered the issue have, with one exception, reached the same conclusion,
(See People v. Hunt (T11. 2012) 969 N.E.2d 819. 827; Halm v. State (Fla.Dist.Ct.App. 2007) 958 S0.2d 392,
305; State v. Fitzpatrick (Mo.Ct.App. 2006) 193 S.W.3d 280, 288; State v. Anderson (Alaska Ct.App. 2005) 117
P.3d 762, 768; State v. Hall (2003) 65 P.3d 90, 100; but see Boehm v. State (Nev. 1997) %4 P.2d 269,
271-273[holding the perkins practice of using a jailhouse informant violated the Fifth Amendment when
employed after a suspect formally invoked his Miranda right to counsel].)

It is noteworthy, however, that the policy manual for the Orange County District Attorney's Office,

which is ane of the largest prosecutors' offices in the California state, expressly provides that; " A -
Perkins operation should not be conducted afterthea:spectinsinvdcedhis/hermrarﬂarights."



(Orange County District Attorney's Office, Informant Pélicy Manual (Jan, 2017) p. 28<orangecountyda.org/ ‘
civicax/fliebark/ !
blobdload .aspx ?BlobID<23499> [as of October 8, 2020].) |
In this case Ortiz, representing himself to be a senior gangster, was not a mere informant acting
on his own in hopes of trading information to the police. The operation employed by police go far more then
merely listening while a suspect voluntarily bragged to a cell mate. It violated one of the main underpinnings
of the miranda warning— to act as a check against coercive police activity. (Miranda, supra, 385 U.S.
at p. 479["the Constitution ha prescribed the rights of the individual when confronted with the power of
govermment when it provided in the Fifth Amendment that an individual cannot be compelled to be a witness
against himself, That right cannot be abridged government trickery."].)
"Although Miranda discussed the }inherently campelling pressures' of an official interrogation [citation], .
its holding was grounded in a broader recognition that "the constitutional foundation underlying the privilege
[against self-incrimination] is the respect a goverrment —state or federal— must accord to the dignity
and integrity of its citizens" [citation]. (People v. Valencia, supra,—Cal,5th—{2019 Cal. LEXIS 9091}ip. 12
(dis. opn. Liu, J .).) By using stimilation and interrogation to get appellant to meke incriminating statement,
appellant's Fifth Amendment rights were abridged.
The remedy for eliciting statements from a suspect who has invoked his Miranda rights is exclusion of the
statement at trial. (Oregon v. Elstad (1985) 470 U.S, 298, 307.) The incriminating statements appellant mede
to the undercover operative Ortiz should not have been admitted at trial.
C. THE FRR(R IN AIMITTING THE STATRMPNT WAS NOT HARMLESS BEYOND A REASONAHE DOUBT.

The harmless error test of Chapman v, California (1967) 386 U.S. 18, applies to the admission of a |
defendant's statement obtained in violation of the Fifth and Fourteenth Amendments. (People v. Case(2018)
5 Cal.5th 1,22;cf. ASizona v. Fulminante (1991) 499 U.S. 279, 308-312 [involuntary confession].) Accordingly,
the goverment, as the beneficiary of the error, bears the burden of proving it was harmless beyond a
reasonable doubt. (Chapman, supra, 386 U.S. 18, 2; Case, supra, at p.22.) Appellant's convictions should
be reversed because the government cannot show beyond a reasonable doubt that the erroneous admission of
his statements in violation of the Fifth Amendment was harmless and did not contribute té the jury's
verdict. (Chapman, supra. at p. 24.)

People v, Cahill (1993) 5 Calc4th 478 gave examples of situations where an improperly admitted
confession might be found harmless;

The erronecus admission of an involuntary confession properly might be found harmless,

for example, (1) when the defendant was apprehended by the police in the course of committing

the crime, (2) vwhen there are mmerous, disinterested reliable eyewitnesses to the crime whose

testimony is confirmed by wealth of uncontroverted physical evidence, or (3) in a case in which

the prosecution introduced, in addition to the confession, a videotape of the commssion of the

crime [citation]. As these examples suggest, although in some cases a defendant’s confession

will be the centerpiece of the prosecution's case in support of an appellante court to detefmine

with confidence that there is no reasonable probability that the exclusion of the confession

would have affected the result.

(1d, at p. 505.)

No gimilar scenarios exist in appellant's case. Appellant was not identified by anyone at the scene as
the shooter, in fact, no one at the scene identified or gave a detailed description of the shooter. The
gun used in the crime was never recovered. Police were not able to obtain fingerprint or INA evidence, (2RT
419, 422-423.)

Aside from appellan’s statements to the Perkins operative Ortiz, the only evidence against appellant
was the extremely unreliable testimony of paid police informant, Ana Ortiz, whose testimony was so
questionable that even the prosecutor expressed doubt about her veracity, conceding in his argument,
"Maybe she [Ana Ortiz] was there, maybe she wasn't...." (3RT 946; see also 3RT 913-916.) In fact,in
closing argument the prosecutor frankly told the jury that, "It is the recorded admission that is the
damning evidence in this case." (3RT 916.)

A brief review of Ana's testimony confirms the unreliability of her evidence. Ana first reached out
to officer Guillen claiming to have information about the shooting after once again being incarcerated
on a mew case. (ZRT 373, 380.) Ana had a mmber of prior arrests and convictions for various offenses, and
had received thousands of dollars in payment from the Sheriff's office in the past for information and
testimony. (ZRT 373, 3B-379.) She had also obtained relocation assistance from the California State
Victim's Compensation Board. (2RT 374.)
skmn?m%cﬂfédtfnm%%ammﬂdngwith Officer Guillen she continued to commit crimes, (2RT 381-382.)

of 2015, for petty theft: in .kme nf 2015,



for felony receipt of stolen property in July of 2015, for felony identity theft; in April of 2016, for
receipt of stolen property. (ZRT 383-384.) She also had numerous additional arrests/ March 2016, for joy
riding/ June 2016, for felony identity theft/ May 2017, for burglary,conspiracy, identity theft and receipt

of stolen property. She "did not recall" an arrest in April 2016, for joyriding and receipt of stolen property,
(2RT 384-385.) She was caurrently on sumary probation. (2RT 390.) She had been placed on five years probation.
in 2015, but her probation was subsequently dismissed. (2RT 391.) Defense counsel aptly described Ana as "frawd
personified.”" (3RT 933.)

The unreliability of Ana Ortiz' testimony is further demonstrated by her evasiveness during questioning.
For example, during the 31 pages of her testimony, particularly in response to questions by defense
counsel. Ortiz answered that she "DID NOF RECAIL" at least 32 times. (2RT 360-391.) In addition, Ana did
not claim to have personally witnessed the shooting. Her testimony was, at best, circumstantial evidence
of appellant's involvement.

Simply put, the testimony by Ana Ortiz was far too unreliable for this court to determine with confidence
that there is no reasonable possibility that exclusion of appellant's incriminating statements would have
affected the result. (See People v. Cahill, supra, 5 Cal.4th at p. 505.) Again, this was even acknowledged
by the prosecutor during his closing argument to the jury, when he expressly conceded that appellant's
recorded statement were " the daming evidence in this case.” (3RT 916.)

In Arizona v, Fulminante, the high court pointed out. "[a] confession is like no other evidence, 'Indeed,
the defendant's own confession is probably the most probative and damaging evidence that can be admitted
against him. . . The admissions of the defendant comefrom the ACIR himself, the most knowledgeable and
unimpeachable source of information about his past conduct. Certainly, confessions have profound impact
on the jury, so mxh so that we may justifiably doubt its ability to put them out of mind even if told
to do so .' [Citations.]" (Arizona v. Fulminante, supra , 499 U.S. at p. 29%.)

In this case the admission of appellant's confession cannot be found harmless beyond a reasonable
doubt. (Chapman v. California, supra, 386 U.S. at p. 2.) His convictions must therefore be reversed.

D. TF THIS (OURT FINDS ‘THF. ISSUE WAS RIRFEITED BY IACK (F GBIECTION, THEN THE ISSUE SHOULD BE

Appellant recognizes that his trial counsel did not meke any objection to the admission of his recorded
statements to the Perkins operative Ortiz, and that this 14ck of objection has likely forfeited the issue

for direct review of the merits of his claims of error. (Evid. Code section 353.) If this court finds the issue
forfeited by lack of objection, appellant's arguments must be considered on the alternative basis that

his trial counsel rendered ineffective assistance by not objecting to admission of hisstatements on the
grounds raised herein

The Sixth Amendment of the United State Constitution and Article I, section 15, of the California
Constitution guarantee a criminal defendant the right to effective assistance of counsel.” (Powell v.
Alabam (1932) 287 U.S. 45, 68; People v. Ledesma (1987) 43 Cal.3d 171, 215.) Effective assistance is
that which meets an objective standard of reasonableness under prevailing professional norms, (Strickland
v. Washington (1984) 466 U.s. 668, 688.)

There is a two—prong standard for reviewing claims of ineffective assistance of counsel which is
well-settled. A defendant must show that counsel's representation fell below an objective standard of
reasonableness under prevailing professional norms, and that he or she suffered prejudice as a result.
(People v. Johnson (2016) 62 Cal.4th 600, 653.)

1. There Could Be No Reasonable, Tactical Besis For Comnsel Not To Have Objected To Admission OF
's Statements To Ortiz-On The Ground That They Were Obtained In Violation OF His Fifth

As to the first prong, " the defendant must show that counsel's representation fell below an
objective standard of reasonableness." (Strickland v. Washington, supra, 466 U.S. 668, 683.) Where
the record sheds no light on whyycounsel acted in menner challenged, a claim that counsel's performance
was deficient should be rejected unless there could be no satisfactory explanation. (People v. Pope (1979)
23 Cal.3d 412, 426.) Accordingly, "[rleviewing courts will reverse a conviction on the ground of inadequate
counsel only if the record on appeal affirmatively discloses that counsel had no ratiomal tactical purpose
for his act or amission. . . or where there simply could be no satisfactory explanation therefor,"”
(People v. Plager (187) 192 Cal.App.3d 1537, 1543, citing and quoting Pope, supra, 23 Cal.3d 412, 426,

internal punctuation omitted; People v. Mendoza Tello (1997) 15 Cal.4th 264, 266.)



Nothing beyond the appellate record could possibly provide a satisfactory explasation for oov.meljs

i seek exclusion of the single mstimportantpieceofevidenceintlﬁ.smse.lntlﬁscagemal
glngctgﬂ.d have had no reasonable, tactical, basis for not seeking to excltx!e"tlw si.ngle'nnst J,nqaort-ant
piece of evidence against appellant. As noted above, it is well-recognized that agaca@dscmf&s.lm
is the most probative and damaging evidence that can be adnnttedagamsttum (Arizona v. Fulminante,
supra, 499 U.S. at p. 296, internal citation and quotation marks omitted.)

2. It is Reasonably Probable That, But
For Trial Counsel's Error, The Result
Of The Proceedings Would Have
Been Different.

The second prong of Strickland requires that a defendant
demonstrate a reasonable probability that. but for counsel's
errors. the result of the proceedings would hafgie been different.
(Strickland, supra, 4166 U.S. at pp. 693-695: People v. Ledesma,
supra. 43 Cal.3d 171, 216-218.)

As discussed above in connection with appellant’s argument
as to why admission of his statements cannot be found harmless
beyond a reasonable doubt. it is bevond question that. but for this
evidence. the result of the proceedings would have been different.
There was no identification evidence. and no forensic evidence
linking appellant to the shooting. The testimony by paid
informant Ana Ortiz was so lacking in indicia of reliability. that
even the prosecutor chose not to rely on it when asking the jury to
return a guilty verdict. instead conceding thart [maybe she was
there. maybe she wasn't...." (3RT 946: see also 3RT 913-916. )
[nstead the prosecutor frankly told the j Jury that, "It is the -

. recorded admission that is the damning evidence in this case.”
(3RT 916.)



.

[t is reasonably probable that. but for the "damnine

evidence” of appellant’s recorded incriminating statements. the
result of these proceedings would have been different,
Appellant’s trial counsel was therefore ineffective for not
objecting to admission of these statements, and appeliant’'s
conviction should pe reversed.

3. Appellant Alternatively Asserts That
Prejudice Should Be Judged under
the Same Standard Used for
Assessing the Error on its Merits.

The error here implicated appellant’s federal constitutional
rights, and reviewed on the merits is therefore“reversible unless it
can be found harmless beyond a reasonable doubt. (Chapman,
supra. 368 U.S. at p. 24) With this in mind appellant
alternatively contends that, even if considered as a claim of
ineffective assistance of counsel. this court should “look through’
to the substance of the underlying error and judge its effect
according to the same standards as if ruling on the merits.

a. Kimmelman v. Morrison and
Strickland v. Washington.

Appellant acknowledges that on the face of it his argument
appears foreclosed by the decizion in Aimmelmaun t. Q\Iorrisor:
(1986) 477 U.S. 363. (Auto Equity Sales v. Superior Court (1962)
57 Cal.2d 450, 455.) However, as explained below, appellant
believes Kimmelmar is distinguishable and should not apply
here. Even assuming this court disagrees and finds Kimmelman
to be controlling. appellant respectfully raises this izsue to
preserve it for further review.

The inherent unfairness in this discrepancy between the
prejudice standard emploved on a direct merits review of an
issuc. versus the standard used to assess a claim of ineffective
assistance of counsel. has previously been ;'ecqgnized. In People

- Mesa (2006) 144 Cal.App.4th 1000, addrezsing the defendant’s




majority found that the defendant had failed to demonstrate

prejudice under the Striciland “reasonable probability™ standard.
and upheld the conviction. In a concurring opinion. Justice
Johnson expressed his concern about requiring a defendant to
demonstrate this greater degree of prejudice where counsel's
ineffectiveness deprived the defendant of a fundamental
constitutional right which otherwise would have been evaluated
under the “harmless beyond a reascnable doubt™ standard
demanded by Chapman (Chapman v. California, supra, 386 U.S.
18). (AMzsa, supra. 144 Cal. App.-#th at p. 1012. Johnson. J..
concurring.)

Justice Johnson elaborated:

The threshold issue, in my view. is what would
have happened if that objection had been made |
instead of omitted. If the answer is that thereis a
reasonable doubt whether the outcome would have
remained the same because the enforcement of the
constitutional right would have made that degree of
difference. then the logic behind Chapman suggests
the conviction should be reversed. It seems contrary :
to the principle that federal constitutional rights
warrant the higher standard of protection afforded by
Chapman to do otherwise. [t undermines
enforcement of the federal constitutional right to say.
no. despite the fact there is a ‘reasonable doubt' the
conviction would have happened if the objection had
been made we refuse to reverse because the
defendant has failed to establish a ‘reasonable
probability’ a different outcome w ould have resulted

|
|

had the objection been made.
(Ibid

Adopting this approaci a court wouid first review the |
facderal constitutional error to determins whather the error was |
harmless bavond a reasonable doubt under Cliapman. If the
error was not harmless under this standard. it would follow that
the client did not receive constitutionally eftective assistance of
counsel. ([bid.) As Justice Johnson explained: "In my view, the

two are linked inextricably. If the constitutional error the
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consequences that raised a reasonable doubt about the trial's
outcome then that mistake ought to satisfy the prejudice prong.
at least. of the standard for ineffective assistance of counsel.” (Id.
atp. 1014.)

Justice Johnson further recognizad that =imply because the
defendant may have been denied the right to effective assistance’
of counsel. that did not somehow eliminate the underlying
constitutional violation. “[T]his is not solely or even primarily a
Sixth Amendment ‘ineffective assistance of counsel violation to
be tested under the standard of review applicable to that
constitutional error. No, in thiscase itis a Fifgh Amendment
violation combined with a.Sixth Amendment violation -- and more
the former than the latter. s such the errvor should have to pass
muster under both standards. not just the easior one. before being
deemed harmless.” (/d. at p. 1014.)

Appellant recognizes that in Aimmelman the Supreme
Court approved application of the Strickland “reasonable
probability” prejudice inquiry even though the underlying claim

of error involved the defendant’s Fourth Amendment right
against unreasonable search and seizure. (RKimmelman, supra.
477 U.S. 363, 383. fn. 7: and see People v. Mesa, supra 144
Cal.App.-tth at pp. 1008-1009.) However. appellant believes that
the procedural posture of the AKimnielnian case plaved a part in
the Court's decision. The primary issue in Kinimelman was
whether a court on federal habeas review could reach a defaulted
Fourth Amendment claim on the grounds of ineffective assistance
of trial counsel for failing to seek suppression of evidence.
Importantly. had counsel sought suppression in the trial court
and lost. the issue would not have been cognizable on federal
habzas review. (Store . Powell (1976) 428 U.S. 465.) The
decision in Aimnielman was thus an expansisn of a defendant’s

remedies. permitting a challenge to the unlawful search and



But whil= expanding the available remedy. the Kimmelman
Court alzo held that review of the issue would be conducted under
the less favorable Strickland standard. rather than the Chapman
standard normally applicable to review of federal constitutional
errors. (See Aimmelman, supra. 477 U.S. at p. 382. fn. 7.) In
doing so. the Court rezponded to a hvpothetical concern that a
trial attorneyv might intentionally default a substantive issue in
hopes of later gaining a more favorable review of the claim on
Sixth Amendment grounds. Rejecting this concern. the
Rimmelmar Court expressly pointed to the more difficult burden
of proving ineffective assistance of counsel claims as areasin

trial counsa! would not intentionally forecro raiamcr an 133ue 1n

state court in hogpes of receiving more > favorable trearment of the
issuc on federal habeas review. (/d. atp. 332, fu. 7)) Bayond
that. however. Kimmie!/man did not really provide any rationale
for the discrepancy between the standards of review where the
underlying error from the defendant’s perspective involved the
denial of a federal constitutional right.

This lack of reasons was noted by the court of appeal in
People v. Hou ard, which was tasked with appl\mcr the then-
recent Azmmelman decision. (Howard, supra. 190 Cal.App.3d
41.) The Howard court declared itself constrained by Kimmelmanr
to assess the error from trial counsel's failure to bring a
neritorious suppression motion under the less rigorous
Strichkland standard. The court nevertheless complained that
“[w]e might have preferred that ... the [Aimmelman] Court
discuss the factors which make 1t willing to tolerate a greater
likelihood of error in the outcome where the mistake i1s defense
counsel's rather than that of the trial judge.” (Foward, supra.

190 Cal.App. 3d 41. 46-47.)
In articulating its prejudice standard for ineffective

assistance claims. Strickland referenced the lack of government

- et



of interest claims aside. actual ineffectiveness claims alleging a
deficiency in attorney performance are subject to a general
requirement that the defendant affirmatively prove prejudice.
The government is not responsible for. and hence not able to
prevent. attornay errors that will result in reversal ol a coaviction
or sentence.” (Strickland, supra, 466 U'.S. at p. 693.)

The Stricklard Court also noted that many claims of
ineffective assistance relate to the art of representation, and thus
may be difficult to assess in a given situation, "Attorney errors

come in an infinite variety and are as likely to be as utterly
harmlesé in a particular casz as they are to be prejudicial. They
cannot be classified according to the likelihood of causing
prejudice. Nor can they be defined with sufficient precision to
inform defense attorneys correctly just what conduct to avoid.
Representation is an art. and an act or omission that is
unprofessional in one case may be sound or even brilliant in
another. Even if a defendant shows that particular errors of
counsel were unreasonable. therefore. the defendant must show
that they actually had an adverse effact on the defense.” (Ibid.)

Appellant respecttfully suggests that the "artistic” aspect of
t'epres‘entation i1s more appropriately considared in connection
with Strickland’s firat prong - whether reasonably competent
counsel would have done (or omitted doing) the same thing. If so.
then the outcome - good or bad - is irrelevant. If not. then the
defendant should not have to meet a higher threshold of
demonstrating prejudice from transgression of a federal
conséitutional right. or where. as here. the error takes place at
the penalty phase of a capital case.

Moreover. the Strickland decision did not specifically
considar the discrepancy in requiring different standards of

prejudice depending on the manner in which an error reaches




address the merits of an error vu the gt'ouncis chas trial counssls
failure to object or request necessary insiructions has “forfeited”
the issue for the direct appeal. and the defendant is thus forced to
ceck review on the alternative ground of [AC.

In these situations, by successfully asserting “forfeiture” of
issues in the direct appeal, and instead requiring defendants to
pursue potentially meritorious claims otherwise reviewable under
Chapman (Chapmar, supra. 336 U.S. 18) via alternative
allegations of ineffective assistance of counsel. the government
succeeds in re-allocating the burden of demonstrating prejudice to
the defense. Although from the defendant’s stl;ndpoint the error
and the harm are the same. the chances of prevailing on appeal
are diminished. (See, e.g.. Mesa, supra. 144 Cal.App.4th 1000
(maj. opn.).)

.-\ppoﬂant assert that in such cases it makes no sense to .
doubly penalize the detendant for the errors of his trial counsel by
also requiring a greater showing of prej iudice. The harm to
appellant is no less significant because this court may find it
attributable to his trial counsel rather than the trial judge.

Appellant’s case does not present a situation. such as in
Kimmelman, where the defense is actually being given the
opportunity to collaterally pursue an issue which would otherwise
have been procedurally barred. It also does not involve the sort of

rrategic decision-making involving the presentation of the

e
o0

defendant's case at issue in Strickland. F'mally. there would be

no reason for trial counsel to intentionally inflict errorinto the

R TeNs

trial proceeding b failing to request that the jurors be instructed
not to double-count the sixteen prior robbery offenses when |
making a decision between life and death.

b.. Weaver v. Mussachusetts.

More recently. in Weaver v. Massachusetts (2017)__. 137
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prejudice should be used where trial counse! failed to object to an

unlawful courtroom closure during voir dire. Had the improper
closure taken place over counsel's objection. the error would have
been reversible per s2. However. within the narrow confines of
the issue as presented (a public-trial violation raised via an
ineffective assistance of counsel claim) a majority of the Court
concluded that the Strickland standard should appiv. (137 S.Cr.
atp. 1907. 1911, 1913.)

The Court’s dacision to place the burden on the defendant
to demonstraie error was basad in part on the nature of the error
(a public trial violation). which does not in every case lead to a

i
fundamentally unfair trial. (Wearer, supra. 137 8.Ct. at p. 1910.)
[t was also based on the difference between this error being
preserved at trial and raised on direct appeal. versus being raised
in a collateral proceeding via an ineffective assistance claim.
(Weaver, supra, 137 S.Ct. at p. 1912)) In the latter situation. a
timely objection would have permitted at least an opportunity for
contemporaneous correction. or articulation of reasons for the
court’s ruling. (/bid.)
But the Wearer opinion also expressed concern with the

"systemic costs” of remedying the error. In this regard. th: Co urt
pointed out that where an error is raised on direc: appeal theve 1z
a better chance that less time will have elapsad barwsen trial and
aremand. As a result witness memories more likslv remain
accurate. and physical evidence is still available. In addition. a
reviewing court could provide direction to the trial courts “in &
familiar context that allows for elaboration of the relevant
principles based on review of an adequate record.” In other
words. the issue is better considered in a regular appellate
process. not in a subsequant collateral proceading with additional
time delays. (Id. atp. 1912))

By contrast, the greater time delay common to collateral

R - ~ [ A



There has also usually been an opportunity for review of the trial
court pi‘oceed‘mgs in a direct app'eal. “These differences justify a
different standard for evaluating a structural errvor depending on
whether it iz raised on direct review or raisad instead in a claim
alleging ineffective assistance of counsel.” (Id. at p. 1912.)
Here, although trial counsel did not object to admission of’
appellant’s incriminating statements at trial with the possibility
of a contemporaneous ruling’, it is nevertheless being raised in
the direct appeal as opposed to a subsequent collateral
proceeding. For these reasons. appellant believes it 1s proper to
apply the Chapman standard, which would otherwise have been

~ the standard for assessing prejudice in this conte\t

T T RIT Y

Applying that standard. for the reasons set fozth in seciion

C. supra. (addressing why the error cannot be found harmless
bevond a reasonable doubt) the government cannot show beyond
a reasonable doubt that the erroneous admission of appellant’s
statements obtained in violation of the Fifth Amendment was
harmless and did not contribute to the jury's verdict. (Chapman,
supra. at p. 24.) Appellant’s conviction must therefore be |
reversed.

I1.

APPELLANT'S STATEMENT SHOULD HAVE BEEN
EXCLUDED BECAUSE THE POLICE TACTICS USED TO
INDUCE HIS INCRIMINATING STATEMENTS VIOLATED
HIS RIGHT TO DUE PROCESS OF LAW UNDER THE
FOURTEENTH AMENDMENT.

A,  THE PERKINS OPERATION VIOLATED
APPELLANT'S DUE PROCESS RIGHTS.

In addition to transgressing appellant’s Fifth Amendment
rights. the police in this case also violated appellant’s rignht to due
process of law. (U.S. Const. 14th Amend.: See Miller v. Fenton

(1955) 474 U.S. 104. 110 [notwithstanding Miranda's prophylactic

7 Although different counsel did object to admission of the
statements at the preliminary hearing. (2CT 990



protections. “the Court has continued to measure confessions
| against the requirements of due process™}: Perkins, supra. 496
U.S. at pp. 301-303 (cone. opn. of Brennan. J.) citing Miller v.
Fenton, supra. 474 U.S. 101 109-110. 116: People v. Bernson
(1990) 52 Cal.3d 754. 773: see also Justice Liu's dissent from
denial of review in People v. Valencia, supra. mCal‘Sth_*_ [2019
Cal. LEXIS 9091] [expressing a willingness to consider whether

the use of deceptive tecbmqu_a to deliberately circumvent a
suspact's invocation of Miranda rights v olates dus processi

The United States Supreme Court has long heid tha
“certain interrogation techniques. either in isolation or as applisd

tics of a particular sudpect. are so

“l

to the unique character
offensive to a civilized system of justice that they must be
condemnad under the Due Process Clause of the Fourteenth
Amendment. ... [T]he Court’s analysis has consistently been
animated by the view that ‘oursis an accusatorial and not an
inquisitorial system. [citation]. and that. accordingly. tactics fo:
eliciting inculpatory statements must fall within the broad
constitutional boundaries imposed by the Fourteenth
Amendment's guarantee of fundamental fairness.” (Miller v.
Fenton, supra. 474 U.5. 104 109-110) '

An involuntary statement obtained through coercive police
activity is inadmissible under the due process clauses of the
fedaral and state Constitutions. (People v. Bensor, supra. 52

Cal.3d 754. 778: People v. Lintor. (2013) 56 Cal.4th 1146, 1176:

Lego v. Twomey (1972) 404 U.S. 477, 433 “Coercion” in this sense

means "overcom(ing| a person’s free will" because "[t]he question
is whether the statement is the product of an essentially free and
unconstrained choice or whether the defendant's will has been
overborne and his capacity for self-determination critically
impaired by coercion.” (People v. Williams (2010) 49 Cal.4th 403.
136. internal quotations omitted: accord, People v. Case, supra. 5

Cal 3th at b, 25 Rozars ¢. Rickmond (19611363 U.S. 534. 5440



[n determining whather or not an accused's will was
overborne. an examination rhust ‘b‘e mada of "all the surrounding
circumstances — both the characteristics of the accused and the
details of the interrogation.” (Schneckioth v. Bustamonte (1973)
412 U.S. 218. 226: Arizona v. Fulrinante, supra. 499 U.S. 279.
235.) Under both state and federal lasw. courts apply a totality of
circumstances test to determine the voluntariness of a confession.
(People v. Massie (1998) 19 Cal.4th 550. 5376: People v. Orczco,
supra. 32 Cal.App.5th at p. §19.)

“Prior to .Miranda. the admissibility of an accused’s in
custody statements was judged solely by whether they were
‘voluntary' within the meaning of the Due Process Clause.
[Citations.] If a suspect’s statements had been obtained by
‘techniques and methods offensive to due process.” [citation]. or
under circumstances in which the suspect clearly had no
opportunity to exarcize ‘a free and unconstrained will” {citation].
the statements would not be admitted.” (Oregon v. Elstad, supra,
470 U.S. 295. 304.) Justice Brennan's concurrence in
Perizins supported application of due process principles to ensure
that “the admissibility of a confessions turns as much on whether
the techniques for extracting the statements ... are compatible
with a system that presumes innocence and azsures that a
conviction will not be secured by inquisitorial means as on
whether the defendant’s will was in fact overborne.”™ (Perkins.
supra. 496 U.S. a: pp. 301-302 (conc. opn: of Brennan. J.). quoting
Miller v. Fenton. supra. 474 U.S. 104. 116.)

Justice Brennan joined with the majority in Perkins. but
wrote separately to warn that Perkins could be limited on its facts

and that a d1ff~tem result might ob»am wheve. as heve. the police

WS more cosrcive or othsrwiasz improper tactics to facilitaze &
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on respondent raise a substantizl claim that the confession was
obtained in violation of the Due Process Clausc....” (Perlkins.

supra. 496 U.S. at p. 301. g?gc.'opn. of Brennan. J.



Though often couched in the “convenient shorthand” of
whether a statement was “involuntary,” due process protections
preclude law enforcement not only from using threats. violence.
or even promises. but also deception and manipulation such as
what occurred here. The focus is not only on whether the
suspect's will was actually overborne. but depends just as much
on whether inquisitorial means of "deception and manipulation”
were employed to obtain the statement. (Perkins, supra. 496 U.S.
at pp. 301-302. conc. opn. of Brennan. J.) “The deliberate use of
deception and manipulation by the police appears to be
incompatible ‘with a system that presumes innpcence and assures
that a conviction will not be secured by inquisiforial means.’ |
Miller, suprd. at 116. and raises serious concerns that
respondent's will was overborne.” (Perkins, supra. 496 U.S. at p.
303. conc. opn. of Brennan. J.)

QOur own Supreme Court at one time recognized that an’
incriminating statement made to an undercover inmate might yet
be involuntary where. as here. the government causes the
defendant to speak when he otherwise would not have done so:

This court does not foreclose the possibility that when
an accused is in custody and confides in a government
agent who is "ostensibly no more than a fellow
inmate" [citation]. his statements mav be deemed

involuntary even though there is no coercion. The
accused may well make "voluntary” statements when
he believes he is conversing with an ally. Yet by
purposefully creating a false sense of security, the
state is in a sense causing or compelling the accused
to speak when he would not otherwise do so.

(People v. Whitt (1934) 36 Cal.3d 724 745-716.)
As Justice Brennan cautioned in Perkins. “The method used
to elicit the confession in this case deserves close scrutiny. The

police devised a ruse to lure respondent into incriminating



confessing that he had once committed a murder. (Perkins,

e —_———o—

supra. 496 U.S. at p. 302, conc. opn. of Brennan. J.)

We have recognized that "the mere fact of custody
imposes pressures on the accused: confinement may ’
bring into pla_\ su tle influences that will make him
particularly su tible to the ployvs of undercover

Government agenis.” [Citation.] \s Justice Marshall ‘
points out. the pressures of custody make a suspect )
more likels to confide in others and to engage in
“jailhouse bravads.” [Citation.] The State isin a
unique position to exploit this vulnerability because it
has virtually complete control over the suspect's
environment. Thus. the State can ensure that a
suspect 1s barraged with questions from an
undercover agent until the suspect confesses.
[Citations.] The testimony in this case suggests the
State did just that.

sC
18C

(Perkins, ’upra-. 496 U.S. at pp. 302-303. conc. opn. of Brennan.
Jy
Prior to its 1966 decision in Miranda v. Arizona. the United

States Supremeoe Cou rt. applying a due process voluntariness test.

recoznized in several cases that the policy use of awceptivs
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Levra asked the police to allow him to see a physician bacause he
was suffering from sinus problems. The policé brought in a

psvchiatrist who posed as a general physician. (Id. at p. 539.)
The Court held that the "subtle and suggestive” questioning by
the psychiatrist amounted to a continued interrogation of the
suspect without his knowledga. T hiz deception and other
circumatances of the interrogation rendered Leyra's confession
involuntary. (Id. at pp. 561.)

Similarly. in Spano v. New York (1959) 360 U.S. 315. the
police used a new officer Spano considerad to bz a close friend to
play on Spano's sympathies and deceive him by telling Spano the
friend/officer's job was in jeopardy because of Spano. Spano relied

on counsel's advice to not answer questions, but after relentless

ontreatios by his "friend.” he eventually confessad. (Spano v. Naw



Yorl, supra. 360 U.S. at pp. 318-319.) The Court held that the
officer's deception was a key factor in rendering Spano’s |
confession involuntary. (/d. at pp. 323-324)

Appellant's case is distinguishable from People v. Orozco.
where this Court found the defendant was tricked. not coerced.
found the confession was not involuntary. and that there was no.
violation of due process. (Orozco, supra. 32 Cal.App.5th at p.
§19.) That case involved the death of Orozco's six-month old
daughter from blunt trauma inflicted in the hours prior to her

death w hen Orozco was alon with her ('I“ at pp. Q06-SOT )
Orozeo voluntarily ~po ‘e 1o the pollcn and de mcd that hn hurt

. (Id. at p. 807.) When he was asked if he w ould take a
polygraph test. he requested an attorney and was placed under
arrest. (Id. at pp. 807-803.)

After several hours. the police told Orozco's girlfriend. the
child’s mother. that she had a right to know what happened to
her daughter and had her talk with Orozcoin a monitored
interview room. (Orozco, supra. 32 Cal.App.5th at pp. 807-80S))
To stimulate conversation. an officer entered the interview room
and informed the couple the autopsy report showed the child had
been beaten and indicated that both of them were looking at
going to jail for child neglect. (Id. at p. 809.) Orozco then told his
girlfriend he did not want the police to "take” her. (Ibid.) The

officer reenterad the room and asked her to step outside. He

asked if she would take a polygraph test and told her that Orozco
had refused to take one. This was to stimulate conversation.
iIbid.) Returning to the interview room. Ovozco's girlfriend asked
Orozco why he refused to take a polygraph test and implored him
to tell her the truth. After initial denials. he broke down sobbing
and told her that he killed their baby. (I6id.)

Although this court called the police conduct in Orozco
"deplorabls.” and a "deliberate circumvention of Mirandz s

Aratartiana” (Or=aro. supra. at oo. 816. 819) it nevertheless ruled



the conduct was not coercive because the Miranda rule 1s

designed to combat coercion. "not meve strategic deception by
taking advantage of a suspect’s misplaced trust in one he

supposes to be’ someone he can trust.” (Orozco, supra. 32

Cal.App.3th at p. 817. quoting Perkins, supra. 196 U.S. at p. 297
Thiz Court found that the "proximate causs" of Orozas's

confession was Orozco's conversation with his girlfriend and no:
the deceptive act of orchestrating its occurrence. thus. the
requisite proximate causal link between the police stratagem and
defendant's confession was missing. (Id. at p. 820.)

But here. the proximate cause of appellam's confession was
the strategic tactics of the police. Appellant confessed only after
wltiple applications of "stimulation” combined with ongoing
questioning by the undercover operative led him to make
incriminating statements. “This tactic integrates official
questioning and surreptitious questioning into a single
coordinated scheme to exhaust defendants into confessing.
extending the coercive effects of official interrogation bevond the
nterrogation room.” (People v. Valencia (Dec. 11. 2019. No.
§233038) __ Cal.ath___ [2019 Cal. LEXIS 9091} p. 7 (dis. opn.
Liw J.).) Essentially the same tactic is involved wheve police
enlist the use of inmate informants. (Id. at p. 8.)

In People v. Rodriguez (2020) 40 Cal.App.5th 194 using a
stratagem similar to this case. a police agent posed as an older.
well-connected gang member to get the defandant to confess. (Id.
at p. 198.) Division Eight of this court pointed out that the
defendant was 26 vears old while the police agent claimed to be
35 vears old. not a huge age diiference. {Id. at p. 199.) It stated.
“Daference to seniority could ba a factor in some factual settings.
but we will no: embrace this theory as a universal principle based
or arecdotal speculation.” and in light of the trial court's finding

thev talked to cach othar like "new best friends” it held the



At the time of the Perkins operation in this case. appellant
had recently turned 20 vears old. (2CT 203. 321.) There was no
information about whether he had graduated from Hizh School.
(2CT 330.) He was still living with his mother. (2CT 331.)
Appellant had been diagnosed with Attention Deficit
Hyperactivity Disorder and Insomnia. (2CT 33.) Ortiz was in
his early 30s. and had numerous tattoos. (2RT 433)) Appellant’s
age and apparen: lack of maturity. coupled with the ADD. likels
made him more susceptible to the police “stimulation™ and
ongoing prodding by the undercover operative Ortiz to elicit
incriminating statements. . ; '

In Spano v. Neu York, supra. the Court cautioned: “as law
enforcement officers become more responsible. and the me:hods

used to extract confeasions more sophisticated. our duty to
enforce federal consritutional protections does not cease. It only
becomes more difficult because of the more delicate judgments to
be made.” (Spano, supre. 360 U.S. at p. 321 accord. [llinois 1
Perkins, supra. 496 U.S. at p. 303. conc. opn. Brennan. J.)

In this regard. Justice Marshall's dissenting opinion in
Perkins was prophetic: “The exception carved out of the Miranda
doctrine today may well result in a proliferation of departmental
policies to encourage police officers to conduct interrogations of
confined suspects through undercover agents. thereby
circumventing ,he need to administer Miranda warnings.”
(Perkins, supra. 496 1.8, at p. 309 (dis. opn. Marshall. J.).) That.

indecd. is what has occurred. in the intervening vears.

cdenial of the petition for review in Peopls v. Valercia, supra.
Cal.5th___ [2019 Cal. LEXIS 9091}, referenced five
unpublished California cases decided in 2019 and seven earlier

cases from 1991 to 2015 where the police used daceptive scheme es

to elicit confessions from suspects who had invoked their .\Iu'anda



pp. 5-6.) Questioning the legality of the procedure. Justice Liu

commented. "[[]t is difficult to see how the use of deceptive
schemes by the police to continue questioning the suspect can be
compatible with ‘[p]reserv[ing] the integrity of an accused's choice
to communicate with police only through counsel.’ [Citation.]”
(Id. atp. 17.)

A police tactic recognized by jurists as a deceptive and
manipulative practice (Pericins, supra. 498 U.S. at pp. 300-301.
conc. opn. of Brennan. J.). a "deplorable.” and "deliberate
cu'cunw ention of Miranda’s protections” (Orzoco, supra. at pp.
316. b19) which “trivializes™ the right to cut off questioning and
seek the assistance of counsel (People v. Valencia (Dec. 11, 2019.
No. $258038) ___Cal.5th__ {2019 Cal. LEXIS 8091] p. 24 (dis.
opn. Liu, d.) should not be countenanced and enabled by courts’
refusal to ackrowledge the practice for what it is - a clear
violation of a citizen's right to due process of law.

This court should so hold. and find that the Perkins
operation in this case transgressed appellant’s right to due

process of law. Because appellant’s atatement= were obtained by

LGCH[”T;;:[L«.Q* and methods offensive to due pro cess” the y should
not have been admitted as evidence against him at trial. (Oregon
v. Elstad, supra, 470 U.S. 298, 304.)

B. THE ERROR IN ADMITTING THE STATEMENT
WAS NOT HARMLESS BEYOND A
REASONABLE DOUBT.

The error in admitting a statement cbtained in violation of
an accused's Fourteenth Amendment right to due process of law
is subject to review under Chapman's harmless error standard.
(Arizona v. Fulminante, supra, 489 U.S. 279. 308-312.) The

overnment, as the bensficiary of the error, thus bears the burden

uq

of proving it was harmless. (Chapman, supra. 386 U.S. 18. 24
Case, supra. 5 Cal.5th at p. 22.) For the reasons set forth in

Argument [. zection . Appellant’s convictions should be reversed




hat the erronsous admission of his statements was harmlesz and

did not contribute to the jury's verdict. (Chapman, supra. at p.
24.)

In appellant’s related argument that his statements were
-admitted in violation of his Fifth Amendment rights (Argument [.
section C. supra). appellant discusszed factors which might lead a.
court to conclude admission of incriminating statements wlas
harmlezs error. These included: (1) whether the defendant was
arrested at the scene: (2) whether there were numerous.
disinterested and reliable witnesses whose testimony was
confirmed by significant amounts of uncontroverted physical
evidence: (3) introduction of a videotape of the crime. (Cahill,

supra. 5 Cal.4th at p. 503.)

A
S

U)

Ciearly none of these examples app.v o appellant’s ca
There was no eyewitness identification and no physical evidence
was recoverad which tied appellant to the crime. The only
evidence besides appellant’s statements was the extremely
unreliable testimony by paid police informant. Ana Ortiz, whose
testimony was so questionable that even the prosecutor expressed
doubt about her veracity (3RT 946: see also 3RT 913-916) and
expreszly conceded in closing argument that ™[t is the recorded
admission that is the damning evidence in this case.” (3RT 916.)

The admission of appellant’s confeszion -~ the most
probative and damaging evidence that could be admitted against
him (Arizona v. Fulminante, supra. 499 U.8. at p. 206 -- cannot
be found harmless bevond a reasonable doubt. (Chapman supra.
386 U.S. at p. 24.) His convictions must therefore be reversed.

C. IF THIS COURT FINDS THE ISSUE WAS
FORFEITED, THEN THE ISSUE SHOULD BE
ADDRESSED ON THE ALTERNATIVE BASIS
THAT APPELLANT RECEIVED INEFFECTIVE
ASSISTANCE OF COUNSEL

As he did in connection with this Fifth Amendment

argument. appellant recognizes that because his trial counsel dia



issue is likely forfeited for direct review. (Evid. Code section 353.)
Appellant’s arguments must therefore be considered on the
alternative basis that his trial counsel rendared ineffective

assistance by not objecting to admission of his statements on the

(£ 7]

grounds raised herein.

Under both the Sixth Amendment of the United States
Constitution and article [, section 15. of the California
Constitution, appellant is guaranteed the right to effective
assistance of counsel. (Powell v. Alabama, supra, 287 U.S. 45, 653:
Ledesma, supra. 43 Cal.3d 171, 215.) In Argument [. Section D.
supra. appellant fully set forth the t'equiremegts for t'aisillg an
ineffective assistance of counsel argument. and incorporates the
discussion of the legal and constitutional standards as more fully
set out therein.

1. There Could Be No Reasonable.
Tactical Basis For Counsel Not To
Have Sought Exclusion Of
Appellant’s Inculpatory Statements
On The Ground That They Were
Obtained In Violation Of His Due
Process Rights.

Appellant’s argument here is eszeatially the same as with
regard to his claim that the statements were obtained in violation
of his Fifth Amendment rights. Simply put. trial counsel could
have had no reasonable. tactical. basis for not seeking to exclude
the single mos: important piece of evidence against appellant.
(See Arizona v. Fulminante, supra. 499 U.S. at p. 296.) There is
nothing in or beyond the appellate record that could possibly
provide a satisfactory explanation for counsel's failure to object to
admission of this highly inculpatory evidence. Counsel's failure
to seek exclusion of appellant’s statements therefore fell below
the objective standards of reasonableness. (Strickland v.

Washingtor, supra, 466 U".S. 668. 638.)



~

It is Reasonably Probable That, But
For Trial Counsel's Error, The Result
Of The Proceedings ‘WWould Have
Been Different.

The sacond prong of Strickland requires that a defendant
demonstrate a reasonable probability that. but for counsel's
errors. the result of the proceeding would have been different.
(Strickiand, supra, 466 U.S. at pp. 693-695: People v. Ledesma,
supra. 43 Cal.3d 171. 216-218.)

As discussed above in connection with appellant’s argument
as to why admission of his statements cannot be found harmless
bevond a reasonable doubt, it 1s beyond question that but for this
evidence. the result of the proceedings would have been different.
There was no identification evidence. and no forensic evidence
linking appellant to the shooting. The testimony by paid
informant Ana Ortiz was so lacking in indicia of reliability. that
even the prosecutor chose not to rely on it when asking the jury to
return a guilty verdict, instead conceding that "[m]aybe she was
there. maybe she wasn't...” (3RT 946: see also 3RT 913-916.)
Instead the prosecutor frankly told the jury that. "It is the
recorded admission that is the damning evidence in this case.”
(3RT 916.)

It is reasonably probable that, but for the "damning
evidence” of appellant’s recorded incriminating statements, the
result of these proceedings would have been different.
Appellant's trial counsel was thevefore ineffactive for not
objecting to admission of these statements. and appellant’s
conviction should be reversed.

3. Appellant Alternatively Asserts That
Prejudice Should Be Judged under
the Same Standard Used for
Assessing the Error on its Merits.

The error here implicated appellant’s federal constitutional

right to due process of law. Reviewed on the merits it is therefore



doubt. (Chapman, supra. 363 U.S. at p. 24.) As hedid in
Argument I. section 1).3, supra. appellant alternatively contends
that. even if considered as a claim of ineffective assistance of
counsel. this Court should “look through™ to the substance of the
underlyving error and judge its effect according to the same
standards as if ruling on the merits.

Appellant previously set forth this legal argument in de:ail

and will not reiterate it here, but instead incorporates it as if fully

set forth herein. For the same reasons previously given. this
court should evaluare the effect of the errvor from admiszsion of
appellant’s statements under the same standayd (Chapman) as if
the issue was addressed on the merits. instead of through the
lense of an ineffective assistance of counssl claim applyving the
“but for” prejudice standard of Strickland.

III.

APPELLANT'S CONFESSION WAS INADMISSIBLE
BECAUSE POLICE TACTICS WERE “DELIBERATELY
DESIGNED TO ELICIT INCRIMINATING REMARKS” IN
VIOLATION OF SECTION 4001.1(B)

A.  THE POLICE TACTICS VIOLATED SECTION 4001.1.

Appellant's incriminating statements were also
inacdmissibls becauss they were obtainad in vialation of Pena:

‘ods

[}

seciion 4001.1(b). which states: "No law enforcoment agancy

([1

(\

and no in—custody informant acting as an agent for the agency.
mayv take some action. bavond merely listening to statements of a
defendant. that is deliberately designed to elicit incriminating
remarks.” Here. law enforcement actions went “beyond mere
listening” and were “deliberately designed to elicit incriminating
remarks” from appellant.

An "in custody informant” for purposes of section 4001.1.
subdivision (¢) 1s defined by reference to section 1127a.
subdivision (a). which provides that an "in custody informant” is

"a person. other than a codefendant. percipient witness.



statements made by the defendant while both the defendant and

the informant are held within a correctional institution.” The
record in the present case is undeveloped with regard to the
status of the undercover operative Ortiz - - whether he was an
actual in-custody informant. or a police operative posing as an
inmate. Regardless. for purposes of section 4001.1 he was clearly
acting as an agent of the state and appeared to be held in custody.
Ortiz also did more than merely listening to appellant's
statements. He purposefully "stimulated” and "guided” appellant.
during the three to four hours they were together. into making
incriminating statements regarding the homicide under
investigation. (2RT 410.)
[n addition. the investigating ofticers involved in this . |
Perk:irs operation themselves took actions designad to "stimulate” ‘ ‘
appellant into making incriminating statements. During his
“stimulation” Sergeant Quintero lied and told éppellant that
police had obtained his fingerprints from the evidence. (2RT 419-
420.) In a "prodding” effort to get appellant to talk to Ortiz about
the case. polfce also obtained a DNA swab from appellant. even
though they knew no DNA evidence had been obtained from
evidence at the scene. (2RT 422))

These police actionz went far beyond "merely listening.”
and included giving appellant false information about evidence in |
the caze. which was done for the express purpose of prodding
appellant into making statements in response to Ortiz’ questions.
Clearly. the actions of both Ortiz and the detectives violated
section 4001.1.

People v. Gallardo (2017) 18 Cal.App.5th 51. the only
published state court decision thus far to consider a challenge to a
Periins operation raised under section 4001.1. found the statute
inapplicétble in the circumstances of its case. Gallardo relied on
the following language in the statute enacting section 4001.1: "It

1 fammbe m€C el A T mmialarison that ssrlhdical viam flay AP Qaneinn
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4001.1 of the Penal Code is a restatement of existing case law and

wheare the language in that subdivision conflicts with the
language of that case law. the decisions of Kuhlmann v. Wilson
[(1936) 477 U.S. 436]. and United States v. Honry [(1980) 447 U.S.
264]. and other United States Supreme Court decisions which
have been decided at the time this act iz enacted shall be
controlling.” (Stats. 1989. ch. 901. section 4, page 3095.)

Applyving the holdings in Aulilmann and Henrv. Gallards
pointed out that both decisions were concerned with application

of a defendant's Sixth Amendment rights as szt forth in Massizh
t. United States (196-) 377 U.S. 201. Massiah held that
incriminating statements deliberately elicited by law enforcement
agents once a defendant’s Sixth Amendment rights have attached
are inadmissible. This rule is “offense specific.” (Gallardo,'supra.
18 Cal.App.5th at p. 78.) Gallardo therefore concluded that
section 4001.1 does not apply to statements obtained by
undercover informants or law enforcement personnel regarding
uncharged offenses to which a defendant’s Sixth Amendment
richts have not yet attached. (Gallardo, supra, 18 Cal.App.5th at

pp. 718-79.)
Importantly. Gallardo. and the U.S. Supreme Court cases

f Kulilmann and Henry on which Gallardo relied. were all
premised on a claimed Sixth Amendment violation. None of those
cases involved a situation where the defendant had invoked his
Miranda rights prior to the undercover operation, Appellant's
argument, which relies on the Fifth Amendrent right to counsel
which appellant asserted when he earlier invoked his Miranda
rights. is therefore distinguishable and the holdings of
Ruhlmann, Henry and Gallardo do not preclude extending section
4001.1 to appellant’s case.

Thus. in United States v. Henry, supra. 447 U.S. 264. the

United States Supreme Court held that a defendant’s Sixth

Amendment right to counsel is violated when a government



about a charged offense. (Id. at pp. 269-270.) And in Ruhlmann,
supra. 477 U.S. 436. the court concluded no Sixth Amendment
violation had occurred where the police had instructed an
informant to merely listen to the defendant. and report any
incriminating information he might discloze regarding a charged
offense. (Id. at pp. 459-460.) Neither Auklmann nor Henry
addressed or even mentioned the decisions in Miranda or
Edwards.

In fact. the decision in Gallardo does not actually partain to
appellant’s case. which involves a Fifth vs. a Sixth Amendment
claim. Moreover. the language of the statute enacting section
4001.1 1z very broad and makes clear that sect:iion 4001.1 was not |
limited to the scenario addressad in Kuhlmann and Henry. but
was expressly intended to also apply the then-existing law of
‘'other United States Supreme Court decizions which have been
decided at the time this act is enacted shall be controlling.”

Miranda (384 U.S. 436) and Edwards (451 U.S. 477) were
both existing decisions at the time section 4001.1 was enacted in
1989.° and are thus "other United States Supreme Court
decisions [] decided at the time” section 4001.1 was enacted.
(Stats. 1989. ch. 991, section 4. page 3095.) As such. they are
“controlling.” (Ib:'d.’) In addition. Perkins had not vet been
decided. and therefore has no bearing on how section 4001.1
should be interpreted or applied.

As discussed in Argument . supra. the Perkins operation
here transgressed appellant’s-Fifth Amendmient rights. as set

o

iorthoin Edwards and Mirondo, Seetion 10010 must he
interpreted in light of thes2 conwrolling United Stares Suprems
Court decisions. which prohibit law enforcement from questioning
an in-custody suspect about asy case. once that person has
invoked their Fifth Amendment rights. (3cNeil v. Wisconsin,

supra, 501 U.S. 171, 177; Arizona v. Roberson, supra. 486 U.S.




G75: People v. Faved, supra. 9 Cal.5th 117 165.) Thus properly
interpreted, the government agents here violated section 4001.1
when they conducted the Perkins operation after appellant had
invoked his Miranda rights on his other case.

B. THE REMEDY SHOULD BE EXCLUSION OF
THE STATEMENTS.

Section 4001.1(b) does not specify a penalty. but since the
Legislature stated that this provision was a codification of cases
which required exclusion of confessions where police went beyond
mere listening. and because exclusion is the normal remedy for
improperly obtained confessions, the only consequence here that
makes sense is exclusion of any evidence obtained in violation of
the statute. (Cf. Case, supra. 3 Cal.5th 1.22

Accordingly. the confession elicited in violation of this
statute should not have been admitted.

C. THE ERROR IN ADMITTING THE STATEMENT
WAS NOT HARMLESS.

Viewed as an error of state law, the effect of the erronsous
admission of appellant’s statements must be evaluated under

California's "reasonable probablht\ standard. Rev ersal is thus
required if there is a “reasonable probabllm the result could

have been different without the error. (People v. Watson (1936)
46 Cal.2d 818. 836.) [n this context. the Supreme Court has
made it clear that “"probability’ does not mean more likely than
not. but merely a reasonable chance, more than an abstract
possibility. [Citations.]” (People v. Wilkins (2013) 56 Cal.:tth 333,

351. internal quotation marks omitted. italics in text.) Therefore.

if thare is a "reasonable chance” even one juror would have had a-

reasonable doubt whether appellant committed the offense. the
error requires reversal. (People v. Soojian (2010) 190 Cal.App.4th
191. 529.) Here. it iz reasonably probable that admission of
appellant’s incriminating statements affected ths outcome of the

trial.



might lead a court to conclude admission of incriminating

ratements was harmless error. none of which 13 present in

[#7]

appellant’s case. There was no evewitness identification and no
physical evidence was recovered which tied appellant to the
crime. The only evidence besides appellant’s statements was the
extremely unreliable testimony by paid police informant. Ana
Ortiz. whose testimony was so questionable that even the

prosecutor expressed doubt about her veracity (3RT 946: see also

3RT 913-916) and exprezsly conceded in closing argument that “It.

is the recorded admission that is the damning evidence in this
case.” (3RT 916)

The admission of appellant’s confession .. the most
probative and damaging evidence that could be admitted against

hint -- (Arizona v, Fulminate, sepra. 499 US. at p. 296) was nos

)
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His convictions must therefore be reversed.

D.  IF THIS COURT FINDS THE ISSUE WAS
FORFEITED, THEN THE ISSUE SHOULD BE
ADDRESSED ON THE ALTERNATIVE BASIS
THAT APPELLANT RECEIVED INEFFECTIVE
ASSISTANCE OF COUNSEL
As he did in connection with his earlier arguments,

appellant recognizes that because his trial counsel did not make

any objection to the admission of his statements the issue is likely
forfeited for dirvect review (Evid. Code section 333) and must
therefore be considered on the alternative bastis that his trial
counsal rendered ineffective assistance by not objecting to
admission of his statements on the grounds raised herein.

Under both the Sixth Amendment of the United States
Constitution and article [. section 15. of the California
Constitution. appellant is guaranteed the right to effective
assistance of counsel. (Powell v. Alabama, supra. 257 U.S. 45. 68:

Ledesma, supra. 43 Cal.3d 171, 215)) In Argument L. Section D.
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ineffective assistance of counsel argument, and incorporates the

discussion of the legal and constitutional standards as more fully

s

set out therein.

1. There Could Be No Reasonable.
Tactical Basis For Counsel Not To
Have Sought Exclusion Of
Appellant’s Inculpatory Statements

- On The Ground That They Were

Obtained In V 1olatlon Of Sect:on
4001.1.

Appellant’s argument here is essentially the same as raised
in connect with his earlier claims. Simply put. trial counsel could
have had no reasonable. tactical. basis for not seeking to exclude
the single most important piece of evidence against appellant.
(See Arizona v. Fulminate, supra, 499 U.S. at p. 296.) There is
nothing in or beyond the appellate record that could possibly
broﬁde a satisfactory explanation for counsel's failure to object to
admission of this highly inculpatory evidence. Counsal's failure
to seek exclusion of appellant’s statements therefore fell balow
the objective standards of reasonableness. (Strickland v.
Waskington, supra, 466 U.S. 668. 68%.)

2. Itis Reasonably Probable That, But
For Trial Counsel’s Error, The Result
Of The Proceedings Would Have
Been Different.

The second prong of Stric/clcm.d requires that a defendant
demonstrate a reasonable probability that. but for counsel's
errors. the result of the proceeding would have been different.
(Strickland, supra, 466 U.S. at pp. 693-695: People v. Ledesma,
supra. 43 Cal.3d 171. 216-218.)

Appellant has already discussed why admission of his
statements cannot be found harmless under either Watson or
Chapman. There was no identification evidence, and no forensic
evidence linking appellant to the shooting. The testimony by paid

informant Ana Ortiz was so lacking in indicia of reliability that



return a guilty verdict. conceding that “It is t‘de recordad
admission that i3 the damning evidence in this case.” (3RT ¢45:
see also 3RT 913-916.)
[t is thus reasonably probable that. but for the "damning
evidence” of appellant’s recorded incriminating statements. the
result of these proceedings would have been different. :
Appellant’s trial counsel was therefore inetfective for not

objecting to admission of these statements; and appellant's

CONCLUSION
For the foregoing reasons, petitioner respectfully requests
that this Court grant review and reverse the court of appeal’s
decision finding no error in the admission of petitioner's

statements obtained during the Perfins.operation.

The petition for a writ of certiorari should be granted.

Respectfully Asubmitted,
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