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LIST OF PARTIES

ofAll parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list 
of all parties to the proceeding in the court whose judgment is the subject of 
this petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTRIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[J\ For cases from Federal Courts-

The opinion of the United States Courts of Appeals appears in Appendix 
A to the petition and is

{.A reported at 2.02-1-/383 2-Q£-( Lex/S 3(^633
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

.> or,

Vt-kron's Q}ojns a
The opinion of the United States District Court appears at Appendix_u_
to the petition and is

[ ] reported at
[ ] has been designated for publication but is not yet reported; or,

> or,

[ ] is unpublished.

[ ] For cases from state courts^

The opinion of the highest state court to review the merits appears at 
Appendix___ to the petition and is

[ ] reported at______________________________________________
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

or,

The opinion of the 

Appendix______

[ ] reported at__
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

court appears at
to the petition and is

.) or,

1
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JURISDICTION

\4:For cases from federal courts-

The date on which the United States Court of Appeals decided my case 
/2^l^j7./>2.1 ) Kk0ft,7X)2£. AppX.Awas

[/:
No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date-________________
the order denying rehearing appears at Appendix.

j and a copy of

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) on (date)to and including _ 

in Application No. A

The jurisdiction of the Court is invoked under 28 U.S.C. §1254(1).

[ ] For cases from the state courts:

The date on which the highest state court decided my case was 

A copy of that decision appears at Appendix_______ .

[ ] A timely petition for rehearing was thereafter denied on the following
j and a copy of the order denying rehearingdate:_____________

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including__
Appendix No.___ A.

(date) on (date)in

The jurisdiction of the Court is invoked under 28 U.S.C. § 1257(a).

2
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

_____ cjaJ ffjn/'-fppsi-l'li AmpaJ. cl1

-fn a .S-J-a-k, lACATULT^fA pro-'

P.reA. Lj CFK. 5 3, V<$~7 Spoo Jo./ 'Appnr-f/on/iAj>Af) I*p>off)

11 /a)i'4-Lm^ cejfrrJ 4o oa1/dikes'pm/IUon regardf/)j

______CippnA Ion Llke/p, horJsh/p shtv.iA 4o-CX/s4-

______Mh\J ht ^Hpa/hHu CLj)^0r-l/f)A4.dICa dji-lsrAlJ/) Ab

faat/s ffor <;p)p/hlrlnORf-j-Jn/iMeA^ /ZtS/iSjJpr&j'/s/i U)///

______Ine^Ji/M furli /?< (-r.s.-lnr a* \ /Imvc/aA aF Pep/AiF/MtnF________

of \{f.lpfeJ\S AfFalri be/XLft-tt j/p/&Ue,\ UMorF/onMet-f-______

_____ bx< 4/ls/S) 7.DpsrrjtA-f' &f h/f> or hjer hz/lif/fs UocjU____________

____ As>f p/oifidt a ftASrMCfbfe. AMouaF fb r &aV e£-,._______
uh? rP oppAal/. for# JpAleJ f)A &.ppnrF/AAMM,Fj lio-f- Sp&CJaf Cy0/>nsJ-/0S)Me*fj

\fgItCfAs!< foj'ker Pfsy/>F pf SSA rl/sdollM-p; 6/id Z&1& /c refueled.
Dtp?J^-f £>'U4'q< 4a> rlesij/ fJaffa < l/IoLkS a/ve pOfajrJ’jCt Ly fie. IC>%_

hpjljtf/-/' P/t/l/kJ Ma.k'Z I'j/fa MV dAjfUA^Cwf-f /)&r 2&% hpjieJjf 

r&soAdeal UdoU And lp£. Mappli M&rw/ do eda/fa de^PA/datA-d,_So^__

PAf/io Ha t( SpprJaJAf>por-(-lt>/iMjPjfl dc>r 4/lip&£- CZAAnsiZ,._______

nnc&SS rlchPs i//a/adc.dUP,f.
didJoA? rF nrJpf And Cn/)<>{J-p>&SP,

.. 4 /

i

f, fjhdk AaAPaJ Psm!' Am J i/riUS,/rJ Pu/thh/MsA-f- l//olccf^AS

I )<& af) iftc/jfcjzra.-hJ FpJpAo.A sdnes /)oi liA.t/e Aa U P&TSfyia/sdaffej

nrSdn^J fnj '' /f) dkt, CpopeA L f'fr>UPX/€r! due. do //ic&rae/xd/M

He 1/4 3£CJUPAttlZ fpAuce< My I/A dhsabibWbe/iefiddo IO*Z*__

Qjnl {blA lJ/{kho!d<? •rkt- 7,0*2, as jPU/iksA/ttpyrf on-k&of

A/J SJLftfphcP.. fyrfVjLT/}nf &,l/biding fh/S 7U)% bAA&fei 4-o i>£ Sj2aH~ fo

^2^
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STATEMENT OF THE CASS-

_____ Pe^-i^oner (Lpppfjls r/tuss. 2f)?J -13%3 0p,C./?.} 7^>Z/, oies\Ja /

CiE StbP/!/i / PaODnr4-JoAA/\fiy\-^ 4i? {/fiE-erccA'< rJfXct.Ue.eL t£E>4-bes~ by

Uflll'P/J Slh-i-ZK C/>ur-l- (dF Appe/tJ< ~por-f-kj> PzApftx./ (L/rcu/4- /3/?d

-I'hfor FtL, 0 3; 7D2J? i fit/it AsJn-Le /SXfj//i^ ^V/7a I^Juc^/UJ’aA

fc.L n zo^> App*. A.

^JpfFrtA/ iT Al/cLrJ' jOfO'SZ J Fa SJ>f!//ceJ " CO/l/)P lnos>r>r„Lfo

rjfsd OJc. p2 ¥ft)fr\ €‘,ill-0/i)/X44lAjtA-f- ^>0 *Z. r-j/Ad.Uesl l/Z-bsaS) s is

p rp<eA^f \/ Ja (,/ArrjPJ^cc4'€^A UJEk 5 lwa rp<,<, e#l Arsf-ofi.///)sfnceAcp €.isjd,;

fl(y\~FjjJj i/A',/'rjihr/1 on //v7 A7/y~//f svf PoaZI. l///>)&rftesiS ,

rj/(&.LihP/ Cj-iMOfnS,nL~f-/0A UfrS> CpJursJL h>V S%CF/LS S'Sli

30% -ho 10% //i TTune. 240*1. 77* ,7/)/? Ak^rJ. /lAs/itd hie

^ra^hes' Ia)6S CrlJarAfA full S.SA rj/(/, 4/7/7// KtA/J 'Al, r,-f l/A

38 CjffL 5 3//S'/ Spe/Jfj] Afpar-l/naaa^-I' C^iS^eA,

•Fr,>M

JZ3l Mt yj 7J)l&j VA df/\je.j. fjLponr-}-Jn/\Mj>A.-f fPOL/e-A-t- , Apn*. h>.

rfn/1^ ?J)i°t] l/A RrtirJ rjl[<>n/l (ZjPo^aJ, ApaiC.

,L/1 /•</<»> 7i)Z0} CJr. \/iAc/OA'% Pbj/Jt\< ftff/fMtrJl 9)oarJ. S •

z4vi pst* '?/)2-l; P,4. f~s-A« 0jf. Aff. tffjfMtJ V&E CJ-. A-fpx A.

C. .

/^JtjryLfi<ls(.('i A Pox A

'I: ■ If ,* | •:>, i
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REASONS FOR GRANTING THE PETITION

____ ftp-l'l-l'io/ier's " Ppr<oAa.I S-l-ak'(Lj i/l4-eres4-') OunJ. S-htt/ic//Aj ' //7

nfj4fz>Ai4LnT-f-/)/c Cn/)-\~rn\/e.rsy /S bpJ/icj Q.Us.'i-o rg/xcM nuP frd/vi
behind -{-VsAp^prKna UglHs ft> proi//Je SoMe. assJs-hasic* F^r/my
nllSahlfJ. P/t-Uiprj Iny Sopppr-f- Frn>M a. 2.0 *%> I/A beAeFJi 'Spe&//i!_
4f>f)or-f~f0/)M0J)4' 'purstjcui'f- 3$ dF/L € 3,^^/ . jl aslS -hJi-e. 7Ju<>-l-ic&&

■4-n /)oi- cmdeMf? Mp Father Aut. 4v My ancatr&raF/on or
JnlcuiWeJ- oF &eJ-k>r\; Frre/\r.] or RjeJd-h/p!rally"

TIta- Boa.rd &Arl Appp/J s Cnur-4-S nfFer a. x Cn-hrU 2.2.y by SJj/Mjj 
l ) l/pJrtxaA pre.se/i-hi /In Sopp/or-b Op/Me/ibs h&My <j>aF 4-op/trenh)

frnM. b K r/irrenF r?Avr.eJ. lO'fe * op a eFib per 2>1H Cffi- 5~Sr^/.3 ' nnJ 
2.) 1 fe.be fan's (nabh-ef /.S /0o-/" hl<, rlepeAnl/xAb ^ di/fA Fbou^h A he. barr^

Mini Mum numnunb oh 2/P *2* (hep fr/obof' for d-ppvrIha/^ea-h s 3,U,F/e. Y/Y
is find Pjinujk Money [10*2, or 2D£z) 4-6 /Aodhe. any,
3) A I/A fnrtn 2-1 P. S'dci I S' based n* 30 £, nr k\jyher beAef/f /XaJ

3% USCS ~7lol~ I3> /$ Mr/of u)L>n \fe.befaA f/A-ker CAnnob k a.
^djyxZndriAb ' hum Oj &hf of GUfi/l<kb!&- 23? ^ heAefib r€.po&S~hef!,__
Thtrtfnrr^ Filina OaJ appeal process re.sb<? (J/bh Fke i/ebera.a -k>

peba. FperJal ApporbioAMoAb ^jra,/\heJ Si fide. bb -fcibktr Can V- apply 

~^ 1 ' ' ' kip Is 5linun -ho &X/<A- 'i'a ^ / oaJ
hxkker's ZOO1) SS/l tlokicl of AoJ&sAof-

tin -fhe~

HP/xSonS.

nlnnencbiAH0/iC- Cl ’+

1/(!AA ZOoQ} h\i proof In lu\? 

oliScLibiIl-kp j shflU/Aj A ZSCflZ, 3, lOt fcejLSOAahle nlnuL4- In Joi/Jes
Court's Aexl^on -kLnJ- should he, feSoh/eA )n FajUnr r?f dalMan'h

_____Rocs/\4-l^ M| Ak'pJ'd l/i fiAc-Dfl/ifOiJ^h )2jDZI U\$.A-f>p- UXi<. 3&6>23}
fn/jr-hs are, using roa Co/i l/lj In Mj (f\oA ^rtCtd&Ak-ld)/krl-blnJi/ij

IkYtkrJL Jj?foriklon"in fnl\?.r i/. MeDo/lo^k^OPZUS. iU OJ&bK

Lpxk kL. l%-7D0Dl !<> Ouoa^eJ In Opinion anJ OisZiA-b,_______
UAk&M. •^TarYeA. -hkf Sk/j-kale, prQuid/%? (70,r i'ke jXUp)p ukv M^y

I > “ Sec PjaU. aL- N At !0 ■ Veke/ikA kt/l a pift, or child )~bli£

biJ-bA-

pp&&
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Unutt kg. IujJ- b4i/< /C (LA ''iMUSi/a.! iF/lob £)CC£j>blOAeilCJCCOMsb?

-bn c^rtinb ^psJ/l!/jjanpr-H/)/!/vlpab rL&jCsisiofl l/i \/jJ~tnxA £ F^uorj £lad 

[ilblMOibi^Jv F/ibltP/-^ pZfJ/i? C- l/i f^rOUAj 3 l/&f. 2.1 %fjtf

_____\feXjraA Akarrl n)fi < ^SA-bejir^J //i 2VDl7} bub- 4yka&& cieA)iJs

P/Mmmb 'bt? fi/dd1~bjOAa ! j?U/lfil\fh£A'b 4-f-> h/Sf)fISOP ^A/lb-CjOZ-

Ujklr/7. jnJ>. Pfluid CP.ltfMe, So/lAA h/krJckjf><i rroM h/S Fpbb^r}

Mf-bh bh/< {kaft iMinlfiAiJM1 2D^Z, \nny\eJflb SdzcJaI Pi^p/ord-Un/kM-h

■~Sh\nej. Ll CStAAnb ine. bLssf f/\ p&%0A 4-o n&lp him Oub,______

____ 'Th.i/eForf s An A/wrb ft Jjnrl ftid-hezl MZrbJ-S of b-l Fbb j or

fniJflp^-U. 4-Au»J. I/p I. 3? tFR- £ ZMS'! SptUa! Afl)ociJo/)flWH6

JnfJjt/i ejL ; ? hrtU/i on p. 3 ; FLU- prol//Jes bh/i 2J)% lolPeflbtfw

rpIl/i/* U&rJship Fnr !/L-hr&A '<, F'AA'ker't SSA diSa bi//bjc<, ,

CONCLUSION

The petition for writ of certiorari should be granted.

Respectfully Submitted,

Petitioner, pro se
rfafrex L. AWfikP *777/76

.(SIGNATURE)

(PRINTED NAME)f
fActfcb li f ZoZlZ^

lo&o (4, 4/bfi m,
A/iu taS-U W ^ASCZ^OGo

Date:
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fHntteb States: Court of SUppeate 

for tfje Jfeberal Circuit
JEFFREY E. AKARD,

Claimant-Appellant

v.

DENIS MCDONOUGH, SECRETARY OF 
VETERANS AFFAIRS,

Respondent-Appellee

2021-1383

Appeal from the United States Court of Appeals for 
Veterans Claims in No. 19-6262, Judge Michael P. Allen.

MANDATE

In accordance with the judgment of this Court, entered 
December 13, 2021, and pursuant to Rule 41 of the Federal 
Rules of Appellate Procedure, the formal mandate is 
hereby issued.

FOR THE COURT

February 3. 2022
Date Is/ Peter R. Marksteiner

Peter R. Marksteiner 
Clerk of Court
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iJflifeA S-hih d&ijfj'of A;/?/>*&/<

for Ttj F*J?S&I G/rf/sA

<Se,ffr&y iT A!(ard
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Sec, K,4. ,
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ffsi, (lyUt <sf App, Prpf^J.Uf'e^ fe.ul& V/ (A) S-i'Aj/Aj -ike Arf/LnJ/L-lt 
-A-.Pbll'i'/o/) for Cj>rf-Jarc^ri; SLf/JFs -hi) is (LaurF -At S-lnp i-Lt F^Ld3>s 

LO?JF MfjLA J.ed'C f’or <*- (cl)^Z^ rlurA-f-Zb/i a F 90 d/>v< 73?

£>F -F(u>. /140'1/CPA 4'L-t, CijJp-t!t/’aa4’ <SiffefZ 4'he fbl/oUJ/i^ 1______

ro-££- /2a

Support-

I * FeJy, 03,7-D22r) rp/LJe.UfiJ Fp ZhOtrA /a Fhs_

MC6F loa QA F'LL 0*1! 7D7JL. ApopJIr^-l h/ic /ln>F prepared a AAd/n/i

Fbr fUhMjTiAQ} &S> h/S reSejU~ok 6s\J O/y&MfA-f r?/i//>//i<> uAcbrp^ed,

W&s

___ 2 . Appp Koa (~S 'F/m&I/nJLS
JasFjuJje amaJ- of Oe/L 13, ZOZ/ j paU/vJ \yj 'fh/Z /Zzvr-f 4o file, for 

fvrl-Utr proof* Jl/A^X. CftOori P a.Uf*e. Fvir

-C/UffinFlj Afts^ 19%3 CLoi-Jon /a -FVj ~7^ PJr, Fin. l)j5>4- a>F ~T/i Jj&ju^ *

LmJJ£l/rA fo L>£ tyO dup< f-r/iM/ire

S4-*y /c p/n~z& a.ipp-ella^f



Gi plead. IJaPs ft? C£>AAp)tj-t a. 2% (JSC 2 2/LS'tf /7^ja//> < (Jj/i/o./ &P

flhJ'ktirJ-z,a -l-fon ~b f'llc Success ii/e, Psd-dfJn/i For Ft><.+ - dt>/>A

AaA(k (July t hn& /jf£t/A$i ia/ /rijnry ¥ 4i^/:J-

Jq£.$ Ut&A &\-U'\-eJ,

3. (Zuit HI dfresAi 4o pr&LLA.-b SuLs-f-nA4-(/if

for^rziAb/Aj •M/, S-l-&y. x Snujk-J' Cl % 3< */5~/ SjzccJA./ Aftoirf-fo/iMvil- 

~fo M! dfSaklzA fftj-ker' id ho -* C/UlAnd b& 'flip cb^?P/lsJ/i/[ -/ ' fsAAA 

.turret }f)*Z Soe/i&fjj^CiytMiyi4- as\J UnulJ /Lez/sr be. e&/?s/der*J My 

oUp?/)d/L/\-l' f-coM 'bkc. 2-0 *Z kssi&f/d &ff>or4-/£>A/MeA4- 4'bd-

'k'jS/'Aj it> SjflJ. hjflj, 'Thtrtfnfe.} r^ggs4eJt 4t> STbP bc/s>j cbsUeJ
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Case: 21-1383 Document: 37 Page: 1 Filed: 02/18/2022

United States Court of Appeals 

For The Federal Circuit
717 Madison Place, N.W. 
Washington, D.C. 20439

Peter R. Marksteiner 
Clerk of Court

Clerk’s Office 
202-275-8000

February 18, 2022

Jeffrey E. Akard
New Castle Correctional Facility
1000 Van Nuys Road
PO Box E
New Castle, IN 47362

Re: Akard v. McDonough, Appeal No. 2021-1383

Dear Mr. Akard,

This letter responds to your submission received by the Clerk's Office on February 17, 
2022. Final judgment has been entered in this case and it is now closed in this court.

The above appeal was decided on December 13, 2021, and the mandate issued on 
February 3, 2022. Thus, no action will be taken on the submitted documents. Further 
related filings in this closed case will receive no response.

Very truly yours,

/s/ Peter R. Marksteiner
Peter R. Marksteiner 
Clerk of Court
By: M. Hull, Deputy Clerk
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Case: 21-1383 Document: 33 Page: 1 Filed: 12/13/2021

NOTE: This disposition is nonprecedential.

Simteti States: Court of Appeals: 

for tfje Jfeberal Circuit
JEFFREY E. AKARD,

Claimant-Appellant

v.

DENIS MCDONOUGH, SECRETARY OF 
VETERANS AFFAIRS, 

Respondent-Appellee

2021-1383

Appeal from the United States Court of Appeals for 
Veterans Claims in No. 19-6262, Judge Michael P. Allen.

Decided: December 13, 2021

Jeffrey E. Akard, New Castle, IN, pro se.

Mariana Teresa Acevedo, Commercial Litigation 
Branch, Civil Division, United States Department of Jus­
tice, Washington, DC, for respondent-appellee. Also repre­
sented by Brian M. Boynton, Martin F. Hockey, Jr., 
Loren Misha Preheim; Amanda Blackmon, Y. Ken Lee, 
Office of General Counsel, United States Department of 
Veterans Affairs, Washington, DC.
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2 AKARD V. MCDONOUGH

Before PROST, TARANTO, and CHEN, Circuit Judges. 

Per Curiam.
In 2013 and 2015, Jeffrey E. Akard, a veteran of the 

U.S. Army, requested that the Department of Veterans Af­
fairs (VA) pay to his father the disability benefits being 
withheld from Mr. Akard during his incarceration. The rel­
evant VA regional office (RO) denied his request for want 
of evidence that Mr. Akard’s father was a dependent parent 
eligible for such “apportionment.” Mr. Akard appealed to 
the Board of Veterans’ Appeals, and the Board dismissed 
the appeal on the ground that he (unlike his father, who 
did not appeal) lacked a personal stake in the RO’s appor­
tionment ruling and so lacked standing to appeal the ruling 
to the Board. The Court of Appeals for Veterans Claims 
(Veterans Court) affirmed the Board’s decision. Akard v. 
Wilkie, No. 19-6262, 2020 WL 5200711 (Vet. App. Aug. 27, 
2020); Supplemental Appendix (SAppx.) 1-3. Mr. Akard 
appeals. We affirm.

I
In 1999, VA awarded Mr. Akard disability compensa­

tion based on what it found were service-connected low- 
back and right-shoulder conditions, for which VA assigned 
him a combined disability rating of 30%. Mr. Akard was 
later incarcerated after being convicted of several felonies. 
In April 2009, VA learned of Mr. Akard’s incarceration and 
proposed reducing his benefit payments from 30% to 10%, 
as authorized by statute, 38 U.S.C. § 5313, and by regula­
tion, see 38 C.F.R. § 3.665(a) (providing that compensation 
payable to veterans incarcerated for more than 60 days is 
limited according to 38 C.F.R. § 3.665(d)); id. § 3.665(d) 
(limiting the compensation payable to an incarcerated vet­
eran with an evaluation of at least 20% to the rate under 
38 U.S.C. § 1114(a), equal to a 10% rating). VA imple­
mented the reduction in June 2009, and Mr. Akard does 
not contest the reduction.

A' l*
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3AKARD V. MCDONOUGH

In both 2013 and 2015, Mr. Akard requested that his 
withheld benefits—the difference between the 30% 
awarded and the 10% paid during incarceration—be paid 
to his father, who, Mr. Akard explained, became disabled 
in August 2009. SAppx. 8-9. The VA’s “apportionment” 
regulation allows for some or all of the compensation not 
paid to an incarcerated veteran to be “apportioned” to a “de­
pendent parent[|” on the basis of individual need. See 38 
C.F.R. § 3.665(e)(1). The RO “accepted an apportionment 
claim from [Mr. Akard] on behalf of his father.” SAppx 5. 
In April 2017, the RO, seeking to determine eligibility, 
asked that Mr. Akard’s father complete a dependency form, 
VA Form 21P-509, see SAppx. 7, and there is no dispute 
here about the adequacy of notice to Mr. Akard’s father of 
that request. Mr. Akard’s father did not respond, and the 
RO denied Mr. Akard’s apportionment request in May 
2017, finding insufficient evidence of his father’s eligibility.
Id.

Mr. Akard filed a notice of disagreement, which the RO 
accepted for filing. Id. at 5. Whether by that filing or a 
separate appeal, Mr. Akard appealed the denial of appor­
tionment to the Board.1 Mr. Akard’s father did not appeal. 
Indeed, in his brief in the Veterans Court, the Secretary 
stated that the RO failed to give Mr. Akard’s father the re­
quired notice of the May 2017 denial at the time, providing 
that notice only in a June 2020 letter that informed Mr. .

1 Congress made various changes in appeal proce­
dures in the Veterans Appeals Improvement and Moderni­
zation Act of 2017 (“AMA”), Pub. L. No. 115-55, 131 Stat. 
1105. The parties have not specified whether Mr. Akard’s 
appeal to the Board proceeded under the pre-AMA or post- 
AMA version of 38 U.S.C. § 7105, one difference being that 
a formal appeal followed the notice of disagreement under 
the older version whereas no such separate formal appeal 
is required under the current version.
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4 AKARD v. MCDONOUGH

Akard’s father of his still-live right to appeal. Sec’y Br. at 
7, Akard, 2020 WL 5200711 (19-6262).

The Board dismissed Mr. Akard’s appeal in June 2019, 
citing 38 U.S.C. § 7108’s directive that “[a]n application for 
review on appeal shall not be entertained unless it is in 
conformity with this chapter [38 U.S.C. §§ 7101—7113].” 38 
U.S.C. § 7108; see SAppx. 4-5 (citing statute). The Board 
reasoned that Mr. Akard did not have “standing” to appeal 
the denial of apportionment to his father, id. at 5. To have 
standing to appeal a denial of apportionment, the Board 
said, an appellant must have a ‘“personal stake in the out­
come of the controversy.”’ Id. (citing Redding v. West, 13 
Vet. App. 512, 514 (2000) (citing Baker v. Carr, 369 U.S. 
186, 204 (1962))). Hare, the Board concluded, Mr. Akard 
did not show such a stake. The Board explained that an 
apportionment award “is an entity which is legally sepa­
rate from [the veteran’s] benefits”; incarcerated veterans 
typically lack a “personal stake” in the benefits that have 
been properly withdrawn from them (as is ’ undisputed 
here); and it is only such duly withdrawn benefits that are 
at issue in a request for apportionment to a dependent. Id. 
(citing Belton v. Principi, 17 Vet. App. 209, 211—12 (2003) 
and Ferenc v. Nicholson, 20'Vet. App. 58, 64 (2006)). The 
Board also found that there was no indication that Mr. 
Akard was his father’s legal guardian, that Mr. Akard’s fa­
ther was his dependent, or that Mr. Akard was adversely 
affected by the denial of apportionment. Id. For those rea­
sons, the Board dismissed Mr. Akard’s appeal. Id.

Mr. Akard appealed to the Veterans Court. The Veter­
ans Court affirmed the Board’s dismissal of the appeal on 
August 27, 2020, agreeing with the Board that Mr. Akard 
“lacked a ‘personal stake’ in the decision to deny apportion­
ment of benefits to his father.” Akard, 2020 WL 5200711, 
at *1-2. While observing that Article III itself does not ap­
ply to administrative bodies such as the Board, id. at *1 
n. 14, the Veterans Court ruled that the Board had properly 
identified the “key concept” defining why Mr. Akard had no

A" %
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®mteb States Court of Appeals 

for tfte jfeberal Circuit
JEFFREY E. AKARD,

Claimant-Appellant

v.

DENIS MCDONOUGH, SECRETARY OF 
VETERANS AFFAIRS,

Respondent-Appellee

2021-1383

Appeal from the United States Court of Appeals for 
Veterans Claims in No. 19-6262, Judge Michael P. Allen.

JUDGMENT

This Cause having been considered, it is

Ordered and Adjudged:

AFFIRMED

FOR THE COURT

December 13. 2021
Date Isl Peter R. Marksteiner

Peter R. Marksteiner 
Clerk of Court
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Designated for electronic publication only

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No. 19-6262

Jeffrey E. Akard, Appellant,

v.

Robert L. Wilkie,
Secretary of Veterans Affairs, Appellee.

Before ALLEN, Judge.

MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App.R. 30(a), 
this action may not be cited as precedent.

ALLEN, Judge: Self-represented appellant Jeffrey Akard served the Nation honorably in 

the United States Army. In this appeal, which is timely and over which the Court has jurisdiction,1 

he contests a June 6, 2019, Board of Veterans' Appeals decision that dismissed his appeal 
concerning the apportionment of withheld VA benefits to his father.2 Because appellant lacks a 

sufficient personal stake in the apportionment of benefits to his father as a matter of law, we will 

affirm the Board's decision.

I. ANALYSIS
Because appellant is proceeding pro se, the Court liberally construes appellant's 

arguments.3 But as an appellant he still bears the burden to establish error in the Board's decision.4 

Appellant argues that the Board erred in dismissing his appeal. As we will explain, appellant's 

argument is incorrect.

1 See 38 U.S.C. §§ 7252(a), 7266(a).

2 Record (R.) at 3-7.
3 See De Perez v. Derwinski, 2 Vet.App. 85, 86 (1992).
* See, e.g., Hilkert v. West, 12 Vet.App. 145, 151 (1999) (en banc), affdper curiam, 232 F.3d 908 (Fed. Cir. 2000) 
(table); Berger v. Brown, 10 Vet.App. 166,169 (1997).
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Appellant is service connected for both a low back disability and residuals of a right 
shoulder condition.5 His combined disability rating is 30%.6 In April 2009, VA learned that 
appellant was incarcerated after having been convicted of several felonies, and consequently VA 

proposed to reduce his disability benefit payments to a level corresponding to a 10% rating.7 VA 

effected this reduction in June 2009.8 This reduction was appropriate given appellant's 

incarceration and appellant does not argue otherwise.9
Despite the reduction in his benefits due to incarceration, appellant's benefits could still be 

apportioned to, among others, a veteran's "dependent parents on the basis of individual need. 
Appellant requested that his withheld benefits be apportioned to his father.11 VA requested that 
appellant's father complete a dependency form to determine whether he qualified for 
apportionment.12 Appellant's father did not respond to VA's request. VA then denied the 

apportionment request because it determined that appellant's "father is not considered a dependent, 
[and therefore] has no eligibility for an apportionment."13

Appellant appealed this decision (but his father did not). In the decision before the Court, 
the Board determined that appellant lacked standing to contest the decision - that is, that he had 

no "personal stake" in the outcome of the apportionment decision.14 Therefore, the Board 

dismissed appellant's appeal. It is that determination-appellant contests.
We review the Board's decision concerning appellant's standing de novo.15 The Board 

correctly decided that appellant lacked standing to contest VA's decision not to apportion his

nlO

5 R. at 587-96,714-17.
6 R. at 550.
7 R. at 294-95.
8 R. at 281-84.
9 See 38 U.S.C. § 1114(a); 38 C.F.R. § 3.665 (2020).
10 38 C.F.R. § 3.665(e).
11 R. at 140-41,223-25.
12 R. at 115-17,124-29.
13 R. at 100.
14 R. at 4. The Courts notes that the Board and the Secretary discuss the issue in the context of standing under Article 
DI of the Constitution. Technically, Article III standing requirements don't apply to administrative bodies such as the 
Board. But that does not matter. The key concept is what the Board identified - does appellant have a "personal stake" 
in the issue. Id. So, we will use the term "standing" with the understanding that we are not doing so in the sense that 
the Constitution's Article HI standing concepts apply fully to administrative bodies.
15 See Starr Int'l Co. v. United States, 856 F.3d 953,963 (Fed. Cir. 2017); Sowers v. McDonald, 27 Vet.App. 472,479

2

B-'2'



benefits to his father. As we have made clear, "[a]though arising from a veteran's benefits, an 

apportionment is an entity legally separate from those benefits."16 And we later held that "[o]nce 

the reduction of benefits has been authorized, the appellant no longer has a personal stake in the 

apportioned payments."17
Belton and Ferenc are dispositive. Appellant does not have a legally sufficient "personal 

stake" in the denial of apportioned benefits to his father. If VA incorrectly denied apportioned 

benefits to his father, the person who can contest that "error" is appellant's father. The Board thus 

correctly decided that appellant lacked a "personal stake" in the decision to deny apportionment of 

benefits to his father. That apportionment denial was distinct from appellant's benefits claim.18 
Appellant lacks standing to challenge that apportionment determination. ...... .........

II. CONCLUSION
After consideration of the parties' briefs, the governing law, and the record, the Court 

AFFIRMS the June 6, 2019, Board decision.

DATED: August 27, 2020

Copies to:

Jeffrey E. Akard

VA General Counsel (027)

(2016).
16 Belton v. Principi, 17 Vet.App. 209,211 (2003).
17 Ferenc v. Nicholson, 20 Vet.App. 58,64 (2006).

18 Belton, 17 Vet.App. at 211.
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IN THE
UNITED STATES COURT OF APPEALS 

FOR VETERANS CLAIMS

Jeffrey E. Akard,
Petitioner-Appellant,

)
)
)

Cause Number:V. )
) 19-6262

Robert L Wilkie,
Secretary of Veterans Affairs 

Respondent-Appellee.

)
)
)

APPELLANT’S INFORMAL BRIEF

1. If there is more than one issue listed on the first page of the Board decision, which issue(s) are 
you appealing?

Entitlement to an apportionment of 20% benefit to the veteran’s SSA disabled father.

2. For each issue you listed in Question 1, did the Board incorrectly state any facts? YES

The Board’s Finding of Facts stated the veteran does not have a “personal stake” in the outcome

of the decision and that I was denied because I did not provide evidence of “support payments”

showing my father as my “dependent”. A ‘catch 22’ for denial but also shows the approval.

Personal Stake - If I was still receiving my full 30% benefit, I would be traveling to and

supporting my disabled father. However, I only get 10% benefits and the withheld 20% benefit 

could go towards the fact I’m not able to be there to help him, 20% could be saved up over months

and used to provide assistance to my father.

Support Payment - Since 2007 the veteran’s benefit has been reduced from 30% to 10%. Even

if I sent 10% to my father it would not equal a measurable support payment per §3.665(e). The

1
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federal BOP from 2007-2019 and now the Indiana DOC have repeatedly failed to provided medical

care for this veteran’s service-connected left shoulder injuries, chronic lower back injuries from

Airborne ops, nor medication to treat my GERD. Therefore, the veteran has to use the 10% benefit

to treat his disabilities.

Dependent - If the veterans only gets 10% benefit since 2007 and it goes towards meds, how

can I claim my father as a dependent from that amount. Therefore, the reasons used to deny

apportionment are a catch 22 because they do not apply.

; 3. Are there any documents in the Record Before the Agency (RBA) that support your claim(s)?

YES

RBA p. 79. Social Security Administration’s Notice of Award showing L. Earl Akard is disabled.

4. Did VA fail to obtain any documents identified by you or your representative or mentioned in 
the Record Before the Agency (RBA) when it was gathering evidence for your case? YES

RBA p. 43. 06/12/2018 Board’s p. 1 Statement of the Case Evidence: - does not list the SSA

Notice of Award for L. Earl. Akard as evidence.

5. To your knowledge, did the Board fail to apply or misapply any law, case, or regulation? YES 
If yes, what is that law, case, or regulation and how should the Board have applied it?

The claim should be remanded or granted because the Board failed to consider:

1) VA Form 21P.509 Statement of Dependency of Parent. 1. You are a veteran whose parents

are dependent on you for support and you are: Receiving compensation benefits based on

30 percent or higher service-connected disability.

2
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However, 38 CFR § 5313 says I’m 10% benefit, making the YA Form 21P.509 moot. I cannot

make a parent a dependent based on my reduced 30% to 10% since 2007 where my father’s

disability started in 2009. Therefore, I shouldn’t be denied by that dependency argument.

2) §3.451 Special Apportionments states consideration is given to Amount of Dept, of

Veterans Affairs benefit payable, and apportionment of less than 20 percent of his or her benefits

would not provide a reasonable amount for any apportionee.

Therefore, I am asking for the bare minimum amount allowed to be apportioned - 20% benefit.

Social Security Administration is a federal department or agency that found my father is disabled,

unable to work and thus showing a hardship does exist for this special apportionment. RBA 46.

3) §3.665(e)(1) states a key factor for determining apportionment is 2. Amount of

compensation available to be apportioned. This 20% benefit is a small amount, the bare minimum

amount, but would provide useful for my disable father and this § used for approval.

4) RBA p. 47 Veteran’s Claims Assistance Act of 2000 (VCAA) provides the burden was met

by the information the veteran provided as my father is SSA disabled, 20% benefit is available to

be apportioned and this could be considered unusual if not exceptional circumstances to grant a

decision in favor. Shipwash v. Brown, 8 Vet. App. 218, 227 (1995). RBA p. 631

5) 38 CFR §3.102. Reasonable Doubt states such doubt will be resolved in favor of the

claimant. RBA p. 47. The Board did not adequately address reasonable efforts to contact or

consider my disabled father’s evidence or of his personal stake in the denial, nor did the Board

consider evidence of his SSA Notice of Award see §3.103 or that the requested apportionment is

the bare minimum to considered or allowed - 20% benefit. Hope v. Shinseki, (2009) US App. Vet.

Claims Lexis 937.

3
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6. Do you think that the Board decision is wrong for any other reason(s)? YES

I conducted my military duty honorably with an honorable discharge from a full enlistment, I 

did not seek a medical discharge. RBA p. 318. I have not had an increase evaluation done since 

2004, so really it should be a greater amount to be apportioned due to continued L shoulder injuries 

and increased chronic lower back muscle spasms and pain plus decreased mobility. Please do not 

judge my father because I am incarcerated. Rather, see that this requested apportionment of 20% 

could do some good.

7. What action do you want this Court to take?

Approve or Grant an apportionment of 20% benefit be paid to the veteran’s father or remand.

8. Appellant has submitted 5 pages before this Court because this form does not appear on Indiana 

DOC LexisNexis as Appellant’s Informal Brief nor do Ind. DOC computers have 38 CFR § nor

any UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS case law. Petitioner

has twice requested Lists of Court’s Rules of Practice and Procedure and List of Practitioners but

was never received. Petitioner proceeds pro-se.

Please sign and date this form after you have finished completing it.

Appellant’s Telephone Number: N/A

Appellants Address: Jeffrey E. Akard #199176 
PO Box 1111 WVCF 
Carlisle IN 47838-1111

Appellant’s Signature: Date:
a

£4*
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BOARD OF VETERANS’APPEALS
For the Secretary of Veterans Affairs

in the Appeal of
JEFFREY E. AKARD

SS
Docket No. 18-38 490A

DATE: June 6, 2019

ORDER

The Veteran’s appeal of the denial of an apportionment of the VA disability 
compensation benefits withheld during his incarceration is dismissed.

FINDING OF FACT

The Veteran does not have a personal stake in the outcome of the decision denying
an apportionment of the VA disability compensation benefits withheld during his 
incarceration.

CONCLUSION OF LAW

The Veteran’s appeal of the denial of an apportionment of the VA disability 
compensation benefits withheld during his incarceration must be dismissed 
because it does not conform with the applicable law. 38 U S C 66 5313 7104 
7105A, 7108 (2012); 38 C.F.R. §§ 3.665 (2018).

REASONS AND BASES FOR FINDING AND CONCLUSION

The Board, in accordance with the provisions of 38 U.S.C. § 7104, has reviewed 
and considered all the evidence and material of record in the Veteran’s claims file. 
The Board finds that the Veteran’s appeal of the denial of an apportionment of the

C* f
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IN THE APPEAL OF
JEFFREY E.AKARD Docket No. 18-38 490A

VA disability compensation benefits withheld during his incarceration must be 
dismissed. See 38 U.S.C. 7108.!

f Although arising from the Veteran’s benefits, an apportionment is an entity which 
is legally separate from those benefits. See Belton v. Principi, 17 Vet. App. 209, 
211-12 (2003) (holding an incarcerated veteran did not have standing to file an 
appeal of the termination of an apportionment granted on behalf of his mother). In 
order to have standing to file an appeal, an individual must demonstrate that he or 
she has been injured and has a “personal stake in the outcome of the controversy.’’ 
See Redding v. West, 13 Vet. App. 512, 514 (2000) (citing Baker v. Carr, 369 U.S.
186, 204 (1962)). Incarcerated veterans typically do not have standing to appeal 
decisions regarding apportionments of the VA disability compensation benefits 
withheld during their incarcerations because they no longer have a personal stake 
in those benefits once reduction of benefits has been authorized. See Ferenc v. 
Nicholson, 20 Vet. App. 58,64 (2006).

Here, the Veteran’s VA disability compensation benefits were reduced to the 10 
percent payment rate due to his incarceration for felony. See 38 U.S.C. § 5313; 38 
C.F.R. § 3.665. Although the Agency of Original Jurisdiction (AOJ) accepted an 
apportionment claim from the Veteran on behalf of his father, as well as a notice of 
disagreement after the denial of the claim, the Board notes the Veteran did not 
have a personal stake in those benefits because a reduction of his benefits had been 
authorized. See Ferenc, 20 Vet. App. at 64. There is no indication that the 
Veteran is his father’s legal guardian or that the Veteran’s father is even his 
dependent. Because the Veteran is incarcerated, he is entitled to receive no more 
than the reduced portion of benefits that he already receives. See 38 C.F.R.
§ 3.665(a). Therefore, he does not have a personal stake in the outcome of the 
benefits withheld during his incarceration, nor has he shown that he has been 
adversely affected by a denial of an apportionment to his father.

In sum, the Board finds the Veteran did not hav$ standing to seek an 
apportionment on behalf of his father or file an appeal after the denial of an 
apportionment to his father because he has no right to the benefits being withheld 
during his incarceration. Thus, his appeal must be dismissed because it does not 
conform with the applicable law. See 38 U.S.C. 7108. ;

i
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IN THE APPEAL OF
JEFFREY E. AKARD

SS
Docket No. 18-38 490A

'm
M. HYLAND 

Veterans Law Judge 
Board of Veterans’ Appeals

ATTORNEY FOR THE BOARD L. S. Kyle, Counsel
The Board s decision in this case is binding only with respect to the instant matter 
decided. This decision is not precedential, and does not establish VA policies or 
interpretations of general applicability. 38 C.F.R. § 20.1303.

*
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n n
Department of Veterans Affairs 
Phoenix VA regional Office

Statement of the Case Page 22 
06/12/2018

NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA

JEFFREY EARLAKARD

VA, in determining all claims for benefits that have been reasonably raised by the filings 
and evidence, has applied the benefit-of-the-doubt and liberally and sympathetically 
reviewed all submissions in writing from the Veteran as well as all evidence of record.

DECISION;

Entitlement of 20 percent Apportionment to Father, Lambert E. Akard is denied.

REASONS AND BASES:

A review of your claims file reveals that an apportionment for your father, Lambert E. Akard, was 
denied in a VA Special Apportionment Decision, dated May 12,2017. We notified you of the 
decision and your appellate rights in a letter dated May 15, 2017. We received your Notice of 
Disagreement on June 6,2017, indicating you disagree with evaluation assigned and requested a 
separate rating evaluation for your right elbow. You elected a de novo review by a Decision 
Review Officer (DRO) with your Notice of Disagreement.

After de novo review of your VA claims file, we have denied apportionment for your father, 
Lambert E. Akard as a review of the evidence does not indicate your father is a dependent under 
VA regulations, therefore, entitlement to an apportionment is denied.

The VA Decision, dated May 12, 2017, denied apportionment for you father Lambert E. Akard. 
On October 25,2013, you requested an apportionment for your father, Lambert Earl Akard. There 
are no dependents on your award. On April 11, 2017, we requested a copy of your birth 
certificate, a completed VAF 21P-509, and evidence of support payments to your father. Your 
father was also sent development for an apportionment. You responded on May 9,2017, with a 
duplicate copy of your claim letter, your birth certificate and a VAF 21-4138, indicating you do 
not provide support. There was no response from your father. VAF 21 P-509 was not returned. 
Therefore, there is no evidence that your father is your dependent. In turn, since your father is not 
considered a dependent, he has no eligibility for an apportionment of your benefits while you are 
incarcerated.
An apportionment to a parent may be granted if the parent is deemed to be considered a 
dependent if the monthly income does not exceed $400 for a mother or father not living together. 
Reference: 38 Code of Federal Regulation (CFR)§3.250(i).
We received a birth certificate showing the Lambert E. Akard is your father.

On April 11, 2017, we sent you a letter asking you to complete and return VA Form 21P-509, 
Statement of Dependency of Parent(s). This form has not been received

Since the evidence does not show your father is a dependent under VA regulations, the denial for 
your father to receive an apportionment of your compensation is continued.
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Department of Veterans Affairs APPEAL TO BOARD OF VETERANS’ APPEALS
IMPORTANT: Read the attached instructions before you fill out this form. VA also encourages you to get assistance from your 
representative in filling out this form.

3. INSURANCEJFILE NO., OR LOAN NO.1. NAME OF VETERAN (Last Name, First Name, Middle Initial) Z CLAIM FILE NO. (Include prefix)

ZHs/z\<°/A£A
■ -Wv • ;' •

A^aav , r.
4.1 AM THE:

□ VETERAN’S PARENTVETERAN Q VETERAN’S WIDOW/ER Q VETERAN'S CHILD 
□ OTHER (Specify)

6. MY ADDRESS IS:
(Nuntber & Street or Post Office Bax, Gty, Stale & ZIP Code)

5. TELEPHONE NUMBERS
A. HOME (Include Area Code) B. WORK (Include Area Code) tiowz-oil 

Po Box ZHSSV, 709 <?LiVe$f 

Pen/, 1^ 9(o97o
m/a 5Z0-&&3- SQoo

TOcSo/l AZ. (WX7. IF I AM NOT THE VETERAN, MY NAME IS: 
(Last Name, Pint Name, Middle initial)

ff£73Y
8. THESE ARE THE ISSUES I WANT TO APPEAL TO THE BOARD: (Be sure'ttrread the itfomatioh about this block in paragraph 6 efthe attached instructions.)-

I HAVE READ THE STATEMENT OF THE CASE AND ANY SUPPLEMENTAL STATEMENT OF THE CASE I RECEIVED. I AM ONLY APPEALING THESE 
ISSUES: .
(List below.) '

• A. p

of of 20 f>trce/\fr fro -fiJ-kir.
Shtaaj rted- * Urlsbp, fy SSA run- rtcojnn

B j-j I WANT TO APPEAL ALL OF THE ISSUES^ISTED ON THE STATEMENT OF THE CASE AND ANY SUPPLEMENTAL STATEMENT OF THE CASE

9. HERE IS WHY I THINK THAT VA DECIDED MY CASE INCORRECTLY: (Be sure to read die information about this block in paragraph 6 efthe attached instructions.)

foeAtFM ZT uJ&A-f Usam-F &F Afpor4^of\Merrf
IS MlVAl Fro/*- U SMh -b My F^ffon.

oF FFn Cast. M error F TfiiL SO(L W
fc&df'ons A*d - of\ p. 22. S-Febd, W'd-erirz- -Mts A*t 

inMce-U. 'four Fa.+U is
4UreJforc- -tAblUM** 4o rwsfr A a-erf'ej. .

j^Qijjexfer FxarcLsFp ~fo My f-AL-fUr tJ&f sbxyn b ex/sb, fbf- 
(vuiUjrfJ ~fa 'lUls d-tbrMLr/iC'.f-tbA by fU CM?aUce S'rnf-, but-
I (Continue on the bade or attach sheets ofpaper, if you need more space)

9 r

«
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10. OPTIONAL BOARD HEARING
IMPORTANT: Read the information about tins block in paragraph 6 efthe attached Instructions. This block is used to request an optional Board of Veterans' 
Appeals (Board) hearing. DO NOT USE THIS FORM TO REQUEST A HEARING BEFORE VA REGIONAL OFFICE PERSONNEL.
Check one (and only one) of the following boxes:

TO I DO NOT WANT AN OPTIONAL BOARD HEARING. (Choosihgthis option often result, in the Board Issuing Its decision most quickly. If you choose,.you may write 
- down what you would say at a hearing and submit It directly to the Board)

I WANT AN OPTIONAL BOARD HEARING:
g | [ BY LIVE VIDEOCONFERENCE AT A LOCAL VA OFFICE. (Choosing this option will add delay to issuance ofa Board decision.)
C. EH IN WASHINGTON, DC. (Choosing this option will add delay to issuance of a Board decision.)

q [~] AT ALOCALVA OFFICE.* (Choosing this option will add significant delay to Issuance ofa Board decision.)
‘'This option Is not available at.the Washington, DC, or Baltimore, MD, Regional Offices..

11. SIGNATURE OF PERSON MAKING THIS APPEAL 13. SIGNATURE OF APPOINTED REPRESENTATIVE, IF ANY 
(Hot required ifsigned by appellant See paragraph 6 of the 
Instructions)

14. DATE
(MM/DD/YYYY)

12. DATE 
. (MM/DD/YYTY)
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