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NOT FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

UNITED STATES OF AMERICA, 

Plaintiff-Appellee, 

   v.  

JERMAINE ALONZO MITCHELL, 

Defendant-Appellant. 

No. 20-10196 

D.C. No.

3:04-cr-00010-HDM-VPC-1

MEMORANDUM* 

Appeal from the United States District Court 

for the District of Nevada 

Howard D. McKibben, District Judge, Presiding 

Argued and Submitted October 22, 2021 

San Francisco, California 

Before:  MURGUIA, Chief Judge, and BERZON and BEA, Circuit Judges. 

Jermaine Mitchell appeals the district court’s order granting him a reduced 

sentence pursuant to the First Step Act of 2018 (“F.S.A.”). We review the district 

court’s sentencing decision for abuse of discretion, see United States v. Carty, 520 

F.3d 984, 993 (9th Cir. 2008) (en banc), and we affirm.

Mitchell was convicted in 2007 of possession with intent to distribute 

* This disposition is not appropriate for publication and is not precedent

except as provided by Ninth Circuit Rule 36-3. 
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cocaine base in excess of 50 grams, in violation of federal law.  Because of his 

prior controlled substances convictions, Mitchell received a mandatory life 

sentence.  After Mitchell filed a motion for a reduced sentence under the F.S.A., 

the district court reduced his sentence from a term of life to a term of 360 months.  

Mitchell appeals the district court’s decision not to reduce his sentence further.   

Mitchell argues that he no longer qualifies as a career offender today 

because, due to changes in Nevada law, his prior conviction for violating Nevada 

Revised Statutes (“N.R.S.”) § 453.337 no longer qualifies as a predicate offense 

for a career offender enhancement under the federal sentencing guidelines.  

Mitchell argues that the district court therefore should have assigned him a non-

career offender guideline range and, alternatively, that the district court 

erroneously believed it could not consider Mitchell’s purported non-career 

offender status as a sentencing factor under 18 U.S.C. § 3553(a). 

Mitchell’s assertion that, due to changes in law since his 2007 conviction, 

his N.R.S. § 453.337 conviction no longer qualifies as a predicate is incorrect.1  In 

United States v. Figueroa-Beltran (Figuera-Beltran I), 892 F.3d 997 (9th Cir. 

2018), this Court held that N.R.S. § 453.337 was not a categorical match with the 

federal Controlled Substances Act (“C.S.A.”) but certified to the Nevada Supreme 

1 The parties do not dispute that one of Mitchell’s other prior offenses, his 

conviction for violating California Health and Safety Code § 11351.5, still 

qualifies as a career offender predicate.  
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Court the question whether the statute is divisible, see id. at 1002–04.  In turn, the 

Nevada Supreme Court held that “the identity of a substance” listed in N.R.S. 

§ 453.337 “is an element that must be proven to sustain a conviction under” the

statute, “rather than a means of committing the offense.”  Figueroa-Beltran v. 

United States (Figueroa-Beltran II), 136 Nev. 386, 396 (2020).  “In light of the 

guidance provided by the Nevada Supreme Court,” this Court then held “that 

§ 453.337 is a divisible statute.”  United States v. Figueroa-Beltran (Figueroa-

Beltran III), 995 F.3d 724, 733 (9th Cir. 2021).  Mitchell is therefore incorrect to 

assert that N.R.S. § 453.337 is indivisible. 

Mitchell argues that whether his N.R.S. § 453.337 conviction is a career 

offender predicate remains an open question because Figueroa-Beltran III did not 

specifically address the retroactivity of the Nevada Supreme Court’s interpretation 

of the statute.  But “[t]he theory of a judicial interpretation of a statute is that the 

interpretation gives the meaning of the statute from its inception, and does not 

merely give an interpretation to be used from the date of the decision.”  United 

States v. City of Tacoma, 332 F.3d 574, 580 (9th Cir. 2003).  The Nevada Supreme 

Court’s and this Court’s conclusion that N.R.S. § 453.337 is divisible therefore 

applies to Mitchell’s Nevada conviction. 

Because the Nevada statute is divisible, this Court applies the modified 

categorical approach to determine whether Mitchell’s N.R.S. § 453.337 conviction 

Case: 20-10196, 12/13/2021, ID: 12313477, DktEntry: 38-1, Page 3 of 5
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was for possession of a controlled substance listed in the C.S.A., thereby 

qualifying as a career offender predicate.  Figueroa-Beltran III, 995 F.3d at 733. 

To apply the modified categorical approach, a federal court “examine[s] judicially 

noticeable documents of conviction ‘to determine which statutory phrase was the 

basis for the conviction.’” United States v. Martinez-Lopez, 864 F.3d 1034, 1039 

(9th Cir. 2017) (en banc) (quoting Descamps v. United States, 570 U.S. 254, 263 

(2013)). Such judicially noticeable documents include “a limited class of materials, 

such as charging documents, plea agreements, and judgments of conviction.” 

Figueroa-Beltran III, 995 F.3d at 731; see also Shepard v. United States, 544 U.S. 

13, 16 (2005). 

Here, the Nevada information from Mitchell’s N.R.S. § 453.337 conviction 

charges that he “unlawfully and knowingly ha[d] in his possession and under his 

dominion and control a Schedule I controlled substance, to wit: cocaine.”  

Similarly, Mitchell’s guilty plea memorandum states that, as to the N.R.S. 

§ 453.337 count, he “willfully, unlawfully and knowingly ha[d] in [his] possession

. . . cocaine” with the intent to distribute.  The C.S.A. lists cocaine as a Schedule II 

controlled substance.  See 21 U.S.C. § 812.  Mitchell’s conviction under N.R.S. 

§ 453.337 accordingly constitutes a career offender predicate offense because he

“pled or was found guilty of the elements constituting a federal” controlled 

substances offense.  Martinez-Lopez, 864 F.3d at 1039. 

Case: 20-10196, 12/13/2021, ID: 12313477, DktEntry: 38-1, Page 4 of 5
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Because, under current law, Mitchell has at least two prior felony 

convictions for a controlled substance offense, he still qualifies as a career 

offender.  See U.S.S.G. § 4B1.1(a).  Mitchell’s argument that the district court 

erred by not considering his purported non-career offender status therefore fails. 

AFFIRMED. 
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1 Post Judgment Form - Rev. 12/2021 

United States Court of Appeals for the Ninth Circuit 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case.

Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for

filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

(1) A. Purpose (Panel Rehearing):
• A party should seek panel rehearing only if one or more of the following

grounds exist:
► A material point of fact or law was overlooked in the decision;
► A change in the law occurred after the case was submitted which

appears to have been overlooked by the panel; or
► An apparent conflict with another decision of the Court was not

addressed in the opinion.
• Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)
• A party should seek en banc rehearing only if one or more of the following

grounds exist:

Case: 20-10196, 12/13/2021, ID: 12313477, DktEntry: 38-2, Page 1 of 4
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► Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or

► The proceeding involves a question of exceptional importance; or
► The opinion directly conflicts with an existing opinion by another

court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:
• A petition for rehearing may be filed within 14 days after entry of judgment.

Fed. R. App. P. 40(a)(1).
• If the United States or an agency or officer thereof is a party in a civil case,

the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

• If the mandate has issued, the petition for rehearing should be accompanied
by a motion to recall the mandate.

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the due
date).

• An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
• A petition should contain an introduction stating that, in counsel’s judgment,

one or more of the situations described in the “purpose” section above exist.
The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
• The petition shall not exceed 15 pages unless it complies with the alternative

length limitations of 4,200 words or 390 lines of text.
• The petition must be accompanied by a copy of the panel’s decision being

challenged.
• A response, when ordered by the Court, shall comply with the same length

limitations as the petition.
• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Case: 20-10196, 12/13/2021, ID: 12313477, DktEntry: 38-2, Page 2 of 4
(7 of 9)

APP 7a



3 Post Judgment Form - Rev. 12/2021 

• The petition or response must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

• You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 
• The Bill of Costs must be filed within 14 days after entry of judgment.
• See Form 10 for additional information, available on our website at

www.ca9.uscourts.gov under Forms.

Attorneys Fees 
• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees

applications.
• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari 
• Please refer to the Rules of the United States Supreme Court at

www.supremecourt.gov

Counsel Listing in Published Opinions 
• Please check counsel listing on the attached decision.
• If there are any errors in a published opinion, please send a letter in writing

within 10 days to:
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123

(Attn: Jean Green, Senior Publications Coordinator);
► and electronically file a copy of the letter via the appellate ECF system by using

“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs
Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)): 

I swear under penalty of perjury that the copies for which costs are requested were 
actually and necessarily produced, and that the requested costs were actually 
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED 
(each column must be completed)

DOCUMENTS / FEE PAID No. of 
Copies

Pages per 
Copy Cost per Page TOTAL 

COST

Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering 
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; 
Intervenor Brief)

$ $

Reply Brief / Cross-Appeal Reply Brief $ $

Supplemental Brief(s) $ $

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee / 
Appeal from Bankruptcy Appellate Panel Docket Fee $

TOTAL: $

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:
No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);
TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2021

Case: 20-10196, 12/13/2021, ID: 12313477, DktEntry: 38-2, Page 4 of 4
(9 of 9)

APP 9a



Appendix B  
United States v. Mitchell, No. 20-10196,
(9th Cir. Feb. 11, 2022) (unpublished), 

Order denying Petition for Panel and En Banc Rehearing 



UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

UNITED STATES OF AMERICA, 

Plaintiff-Appellee, 

   v.  

JERMAINE ALONZO MITCHELL, 

Defendant-Appellant. 

No. 20-10196 

D.C. No.

3:04-cr-00010-HDM-VPC-1

District of Nevada,

Reno

ORDER 

Before:  MURGUIA, Chief Judge, and BERZON and BEA, Circuit Judges. 

The panel has unanimously voted to deny appellant’s petition for panel 

rehearing.  Chief Judge Murguia has voted to deny the petition for rehearing en 

banc, and Judge Berzon and Judge Bea so recommend. 

The full court has been advised of the petition for rehearing en banc, and no 

judge has requested a vote on whether to rehear the matter en banc.  Fed. R. App. 

P. 35.

The petition for panel rehearing and the petition for rehearing en banc are 

DENIED. 

FILED
FEB 11 2022

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS 
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United States v. Mitchell, 

No. 3:04-cr-00010-HDM-VPC, Dkt. 242 
(D. Nev. May 21, 2020) (unpublished), 

Amended Judgment of Conviction
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Appendix D  
United States v. Mitchell, No. 3:04-cr-00010-

HDM-VPC, Dkt. 241 
(D. Nev. May 20, 2020) (unpublished), 

Order granting Sentence Reduction, in part



���

��

������������	�
�������������������������	��
��������������������������	��
��

� ��������
������������������������
�������������������������
�������������������������� ���� !�""��� #$��%������������&�''��� �("( )� !$����*(��+$�,-./0120...3.0&��0�������������� 4("+2(�!5(�1+62!��*�)("( )� !�%(27�� (���!15(��8*�7+!�+ �"+2�2()61!�+ �+"�*( !( 1(�962*6� !�!+�!5(���2*!��!(9��1!�+"�:.3;���6<$�'$��+$�33=0,>3��3,:��!�!$�=3>/��=3>/0:/>�?:.3;@$�?�����+$�:,;@$���5(�A+#(2 7( !�5�*�2(*9+ )()�?�����+$�:,>@��� )���!15(���5�*�2(9��()�?�����+$�:/.@$��� �+��+B� A���C62D�!2����<("+2(�%6)A(��(()�� �:..E����!15(���B�*�"+6 )�A6��!D�+"�+ (�1+6 !�+"�9+**(**�+ �B�!5�� !( !�!+�)�*!2�<6!(�1+1�� (�<�*(�� �(F1(**�+"�=.�A2�7*�� �#�+��!�+ �+"�:3�
$�$�$�G�;/3?<@?3@?�@��� )�+ (�1+6 !�+"�*�79�(�9+**(**�+ �+"�7�2�C6� �$�4(1�6*(���!15(���5�)��!��(�*!�!B+�92�+2�H6���"D� A�1+ #�1!�+ *��5(�B�*�*6<C(1!�!+�� �( 5� 1()�7� )�!+2D�*( !( 1(�+"���"(�+ �!5(�1+1�� (�1+ #�1!�+ $�:3�
$�$�$�G�;/3?<@?3@?�@�I�G�;=3$���!15(�����*+�H6���"�()��*���1�2((2�+""( )(2�6 )(2�!5(�
 �!()��!�!(*��( !( 1� A�J6�)(�� (*�?KJ6�)(�� (*L@$���!15(��8*�1�2((2�+""( )(2�2� A(�B�*�,M.�7+ !5*�!+���"($��
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Appendix E  
United States v. Mitchell, 

No. 3:04-cr-00010-HDM-VPC, Dkt. 166 
(D. Nev. Jan. 10, 2008) (unpublished), 

Judgment of Conviction 
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