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Application for Certificate of Appealability from the
United States District Court for the Northern District of Texas
USDC No. 7:17-CV-3

ORDER:

Clifton D. Harvin, Texas prisoner # 01235629, seeks a certificate of
appealability (COA) to appeal the district court’s denial of his FED. R. CIv.
P. 60(b) motion challenging the previous dismissal of his 28 U.S.C. § 2254
claims as untimely. To obtain a COA, he must show reasonable jurists could
find that the district court abused its discretion in denying relief. See
Hernandez v. Thaler, 630 F.3d 420, 428 (5th Cir. 2011); see Seven Elves, Inc.
v. Eskenazi, 635 F.2d 396, 402 (5th Cir. 1981).

In his COA motion, Harvin argues that the district court erred in
denying his Rule 60(b) motion, renewing his assertion that, because he is
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actually innocent, his § 2254 claims challenging his plea were not time barred.
The district court correctly determined that the argument was barred by the
law of the case. See Harvin v. Davis, No. 18-10697 (5th Cir. Mar. 4, 2019); see
also Carnival Leisure Indus., Ltd. v. Aubin, 53 F.3d 716, 718-19 (5th Cir. 1995);
Banks v. Dretke, 383 F.3d 272, 278-79 (5th Cir. 2004). Because Harvin fails
to show that any exception to the law-of-the-case doctrine applies, reasonable
jurists could not find that the denial of his Rule 60(b) motion was an abuse of
discretion. See Hernandez, 630 F.3d at 428; Seven Elves, 635 F.2d 402; see also
Fuhrman v. Dretke, 442 F.3d 893, 899 (5th Cir. 2006).

Accordingly, the COA motion is DENIED.

DonN R. WILLETT
United States Circuit Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

WICHITA FALLS DIVISION

CLIFTON DEWAYNE HARYVIN, §
TDCJ No. 01235629, §
§
Petitioner, §
§

\2 § Civil Action No. 7:17-cv-00003-M-BP
§
LORIE DAVIS, Director, §
Texas Department of Criminal Justice, $
Correctional Institutions Division, §
§
Respondent. §

ORDER

Before the Court are Petitioner’s Motion for Relief from Judgment Pursuant to Federal
Rule of Civil Procedure 60(b)(6) filed on May 26, 2020, Respondent’s Response to Petitioner’s
Motion for Relief from Judgment filed on October 14, 2020, and Petitioner’s Reply to
Respondent’s Response to Petitioner’s Motion for Relief from Judgment filed on November 20,
2020. ECF Nos. 65, 71, and 73, respectively. After considering the pleadings, briefs, and
applicable legal authorities, the Court DENIES the motion.

I. BACKGROUND

Petitioner Clifton Dewayne Harvin (“Harvin™), an inmate confined at the James V. Allred
Unit of the Texas Department of Criminal Justice, in Jowa Park, Texas, brings this motion pursuant
to Federal Rule of Civil Procedure 60(b)(6). ECF No. 65. Harvin initially sought habeas relief,
challenging the validity of his Montague County, Texas, conviction for aggravated sexual assault.
ECF No. 1. The United States Magistrate Judge recommended that the Court dismiss Harvin’s
claims related to his plea of nolo contendere as time-barred and deny on the merits his claims

concerning the state court’s revocation of his probation. See ECF Nos. 29 and 44. The Court

N



accepted the findings regarding the time-barred claims and accepted in part the findings concerning
the claims regarding revocation of Harvin’s probation. See ECF Nos. 31 and 47. The Court denied
Harvin’s petition in the Final Judgment entered on May 14, 2018. ECF No. 48.

Harvin sought a certificate of appealability to appeal the judgment to the United States
Court of Appeals for the Fifth Circuit, which denied his request on March 4, 2019. Harvin v.
Director TDCJ-CID, No. 18-10697 (5th Cir. Mar. 4, 2019). In its order, the Fifth Circuit noted
that

A COA may be issued only if Harvin makes a substantial showing of the denial of a

constitutional right, which requires him to show that reasonable jurists could debate

whether his § 2254 application should have been resolved in a different manner or that the

issues presented were adequate to deserve encouragement to proceed further. See 28 U.S.C.

§ 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 483-84 (2000). Harvin fails to make this

showing. Reasonable jurists could not debate whether his claim of actual innocence to

overcome the time bar deserves encouragement to proceed further. See Slack, 529 U.S. at

484. Therefore, reasonable jurists could not debate the denial of the claims related to the

plea as time barred. See id. Reasonable jurists could also not debate the denial on the merits

of the claims related to the revocation. See id.

Id., slip op. at 2.

Harvin moved to extend the time to file a motion for reconsideration, which was denied.
Harvin v. Director TDCJ-CID, No. 18-10697 (5th Cir. Mar. 25, 2019). The Fifth Circuit took no
action on Harvin’s Petition for Rehearing En Banc and Petition for Panel Rehearing. Id. (5th Cir.
Apr. 1, 2019). Harvin filed a petition for writ of certiorari with the Supreme Court, which was
denied on October 7, 2019. Harvin v. Davis, ___U.S. ___, 140 S.Ct. 178 (2019). The Supreme
Court also denied Harvin’s petition for rehearing. Id., ___ U.S. __, 140 S.Ct. 679 (2019). Harvin

now seeks relief under Rule 60(b)(6), claiming that this Court erred in not addressing his claim of

actual innocence “to have the time-barred claims heard.” ECF No. 73 at 3.



IL. ANALYSIS

Federal Rule of Civil Procedure 60(b)(6) “is a catchall provision that allows a court to grant
relief ‘from a final judgment, order, or proceeding’ for ‘any other reason that justifies relief.”” In
re Edwards, 865 F.3d 197, 203 (5th Cir. 2017). To prevail, one seeking relief must show “(1) that
the motion [is] made within a reasonable time; and (2) extraordinary circumstances exist that
justify the reopening of a final judgment.” Id. (citing Gonzalez v. Crosby, 545 U.S. 524, 535
(2005)).

Sometimes, habeas corpus petitioners “attempt to file what are in fact second-or-successive
habeas petitions under the guise of Rule 60(b) motions.” Id. at 203. The Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA”) limits the circumstances under which a state
prisoner may file a second or successive application for habeas relief in federal court. The Court
must therefore determine whether Harvin’s motion constitutes a successive habeas petition to
which AEDPA applies.

A Rule 60(b) motion constitutes a successive habeas petition when it attacks a judgment
on the merits of a previously filed petition. Will v. Lumpkin, 978 F.3d 933 (5th Cir. 2020). “[W]hen
a court order analyzes whether ‘there exist or do not exist grounds entitling a petitioner’ to habeas
relief—in other words, makes 4 merits-determination—a Rule 60(b) motion contesting this order
(even on procedural grounds) necessarily presents a successive habeas claim.” /d. at 939 (citing
Gonzalez, 545 U.S. at 531-32 n.4). If a motion simply “attacks the federal court’s previous
resolution of a claim on the rrierits,” it “is effectively indistinguishable from alleging that the
movant is, under the substantive provisions of the statutes, entitled to habeas relief,” and should
be considered a second or successive habeas application. Gonzalez, 545 U.S. at 532 (emphasis

deleted).



A Rule 60(b) motion that does not challenge “the substance of the federal court’s resolution
of a claim on the merits, but some defect in the integrity of the federal habeas proceedings” is not
a successive habeas petition. /d. A Rule 60(b) motion is proper if “neither the motion itself nor the
federal judgment from which it seeks relief substantively addresses federal grounds for setting
aside the movant’s state conviction.” Id. at 533. If the purported Rule 60(b) motion either 1)
“attacks a defect in the integrity of the federal habeas proceeding” or 2) “attacks a procedural
ruling that precluded a merits determination,” then the Court may properly consider it under Rule
60(b). Gilkers v. Vannoy, 904 F.3d 336, 344 (5th Cir. 2018) (internal quotations omitted).

Although his motion argues many of the same points raised in his original habeas corpus
petition, Harvin makes clear in his reply in support of the motion that his sole aim is “to re-open
the plea stage time-barred claims that have not been adjudicated on the merits in federal court.”
ECF No. 73 at 3. To that end, he asserts that the Court erred in not considering those claims despite
his statement that he was actually innocent of the underlying offense for which he was convicted
in the state court.

Taking Harvin at his word, the Court considers his motion under Rule 60(b)(6) and not as
a successive habeas petition. Harvin argues that the Court was obligated to consider his plea stage
claims (Claims 1 throigh 5 and 13 through 16 in the original petitien for habeas corpus) because
he asserted actual innocence and was entitled to review under McQuiggin v. Perkins, 569 U.S. 383
(2013). Respondent counters that even though this Court did not specifically address Harvin’s
actual innocence claim as an exception to the one-year statute of limitations in 28 U.S.C.
§ 2241(d)(1), the Fifth Circuit considered and rejected Harvin’s McQuiggin claim in denying his
request for a COA. Respondent argues further that the Fifth Circuit’s disposition of Harvin’s

McQuiggin claim is the law of the case, there is no compelling reason not to follow that decision,



and the Court would abuse its discretion in granting Harvin’s motion in opposition to the Fifth
Circuit’s prior holding.

The law of the case doctrine provides that an issue of fact or law decided on appeal cannot
be revisited subsequently by the district court or court of appeal. United States v. Lee, 358 F.3d
315 (5th Cir. 2004). “The proscription covers issues . . . decided expressly and by necessary
implication, Crowe v. Smith, 261 F.3d 558, 562 (5th Cir. 2001) (citation omitted), reflecting the
‘sound policy-that when an issue is once litigated and decided, that should be the end of the
matter.”” Id. at 320 (quoting United States v. United States Smelting Ref. & Mining Co., 339 U.S.
186 (1950)). The Fifth Circuit has recognized three exceptions to application of the law of the case
doctrine: “(1) [t]he evidence at a subsequent trial is substantially different; (2) there has been an
intervening change of law by a controlling authority; and (3) the earlier decision is clearly
erroneous and would work a manifest injustice.” Demahy v. Schwarz Pharma, Inc., 702 F.3d 177,
185 (5th Cir. 2012). “In these circumstances, a court can revisit previously-decided matters, or a
district court can exceed a mandate on remand.” Id. (quoting Lee, 358 F.3d at 320).

Here, there is no reason not to follow the Fifth Circuit’s determination regarding Harvin’s
actual innocence claim. There has been no subsequent trial or intervening change in the law, and
the Court cannot say that the Fifth Circuit’s determinaticn is “clearly erroneous and would work a
manifest injustice” as would be required under the test in Demahy. A habeas petitioner who seeks
to avoid the one-year statute of limitations based upon actual innocence bears an exceedingly
heavy burden. One challenging a conviction based on newly discovered evidence must show “that,
in light of the new evidence, it is more likely than not that no reasonable juror would have found
him guilty beyond a reasonable doubt.” Schiup v. Delo, 513 U.S. 298, 299 (1995). Although it is

not impossible to meet this burden, the Court in McQuiggin “stress[ed] once again that the Schlup



standard is demanding” and is met “only when a petition presents ‘evidence of innocence so strong
that a court cannot have confidence in the outcome of the trial unless the court is also satisfied that
the trial was free of nonharmless constitutional error.”” McQuiggin, 569 U.S. at 401 (quoting
Schlup, 513 U.S. at 316).

The Court previously determined that Harvin had not made the necessary showing for the
Court to apply statutory or equitable tolling to his untimely plea stage claims. ECF No. 31. The
Fifth Circuit found at the certificate of appealability stage that reasonable jurists could not debate
whether Harvin’s actual innocence claim to avoid the time bar deserved encouragement to proceed.
The Fifth Circuit’s finding is the law of the case, and the Court concludes that Harvin has not
shown the extraordinary circumstances necessary to justify relief under Federal Rule of Civil
Procedure 60(b)(6). Therefore, the Court DENIES Harvin’s motion.

Considering the record in this case and pursuant to Federal Rule of Appellate Procedure
22(b), a Certificate of Appealability is hereby DENIED. For the reasons stated in this Order,
Petitioner has failed to demonstrate that jurists of reason would find it debatable whether the
motion states a valid claim of the denial of a constitutional right. See Slack v. McDaniel, 529 U.S.
473 (2000).

SO ORDERED this 18th day of March, 2021.

WL Lopre

BARBARA M. G‘.\LYNN 4,
HIEF JUDGE |
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Anited States Court of Appeals
for the Jfifth Circuit

No. 21-10391

CLIFTON D. HARVIN,
Petitioner—Appellant,
VErsus

BoBBY LUMPKIN, Director, Texas Department of Criminal Justice,
Correctional Institutions Division,

Respondent— Appellee.

- Appeal from the United States District Court
for the Northern District of Texas
USDC No. 7:17-CV-3

ON MOTION FOR RECONSIDERATION
AND REHEARING EN BANC

Before SMITH, HIGGINSON, and WILLETT, Circuit Judges.

PER CURIAM:

The motion for reconsideration is DENIED. The petition for
rehearing en banc is also DENIED, as no member of the panel or judge in
regular active service requested that the court be polled on rehearing en banc.

FED. R. AppP. P. 35and 5™ CIR. R. 35.
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR-72,328-03

EX PARTE CLIFTON DEWAYNE HARVIN, Applicant

ON APPLICATION FOR A WRIT OF HABEAS CORPUS
FROM MONTAGUE COUNTY

MZXYERS, J., filed a dissenting opinion.

DISSENTING OPINION
Dé.pending on who the defeﬁdant may_ﬁe,..s/oﬁ- C;I.l pr'e?ty much coi.mt-o# this
majority to gi.va you a 40-pag¢ opinion that éi'ther prgv'eﬁts the whgels‘ of justice from
legitimately turning, or as in this particular case prevents the Applicant ﬁom having an
error-free day in court. If you are the former governor of the State of Téxas or the former
Republican Texas Representative who was the hoﬁse -majority Igadeﬁ in the Uﬁited States

Congress, we have seen that this majority will not hesitate to invent new remedies to

18-10697 4252
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prevent affirming a jury conviction or to prevent prosecution altogether. See Ex parte
Perry, 483 S.W.3d 884 (Tex. Crim. App. 20i6); Delay v. State, 465 S.W.3d 232 (Tex.
Crim. App. 2014). In Delay the majority realized that the qnly avenue to grant relief to

_ the former congressman was to manufacture an additional culpable mental state in order
to get a conviction for illegal corporate contributions. In Governor Rick Perry’s case, the
majority came to his rescue by employing the fallacious argument of separation of
powers, which it did not even correctly employ.! But the Applicant here does not bring
the same pedigree that the former governor and congressman bring to their appeals, so the
mandatory 40-page opinion is now being used to prevent the Ap];;_licant from the new trial
to which he is so clearly e,ntitl.ed. In my Perry di;ssenf; I indicated that the tragedy in t_1_1at
case was not just in granting relief to Perry, but in prevenﬁng Iegitimate appeals by other

defendants who do not share his political power or charm.?

By saying that because the prosecutor is part of the judicial branch the State prosecuting
the former governor was a separation of powers issue, the majority missed the point that the
penal code sections at issue were passed by the legislature. So, if there was a separation of
powers problem it would have been that the legislature was attempting to infringe on the
executive branch by enacting a statute that allowed prosecution for criminal conduct of the
govemor. See Ex parte Lo, 424 S.W.3d 10 (Tex. Crim. App. 2014).

In Perry, it was clear that the majority stretched the bounds of legitimacy in order to
bring forth a constitutional argument which did not exist in fact or law. It is worth noting that
Perry was represented by the same firm who brought forth a subsequent writ in the Beazley
capital mmrder case, saying that Napoleon Beazley should be exempt from the death penalty
because he was a juvenile at the time of the crime. Unfortunately, Presiding Judge Keller and
Judges Keasler and Hervey could not see the constitutional basis of Beazley’s writ and chose to
deny it. He was subsequently executed before the Supreme Court came out with a case saying
that it was unconstitutional to execute juveniles. See Roper v. Simmons, 543 U.S. 551 (2005).
Lucky for the Governor that he did not fall prey to the same constitutional analysis that the
majority used in Beazley. '

18-10697.4253
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The attached Exhibit A, an opinion I originally brought to this Court, shows that
the AppHcant here had almost no representation and that numerous errors by the attorneys
and judges in this case plagued the entire process. Itis sad that the majﬁritydoes not give |

Applicant the relief he deserves, but I guess it is not the politically expedient thing to do.

Therefore, I dissent.

Filed: September 21, 2016

Publish

18-10697.4254
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR—72 328—03

EX PARTE CLIFTON DEWAYNE HARVIN, Applicant

ON APPLICATION F OR A WRIT OF HABEAS CORPUS
: FROM MONTAGUE COUNTY ** = -

.MEYERS, J.; delivered the opinion of the court.

OPINION

Applicant was charged w'ith aggravated sexual assault of a child. The State
offered ten fears' deferred-adjudication community supervision in exchange for a guilty
plea. Applicant adamantly refused to plead guilty, stating that he had not committed the
crime and that he had an audiotape of the victim, hxs 'Sik-year-old daught_er, redanﬁng the
allegation. | Appiicant c1aims‘th'g_t his attorney refp_s_éa to take the case to trial and inéisted

that he accept the State s plea offer.} According to Applicant; he agreed to plead nolo

18-10697.4256
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contendere because he was not informed that a nolo contendere plea had the same legal
effect as a plea of guilty and he was told that he cpuld prove his innocence while he was
on deferred adjudication. Pursuant to this plea bargain, Applicant pled nolo contendere to
aggravated sexual assault of a child, and the trial court placed him on ten years’ deferred-
adjudication community supervision.

Over the-next two years, Applic_ant filed motions to terminate deferred
adjudication, claiming actual innocence. The tnal court held muitiple héarings on the
motions and admitted three polygraph ex#minaﬁon§ that Applicant had passed. The State
did not object to the admission of the polygraphs or to Applicant’s early refease from
deferred-adjudic_:ation community supervision. The trial court never ruled on Applicant’s "
motions fo terminate 'deferred adjuﬁication and-at.n;_ t1med1dthe tﬁal judgc; the
prosecutos, or Applicant’s attorney, Walsh, inform him that he was not eligible for early
termination.’ |

Seven years after Applicant was placed on deferred adjudication, the State filed a
motion te adjudicate his guilt ba.se<_i_ on violations of the terms of community supervision.

The trial court granted the State’s motion, revoked Applicant’s community supervision,

*In 1997 and 1998, when Applicant filed his motions to terminate deferred adjudication,
Code of Criminal Procedure Article 42.12 Section 5(c) allowed a defendant given deferred
adjudication for certain sexual offenses against children to be eligible for early discharge after
serving two-thirds of the community-supervision term. Thus, having served only two years of
his ten-year term, Applicant would not have been eligible for early discharge at the time he filed
his motions to terminate. The legislature amended Atticle 42.12 Section 5(c) in 1999, and early
discharge is now prohibited for anyone who is required to register as a sex offender.

18-10697.4257
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"and found him guilty of aggravated sexual assault as charged in the indictment. Applicant
was sentenced to sixty years’ imprisonment.

Applicant appealed, claiming that the trial court failed to respond to his motions to
terminate deferred adjudication and erred in denying his motion for mistrial based on new
evidence.. The ;:ourt of appeals rcfcrred to the case as an “appalling scenario,” but
overruled Applicant’s issues, holding that a defendant may not appeal a trial court’s
decision to adjudicate and thus, an appeal after adjudication was not the proper vehicle
for his complaints. Harvin v. State, No0.2-04-294-CR, 2005 Tex. App. LEXIS 8133 (Tex.
App.—Fort Worth Sept. 29, 2005). e |

Applicant filed a post-conviction application for writ of habeas corpus under
Article 11.07 of the Texas Code of Criminal Procedure, raising issues r;elated to
ineffective assistance of trial and appellate coﬁnsel._ We remanded to the trial court for
findings of fact and conclusions of law. Ex Parte Harvin, No. WR-72,328-01, 2009 Tex.
Crim. App. Unpub. LEXIS 736 (Tex. Crim. App. November 4, 2009). On remand, the
trial court considered the affidavits of trial counsel, appellate cdunsgl, and the p¥osecutor,
as well as the record and signed papers from the plea hearing. The court found that both
trial and appellate counsel had rendered effective assistance. We determined that the
record was not adequate to resolve Applicant’s claims and ordered the trial court to hold a
iive evidentiary hearing and to make further findings of fact and conclusions of law

relevant to the performance of Applicant’s trial and appellate counsel. Ex Parte Harvin,

18-10697.4258
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No. WR-72,328-01, 2010 Tex. Crim. App. Unpub. LEXIS 404 (Tex. Crim. App. June 30,
2010). The trial court found that Applicant was denied his right to file a pro se petition
for discretionary review. We again remanded the cage to the ﬁial court to make further
findings of fact and conclusions of law as to whether the complainant’s recantations were
credible; whether the recantations were newly discovered evidence; whether Applicant
had established that he was actually innocent; and whether the transcript of the grand-jury
testimomy was disclosed to Applicant beforg he pled nolo contendere. Ex Parte Harvin,
No. WR-72,328-01, 2011 :I'ex. Crim. Unpub. LEXIS 408 (Tex. Crim. App. June 8, 201 1).
After this remand, we determined that Applicant was entitled to file an out-of-time
petition for discretionary review. We dismissed Applicant’s othér grounds without
prejudice. Ex Parte Harvin, No. Al;-76‘,914-,v 2013 Tex. Crim App. Unpub. LEXIS 581
(Tex. Crim. App. May 15, 2013). Appliéanf filed the out-of-time petition for
discretionary review, which we refused because the claims he faiéed co{lld be ;'esolved
only in & post-conviction habeas proceeding. Harvin v. State, No. PD-0634-13, 2015 Tex.
Crim. App. Unpub. LEXIS 1202 (Tex. Crim. App. Oct. 30, 2013).

Applicant filed this appﬁcaﬁon for writ of habeas corpus raising seventeen grounds
for review. His grounds include actual innocence 'and\'other due-process violations,
ineffective assistance of appellate counsel, ineffective assistance of trial counsel resulting
in an involuntary plea of nolo contendere, and ineffective assistance of trial counsel for

failure to recuse the prosecutor and trial judge, failure to file motions for discovery, and

18-10697.4259
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failure to present a defense at the punishment hearing. We hold that Applicant received
ineffective assistance of counsel and was prejudiced by his counsel’s deficient
performance. Relief is granted.

PARTIES '

Due to the rather complicated timeline of this case, an explanation of the parties
may be helpful. Applicant’s first attorney was Jack McGaughey, whom he hired to
represent him at a polygraph exam that was arranged by the sheriff’s office several
months after Applicant was charged with this offense. McGaughey did not appear at the
sheriffs office, and the polygraph exam was never conducted. Applicant said
McGaughey refunded the i:noncy Applicant had paid lum to appear at the polygraph
exam. McGaughey was later the prosecutor in tixi.s.vét.ise at the revoc#tion and punishment
hearings against Applicant. Applicant’s second.a;téfdey was Pat Morris. Morﬁs had
approached Applicant outside the courtroom aftc? Applicaﬁt was denied appointed
counsel by the trial judge and offered to take his cﬁse for $800. Applicant claims that he
met with Morris for about an hour outside the f:om'troom and that was the only ﬁme they A.
met or discussed the case before Morris represented Applicant at the plea hearing. Morris
was later disbarred for lying to clients, failing to do meeaningful work on his client’s
cases, and failing to .refund money to clientsvwhose cases he had failed to work on.
Applicant’s third attorney was William Walsh, who represented him in his motions for

early termination of ‘community supervision, in the adjudication and punishment hearings,

18-10697.4260
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and in his direct appeal. Walsh was found to be ineffective for failing to timely notify
Applicant that his appeal had been affirmed. Applicant’s habeas attorney was Bruce
Martin. Finally, there were two judges who heard the case-Judge Towcr'y at the plea and
adjudication hearings and Judge Woodlock on habeas.
FINDINGS OF FACT
As stated above, this case was remanded to the trial court three times for findings
of fact. On our first remand, the trial court made the following findings of fact #1:

1. The performance of Applicant’s trial counsel was not deficient. Trial
counsel investigated all evidence and witnesses. Trial counsel allowed
Applicant to decide how to plead in-the'case after Having advised him and
visited with him about the witnesses and evidence on many occasions.
Among the things that was [sic] discussed was the recantation of the victim.
Trial counsel was willing to represent Applicant at a trial and did not tell
him he would be sentenced to forty years if he insisted on a trial. Trial
counsel and the Court explained to Applicant the effect of a no contest plea.
Reading the Reporter’s Record of the plea hearing, it becomes very obvious
that Applicant was very satisfied with the representation he had received
from trial counsel. It is worthy of note that the recantation by the victim,
the daughter of Applicant, was on a tape that was presented to the District
Attorney by the defense and which tape had the-Applicant’s voice on it.

2. Appellate counsel timely notified Applicant that his conviction had been
affirmed. ' N

We did not believe that the record was adequate to resolve Applicant’s claims and
ordered fhe trial court to hold a live evidentiary hearing. We asked the court to
determine:

1. What evidence and witpesses, if any, trial counsel investigated.

2. Whether trial counsel, despite knowing that the complainant had

recanted, advised Applicant to plead no contest or guilty and, if so, why
trial counsel provided such advice. :
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3. Whether trial counsel was willing to represent Applicant at a trial.

4. Whether trial counsel advised Applicant that he would be sentenced to
forty years if he insisted on a trial.

5. Whether trial counsel explained to Applicant that a no contest plea and a
guilty plea have the same legal effect in a criminal proceeding.

6. Whether appellate counsel timely notified Applicant that his conviction
had been affirmed on direct appeal.

7. Whether the transcript of the grand jury testimony was disclosed to
Applicant before he pleaded no contest.

The trial court held a hearing and responded with findings of fact and conclusions of léw

#2:

Findings of Fact

1. Trial counsel for apphcant was rctamed by applicant.

2. Trial counsel for applicant does not remember this'case.
3. Trial counsel for applicant testified as to his habit and custom when
representing clients. : :

4. Trial counsel always reviewed the State’s ﬁle pursuant to the open file
policy. -

5. Trial counsel met with applicant-and discussed the case.

6. Applicant had a prior felony convictionin Oklahoma.

7. Trial counsel arranged a plea bargain for deferred adjudication.

8. Applicant was aware of the alleged recantation by the complainant.

9. Applicant was admonished of the effect of his plea by trial counsel.

10. Applicant was admonished of the effect of his plea by the trial judge.
11. Appellate counsel, William Walsh, failed to timely notify applicant that
applicant’s appeal had been affirmed on direct appeal.

12. Applicant never cstablished an attorney-client relationship with Jack
MeGaughey.

Conclusions of Law

1. Trial counsel provided applicant with effective assistance.

2. Applicant received due process of law at the trial of his case,

s

3. Appellate counsel deprived applicant of applicant’s right to a hearing

after applicant’s direct appeal was concluded.
4. Applicant’s plea of nolo contendere was knowingly, intelligently and
voluntarily made.

‘We determined that Applicant had alleged facts that, if true, might entitle him to relief but
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we believed the record was not adequate to resolve his claims. We remanded a third time,
asking the trial court to determine whether the recantations were credible and were newly
discovered evidence, and whether Applicant established that he was actually innocent.
We again asked the court whether the transcript of the grand-jury testimony was disclosed
to Applicant before his plea. The trial court responded with its findings of fact #3:

1. Considering the testimony and the affidavit, the fact that the complainant
recanted before the Applicant’s pastor, prior to the plea, the trial court does
not find the recantations to be of such a nature as to be credible.
2. Complainant recanted in front of Applicant’s pastor prior to the plea.
The only difference the trial court is able to discern is that at her testimony
on December 19, 2011, she blamed everything on the Child Protective
Services. Since the récantatioh was fitst miade in front of Applicant’s
pastor, in Applicant’s presence, the recantation was certamly in Apphcant s
knowledge when he made his plea.
3. The trial court does not find that the Applicant has established that he is
actually innocent.
4. The trial court does not find that there was any recorded grand jury
transcript of the testimony; based: upon the testlmcmy of the witness Jack
McGaughey.
5.'A. Applicant’s allega’aon that the State failed to dlsclose exculpatory
evidence is totally without merit. The evidence shows thiat the Applicant
made the State aware of the complamant‘s recantatlon in front of
‘ Apphcant’s pastor. :
B. Had there been any transcribed grand jury testimony, it would have been
f gvailable to use to cross-exam[ine] the witness who gave it, if the witness
had testified at a trial.

This Court is the ultimate factfinder in habeas corpus proceedings. In most
circumstances, we will defer to and accept a trial judge’s findings of fact and conclusions
of law when they are supported by the record. When our independent review of the

record reveals that the trial judge’s findings and conclusions are not supported by the
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record, we may exercise our authority to make contrary or alternative findings and
conclusions. Ex Parte Ree-a',. 271 é .€V.3d 698 .(T'ex.— C_rin_1. 'App. 2008).

Here, our independent review revcal.s the following: In the findings of fact #1, fhe
trial court found that trial counsel investigated all evidence and witnesses, fhat trial
counsel allowed Applicant to decide how to plead in the case after ilaving advised him
and visited with ﬁim about the witnesses and evidence on many occasions, and that
among the things discussed was the recantation of the victim. Neither the afﬁdavit nor

| testimony of attorney Morris support this finding. In his affidavit, Morris wrote of his
“habit and custom” when representing clients, but stated that he remembered nothing
about Applicant or h1s case. We exercise caution when reviewing findings based solely
on “habit and custom,” and the trial court should have done so as well. The trial court
also found that trial counsel and the court explained to Applicant the effect of a no contest
ples, but the rep_orter’s-record does not support this finding. Applicant was never told on
the record that his nolo contendere plea had the same legal effect as a guilty plea. Finally,
the trial court’s finding that appellate counsel timely notified Applicant that his
conviction had been affirmed is not supported by the record, and in fact on second
remand, the trial court determined that attorney Walsh failed to timely notify Applicant
that his appeal had been affirmed on direct appeal.

On second remand, the trial court’s findings of fact numbers 1-8 and 12 do not

answer any of the questions we asked the trial court to consider. Finding 12, that
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Applicant never established an attorney-client relationship with Jack McGaughey, is
contradicted by the record. The Sheriff’s rAep.ort from 1995 states that Jack McGaughey
was Applicant’s attorney and that he had agreed to allow his client to take tﬁe Sheriff’s
polygraph exam. ’i‘he trial court made no findings at all related to our questions 1-4 and
7.

Fjrnally, in the trial court’s findings of fact #3, the trial court considered only the
audio-taped recantation that Applicant’s daughter made at church shortly after the
allegation, which Applicant was.obviously #ware of prior to his plea. Because we are in
the same position &s the trial couirt td”’fét“'/iéwthe*aﬁdid tape, we'need not defer to the trial ’
court’s findings that this recantation is not credible. Our independent review of the audio
tape reveals nothing that caﬂé into question'the credibility of the recantation. The trial
court has never answered the question of whether there were other recantations, which
Applicant claims were in the CPS report obtained by the complainant many years after
Applicant’s plea, despite the fact that the c'omplaiﬁantlte'stiﬁed about this issue at the
habeas hearing and stated that she told CPS that her father did not touch her but that her
brother did. Applicant claims that the CPS reports show that the complainant recanted_
her allegations against Applicant to CPS prior to his guilty plea. The trial court never
considered ﬁhether this CPS report was disclosed to Applicant or his attorney. The trial
court did, however, finally acknowledge that there was never a recorded transcript of the

grand-jury testimony.
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Although we gave the trial court three opportunities to make the requested
findings, it either failed to do so or made findings that are not entirely reliable. When
viewed as a whole, the record does not support the trial courts findings.

As we stated in Reed, “When our independent review of the record reveals
findings and conclusions that are unsupported by the record, we will, understandably,
become skeptical as to the reliability of the findings and conclusions as a whole. In such
cases, we will proceed cautipus]y with a view toward exercising our own judgment.” 271
S.W.3d at 727. Because the fact findings entered by the trial judge here do not assist us
in resolving the disputed issues, we will assume our role as-the ultimate fact finder in this
case. Ex Parte Flores, 387 5.W.3d 626 (Tex. Ciim. App. 2012).

ANALYSIS

In Hill v. Lockhart; 474 U.S. 52 (1985); the Uniteﬂ States Supreme Cour.t extended
the requirement for effective assistance of counsel to the plea-bargaining process. The -
Court stated that, as in Strickland v. Washington, 466 U.S. 668:(1 984), a defendant
claiming ineffective a-ssis_tance of counsel in the plea-bargain process must first show that
counsel’s representation fell below an objective standard of reasonableness. The second
requirement focuses on whether counsel’s constitutionally ineffective performance
affected the outcome of the plea process. To satisfy this “prejudice” requirement, the
defendant must show that there is a reasonable probability that, but for counsel’s errors,

he would not have pled guilty_ and would have insisted on going to trial. The Supreme
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Court stated in Strickland that, “counsel has a duty to make reasonable investigations or
to make a reasonable decision that makes particular investigations unnecessary. In any
ineffectiveness case, a particular decision not to investigate must be directly assessed for
reasonableness in all the circumstances, applying a heavy measure of deference to
counsel’s judgments.” Id. at 691.

We applied the Hill standard in Ex Parte Briggs, 187 S.W.3d 458 (Tex. Crim.
App. 2005), and held that there 'wasva reasonable probability that the applicant would not
h;ve pled guilty if her attorney had conducted a reason#ble investigation and informed
her of the significance of the facts of tlhie.case. We stated that a reasonably competent
attorney must seek to advance his client’s best defense in a reasonably competent manner
and concluded that the applicant “was entitled to rely upon her counsel ‘to make aﬁ |
independent examination of -the_f#cts, circumstances, pleadings aﬁd laws involved and
then to offer his informed 'op_in_ion asto.what plea should be entered’ based upon an
informed investigation of the facts.” Id. at 469-70. (qﬁoting Von Moltke v. Gillies, 332
U.S.708, 721 (1948)). -

Applicant claims that atto.mey Morris did no investigation related to the fact that
Applicant and his wife were involved in a divorce or that the complainant had recently
accused her older half-brother of sexually abusing her and had accused the outcry witness

in this case of physically abusing her.* He also failed to investigate the coﬁlplainant’s

“The outcry witness was Appllcant's wife’s cousin, Risa, whom the children lived with
after Applicant and his wife separated. When the complainant recanted, she stated that Risa had
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recantations.’ Applicant claims that, prior to the plea hearing, he tried to get attorney
Morris te take the case to trial, but Morris refused and threatened to walk out. Attorney
Morris elaims to remember nothing about this case or his representation of Applicant, but
he said that his normal routine in a case was to read the prosecutor’s file, discuss the
evidence with his client, discuss the possible punishment range, and to explain the effect
of a nolo contendere plea. He also said thathe would have been ready and willing to
represent Applicant if he had wanted a trial. As 'stated above, we view testimony based
solely on “habit and custom™ with skcpticism. It appears from the ‘record that attorney -
Morris did nothing more than arrange. for a guilty plea, which Applicant refused until it
was modified to a plea of nolo qontendere. ;

While defense counsel is responsible for advising his client and investigating the
facts and law related to the case, he is 'not the only one with a responsibility to ensure that
the ‘;.)lea-bargaining process is conducted in a proper manner. Prior to Moon v. State, 572
S.W.2d 681 (Tex. Crim. App. 1978), wheth'er the plea was before a jury or before the
court after a jury had been waived, the trial court was required to witildraw a defendant’s

guilty or molo contendere plea and enter a not guilty plea for the defendant when the

told her to say that Applicant had touched her. CPS reports indicate that the complainant had
also previously accused Risa’s sister, Janice, of abusing her and her younger brother.

3As discussed in the ﬁndmgs of fact above, Applicant claims that there were additional
recantations by his daughter prior to his plea that were not disclosed to him. At the time of his
plea, he knew only of the taped recantation that he had obtained with his daughter at church, but
he says attorney Morris refused to listen to the tape or question those who witnessed the

recantation.
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evidence raised an issue as to his guilt. This was because a jury had to be impaneled to
hear a not guilty plea. We held in Moon that, due to changes to the 1965 Code of
Criminal Procedure that allowed a defendant to waive a jury trial and enter a plea of not
guilty before the court in all except capital cases, there was no longer any valid reason to
require the court to withdraw'a guilty ornole contendere plea even when evidence
reasonably and fairly rais;:s an issue as to the defendant’s innocence. However, it was
still the duty of the trial court to consider the evidence submitted and either assess the
appropriafe-punishment or find the defendant ﬁof guilty. In his concurring opinion, Judge
Phillips suggested thet trial judges pursue a'more detailed inquiry when evidence that
rdasonably raises the 1ssue of inno;:cnce is presented. “Whe;l such evidence is raised, it
may indicate a breakdown in communi¢ations between attorney and client and State. It
might also be an indication that the &efendant has-not been adequately advised of the law
as it ;elaﬁc_s to the facts of his case. This isa constitutional prerequisite to a voluntary and
knowing plea of guilty.” Id. at 688 (Phillips, J., concurring).

Although a trial judge may accept a guilty or nolo contendere plea even when the
defendant claims innocence, the ultimate (iuty_ of both the trial judge and the State is to
see that justice is served. The United States Supreme Court held in North Carolina v.
Alford, 4060 U.S;25 (1970), that-a.-trial.j;ldge may accept a guilty or nolo contende;e plea -
even without an express admission of guilt by the defendant. However, this holding was

based on the fact that in Alford, the record before the judge contained strong evidence of
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actual guilt, “which substantially negated his claim of innocence and which further
provided a means by which the judge could test whether the plea was being i_nr_l—t_fill_ig_ggt_ll
entered.” Jd. at 38. Thus, the Supreme Court made it clear that a judge may accept a plea
only if it is supported by the evidence and shown to be knowingly, intelligently, and |
voluntarily entered. The case before us is distinguished from an Alford plea in that there

was very little evidence to substantiate Applicant’s guilt. Rather, there was evidence
. i el ot

pointing to his innocence, and the record indicates that Applicant was coﬁs ed regarding \
the plea, which calls into question whether it was voluntarily and intelligently entered.
A judge in a plea hearing often has-very little information avgilable to assist in the
. determination of whether to accept a plea, and mus.f rely on the State, defense counsel,
and the defendant to accurately present the facts. When a defendant enters a judicial -
confession and is propcrl_yvadmgnivsh-_ed,:it_ is.reasonable for the court to.assume that
counsel investigated the case and advised the defendant of the effect of the plea and that
the defendant has made a well-thought-out decision to enter the plea. See Mitschke v.
State, 129 S.W.3d 130, 136 (Tex. Crim. App. 2004) (stating that, “A defendant who
pleads guilty after having been properly admonished of his constitutional rights, who has -
knowingly and voluntarily waived those rights, and who has been admonished as required
by our constitutions and art. 26.13, is presumed to have entered a voluntary and knowing
plea.”). Unfortunately, e.ven when such reasonable assumptions are made, there can be a

breakdown in the process. The applicant in Ex Parte Tuley, 109 S.W.3d 388 (Tex. Crim.
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App. 2002), pled guilty and entered a judicial confession. He later claimed actual
innocence. In her habeas findings, the trial judge said she had been surprised that the
applicant had pled guilty given the lack of evidence against hun and she “assumed that
there were facts affecting the applicant’s decision to plead guilty of which she was
unaware.” The trial judge recommended that we grant relief based in part on newly
discovered evidence that the complainant had recanted her allegations almost immediately
after making them. Id. at 395-96. The distinguishing factors in this case are t‘qat
Applicant refused to make a judicial confession, refused to plead guilty, and did not
appear to understand the legal effect of th’éﬁnolq contendere pleat e

Applicant contends that he would not have pled nolo contendere had he known
that it had the same legal effect as a guilfy plea and that attorney Morris, Judge Towery,'
and the State all knew that he would'not hiave accepted the plea had he known of its legal
effect. There is no record of what advice,. if any, attorney Morris gave Applicant
regarding the legal effect of a.nolo contendere plea, but it is clear from the record that the
judge and the prosecutor were aware that Applicant adamantly denied guilt and
maintained his innocence. Because Applicant would not sign anything indicating that he
wés guilty, the trial judge went so far .as"to CIOSS bﬁt each reference to the word “guilty”
in the plea agreement and hand write the words “nolo contendere” in its pléce. He also

crossed out the entire “sworn judicial confession” section. When he admonished

Applicant about the plea, the trial judge did not inform Applicant that the nolo contendere
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plea had the same legal effect as a guilty plea; rather he said to Applicant, “[Y]ou
understand that based upon your plea and the evidence admitted that the Court will not
find you not guilty?” (emphasis added). -

Applicant also claims that his nolo contendere plea was coerced because he was
given erroneous advice-and that his attorney suborned perjury by telling him to answer
“yes” when asked if he had seen the transcript of the grand-jury testimony when in fact
there was no transcript of the grand-jury proceedings. At the plea hearing, attorney
Morris asked Applicant about their review of the ﬁanscﬁpts of the grand-jury testimony.
Sp eciﬁcally, the attorney said that the district attorney’s office had provided thém with
the grand-jury testimony and that -'tﬁey.had thoroughly gone over all of the grand-jury
testimony. Applicant claims that he was instructed by attorney Morris to answer “yes” to
each question and was told'that_tile plea deal Would"not-go through if he did not answer
“yes” to all of the ques.tions.posed}to him. ‘There has been some inquiry regarding' this
reference to the grand-jury testimony because Applicant’s appellate and writ attorneys
were unable to find 1f in the district attorney’s file. On our remands to the trial court, we

- specifically requested a finding on whether the transcript of the grand-jury testimony was
disclosed to Applicant before he entered his plea. Ex Parte Harvin, 2009 Tex Crim. App.
Unpub. LEX]IS 736 at *3-4; Ex Parte Harvin, 2010 Tex. Crim. Aﬁp Unpub. LEXIS 404 at
*3; Ex Parte Harvin, 2011 Tex. Crim. App. Unpﬁb. LEXIS 408 at *2-3. It appears from

the record that there never was a transcript of the grand-jury testimony in the district
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attorney’s files.® Neither the district attorney nor Applicant’s attorneys can ever
remember seeing a written transcript of the grand-jury testimony. It is unclear why
attorney Morris would question Applicant regarding a non-existent grand-jury transcript,
and why the prosecutor and judge would not challenge testimony elicited by the defense
regarding a document both of them had to have known either did not exist or at least
could not have been properly disclosed to Applicant. Whilen this situation differs from the
usual cases cited i:or this proposition, the prosecutor still had a constitutional and‘ethical
duty to qorrect known false testimony. S.ee‘Duggfn’v. State, 778 S.W.2d 465, 468-69
(Tex. Crim. App. 1989). | .

Applicant claims that attorney Morris told him that, if he accepted the plea, he
could prove his innocence while he was on-deferred adjudication. Because attorney
Morris purports to remember nothing related to this case; the record is silent as to his
advice té Applicant. However, the record is clear that Applicant’s appellate attorney,
Walsh, did indeed lead him to believe that he could prove his innocence while he was on
deferred adjudication and even arranged polygraph examinations for Applicant to prove
his inl'locencc! Attorney Walsh said at the habeas hearing that, although he had read Code

of Criminal Procedure Arﬁclt_: 42.12 and he “knew that it would be a rough road to go

“This would make sense, as prior to September 1, 1995, there was no requirement that the
questioning and testimony of a suspect witness before the grand jury be recorded. See CopE
CrmM. PrOC. Art. 20.012. Applicant appeared before the July 1995 grand jury. Additionally, if
any recording had been made, Applicant would have had to petition the court and show a
particularized need for the transcript in order for it to have been disclosed to him. See CODE
CrM. PrOC. Art. 20.02(d). There is no record of any such petition.
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down,” ke still dccicicd to pursue early termination rather than filing a writ of habeas
corpus based on ineffective assistance and actual innocence becausewhe thought that due
to the polygraph exams Applicant had passed and the compelling facts and circumstances
of the case, he might be able to move the court or set up anrappeal. As stated above in
note 1, although the State did not oppose early termination and the frial court took the
motions nndei advisement, Applicant was not cligiiblc for early termination at that time,
and these attempts to prove his innocence were futile. It is unclear why the trial court
held multiple hearings 611 these m;itions, ordered Applicant to takc-s a third polygraph
exam, and took these‘ motions uncier..advisement when Applicant was not eligible for early
termination.

Applicant claims that -lllis appiallate attorney, Walsh, wﬁs ineffective for failing to
present any evidence or any v&iinieéses vavt the‘r'ei.bvocation or punishment heariiigs, and for
failing to move to recusé Applicarit’:«i fomiei iationiey McGaughey from representing the
State at.fhc hearings. Six montils after the original motion to adjudicate was filed, the
trial court held a hearing reéetting an amended motion to adjudicate. At this hearing,
Applicant objected, on the rec(ird, fo vhis previous attorney on this same case,
McGaughey, representing the State at revocatibn. | The trial court found that Applicant
had waived the rigiit td cdniplziin about McGaughey’s representation of the State because
he had not raiséd the issuie :it the timé of tﬁe oiiginal motion to adjudicate. In Ex Parte |

Spain, 589 S.W.2d 132, 134 (Tex. Crim. App. 1979), we stated that,
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When a district attorney prosecutes someone whom he previously

represented in the same case, the conflict of interest is obvious and the

integrity of the prosecutor’s office suffers correspondingly. Moreover,

there exists the very real danger that the district attorney would be

prosecuting the defendant on the basis of facts acquired by him during the

existence of his former professional relationship with the defendant. Use of

such confidential knowledge would be a violation of the attorney-client

relationship and would be clearly prejudicial to the defendant.

More recently we considered Texas Code of Criminal Procedure Article 2.01 and
concluded that, “[T}f a prosecuting attorney has formerly represented the defendant in the
‘same’ ‘criminal matter as that currently being prosecuted, he is statutorily disqualified.
The Legislature has decreed that this conflict of interest is both obvious and actual, and
we have so beld.” Landers v. State, 256 S.W.3d 295, 304 (Tex. Crim. App. 2008). We
can think 6f no possible trial strategy for failing to immediately move to recuse a
prosecutor who previously represented the client in the same case and attorney Walsh
claimed that he did not remcmbér raising the issue. There is a reasonable possibility that
this obvious conflict of interest was prejudicial to Applicant and adversély affected the
outcome of the adjudication and punishment hearings.

In Ex Parte Welborn, 785 S.W.2d 391, 396 (Tex. Crim. App. 1990), we considered
the totality of counsel’s representation and stated that, “Although, no one instance in the
present case standing alone is sufficient proof of ineffective assistance of counsel,

~ counsel’s performance taken as a whole does compel such a holding. Counsel failed to

conduct a reasonable investigation of the facts and the law.” See also Ex Parte Imoudu,

284 S.W.3d 866 (Tex. Crim. App. 2009) (holding that the applicant’s guilty plea was
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involuntary because his trial counsel failed to investigate and advise him of the
availability of i;.:n insanity defense.) Here, the totality of the representation of Applicant
by multiple attorneys included, at the very least, a failure to investigate, an involuntary
plea, subornation of perjury, misynderstanding of the law, and a conflict of interest. We
conclude that the representation of both trial and appellate counsel fell below an objéctive
standard of reasonableness. Trial counsel did not interview the witnpsses who heard the
complainant recant her allegaﬁon and suborned perjury when questioning Applicant about
the grand-jury transcripts. Applicant has shown that, but for trial counsel’s deficient
performance, he would not have agreed to a plea of nolo contendere and would have
insisted on going to trial.

CONCLUSION
Relief is granted. The judgment in Cause No. 95-08-0076M-CR in the 97™ District
court of Montague County is set aside and Applicant is remanded to the custody of the
sheriff of Montague County to answer the charges as set out in the indictment. A copy of

this opinion shall be sent to the Texas Department of Criminal Justice, Correctional

Institutions Division.
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