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not absolve her of the need to show an
injury in fact for standing purposes.”
Mann Hosp., 996 F.3d at 273. In short,
Ms. Laufer’s status as a tester does not
defeat standing, but nor does it automati-
cally confer standing.

Ms. Laufer argues that her “encounter
with discrimination” is “substantially simi-
lar” to that of Ms. Jeffries in Tandy. Aplt.
Br. at 42. But Ms. Jeffries averred that
she had attempted to access the TDD
line—and planned to do so again in the
future—and was unable to access the in-
formation she sought because the line it-
self was inaccessible to hearing impaired
persons. Tandy, 380 F.3d at 1289. Here, on
the other hand, Ms. Laufer has not alleged
that she was prevented from accessing the
ORS because of her disability. And her
alleged intent to access the ORS again to
test its compliance with the ADA does not
suffice to establish a concrete injury.?

ok ok 3k

Ms. Laufer has disclaimed any interest
in booking a room at the Elk Run Inn. She
therefore has no concrete interest in the
information required by the ORS Regula-
tion, and has not suffered an injury in fact.
Although testers may have standing under
the ADA regardless of their motivations
for encountering a violation, they still must
satisfy the constitutional requirements of
Article III. Because she has failed to do so,
Ms. Laufer lacks standing to pursue her
claims against the Loopers.

ITII. CONCLUSION

We affirm the judgment of the district
court.

w
(o] E KEY NUMBER SYSTEM
7

9. Ms. Laufer’s brief does not present the
“stigmatic”’ or ‘“‘dignitary” harm theory of
standing that the district court rejected below.
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Background: Following denial of his mo-
tions to suppress evidence by the United
States District Court for the Western Dis-
trict of Oklahoma, Charles B. Goodwin, J.,
2019 WL 4920888, defendant was convicted
of first-degree felony murder, carjacking
resulting in death, kidnapping resulting in
death, and arson. Defendant appealed.
Holdings: The Court of Appeals,
MecHugh, Circuit Judge, held that:

(1) as matter of first impression, District
Court lacked authority to order defen-
dant’s requested access to victim’s
trailer which was possessed by third
party;

(2) District Court’s denial of defendant’s
requested access to vietim’s trailer did
not violate his due-process right to fair
trial or his Sixth Amendment right to
effective assistance of counsel; and

(3) Bureau of Indian Affairs (BIA) agent’s
affidavit contained sufficient accurate
evidence to support probable cause for
search of defendant’s duffel bag.

Affirmed.

1. Criminal Law &=1139

Court of Appeals reviews de novo a
district court’s rulings on scope of its au-

See App. at 444-45. We therefore decline to
address that theory of injury.
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thority to order discovery in criminal case.
Fed. R. Crim. P. 16.

2. Criminal Law ¢&=627.5(1)

There is no general -constitutional
right to discovery in criminal case.

3. Criminal Law €=627.5(1)

District court lacked authority to or-
der defendant’s requested access to mur-
der victim’s trailer, which, according to
defendant, a member of a federally recog-
nized Indian tribe, would allow him to
examine forensic evidence and find emo-
tionally significant ceremonial items in
support of his defense that he would not
have intentionally burned down trailer,
where third party, not government, pos-
sessed trailer. Fed. R. Crim. P. 16.

4. Criminal Law €=627.5(1)

Rule governing discovery in criminal
prosecution does not require government
to take action to discover information
which it does not possess, nor is govern-
ment required to secure information from
third parties. Fed. R. Crim. P. 16.

5. Constitutional Law &=4594(7)
Criminal Law €=627.5(1), 1852

District court’s denial of defendant’s
requested access to victim’s trailer, which
was possessed by third party, did not vio-
late defendant’s due-process right to fair
trial or his Sixth Amendment right to ef-
fective assistance of counsel, in prosecution
for first-degree felony murder, carjacking
resulting in death, kidnapping resulting in
death, and arson, despite contention of de-
fendant, a member of a federally recog-
nized Indian tribe, that access to trailer
would allow him to examine forensic evi-
dence and find emotionally significant cer-
emonial items in support of his defense
that he would not have intentionally
burned down trailer. U.S. Const. Amends.
5, 6; Fed. R. Crim. P. 16.
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6. Criminal Law ¢=1158.12

Court of Appeals accepts district
court’s findings of fact in connection with
denial of motion to suppress unless they
are clearly erroneous.

7. Criminal Law ¢=1139

Ultimate determination of reasonable-
ness under the Fourth Amendment is a
conclusion of law that Court of Appeals
reviews de novo. U.S. Const. Amend. 4.

8. Criminal Law €=392.39(3)

When a warrant is tainted by some
unconstitutionally obtained information,
Court of Appeals nonetheless upholds the
warrant if there was probable cause absent
that information. U.S. Const. Amend. 4.

9. Searches and Seizures =112, 120

An affidavit containing erroneous or
unconstitutionally obtained information in-
validates a search warrant if that informa-
tion was critical to establishing probable
cause; if, however, the affidavit contained
sufficient accurate or untainted evidence,
the warrant is nevertheless valid. U.S.
Const. Amend. 4.

10. Searches and Seizures ¢=113.1
Probable cause for search warrant is a

flexible, common-sense standard. U.S.
Const. Amend. 4.
11. Searches and Seizures ¢113.1

An affidavit establishes probable

cause for a search warrant if the totality of
the information it contains establishes the
fair probability that contraband or evi-
dence of a crime will be found in a particu-
lar place. U.S. Const. Amend. 4.

12. Criminal Law &=1139

On appeal from denial of motion to
suppress, Court of Appeals reviews de
novo question of whether there was proba-
ble cause presented by affidavit in support
of search warrant even without the infor-
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mation from the challenged searches.
U.S. Const. Amend. 4.

13. Searches and Seizures ¢=114, 120

Bureau of Indian Affairs (BIA)
agent’s affidavit contained sufficient accu-
rate evidence to support probable cause of
search of defendant’s duffel bag, even
without information obtained from agent’s
allegedly illegal inventory searches of bag,
and thus warrant was valid; affidavit de-
scribed fraught relationship between de-
fendant and vietim, and nature of crime,
including amount of blood found in victim’s
car and trailer, affidavit described what
appeared to be several cuts and/or scrapes
on defendant’s arms, hands, and legs, and
affidavit provided additional circumstances
tying defendant to murder, including state-
ment from victims’ cousins that defendant
had left their home on evening of murder
and had not returned. U.S. Const.
Amend. 4.

Appeal from the United States Dis-
trict Court for the Western District of
Oklahoma (D.C. No. 5:18-CR-00086-G-1)

Howard A. Pincus, Assistant Federal
Public Defender (Virginia L. Grady, Fed-
eral Public Defender, with him on the
briefs), Denver, Colorado, for Defendant —
Appellant.

Steven W. Creager, Assistant United
States Attorney (Mark R. Stoneman, As-
sistant United States Attorney, and Rob-
ert J. Troester, Acting United States At-
torney, with him on the brief), Oklahoma
City, Oklahoma, for Plaintiff — Appellee.

Before McHUGH, MURPHY, and
CARSON, Circuit Judges.

McHUGH, Circuit Judge.

Linda Zotigh of Hammon, Oklahoma
was murdered and her trailer, in which her
boyfriend Tommy Dean Bullcoming also

periodically resided, was set on fire. The
day after law enforcement found Ms. Zo-
tigh’s body, they arrested Mr. Bullecoming
pursuant to a warrant for failure to appear
in court on an earlier marijuana possession
charge. At the time of his arrest, Mr.
Bullcoming had a black duffel bag in his
possession, and he asked law enforcement
to bring the bag with them during his
transport to the courthouse. Law enforce-
ment searched the bag on three separate
occasions and used information from these
searches in the affidavit filed in support of
the search warrant.

Following issuance of a search warrant,
law enforcement found a pair of sandals
spotted with blood inside the bag. Authori-
ties later matched the blood to Ms. Zotigh.
Prior to his trial, Mr. Bullcoming moved
both for an order to access Ms. Zotigh’s
trailer and to suppress evidence from the
duffel bag. The district court denied both
motions. A jury ultimately convicted Mr.
Bullcoming of felony murder, kidnapping,
carjacking, and arson. On appeal, Mr. Bull-
coming challenges the denial of both of his
motions. For the following reasons, we af-
firm the district court’s denial of Mr. Bull-
coming’s motions and affirm his convic-
tions.

I. BACKGROUND

A. Factual History

Ms. Zotigh and Mr. Bulleoming—both
members of federally recognized Indian
tribes—had an on-again-off-again romantic
relationship for approximately two years,
beginning in 2015 and ending with her
death. They broke up frequently, most of-
ten fighting about Mr. Bullecoming’s drink-
ing and drug use. When they were togeth-
er, Mr. Bullecoming lived at Ms. Zotigh’s
trailer located on Indian trust land in
Hammon, Oklahoma. However, Ms. Zotigh
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did not permit Mr. Bullecoming to stay in
the trailer when she was traveling.

In June 2017, Mr. Bullcoming and Ms.
Zotigh were arrested following the discov-
ery of marijuana in Ms. Zotigh’s vehicle.
Consequently, they were both scheduled to
appear in tribal court in Concho, Oklahoma
on September 7, 2017 at 10:30 a.m.

On August 31, 2017, Ms. Zotigh traveled
to Arizona with her adult son, Timothy
Raya, to attend a tribal intramural basket-
ball tournament. Because she would be
away for the weekend, she asked her cous-
ins, Wendell and Chris Johnson, if Mr.
Bullcoming could stay with them at their
nearby house instead of in her trailer. The
Johnsons agreed, and Mr. Bullcoming ar-
rived with a trash bag of clothes and his
wallet to spend the weekend at their home.
During the course of her trip, Ms. Zotigh
broke up with Mr. Bullcoming. After she
returned from Arizona, she asked Wendell
Johnson to tell Mr. Bullecoming “to come
get his belongings” because “she didn’t
want him there no [sic] more.” ROA Vol. 4
at 396-97.

On September 6, 2017, shortly before
midnight, volunteer firefighter Colin Can-
dy noticed Ms. Zotigh’s trailer on fire. Mr.
Candy returned home, woke his wife, and
told her to call dispatch to report the fire,
which she did at 11:53 p.m. Mr. Candy
then met firefighter Timothy Williams at
the fire station and drove the fire truck to
Ms. Zotigh's trailer. After they extin-
guished the fire, the men entered the trail-
er and saw what appeared to be blood on
the walls and subfloor of the hallway.

At around 2:00 am. on September 7,
Special Agent Micah Ware of the Bureau
of Indian Affairs (“BIA”) received a call
advising him of the fire at Ms. Zotigh’s
trailer. When Agent Ware arrived at the
scene, he conducted a brief search of the
trailer to confirm Ms. Zotigh was not in-
side. He took photographs and swabs of

22 FEDERAL REPORTER, 4th SERIES

blood splatter in the kitchen area. He also
observed blood in Ms. Zotigh’s car and
took swabs from the driver’s seat and mid-
dle portion of the car. At 3:30 p.m., Agent
Ware released the trailer to Ms. Zotigh’s
family.

At approximately 6:00 p.m. that same
day, Agent Ware discovered Ms. Zotigh’s
body in a field of tall grass several yards
off a dirt road. Her mouth was covered in
duct tape as was one of her wrists. She
had close to seventy knife wounds and one
had severed her jugular vein.

On the evening of September 6, prior to
Ms. Zotigh’s murder, Mr. Bullcoming was
at the Johnsons’ house about two-hundred
feet from Ms. Zotigh’s trailer. At some
point, Mr. Bullcoming left without being
seen by either of the Johnson brothers.
Mr. Bullecoming was not around when the
Johnsons discovered the fire at Ms. Zo-
tigh’s trailer, and he never came back to
their house.

At around 11:45 p.m. that night, Mr.
Bullcoming arrived at the home of his
aunt, Mary Miles, and her daughter, Jamie
Highwalker. He asked Ms. Highwalker for
a ride to Concho in time for his court date
the next morning. Because Ms. Highwalk-
er could not take him to Concho, she took
Mr. Bulleoming to Elk City where they
stopped at Hutch’s Convenience Store so
Mr. Bullcoming could buy beer before
heading to the home of their cousin, John
Standingwater. Surveillance footage from
Hutch’s Convenience Store showed “what
appeared to be blood on [Mr. Bullcoming’s]
right palm and left ring finger area.” ROA
Vol. 3 at 20-21. Mr. Bullcoming spent the
night at Mr. Standingwater’s home. At Mr.
Standingwater’s home, Mr. Bullcoming
picked up a black duffel bag he had left
there following a previous visit.

From there, Mr. Bullcoming continued
to try and make his way to Concho. The
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evening of September 7, Mr. Bullcoming
and his cousin, Seger Williams, arrived at
Robert Buckman’s house in El Reno and
asked if they could spend the night. Mr.
Buckman agreed to let them sleep in his
living room. Agent Ware and other officers
tracked Mr. Bullecoming to Mr. Buckman’s
home, arriving at around 3:00 a.m. on Sep-
tember 8. Because he missed his Septem-
ber 7 court date, the officers arrested Mr.
Bullcoming on a warrant for failure to
appear in tribal court.

Mr. Bullcoming asked the officers to
bring his black duffel bag with them. La-
ter, Mr. Bullcoming asked Agent Ware to
retrieve his medication from one of the
pockets of the duffel bag. When Agent
Ware did not immediately find the medi-
cation, he emptied the contents of the bag
onto the floor. He observed numerous
items including clothing and shoes but did
not find the medication. Agent Ware then
put the items back into the bag, shut it,
and put the bag in the back of his vehicle.
The bag remained undisturbed in Agent
Ware’s truck throughout the weekend.

Three days later, on Monday, Septem-
ber 11, Agent Ware logged the duffel bag
into an evidence “pod” where it remained.
ROA Vol. 4 at 931. Agent Ware acknowl-
edged that under BIA procedures he
should have logged the bag at the end of
his shift, on September 8. At that time,
however, he had been awake for over
twenty-four hours and thought the circum-
stances warranted an exception. After log-
ging the bag on September 11, Agent
Ware then inventoried and took photo-
graphs of its contents. During that search,
Agent Ware found Mr. Bullcoming’s medi-
cation but did not deliver it to him. On
September 18, an Assistant United States
Attorney indicated the prosecution would
seek a search warrant for the bag, prompt-
ing Agent Ware to conduct a second and
more thorough inventory search of the

duffel bag and to create a list of the items
inside. During this search, he observed
what he thought was possible blood on a
pair of sandals.

On November 1, 2017, a federal magis-
trate judge issued a search warrant for
Mr. Bullcoming’s bag. Agent Ware’s affi-
davit in support of the application provided
a detailed list of the contents of the bag as
well as a statement that “[d]Juring a more
thorough inventory of [Mr. Bullcoming’s]
black bag on September 18” he discovered
“what appeared to be possible red/bloody
spots on a pair of gray size 13 Jordan
slippers.” ROA Vol. 3 at 20-21. The Okla-
homa State Bureau of Investigations later
determined the blood on the sandals was
Ms. Zotigh’s. In addition, the affidavit de-
scribed Mr. Bulleoming’s and Ms. Zotigh’s
recent breakup and the bloody nature of
the crime. Specifically, the affidavit de-
scribed: (1) “fresh blood” found in Ms.
Zotigh’s vehicle and “within the resi-
dence,” (2) a bloody tissue box discovered
near Ms. Zotigh’s body, and (3) “multiple
apparent stab wounds” on Ms. Zotigh’s
body. ROA Vol. 3 at 17, 19. The affidavit
also described blood on Mr. Bullcoming’s
person and clothes including: (1) “what
appeared to be several cuts and/or scrapes
on [Mr. Bullcoming’s] arms, hands, and
legs”; (2) a description of blood observed
on Mr. Bullecoming’s belt; and (3) from
surveillance footage, “what appeared to be
blood on [Mr. Bullcoming’s] right palm and
left ring finger area,” at Hutch’s conven-
ience store. Id. at 20-21. Finally the affida-
vit provided additional circumstantial evi-
dence tying Mr. Bullecoming to the murder
including: (1) a statement from Wendell
and Chris Johnson that Mr. Bullcoming
had left their home that evening and had
not returned, (2) a statement from Ms.
Zotigh’s daughter that her mother and Mr.
Bullcoming often visited the location where
Ms. Zotigh’s body was found, and (3) a
statement from a witness that she may
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have observed Mr. Bullcoming driving Ms.
Zotigh’s car at a “high rate of speed” the
evening of the murder. Id. at 17-22.

B. Procedural History

A federal grand jury in the United
States District Court for the Western Dis-
trict of Oklahoma indicted Mr. Bullcoming
on charges of first-degree premeditated
murder, first-degree felony murder, car-
jacking resulting in death, kidnapping re-
sulting in death, and arson. Mr. Bullcom-
ing pleaded not guilty.

Prior to trial, Mr. Bullcoming filed a
motion for an order permitting access to
Ms. Zotigh’s trailer. Mr. Bulleoming ar-
gued defense counsel would be able to
obtain forensic evidence and important
ceremonial items that he claimed to have
left in the trailer, which would support Mr.
Bullcoming’s argument that he would not
have incinerated the trailer with his cere-
monial items inside. Mr. Bullcoming cited
his Sixth Amendment right to effective
assistance of counsel in support of his mo-
tion. The district court found it did not
have authority “to order entry and inspec-
tion of property that is not within the
government’s possession, custody, or con-
trol,” and denied Mr. Bullcoming’s motion
for access to the trailer. ROA Vol. 1 at 211.

Mr. Bullcoming also moved to suppress
the evidence from his duffel bag, specifical-
ly, the sandals flecked with Ms. Zotigh’s
blood. According to Mr. Bullcoming, the
information about the bag’s contents pro-
vided by Agent Ware in the affidavit for
the search warrant was unconstitutionally
obtained and therefore tainted the war-
rant, making the search illegal. The dis-
trict court held that “the affidavit contains
enough evidence to support probable cause
to search Defendant’s black bag and its
contents, even after excising all informa-
tion concerning the contents for the reason
that it may have been derived from an

22 FEDERAL REPORTER, 4th SERIES

illegal search.” Id. at 533. The district
court found that while the description of
the blood on the sandals “certainly bol-
ster[ed] the finding of probable cause” the
evidence was not necessary to establish
probable cause in light of the other evi-
dence presented in the affidavit including:
(1) the blood on Mr. Bullcoming’s hand
shown in the surveillance video, (2) the
scrapes and cuts on Mr. Bullcoming’s body
at the time of his arrest, (3) the blood on
Mr. Bullcoming’s belt, and (4) the fact Mr.
Bullcoming had the black duffel bag with
him when arrested and requested that law
enforcement bring it with them. Id. The
district court also held the evidence was
admissible because authorities would have
inevitably discovered it even if Agent
Ware’s inventory searches were unconsti-
tutional. The district court therefore de-
nied the motion to suppress.

A jury ultimately found Mr. Bullcoming
guilty of first-degree felony murder, car-
jacking resulting in death, kidnapping re-
sulting in death, and arson. Following his
sentencing, Mr. Bullcoming filed a timely
notice of appeal.

II. DISCUSSION

On appeal, Mr. Bullcoming challenges
the district court’s denial of both his mo-
tion to access Ms. Zotigh’s trailer and his
motion to suppress evidence obtained from
his duffel bag. We address each motion in
turn and affirm the district court’s denial
of both motions.

A. Motion to Access Trailer

We first turn to Mr. Bullcoming’s chal-
lenge regarding his motion to access Ms.
Zotigh’s trailer. Mr. Bullcoming argued to
the district court that access to the trailer
would allow him to examine forensic evi-
dence and find emotionally significant cer-
emonial items in support of his defense
that he would not have intentionally
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burned down the trailer. At the time Mr.
Bullcoming filed his motion, a third party,
not the Government, possessed Ms. Zo-
tigh’s trailer. The district court ultimately
held it did not have authority “to order
entry and inspection of property that is
not within the government’s possession,
custody, or control,” and denied Mr. Bull-
coming’s motion for an order to access the
trailer. Id. at 208-14.

[1] On appeal, Mr. Bullcoming does
not address whether the district court had
authority to order the requested access.
Instead, he argues “the district court in-
truded on [his] due-process right to a fair
trial, as well as the ability of his attorneys
to provide the effective representation re-
quired by the Sixth Amendment, by deny-
ing him access to the trailer.” Aplt. Br. at
61. We review the district court’s denial of
Mr. Bullecoming’s motion de novo. United
States v. W.R. Grace, 526 F.3d 499, 505
(9th Cir. 2008) (“a district court’s rulings
on the scope of its authority to order dis-
covery under Federal Rule of Criminal
Procedure 16” are reviewed de novo). Be-
cause we agree with the district court that
it lacked authority to grant the requested
access, we affirm the district court’s denial
of Mr. Bullcoming’s motion.

[2] There is “no general constitutional
right to discovery in a criminal case.”
Weatherford v. Bursey, 429 U.S. 545, 559,
97 S.Ct. 837, 51 L.Ed.2d 30 (1977). Howev-
er, under Federal Rule of Criminal Proce-
dure 16, a district court may regulate dis-
covery and may “for good cause ... grant
other appropriate relief.” Fed. R. Crim. P.
16(d)(1). Before the district court, Mr.

1. While some states do permit criminal defen-
dants to access third-party property under
state constitutions, others do not. See, e.g.,
People In Interest of E.G., 368 P.3d 946, 954
(Colo. 2016) (holding ‘“‘neither the United
States Constitution, the Colorado Rules of
Criminal Procedure, nor any statute provides

Bullcoming argued this language gave the
court authority to grant him access to Ms.
Zotigh’s trailer. We agree with the district
court that it did not.

[3,4]1 Mr. Bullecoming has pointed us to
no support for the proposition that a feder-
al court has authority to order access to
the property of a third party for purposes
of discovery in a criminal case. While no
federal appellate courts appear to have
addressed this issue, the federal district
courts that have considered it have de-
clined to grant such authority. See, e.g.,
United States v. Hawk, No. CR 12-50044-
JLV, 2013 WL 773908, at *2 n.1 (D.S.D.
Feb. 28, 2013) (unpublished) (“The defen-
dant has not presented any case law, nor is
this court aware of any case law within the
Eighth Circuit, which supports an absolute
constitutional right to enter a private resi-
dence not in control of the government in
order to view the scene of the charged
offense.”); United States v. Bryant, No.
8:08CR377, 2009 WL 3229756, at *1-2 (D.
Neb. Oct. 5, 2009) (unpublished) (denying
the defendant’s motion for leave to inspect
the premises of a nonparty). Although Mr.
Bullcoming is correct that there are some
states that appear to allow for this kind of
discovery,! see, e.g., State v. Tetu, 386 P.3d
844, 857 (Hawaii 2016) and Henshaw v.
Commonwealth, 451 S.E.2d 415, 419 (Va.
App. 1994), these cases rely upon state
constitutions with broader discovery rights
for defendants, not the United States Con-
stitution. In addition, it is recognized that
Rule 16 does not require the Government
to “take action to discover information
which it does not possess,” United States
v. Tierney, 947 F.2d 854, 864 (8th Cir.

the trial court with the authority to grant
access to [a] private home without ...con-
sent”’); State v. Lee, 929 N.W.2d 432, 440
(Minn. 2019) (holding that Minnesota discov-
ery rules “do[ ] not require the State to allow
a defendant to inspect a crime scene that is in
control of a third party”’).
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1991), nor is the Government required to
secure information from third parties.
United States v. Gatto, 763 F.2d 1040, 1048
(9th Cir. 1985).

[6] On appeal, Mr. Bullcoming argues
his “due-process right to a fair trial and
his Sixth Amendment right to the effective
assistance of counsel” were infringed be-
cause he was not permitted access to the
trailer. Aplt. Br. at 59. However, in sup-
port of this argument, Mr. Bullcoming
points only to the same inapplicable state
cases as discussed supra. And we find no
support under the United States Constitu-
tion or federal statutes to support Mr.
Bullcoming’s arguments. Indeed, allowing
such discovery would collide with a pano-
ply of federal constitutional rights held by
the third-party owner of the property.?

Because the district court lacked the
authority to grant Mr. Bullcoming access
to Ms. Zotigh’s trailer and because Mr.
Bullcoming failed to substantiate his con-
stitutional claims, we affirm the district
court’s denial of Mr. Bullcoming’s motion.

B. Motion to Suppress

[6,7] We next turn to the district
court’s denial of Mr. Bullcoming’s motion
to suppress. Because the district court de-
nied Mr. Bullcoming’s motion to suppress,
“we accept the district court’s findings of
fact unless they are clearly erroneous.”
United States v. Gandara-Salinas, 327
F.3d 1127, 1129 (10th Cir. 2003). However,
“[t]he ultimate determination of reason-
ableness under the Fourth Amendment is
a conclusion of law that we review de
novo.” Id.

On appeal, Mr. Bullecoming challenges
two of the three searches undertaken by

2. Even if Mr. Bullcoming had obtained access
to the trailer, it is unlikely it would have
advanced the defense. The trailer had been
left open to the elements and trespassers for
many months after the murder. To the extent

22 FEDERAL REPORTER, 4th SERIES

Agent Ware—the first on Monday, Sep-
tember 11, and the second on Monday,
September 18. Mr. Bullcoming argues
these searches were illegal, and therefore
the affidavit Agent Ware submitted in sup-
port of the application for a search war-
rant—which contained information ob-
tained from these searches—tainted the
warrant and the ultimate search of the
bag. He argues the district court should
therefore have suppressed the evidence
collected from his duffel bag, specifically,
the forensic blood evidence from the san-
dals.

Ultimately, the district court did not de-
cide whether either of Agent Ware’s
searches were reasonable. Instead, the dis-
trict court excised the description of the
bloody sandals from the affidavit and con-
cluded, “the affidavit contains enough evi-
dence to support probable cause to search
Defendant’s black bag and its contents,
even after excising all information concern-
ing the contents for the reason that it may
have been derived from an illegal search.”
ROA Vol. 1 at 533. The district court
therefore denied Mr. Bullcoming’s motion
to suppress.

[8,91 We agree with the district court
that it is immaterial whether Agent
Ware’s searches on September 11 and
September 18 were illegal; the affidavit in
support of the search warrant contained
enough information to establish probable
cause even without the information ob-
tained from those searches. “When a war-
rant is tainted by some unconstitutionally
obtained information, we nonetheless up-
hold the warrant if there was probable
cause absent that information.” United

any forensic evidence remained, it would be
compromised and there was no way to assure
that anything that might be found in the trail-
er was there at the time of the crime.
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States v. Sims, 428 F.3d 945, 954 (10th
Cir. 2005). Said in another way, “[a]ln affi-
davit containing erroneous or unconstitu-
tionally obtained information invalidates a
warrant if that information was critical to
establishing probable cause. If, however,
the affidavit contained sufficient accurate
or untainted evidence, the warrant is nev-
ertheless valid.” Id. (quotation marks
omitted).

[10-12] Probable cause is a “flexible,
common-sense standard,” and we therefore
“must interpret the Government’s affidavit
in a flexible, common-sense way.” United
States v. Biglow, 562 F.3d 1272, 1282 (10th
Cir. 2009) (quoting Illinois v. Gates, 462
U.S. 213, 239, 103 S.Ct. 2317, 76 L.Ed.2d
527 (1983)). “An affidavit establishes prob-
able cause for a search warrant if the
totality of the information it contains es-
tablishes the fair probability that contra-
band or evidence of a crime will be found
in a particular place.” United States v.
Barajas, 710 F.3d 1102, 1108 (10th Cir.
2013) (quotation marks omitted). We re-
view de novo the question of whether there
was probable cause presented by the affi-
davit even without the information from
the challenged searches. United States v.
Loera, 923 F.3d 907, 914-15 (10th Cir.
2019). Excising the information included
from the challenged searches, we conclude
the affidavit established probable cause to
support the search warrant for Mr. Bull-
coming’s bag.

[13] The affidavit described Mr. Bull-
coming’s and Ms. Zotigh’s fraught relation-
ship, recent breakup, and the nature of the
crime—including the amount of blood
found in Ms. Zotigh’s car and trailer. Spe-
cifically, the affidavit detailed the “fresh
blood” found in Ms. Zotigh’s vehicle and
“within the residence,” a bloody tissue box
discovered near Ms. Zotigh’s body, and
Ms. Zotigh’s body which had suffered
“multiple apparent stab wounds.” ROA

Vol. 3 at 17, 19. Importantly, the affidavit
also described “what appeared to be sever-
al cuts and/or scrapes on [Mr. Bullcom-
ing’s] arms, hands, and legs,” blood ob-
served on Mr. Bullcoming’s belt, and from
surveillance footage, “what appeared to be
blood on [Mr. Bullcoming’s] right palm and
left ring finger area.” Id. at 20-21. The
affidavit provided additional circumstantial
evidence tying Mr. Bullcoming to the mur-
der including: (1) a statement from Wen-
dell and Chris Johnson that Mr. Bulleom-
ing had left their home that evening and
had not returned, (2) a statement from Ms.
Zotigh’s daughter that her mother and Mr.
Bullcoming often went to the location
where Ms. Zotigh’s body was found, and
(3) a statement from a witness that she
may have observed Mr. Bullecoming driving
Ms. Zotigh’s car at a “high rate of
speed”—she estimated she was 20% to
30% sure. Id. at 17-22. None of this infor-
mation was obtained from the challenged
searches.

The only information obtained as the
result of Agent Ware’s challenged searches
in the affidavit was its description of the
general contents of the duffel bag. Most
significantly, the affidavit states “[d]Juring
a more thorough inventory of [Mr. Bull-
coming’s] black bag on September 18,
2017, your affiant observed what appeared
to be possible red/bloody spots on a pair of
gray size 13 Jordan slippers.” Id. at 20. We
agree with the district court, however, that
the information provided in the affidavit,
without reference to the possible blood on
the Jordan slippers, is sufficient to estab-
lish probable cause that evidence of Ms.
Zotigh’s murder would likely be found in
Mr. Bulleoming’s duffel bag.

Because the murder involved numerous
stab wounds and a great deal of blood, and
Mr. Bullcoming had cuts on his arm and
blood on his hand after the murder, it was
reasonable to assume that Mr. Bullcom-
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ing’s clothes may have provided DNA evi-
dence of the crime. When Mr. Bullcoming
went to the Johnsons’ home, he brought
clothes and his wallet in a trash bag before
later picking up his duffel bag at Mr.
Standingwater’s home. And following
Agent Ware’s consensual search of the
bag—when Mr. Bullecoming asked him to
check for his medicine—Agent Ware was
aware the duffel bag contained clothing.? Tt
was reasonable to assume that the clothes
contained in Mr. Bulleoming’s duffel bag
might have been clothes he wore the night
of the murder. While it is not clear from
the record what happened to the trash bag
of clothes Mr. Bullcoming brought to the
Johnsons’ home, it is reasonable to assume
he might have placed those clothes into the
duffel bag when he arrived at Mr. Stand-
ingwater’s home. Alternatively, the clothes
he wore to Mr. Standingwater’s on the
evening of the murder might have been
stored in the duffel bag, regardless of what
happened to the trash bag’s contents. Giv-
en the bloody nature of the murder, there
was therefore a “fair probability” that a
search of Mr. Bulleoming’s duffel bag and
the clothing inside would reveal DNA evi-
dence helpful to resolving the crime. Bara-
jas, 710 F.3d at 1108; see also United
States v. Woody, 250 F. App’x 867, 876
(10th Cir. 2007) (unpublished) (discussing
the bloody nature of a murder and the
resulting expectation that forensic evi-
dence should have been found on suspect’s
clothing and backpack).

Because the affidavit contained “suffi-
cient accurate ... evidence” to support
probable cause even without the informa-
tion from Agent Ware’s challenged
searches, the warrant was valid, and the
district court was correct to deny Mr. Bull-

3. Mr. Bullcoming argues that his request to
bring the duffel bag with him when he was
arrested compels a conclusion that it did not
contain inculpatory evidence. We disagree.
Although it may have been in Mr. Bullcom-
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coming’s motion to suppress. Sims, 428
F.3d at 954. For these reasons, we affirm
the district court’s denial of Mr. Bullcom-
ing’s motion to suppress.

III. CONCLUSION

For the foregoing reasons, we AFFIRM
the district court’s denial of Mr. Bullcom-
ing’s motion to access Ms. Zotigh’s trailer
and his motion to suppress, and we AF-
FIRM Mr. Bullcoming’s convictions.
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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

)
)
)
)
-Vs- ) No. CR-18-86-G
)
TOMMY DEAN BULLCOMING, )

)

)

Defendant.

Now before the Court are Defendant Tommy Lee Bullcoming’s Motion for Order
Permitting Access to Evidence (Doc. No. 55) and Defendant’s Motion for Order Directing
Transmission of Evidence (Doc. No. 64). The United States has responded in opposition.
See Doc. Nos. 56, 71. Defendant has filed a reply in support of the former motion. See
Doc. No. 62. On January 9, 2019, the Court heard argument from counsel as to these
motions. On January 15, 2019, Defendant—as permitted by the Court—submitted to the
Court, ex parte, additional information in support of his motions. See Doc. Nos. 75, 76.

Entry and Inspection of the Trailer House

First, in Defendant’s Motion for Order Permitting Access to Evidence (Doc. No.
55), Defendant requests that the Court order that the defense be permitted to enter and
inspect a trailer house, located in Hammon, Oklahoma, that is alleged to be the scene of

one or more crimes charged in the Indictment.

All Vol 1 - CR-18-86-G - Page 208 of 789
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In the Indictment, the United States has charged Defendant with the first-degree
premeditated murder of L.Z., an Indian, within Indian Country in the Western District of
Oklahoma, as well as first-degree felony murder, carjacking, kidnapping, and arson. The
trailer house that is the subject of Defendant’s request was inhabited by L.Z. prior to and
at the time of her death on or around September 6, 2017. The parties do not dispute that
Defendant, at least during some portion of the months prior to L.Z.’s death, lived with L.Z.
at the trailer house. Nor do they dispute that L.Z., some time shortly before her death,
ended her relationship with L.Z. and directed him to remove his possessions from the trailer
house. The United States alleges that on September 6, 2017, Defendant killed L.Z.,
possibly at the trailer house, and then set the trailer house on fire. The trailer house was
damaged but not destroyed by the fire.

Because the trailer house and the land on which it is located are tribal-affiliated
property, the disposition of L.Z.’s interest in that property is the subject of probate
proceedings administered by the Department of the Interior. Law enforcement agents
searched the trailer house before releasing it on September 7, 2017. Counsel for the United
States has produced to Defendant photographs and written reports relating to the search.
Since the trailer house was released by government agents on September 7, 2017, it has
been unoccupied and exposed to the elements.

As authority for the requested order, Defendant cites Federal Rule of Criminal
Procedure 16(d)(1), which states:

Protective and Modifying Orders. At any time the court may, for good

cause, deny, restrict, or defer discovery or inspection, or grant other
appropriate relief. . . .
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Fed. R. Crim. P. 16(d)(1). Specifically, Defendant references the authorization to “grant
other appropriate relief,” id., but that provision must be read in the context of the rule. Rule
16(d)(1) plainly addresses the imposition of limits and conditions on discovery. It does not
affirmatively authorize any type of discovery, such as the inspection of private property.
Secondarily, Defendant suggests that the requested order is permitted by virtue of
the United States’ “control” of the trailer house resulting from the Department of Interior’s
role in administering probate proceedings. This assertion implicitly invokes Federal Rule
of Criminal Procedure 16(a)(1)(E), which states:
Documents and Objects. Upon a defendant’s request, the government must
permit the defendant to inspect and to copy or photograph books, papers,
documents, data, photographs, tangible objects, buildings or places, or
copies or portions of any of these items, if the item is within the government’s
possession, custody, or control and:
(i) the item is material to preparing the defense;
(i) the government intends to use the item in its case-in-chief at trial;
or
(iii) the item was obtained from or belongs to the defendant.
Fed. R. Crim. P. 16(a)(1)(E) (emphasis added).! The United States argues, and the Court
agrees, that the authority of the Department of the Interior to adjudicate who inherits
interests in Indian Country property does not constitute “possession, custody, or control”

of that property for the purpose of Rule 16(a)(1)(E). Further, courts have generally

construed the term “government” as used in that provision to include only the prosecutors

! Elsewhere in Defendant’s submissions, Defendant appears to acknowledge that Rule
16(a)(1)(E) does not authorize the requested entry and inspection. See Def.’s Reply, Doc.
No. 62, at 3 (“Because the trailer is no longer within the custody of the United States, it is
not a ‘building’ subject to inspection by the defense pursuant [to] Rule 16(a)(1)(E).”).

3
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and any federal agency participating in the investigation of the defendant. Cf. United States
v. Jackson, 850 F. Supp. 1481, 1503 (D. Kan. 1994) (finding that an item is “within the
possession of the government if the prosecutor has knowledge of it and access to it, and
the ‘prosecutor will be deemed to have knowledge of and access to anything in the
possession, custody or control of any federal agency participating in the same investigation
of the defendant’” (quoting United States v. Bryan, 868 F.2d 1032 (9th Cir. 1989))); see
also United States v. Lujan, 530 F. Supp. 2d 1224 (D.N.M 2008) (same). The Department
of the Interior does not qualify under that definition.

In sum, Defendant has supplied no authority that would allow the Court to order
entry and inspection of property that is not within the government’s possession, custody,
or control. Because that is not the circumstance here, Defendant’s Motion for Order
Permitting Access to Evidence (Doc. No. 55) is DENIED. See United States v. Hawk, No.
CR-12-50044-JLV, 2013 WL 773908 (D.S.D. Feb. 28, 2013) (denying defendant’s motion
to view scene of charged offense because “[e]ven if viewing the scene of the alleged
offense were material to the defendant’s case under Rule 16(a)(1)(E)(i), which the
defendant has not demonstrated, the court cannot order the government to allow defense
counsel to inspect that which the government does not possess or control”); United States
v. Bryant, No. 8:08CR377, 2009 WL 3229756 (D. Neb. Oct. 5, 2009) (denying defendant’s
motion for leave to inspect the premises of a nonparty because “[t]he court cannot issue a

search warrant upon the request of a criminal defendant”).
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Unmonitored Testing of Physical Evidence

In Defendant’s Motion for Order Directing Transmission of Evidence (Doc. No.
64), Defendant requests that defense counsel and experts be allowed unmonitored access
to items of physical material collected by the United States in the course of its investigation
of this matter. At the hearing, the parties specified that this material includes L.Z.’s
clothing, Defendant’s clothing, shoes, and backpack, a chair taken from the trailer house,
tape found on L.Z.’s body, pieces of floor from the trailer house, and various blood swabs.
At the time of the hearing, the defense had viewed this evidence twice previously.
Defendant acknowledges that the United States has agreed that the defense may examine
and test the material at issue. The parties’ dispute is limited to whether and to what extent
such examination and testing must be done in the presence of government monitors.

Defendant requests an order directing the United States to transmit the physical
material referenced above to an independent forensic laboratory in Jackson, Mississippi for
analysis and testing. The United States is not willing to release the material from its
custody and control: it proposes that the examination of the material, and the collection of
any samples therefrom, be conducted at a government facility with government monitors,
and Defendant’s expert(s) may then test the samples in a private, unmonitored facility.
Defendant responds that its examination and testing of the material will necessarily divulge
potential defense strategies and, therefore, the presence of government monitors presents a
danger of prejudicing the Defendant at trial. At the hearing, counsel for the United States

proposed that the monitors be persons screened from any participation in the investigation
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or prosecution of this case. The Court has reviewed Defendant’s ex parte submission in
this regard.

Upon consideration of the information and authorities presented by the parties, the

Court GRANTS in part and DENIES in part Defendant’s Motion for Order Directing
Transmission of Evidence (Doc. No. 64). The Court finds that the following conditions
are adequate to safeguard Defendant’s rights to confrontation, due process, and to prepare
and present a defense. Cf. United States v. Terry, 702 F.2d 299, 312-13 (2d Cir. 1983).
The Court orders that:

1. Defendant may examine the physical material obtained by the United States in
this matter, as referenced above, and if he chooses collect samples from those
materials for the purpose of being tested at an independent laboratory.

2. The examination and collection of samples will occur at a facility suitable to that
purpose that is selected by the United States.

3. The examination and collection of samples may be monitored by up to two
persons designated by the United States: one federal prosecutor and one federal
law enforcement agent, each of whom shall be a person whose primary
assignment is to an office outside the Western District of Oklahoma.

4. The monitors may report to the Court, in writing, any actions by the defense
team that they believe may have altered or damaged the material being
examined. The information provided in this report shall be limited to that
necessary to explain the actions at issue and shall not contain information

extraneous to that purpose. The Court will then determine whether to provide a

6
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complete, redacted, or summarized copy of the report to counsel. The monitors
are further authorized to seek, ex parte, a protective order from the Court if they
believe that actions of the defense team will exceed the scope of this Order or
materially prejudice the prosecution of Defendant.
-and-

5. The parties are directed to confer as to any additional protocol that either of them
may propose as suitable to, and in furtherance of, the process generally described
above.

IT IS SO ORDERED this this 25th day of January, 2019.

(Yook, B. Bondnss

CHARLES B. GOODWIN
United States District Judge
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Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

March 24, 2022 (202) 479-3011

Mr. Howard A. Pincus

Fed Pub. Def. for Dist. CO &WY
633 17th Street

Suite 1000

Denver, CO 80202

Re: Tommy Dean Bullcoming
v. United States
Application No. 21A540

Dear Mr. Pincus:

The application for an extension of time within which to file a petition
for a writ of certiorari in the above-entitled case has been presented to
Justice Gorsuch, who on March 24, 2022, extended the time to and including
May 6, 2022.

This letter has been sent to those designated on the attached
notification list.

Sincerely,

Scott S. Harris, Clerk
cf
g ‘1_;,, —

~ Jacob A.MLeVitan
¢ Case Analyst
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