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UNITED STATES OF AMERICA, Clerk

Plasntiff — Appellee,
versus -

CeDRrRIC D. BURNS,

Defendant— Appellint.

Application for Certificate of Appealability from the _
United States District Court for the Northern District of Texas
' USDC No. 4:21-CV-414 '
USDC No. 4:19-CR-39-1

_ORDER:
Cedric D. Burns, federal prisoner # 39804-177, seeks a certificate of
appealability (COA) to appeal the denial of his 28 U.S.C. § 2255 motion in
which he attacked his conviction for bank robbery. Burns argues that his trial
counsel was ineffective for not objecting to sentencing enhancements for his
role in the offense and obstruction of justice. Further, he alleges that his
appclléte counsel was ineffective for not contesting the role enhancement on
direct appeal. Burns also raises substantive challenges to the enhancements.
To the extent that he raised other claims in his § 2255 motion that he failed

to reassert in his COA motion, he has waived them. See Hughes v. Johnson,
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191 F.3d 607, 613 (5th Cir. 1999). We lack jurisdiction to consider any new
claims that he has raised initially in his COA motion. See Black ». Davis, 902
F.3d 541, 545 (5th Cir. 2018).

. A COA may be issued “only if the applicant has made a substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); see
Miller-El v. Cockrell, 537 U.S. 322, 336 (2003). When the district court’s
denial-is on the merits, the prisoner “must demonstrate that reasonable
jurists would find the district court’s assessment of the constitutional claims

~ debatable or wrong.”" Slack v. McDaniel, 529 U.S. 473, 484 (2000). When
the district court’s denial is based on a procedural ruling, the prisoner must

. -demonst; ate that “jurists of reason would find it debatable whether the

| estatvalid claim of the denial of a constitutional right and that
jurists of reason would find it debatable whether the district court was correct

in'its procedural ruling.” /.

Burns has not made the required showing. See id. Accordingly, his
motion for a COA is DENIED.

L&LL“MJQM_ I ‘d'
EDITH H. JONES
United States Crreuit Judge
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

CEDRIC D. BURNS, §
, §
Movant, §

. § .

V. § NO.4:21-CV-414-0
, § (NO.4:19-CR-039-0)

UNITED STATES OF AMERICA. § ’
N
Respondent. N

'OPINION AND ORDER
Came on for consideration the motion ochdric D. Burns, movant. under 28 U.S.C. § 2255
“to vacate, seét a51de or correct sentence by aA person in federal custody. The Court having
considered the motion, the government's response. the reply, the record, including the record in
lhc_undcrlying criminal ca.&;e. No. 4:19-CR-039-0, styled “United States v. Cedric D. Burns, et
al.,” and applicable authorities, finds that the motion should be denied.
I. BACKGROUND

The record in the underlying crixniﬁul‘cza.& reflects the following:

On February 13, 2019, movant was named along with others in a one-count indictment
.ch.arging him with robbery of a credit union, in violation of I8 U.S.C. §§ 2113(a) and 2. CR Doc.’
42, Movvam originally entered a plea of not guilty. CR Doc. 48. On April 1. 2019, he entered a plea
o‘i’ guiity. CR Doc. 69. He and his attorney signed a {actual resume setting forth the penaities he
i‘;ivc;‘d. the clements of the otfense, and the stipuizied facts establishing that movant had commitied

the offerse. CR Doc. 62

P The “UR Doc. " reference is to the number of the item an the docket in the underly ing criminal case, No. 4-19.
CR (2390,
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The probation officer prepared the presentence repbrt (“PSR”), which reflected that
movant’s base offense level was 20. CR Doc. 78, § 28. He received a two-level increése for taking
property of a financial institution, id. § 29, a four-level increase for using a dangerous weapon, id.,
1130, a four-level increase for abduction, id. 931, a two-level increase er‘ loss of more than
$95,000 and less than $500,000, id.’ 132, a two-level increase for being an organizer, leader.
manager, or supervisor, id. {34, and a lwo-lével increase for obstruction of justice. /d. § 35. He
recetved a two-level and a one-level reduction for acceptance of responsibility. /d. 99 38, 39. Based
on a total offense level of 33 and a criminal history category of \ , movant’s guideline range was
210 to 262 momhs However, the sm[utonly authorized maximum scnience was 20 years, so
movant’s gmdelme rangc became 210 to 240 months. /d. § 125. The PSR\abo dddresscd factoss.”
that might warrant upward departure, id. 44 138, 139, and factors that might warrant a sentence
outside the advisory guideline system. /d. 49 140, 141, Movam filed objections. (','ITR Doc. 84, and
the probation officer prepared an addendum to the PSR rcjccting thebbjcc{mm. CR Doc. 90.

Movant re-urged his objections at sentencing and the Court overruled them. CR Doc. 132,
The Court sentenced movant to a term of tmprisonment of 24() 'Ilnomhs, noung that even if the
guidciinc; calculation were wrong t};at 15 the sentence that would be irﬁpostd. ld at 7. Movant
appeaicd. CR Doc. 112. His sentence was aﬂ"irmcd. United States v. Burns. 802 1. App’x 860 (5th

Cir. 2020). :
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II. GROUNDS OF THE MOTION

In his motion, movant sets forth two grounds. First, he says that the Court applied erroneous
enhancements. Doc.? 1 at PageID? 4.' Second, he says that he received ineffective assistance of
counsel. /d. at PagelD S.
IvII. APPLICABLE LEGAL STA.NDARDS

A. 28 U.S.C. § 2255

After conviction and exhaustion, or w:-iivcr‘ of any right to appeal, courts are entitled to
presufnc that a defendant stands fairly and finally convicted. United States v. Fra?ly, 456 U.S. 152.

164-165 (1982); Unired Smtes'v. Shaid, 937 F.2d 228, 231-32 (Sth Cir. 1991). A defendant can

A

: challenge" his conviction or sentence after it is prcsuméd. final on "issillesf. ofconstﬂm
Jurisdictional magnitude only, and may not raise an issue for the first time on collateral.review
without showing both "cause” for his procedural default and "actual prejudice” resulting from the
errors. Shaid, 937 F.2d at 232.

Section 2255 does not offer recourse to all who suffer trial errors. It is reserved for
transgressions of conQituUcnm} rights and QL_hc'r narrow injuries ti_wlvcould not have been raised on
direct appeai and wéuld, if condoned, result in a complete mis.carriagc of justice. United States v.
Capua, 656 F.2d 1033, 1037 (5th Cir. Unit A Sept. 1981). In other \\'(.;rcls. a writ of habeas corpus
will not be allowed to Q<) scrvice for an appc:ﬂ. Davis v. United Stares, 417 U.S. 333, ‘345 (1974).
United Stares v. Placente, 81 F.3d 355. 55;’ {5th Cir. 1996). Further, if issues “are raised and

considered on direet appeal. a defendant is thereafter precluded from urging the same issues in a

= The "Doc. " reference is 1o the number of the item on the docket in this ¢ivil action
*The “PagelD " reference is to the page number assigned by the Court's electronie fling svstem and 15 used because
the type-writien page numbers on the form used by movant are not the actuni nage sumbers of the document and also
because movant attached to the form a handwritten memorandum.
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later collateral attack.” Moore v. United States, 598 F 2d 439, 441 (5th Cir. 1979) (citing Buckelew
‘v. United States, 575 F.2d 515, 517-18 (Sth Cir. 1978))

B. Ineffectlve Assistance of Counsel

To prevail on an ineffective assistance of counsel _claim, movant must show that (1)
counsel's perforgnance fell below an objective standard'of.reasonablencss and (2) there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceedings
would have been different. Strickland v. Washingion, 466 U.S. 668, 687 (1984); see also Missouri
v, Frye, 566 US 133, 147 (__201‘2)7. "TA] court need not dé{cnninc whether counsel's performance
was deficient before exammmo the prejudice suffered by 1h; dumd.am as a reﬂult of the alleged
defluenmes ! Smck/and 466 U.S. at 697; see also United States v. Siewart, ’)O" F3d 730 '751.
(5th Cir. 2000). AThe likelihood ‘of a different result must bc substantial, not just conceivable,”
Harrington v. Richter, 56é U.S. 86, 112 (2011), and a movan: must prove that counsel's errors "so
undermined the proper funct'ioning_ of the advcfsarial process that the trial cannot be relied 011/;15
havmo produced a just result. Cu//en v. Pinholster, 563 U S 170,189 (2011) (quoting Srrz’ck?and.
460 U.S. at 686). .fug'icial scrutiny of this type of claim must be highly dci’crcqu'l and the defendant
must overcome a slrorllg presumption that his counsel’s conduct falls wi_ihin the wide range of
reasonable professional assistance. Strickland. 466 U.S. at 689. Simply making conclusory
alluganons of deflCICﬂl performance and prejudice is not sufficient to meet the Strickland test.
Miller v. Johnson, 200 F.3d 274.. 282 (5th Cir. 2000).
- IV ANALYSIS
Under his first ground, movent argues that he shoufd not have received enhancements for

!

ihduction. lmdcxxhxp role, obstruction of justice. and use of a dangerous w capon. Doc. 1 at PagelD



4, 14-30. Movant raised the abduction enhancement argument on appeal, and it was rejected by
the Fifth Circuit. United States v. Burns, 802 F. App’x 860 (5th Cir. 2020). He cannot raise it here.
United States v. Kalish, 780 F.2d 506, 508 (5th Cir. 1986). Likewise, his other arguments as to the
enhancements are barred.

Section 2255 is reserved for constitutioﬁal errors and other injuries that could not have
been raised on direct appeal and would result in a miscarriage of justice if left unaddressed. Unired
Stares v. Williamson, 183 F.3d 458, 462 (5th Cir. 1999). Misapplicatipn of the guidelines is not
c‘ognizableundcr §v2255_ Id. Moreover, as the governnicnt n;)les‘ movant has not made any attempt
to show cause and prejudice to be able to proceed with these ar ‘guments here. Doc. 5§ at 7-8. And,
finally, movant could not show pl‘CjUdlCC In any event as the enhan cements were propexly applicd. ’\
ld. at b 10. As the Flfth Circuit noted. robbery victims arc abducted for the purpose of the
enhancement even when they never leave the building, so long es the victims are forced (as they
were in lhi‘s case) to move from one arca of the building te another to aid in the commission of the
offense. Burns, 802 F. App'x at 861. The leadcr/orudruu enhancement was appropriate because
movant recruiied two ce)-defendams Lo act as getaway drivers and mstructed them on where to go
and where to park; movmﬂ was the main assailant during the robbery: afterwards. he el1c0LJx‘agcd
his co-defendant to keep driving so as to gel away from police. CR Doc. 78, {4 15-16, v18, 34
United States v. Delgado, 672 F.3d 320, 345 (5th Cir. 20‘.12). The obstruction enhancement was
appropriale because movant recklessly created a substantial risk of death or serious bodily injury

/

in the course of {lecing law enforcement by encouraging his co-defendant 10 keep doiving. /d

<

T 2224, 35, Lonted Stees v Terrazas. $15F. App ™ 767, 770 (5th Cir. 20200 USSG 3CHT em:
n.5. And, the usc of adangerous weapon enhancement: was appropriate because movant used a



-

replicavfir‘earm that closely resembled such an instrument and used it in such a manner that created ‘
the impression that it was real. CR Doc. 78, 4 21, 30; CR Doc. 90 at 2. The Court was entitled to
reply on the information containevd in the PSR and addendum. United States v. Sanchez, 850 F.3d
767, 769 (5th Cir. 2017). Movant has not shown that any of the information upon which the Court
relied was unreliable.
In his second ground, movant says that he reccived ineffective assistance of counsel. His
sole support for this ground is the conclusory statement that “counsel did not effectivelv file a
~ direct appeal, nor did c@nsel raise objections in an cffcctivc. manner regarding the seatencing
enhancements.” Doc. | at PagelD 3. He does not address this ground in his memorandum. /d. a;

PageID 13--30:. His allegation is insufficient to meet the Strickland test. Miller. 200 F.3d at 282. In

any event, counsel -did file objections*tét the enhancements. That he did not prevail does not

establish jnct‘fcclivcn.css. Dorsey v. Stephens, 720 F.3d 309 (5th Cir. 2013). Further. counsel did
(
pursue an appeal on movant's behalf. Appeilate counsel is not required to raise every nonfrivolous
ground of appeal available. /d. at 320. Because Cbunscl filed a merits brief on behalf of movant,
»movam. must show that a particular nqnfrivgious 1ssue was clearly stronger than the 1ssues counsel
did present..h’l‘ Movant must overcome the strong presumption that counseli’s choice of the issues
presented was a matter of tactics rather than sheer neglect. /d. To b¢ deficient, the decision not to
raise an issue must fall “below an objective staﬁdard of rcasonableness.” United States v. Phillips,
210 F.3d 345, 348 (5th Cir. 2000)(quoting Strickland. 466 U.S. at 688). And. movant must show
“a reasonable probabiiity that, but for counsel’s unprotessional errors, the resuit of the proceeding
woutd have been dilferent.” Id. at 330 (quoting Sirickiand, 466 U.S. at 694, n other wards. he

must show that the Fifth Circuit would have granted relief on appeal. /d. He has made no attempt
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to do so, and, for the reasons discussed, he could not show prejudice becaus_e the enhancements
were properly applied.*
V. CONCLUSION
Fo.r the reasons discussed herein, the Court DENIES £he relief soughﬁ in movant’s mbtion
under § 2255.
| Furtheh pursuant to 28 U.S.C. § 2253(c), for the rcasbns discﬁssed herein, a certificate of
appealability is DENIED.

SO ORDERED on this 14th day of June, 2021.

- Reed O Connor
_ UNITED STATES DISTRICT ]UDGE
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