No. 21-5533

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
DEXTER DURRELL COOPER, ) FILED
_ ) Jan 21, 2022
Petitibner-Appellant, ) DEBORAH S. HUNT, Clerk
)
v. ) ORDER
o )
UNITED STATES OF AMERICA, )
)
Respondent-Appellee. )

Before: GILMAN, KETHLEDGE, and MURPHY, Circuit Judges.

Peti‘tioner Dexter _Dlln'rell Cooper appeals from the district court’s denial of his motion to
vacate, set aside, or correct his sentence under 28 U.S.C. § 2255. He moves for release pending
appeal a,l?d to expedite a decision on that motion. In addition, he profferé six memoranda in support
of his motion for release. The government responds in opposition to release and Cooper replies.

Federal Rule of Appellaté Procedure 23 governs release from the denial of a motion to
vacate. To obtain release, Cooper must demonstrate not only that he raisgs a substantial claim on
appeal, but also show “some circumstance making th[e] application exceptional and deserving of
special treatment in the interests of justice.” Aromson v. May, 85 S. Ct. 3, 5 (1964) (Douglas, J.,
in chambers); see also Dotson v. Clark, 900 F.2d 77, 79 (6th Cir. 1990): : A federal prisoner who
appeals the denial of a motion to vacate under § 2255 must first obtain a certificate of appealability.

28 U.S.C. §§ 2255(d); 2253(0)(i). The court will“issue a certificate of appealability only if a
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movant makes “a substantial showing of the denial of aAconstitutiona] right” 28 US.C. §
2253(c)(2).

Cooper’s central érgument in support of release is that the government failed to disclose
additional information relating to the 911 call and incident report surrounding his arrest, in
violation of Brady v. Maryland, 373 U.S. 83 (1963). He spéciﬁcally points to the fact that the call
was “officer initiated.” The government responds that, even if it was withheld,v the additional
documentation is immaterial bécause the responding officer testified that he was responding to the
sound of nearby gunshots when he located Cooper.

Cooper was denied a certificate of appealability by the district court, which strongly
suggests that he has nét raised a substantial issue on appeé]. See 28 U.S.C. § 2253(c). In addition,
the government persuasively argues that the alleged new evidence does not undermine the district
court’s denial of Cooper’s motion to suppress—a denial that we affirmed. His additional assertion
of actual innocence is unavailing in light of his guilty plea.

The motion for release pending appeal is DENIED, and the motion to expedite is DENIED
AS MOOT.

ENTERED BY ORDER OF THE COURT

U A Mot

Deborah S. Hunt, Clerk
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Additional material
from this filing is
available in the
Clerk’s Office.



