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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

CHARLES WYCUFF, )
)
)Petitioner-Appellant,
)
) orderv.
)
)

ED SHELDON, Warden, )
)

Respondent-Appellee.

Before: MOORE, GILMAN, and KETHLEDGE, Circuit Judges.

Charles Wycuff, an Ohio prisoner, petitions for rehearing of our August 9, 2021, order 

denying his motion for a certificate of appealability. We have reviewed the petition and conclude 

that this court did not overlook or misapprehend any point of law or fact in denying Wycuff s 

motion for a certificate of appealability. See Fed. R. App. P. 40(a)(2).

Accordingly, the petition for rehearing is DENIED.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

CHARLES WYCUFF, )
)

Petitioner-Appellant, )
)
) ORDER
)

ED SHELDON, Warden, )
)

Respondent-Appellee. )

Before: LARSEN, Circuit Judge.

Charles Wycuff, an Ohio prisoner proceeding pro se, appeals the district court’s denial of 

his petition for a writ of habeas corpus, filed pursuant to 28 U.S.C. § 2254. This court construes 

Wycuff s timely notice of appeal as an application for a certificate of appealability (COA). See 

Fed. R. App. P. 22(b)(2). Wycuff has filed a motion to proceed in forma pauperis on appeal.

In October 2015, a jury convicted Wycuff of rape, gross sexual imposition, and sexual 

battery, with sexually violent predator specifications. The trial court sentenced Wycuff to an 

aggregate sentence of life plus 105 years. The Ohio Court of Appeals affirmed the trial court’s 

judgment, State v. [C. W.], No. 15AP-1024, 2018 WL 1807294, at *1 (Ohio Ct. App. Apr. 17, 

2018), and the Ohio Supreme Court declined to accept jurisdiction of the appeal, State v. [C.W. ], 

No. 2018-0716 (Ohio Aug. 15,2018).

In June 2017, while his direct appeal was pending, Wycuff filed in the trial court a motion 

to vacate or set aside the judgment of conviction and sentence, raising a claim that one of his 

attorneys at trial was ineffective due to mental illness (Alzheimer’s disease). There is no indication 

in the record that the trial court ever ruled on this motion.

In June 2018, Wycuff filed an application to reopen his direct appeal pursuant to Ohio 

Appellate Rule 26(B), asserting that appellate counsel was ineffective for failing to raise a claim
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that trial counsel’s mental illness rendered him ineffective. The Ohio Court of Appeals denied 

Wycuff s application, and the Ohio Supreme Court declined to accept jurisdiction of the appeal.

In August 2019, Wycuff filed a § 2254 petition in the district court, raising the following 

grounds for relief: (1) the trial court denied him his rights to due process and a fair trial when it 

allowed the State to introduce evidence of prior bad acts; (2) the trial court denied him his rights 

to due process and a fair trial when it allowed the State to cross-examine him on prior bad acts that 

were previously determined to be cumulative and prejudicial; (3) trial counsel was ineffective for 

failing to object to the prior-bad-acts evidence, failing to request limiting instructions, and failing 

to object to improper language used in the verdict forms; and (4) his convictions on multiple counts 

that concerned the same conduct violated his right to be free from double jeopardy.

After , the State filed a response to the petition, Wycuff filed a motion for a stay and 

abeyance of the proceedings. Wycuff explained that he had recently filed in the trial court a motion 

for a new trial based on newly discovered evidence and ineffective assistance of trial counsel. A 

review of the trial court’s docket reveals that Wycuff filed this motion on December 18, 2019. In 

the motion, Wycuff asserted that counsel provided ineffective assistance due to his mental illness. 

He explained that, in April 2019, he learned that one of his trial attorneys had passed away due to 

Alzheimer’s disease and dementia. The trial court has not yet ruled on this motion. Wycuff asked 

the district court to hold his § 2254 petition in abeyance pending a ruling on this motion from the 

trial court.

A.magistrate judge denied Wycuff s motion for a stay and abeyance, explaining that the 

petition presented no unexhausted claims. The magistrate judge further explained that, although 

Wycuff had not presented his claim of ineffective assistance due to mental illness in his § 2254 

petition, any such claim lacked merit. Next, the magistrate judge recommended that Wycuff s 

petition be denied, concluding that his claims were either procedurally defaulted or lacking in 

merit. Over Wycuff s objections, the district court adopted the magistrate judge’s report and 

recommendation and denied the petition. The district court declined to issue a COA.

To obtain a COA, a petitioner must make “a substantial showing of the denial of a 

constitutional right.” 28 U.S.C. § 2253(c)(2). To satisfy this standard, a petitioner must
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demonstrate “that jurists of reason could disagree with the district court’s resolution of his 

constitutional claims or that jurists could conclude the issues presented are adequate to deserve 

encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). When the 

district court denies a habeas petition on a procedural ground without reaching the underlying 

constitutional claims, a COA should issue when the petitioner demonstrates “that jurists of reason 

would find it debatable whether the petition states a valid claim of the denial of a constitutional 

right and that jurists of reason would find it debatable whether the district court was correct in its 

procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). Under the Antiterrorism and 

Effective Death Penalty Act (AEDPA), if a state court previously adjudicated a petitioner’s claims 

on the merits, a district court may not grant habeas relief unless the state court’s adjudication of 

the claim resulted in “a decision that was contrary to, or involved an unreasonable application of, 

clearly established Federal law, as determined by the Supreme Court of the United States,” or “a 

decision that was based on an unreasonable determination of the facts in light of the evidence 

presented in the State court proceeding.” 28 U.S.C. § 2254(d); see Harrington v. Richter, 562 U.S. 

86,100 (2011). Where AEDPA deference applies, this court, in the COA context, must evaluate 

the district court’s application of § 2254(d) to determine “whether that resolution was debatable 

amongst jurists of reason.” Miller-El, 537 U.S. at 336.

Wycuff’s first two claims concerned the admission of evidence of prior bad acts. In his 

first claim, he asserted that the trial court improperly allowed the State to present evidence of 

“unindicted acts of physical abuse” of the victim and failed to give limiting instructions during the 

testimony of each witness who testified to such prior bad acts and during its instructions to the 

jury. His second claim challenged the court’s decision to allow the State to cross-examine him 

about prior acts of violence. On habeas review, the district court rejected both claims as 

procedurally defaulted and also concluded that they “lack[ed] viability as a basis for federal habeas 

corpus relief.” ,

: Reasonable jurists could not disagree with the district court’s determination that Wycuff s 

first two grounds for relief failed to state viable habeas claims. To the extent Wycuff s claims 

alleged an error under state law, the claims are not cognizable on habeas review. See Estelle v.
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McQuire, 502 U.S. 62, 67-68 (1991), Further, the admission of other acts evidence was not 

contrary to, nor did it involve an unreasonable application of, clearly established federal law, 

because “[tjhere is no clearly established Supreme Court precedent which holds that a state violates 

due process by permitting propensity evidence in the form of other bad acts evidence.” Bugh v. 

Mitchell, 329 F.3d 496, 512 (6th Cir. 2003); see also Wagner v. Klee, 620 F. App’x 375, 378 (6th 

Cir. 2015). Claims one and two do not deserve encouragement to proceed further.

Wycuff’s third claim asserted that trial counsel failed to (1) object or request a limiting 

instruction when the State introduced evidence of prior bad acts, (2) object to certain prejudicial 

comments made by the prosecutor, and (3) object to the use of captions on the verdict forms to 

differentiate counts. To establish ineffective assistance of counsel, a defendant must show both 

that: (1) counsel’s performance was deficient, i.e., “that counsel’s representation fell below an 

objective standard of reasonableness”; and (2) the deficient performance resulted in prejudice to 

the defense. Strickland v. Washington, 466 U.S. 668, 687-88 (1984). “[A] court must indulge a 

strong presumption that counsel’s conduct falls within the wide range of reasonable professional 

assistance; that is, the defendant must overcome the presumption that, under the circumstances, 

the challenged action ‘might be considered sound trial strategy.’” Id. at 689 (quoting Michel v. 

Louisiana, 350 U.S. 91, 101 (1955)). The test for prejudice is whether “there is a reasonable 

probability that, but for counsel’s unprofessional errors, the result of the proceeding would have 

been different.” Id. at 694.

Applying the standard set forth in Strickland, the state appellate court rejected these claims 

on the merits. First, the court found that counsel’s choice not to object to the physical abuse 

evidence or request a limiting instruction was a tactical decision that did not support an ineffective- 

assistance claim, noting that the evidence was admissible under state law and that the defense 

relied on the physical abuse evidence to argue that the victim had a motive for fabricating the 

sexual abuse allegations. See [C.W. ], 2018 WL1807294, at *9. No reasonable jurist would debate 

the district court’s determination that this was not an unreasonable application of Strickland. 

Because the state appellate court deemed the physical abuse evidence admissible under state law, 

Wycuff cannot show that an objection would have been sustained. And counsel cannot be deemed
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ineffective for failing to raise a meritless objection. See Coley v. Bagley, 706 F.3d 741, 752 (6th 

Cir. 2013). With respect to the alleged failure to request a limiting instruction, the record reflects 

that the court did give a limiting instruction to the jury the first time that the evidence was admitted. 

The state court thus reasonably concluded that a tactical decision not to request further limiting 

instructions so as to avoid drawing further attention to the evidence did not amount to ineffective 

assistance.

Second, the state appellate court concluded that trial counsel was not ineffective for failing 

to object to certain statements made by the prosecutor. Wycuff argued that counsel should have 

objected: (1) when the prosecutor said during his closing argument that the corroboration of the 

victim’s testimony by other witnesses and Children’s Services records “tells us 

count on [the victim] to give us reliable, accurate history”; (2) when the prosecutor argued that 

“every defense in a rape case is [that] the victim is lying” and the defendant then has to “try to 

scramble to figure out a reason why”; and (3) when, during cross-examination, the prosecutor 

asked Wycuff if he believed the victim’s frequent vomiting and urinating himself in childhood was 

stress-related and then, in response to his answer that “[something was going on,” stated, “I would 

agree with that.” The state appellate court held that counsel was not ineffective for failing to object 

to these statements because they amounted to nothing more than arguments or comments based on 

the evidence and did not express any belief regarding Wycuff s guilt. See [C.W.], 2018 WL 

1807294, at *10. The court also determined that, even if counsel had objected, Wycuff could not 

show a reasonable probability that the outcome of the trial would have been different. See id. 

Reasonable jurists would not debate the district court’s determination that the state appellate court 

did not unreasonably apply Strickland or make an unreasonable determination of the facts when 

denying this claim.

Third, Wycuff argued that counsel improperly failed to object to the use of captions on the 

verdict forms to identify which conduct was associated with each count. The state appellate court 

found, as a matter of state law, that the verdict captions were not improper. See id. at * 11. Because 

the state court ruled that the captions did not violate Ohio law—-a ruling to which a habeas court 

must defer, see Davis v. Straub, 430 F.3d 281, 291 (6th Cir. 2005)—Wycuff cannot show that an

. that we can
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objection by counsel would have been successful. It therefore follows that Wycuff cannot make a 

substantial showing that counsel’s failure to object amounted to ineffective assistance. See Coley, 

706 F.3d at 752. Wycuff s claims of ineffective assistance of trial counsel do not deserve 

encouragement to proceed further.

In his fourth and final claim, Wycuff argued that his convictions violate the Double 

Jeopardy Clause because some of the captions on the verdict forms allowed the jury to convict him 

on multiple counts for the same conduct and the trial court failed to merge the sentences for these 

Reviewing the claim for plain error because Wycuff failed to object to the verdict forms 

at trial, the Ohio Court of Appeals concluded that, although there were some misstatements in the 

captioning, there was no plain error because there was separate conduct to support each count and 

the trial court merged the lesser-included offenses into the greater offenses and sentenced Wycuff 

only the greater offenses. See [C.W.], 2018 WL 1807294, at *11-14.

The district court concluded that this claim was procedurally defaulted. A procedural 

default can result from a petitioner’s failure to exhaust his federal claims in state court. See Hand 

v. Houk, 871 F.3d 390,407 (6th Cir. 2017). The exhaustion requirement is deemed satisfied when 

the “highest court in the state in which the petitioner was convicted has been given a full and fair 

opportunity to rule on the petitioner’s claims.” Id. (quoting Manning v. Alexander, 912 F.2d 878, 

881 (6th Cir. 1990)). As a general rule, a petitioner must present his claims to both the state court 

of appeals and the state supreme court for the claim to be considered exhausted. Wagner v. Smith, 

581 F.3d 41Q, 414 (6th Cir. 2009). When a petitioner did not fairly present his claims to the state 

courts and no remedy remains, his claims are considered to be procedurally defaulted. See Gray 

v. Netherlands 518 U.S. 152,161-62 (1996). To overcome a procedural default, a petitioner must 

show cause for, his failure to raise the claims and prejudice arising therefrom, or that failing to 

review the claims would result in a fundamental miscarriage of justice. Coleman v. Thompson, 

501 U.S. 722, 749-50 (1991). A fundamental miscarriage of justice requires a showing of actual 

innocence. See Dretke v. Haley, 541 U.S. 386, 393 (2004).

Wycuff raised claim four in his appeal to the Ohio Court of Appeals, but he failed to 

exhaust the claim by presenting it to the Ohio Supreme Court. See O’Sullivan v. Boerckel, 526

counts.

on
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U.S. 838, 839-40 (1999); Williams v. Anderson, 460 F.3d 789, 806-07 (6th Cir. 2006). Because

the claim could have been raised on direct appeal, Ohio’s res judicata doctrine would bar him from 

raising it in a post-conviction proceeding. See State v. Jackson, 23 N.E.3d 1023,1041 (Ohio 2014); 

Seymour v. Walker, 224 F.3d 542, 555 (6th Cir. 2000). The claim is therefore procedurally 

defaulted. See Gray, 518 U.S. at 161-62; O’Sullivan, 526 U.S. at 848 (“Boerckel’s failure to 

present three of his federal habeas claims to the Illinois Supreme Court in a timely fashion has 

resulted in a procedural default of those claims.”); Williams, 460 F.3d at 806-07 (similar). In his 

objections to the report and recommendation, Wycuff argued that his pro se status and lack of 

access to legal assistance at his institution’s law library excuses his procedural default. Reasonable 

jurists would not disagree with the district court’s rejection of this argument. See Bonilla v. Hurley, 

370 F.3d 494, 498 (6th Cir. 2004) (per curiam). Nor would reasonable jurists debate the district 

court’s determination that Wycuff failed to make a showing of actual innocence that would allow 

him to overcome the procedural default of this claim. Wycuff s claim four therefore does not 

deserve encouragement to proceed further.

Finally, reasonable jurists would not believe that the district court abused its discretion in

denying Wycuff s motion for a stay and abeyance pending resolution of his motion for a new trial,

in which he argued that trial counsel was ineffective due to his mental incapacity. Before filing a

federal habeas petition, a state prisoner must exhaust his claims by presenting them to the courts

at each level of the state judicial system; See 28 U.S.C. § 2254(b)(1)(A); Wagner, 581 F.3d at 414.

A federal court cannot grant habeas relief if the petitioner still has state remedies available. See

28 U.S.C. § 2254(b)(1)(B); Wagner, 581 F.3d at 415. That rule applies to petitions that contain a

mix of exhausted and unexhausted claims. In that situation, a district court has the discretion to:

(1) dismiss the mixed petition in its entirety; (2) stay the petition and hold it in 
abeyance while the petitioner returns to state court to raise his unexhausted claims,
(3) permit the petitioner to dismiss the unexhausted claims and proceed with the 
exhausted claims, or (4) ignore the exhaustion requirement altogether and deny the 
petition on the merits if none of the petitioner’s claims has any merit.

Harris v. lafler, 553 F.3d 1028, 1031-32 (6th Cir. 2009) (citing Rhines v. Weber, 544 U.S. 269, 

274-78 (2005)). The stay-and-abeyance procedure is available only if: (1) the unexhausted claims



are not “plainly meritless”; and (2) the petitioner had “good cause” for failing to present the claims 

to the state court. Rhines, 544 U.S. at 277.

For three reasons, the district court declined to apply the stay-and-abeyance procedure as 

requested by Wycuff. First, the court observed that Wycuff s petition presented only exhausted 

claims, explaining that the pendency of his separate claim of ineffective assistance in his motion 

for a new trial did not render his § 2254 petition “mixed.” See Bowling v. Haeberline, 246 F. 

App’x 303,306 (6th Cir. 2007). Second, the district court found that, even if Wycuff had presented 

the new ineffective-assistance claim in his habeas petition, he had not shown good cause for his 

failure to exhaust. And third, the court concluded that a stay and abeyance would not be 

appropriate in any event because the claim lacked any potential merit. See Sueing v. Palmer, 503 

F. App’x 354, 357 (6th Cir. 2012) (“It [is] Petitioner’s burden to demonstrate to the district court

that he had good cause for failing to exhaust his claims in state court, [and] that his unexhausted 

claims were not plainly without merit[.]”).
The district court’s ruling was not an abuse of discretion. Wycuff has not explained how 

the district court addressing all of the claims in his petition might create a “risk of [him] forever 

losing [his] opportunity for any federal review of [his] unexhausted claim[].” Rhines, 544 U.S. at 

275. Nor is there any indication that the court’s election to “proceed with the exhausted claims” 

might “unreasonably impair [Wycuff]’s right to obtain federal relief.” Id. at 278.1 As a result, this 

court need not decide whether Wycuff s unexhausted claim might be “potentially meritorious” 

even were it raised in a “mixed petition.” Id. That said, it appears that the Ohio state courts have

As cause for his failure to exhaust, Wycuff alleged that his ineffective-assistance claim in the 
state courts was based on “newly acquired evidence” obtained in 2019. If that is true, and “the 
factual predicate for the claim could not have been discovered previously through the exercise of 
due diligence,” then Wycuff will be permitted to file a second habeas petition asserting his 
claim. 28 U.S.C. § 2244(b)(2)(B). But if the facts supporting his claim could have been discovered 
earlier through due diligence, then Wycuff would lack good cause for failing to exhaust. See 
Hodge v. Haeberlin, 579 F.3d 627,638 (6th Cir. 2009); see also Jalowiec v. Bradshaw, 657 F.3d 
293, 305 (6th Cir. 2011). Either way, then, the district court’s refusal to stay the case was not an 
abuse of discretion. See Rhines, 544 U.S. at 277-78. Holding this case in abeyance would have 
only served to “frustrate[] AEDPA’s objective of encouraging finality by allowing [Wycuff] to 
delay the resolution of the federal proceedings.” Id. at 277.

new
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already confronted and rejected a similar claim. In its decision denying Wycuff s Rule 26(B) 

application, the Ohio Court of Appeals concluded that the record failed to demonstrate that counsel 

was incapacitated by a mental illness or that he performed deficiently at trial. The court found 

that, contrary to Wycuff s assertions, this attorney, who was one of three representing Wycuff at 

trial and who presented only the character witnesses during the defense’s case-in-chief, addressed

each of the witnesses by name, inquired about their relationship to Wycuff, and asked each about 

Wycuff s reputation for truthfulness in the community. The court further concluded that, given 

the “overwhelming evidence” of Wycuff s guilt that was presented at trial, Wycuff “fail [ed] to 

demonstrate any prejudice resulting from [counselj’s limited role in the trial.” Taking the above 

considerations into account, reasonable jurists could not find that the district court abused its 

discretion in denying Wycuff s motion for a stay and abeyance.

Accordingly, Wycuff s application for a COA is DENIED and his motion to proceed in 

forma pauperis is DENIED as moot.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION

CHARLES WYCUFF,
CASE NO. 2:19-CV-3549 
JUDGE EDMUND A. SARGUS, JR. 
Magistrate Judge Chelsey M. Vascura

Petitioner,

v.

WARDEN, ALLEN 
CORRECTIONAL INSTITUTION,

Respondents.

ORDER

On February 3, 2020, the Magistrate Judge issued a Report and Recommendation

recommending that that the petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254 be

dismissed. (ECF No. 8.) Petitioner has filed an Objection to the Magistrate Judge’s Report and 

Recommendation. (ECF No. 20.) Pursuant to 28 U.S.C. § 636(b), this Court has conducted a de

novo review. For the reasons that follow, Petitioner’s Objection (ECF No. 20) is

OVERRULED. The Report and Recommendation (ECF No. 8) is ADOPTED and

AFFIRMED. This action is hereby DISMISSED.

The Court DECLINES to issue a certificate of appealability.

This case involves Petitioner’s underlying convictions after a jury trial in the Franklin

County Court of Common Pleas on charges of rape, gross sexual imposition, sexual battery, and 

pandering sexually oriented material involving a minor, with sexually violent predator 

specifications. Petitioner is serving a term of four consecutive life sentences plus 105 years. 

Petitioner asserts that he was denied a fair trial based on the admission of prior bad acts evidence

(claim one); that he was denied a fair trial because the trial court permitted his cross-examination

on prior bad acts (claim two); that he was denied the effective assistance of trial counsel based
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on his attorney’s failure to object, failure to request limiting instructions, and failure to object to 

verdict forms (claim three); and that his convictions violate the Double Jeopardy Clause (claim 

four). The Magistrate Judge denied Petitioner’s request for a stay and recommended dismissal of 

his claims as procedurally defaulted or without merit. Petitioner objects to those 

recommendations. He raises all of the same arguments he previously presented.

The docket of the Franklin County Clerk indicates that Petitioner’s motion for a new trial 

apparently remains pending in the state trial court. Petitioner objects to the denial of a stay of 

proceedings pending resolution of that action, in which he asserts that he was denied the 

effective assistance of trial counsel based on his attorney’s mental incapacity and onset of 

Alzheimer’s. However, as discussed, this action does not involve a “mixed petition” subject to a 

stay. See Callender v. Warden, Ross Corr. Inst., No. 2:16-cv-l 120, 2017 WL 3674909, at *3 

(S.D. Ohio Aug. 24,2017) (“[Cjourts within the Sixth Circuit [] have declined to extend the 

Rhines stay-and-abeyance procedure to petitions... containing only unexhausted claims.”) 

(quoting Peterson v. Warden, Pickaway Corr. Inst., No. l:14-cv-604, 2015 WL 3970171, at *1 

(S.D. Ohio June 30, 2015)); see alsoAbgor v. Warden, Ross Corr. Inst., No. 2:15-cv-02236,

2016 WL 614575, at *2 (S.D. Ohio Feb. 16,2016) (same). Further, the state appellate court 

found that the record does not reflect that defense counsel acted incompetently during trial 

{Memorandum Decision, ECFNo. 5-1, PAGEID #365), and Petitioner waited until December 

2019 to file the motion for a new trial. Thus, the record does not indicate that Petitioner can 

establish either good cause for his failure to exhaust his claim of ineffective assistance of trial 

counsel or that the claim is potentially meritorious. Rhines v. Weber, 544 U.S. 269, 277 (2005). 

Under these circumstances, a stay would not be warranted.

2
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Additionally, the record reflects that Petitioner plainly has procedural defaulted all of his

claims for relief, with the exception of his claim of the denial of the effective assistance of

appellate counsel, based on his failure to object and under the invited error doctrine. He has

failed to establish cause for these procedural defaults. Petitioner’s claim that he was denied a

fair trial based on the admission of prior bad acts evidence does not, in any event, provide a basis

for federal habeas corpus relief. See Bugh v. Mitchell, 329 F.3d 469, 512-13 (6th Cir. 2003).

For these reasons and for the reasons already well detailed in the Magistrate Judge’s

Report and Recommendation, Petitioner’s Objection (ECF No. 20) is OVERRULED.

Petitioner’s motion for a stay is DENIED. The Report and Recommendation (ECF No. 8) is

ADOPTED and AFFIRMED. This action is hereby DISMISSED.

Pursuant to Rule 11 of the Rules Governing Section 2254 Cases in the United States

District Courts, the Court now considers whether to issue a certificate of appealability. “In

contrast to an ordinary civil litigant, a state prisoner who seeks a writ of habeas corpus in federal

court holds no automatic right to appeal from an adverse decision by a district court.” Jordan v.

Fisher, 576 U.S. 1071, 135 S.Ct. 2647, 2650 (2015); 28 U.S.C. § 2253(c)(1) (requiring a

habeas petitioner to obtain a certificate of appealability in order to appeal).

When a claim has been denied on the merits, a certificate of appealability may issue only

if tire petitioner “has made a substantial showing of the denial of a constitutional right.” 28

U.S.C. § 2253(c)(2). To make a substantial showing of the denial of a constitutional right, a

petitioner must show “that reasonable jurists could debate whether (or, for that matter, agree that)

the petition should have been resolved in a different manner or that the issues presented were

‘adequate to deserve encouragement to proceed further.’” Slack v. McDaniel, 529 U.S. 473, 484

(2000) (quoting Barefoot v. Estelle, 463 U.S. 880, 893, n.4 (1983)). When a claim has been

3



Case: 2:19-cv-03549-EAS-CMV Doc #: 21 Filed: 12/16/20 Page: 4 of 4 PAG El D #: 687

denied on procedural grounds, a certificate of appealability may issue if the petitioner establishes

that jurists of reason would find it debatable whether the petition states a valid claim of the

denial of a constitutional right and that jurists of reason would find it debatable whether the

district court was correct in its procedural ruling. Id.

The Court is not persuaded that reasonable jurists would debate the dismissal of this action.

The Court therefore DECLINES to issue a certificate of appealability.

The Court certifies that the appeal would not be in good faith and that an application to

proceed in forma pauperis on appeal should be DENIED.

IT IS SO ORDERED.

s/Edmund A. Sargus. Jr. 12/16/2020
EDMUND A. SARGUS, JR.
UNITED STATES DISTRICT JUDGE

4
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AO 450 (Rev. 11/11) Judgment in a Civil Action

United States District Court
for the

Southern District of Ohio

CHARLES WYCUFF, )
Plaintiff ) Civil Action No. 2:19-cv-3549v. )WARDEN,

ALLEN CORRECTIONAL FACILITY, )
)Defendant

JUDGMENT IN A CIVIL ACTION

The court has ordered that (check one):

- - - recover from the
___________ the amount of
_ ), which includes prejudgment 
% per annum, along with costs.

□ the plaintiff (name) 
defendant (name) __

__________________________  dollars ($
%, plus post judgment interest at the rate ofinterest at the rate of

□ the plaintiff recover nothing, the action be dismissed on the merits, and the defendant (name) 
__________ ' _____________ recover costs from the plaintiff (name) ___________________

Pursuant to the Order filed 12/16/2020. ADOPTING AND AFFIRMING ECF No. [8] Magistrate Judge's Report and 
Recommendations. OVERRULING ECF No. [20] Petitioner's Objection. This action is hereby DISMISSED. The 

£3 other: Court DECLINES to issue a certificate of appealability________________________________________________

This action was (check one):

presiding, and the jury has□ tried by a jury with Judge 
rendered a verdict.

without a jury and the above decision□ tried by Judge 
was reached.

on a motion for□ decided by Judge

CLERK OF COURT12/16/2020Date:

Signature ofiPl1'ark or W
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State of Ohio Case No. 2018-0716
v. ENTRY

[C.W.]

Upon consideration of the jurisdictional memoranda filed in this case, the court 
declines to accept jurisdiction of the appeal pursuant to S.Ct.Prac.R. 7.08(B)(4),

(Franklin County Court of Appeals; No. 15AP-1024)

UUjUMjli.
j

Maureen O’Connor 
Chief Justice

The Official Case Announcement can be found at http://mvtv.supremecourt.ohio.gov/ROD/docs/

http://mvtv.supremecourt.ohio.gov/ROD/docs/
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio,

Plaintiff-Appellee, No. 15AP-1024 
(C.P.C. No. 14CR-6301)

S v.
(REGULAR CALENDAR)i [C.W.];

i
Defendant-Appellant.

I Exhibit |lzjL DECISIONt
3
> Rendered on April 17, 20184
s
5>

On brief: Michael DeWine, Attorney General, Katherine 
Mullin, and Jocelyn K. Lowe, for appellee.

On brief: Timothy Young, Ohio Public Defender, and 
Stephen P. Hardwick, for appellant.

>
j
t
I>
2s»
1
1.
C

APPEAL from the Franklin County Court of Common Pleas
5
3 BROWN, P.J.>
2

(f 1} Defendant-appellant, C.W., appeals from a judgment of the Franklin County 

Court of Common Pleas, entered pursuant to a jury verdict, finding him guilty of numerous 

counts of rape, gross sexual imposition, and sexual battery. For the reasons which follow, 
we affirm.

>
to

5
3
3
E
S
0

(12} On November 7, 2014, appellant was indicted on a 54-count indictment in 

Auglaize County, Ohio. The indictment included charges for rape, in violation of RC. 
2907.02(A)(1)(b) and/or (A)(2), gross sexual imposition, in violation of RC. 2907.05(A)(1) 
and/or (A)(4), sexual battery, in violation of RC. 2907.03(A)(1) and/or (A)(5), and 

count of pandering sexually oriented matter involving a minor, in violation of RC.
one
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2907.322(A)(1) and/or (A)(3). Several of the counts included sexually violent predator 
specifications pursuant to R.C. 2941.148.

fl[3} Although the events giving rise to the indictment occurred in Auglaize 

County, the Auglaize County Court of Common Pleas concluded that a fair and impartial 
trial could not be held in that court. As such, the court ordered that venue be transferred to 

Franklin County. A jury trial on the charges commenced October 6, 2015.
flf 4} The sole victim of the charges was appellant's stepson, N.F. Appellant 

married N.F.'s mother, L.A., when N.F. was three or four years old. At that time, appellant 
and L.A. filed for and received custody of N.F. from his biological father. Appellant and L.A. 
had a child, C.A.W. who was four and one-half years younger than N.F. The family lived in 

the country near Wapakoneta, Ohio.
flf 5} LA. worked days as a school teacher, and appellant worked second or third 

shifts at a factory. As such, appellant would care for N.F. during the day when N.F. was a 

child. N.F. testified that, even during his early childhood, appellant "always acted like he 

didn't want [N.F.] there." (Tr. Vol. II at 21.) N.F. recalled being four years old and asking 

for some shampoo while taking a shower, and appellant walking in and "smack[ing] [N.F.] 
the head." (Tr. Vol. II at 16.) When N.F. started kindergarten, he would become

c

1c
}

>
4

2
5
3)
3 over

"physically sick to [his] stomach knowing [he] was going home" to appellant. (Tr. Vol. II at 
23.) N.F. would frequently vomit or urinate himself when he was around appellant. When 

N.F. vomited or urinated himself, appellant would become upset and spank N.F.

C

2>
2
11

c
5 {f 6} When N.F. was young, appellant would lose just his hand for spankings. As 

N-F. got older, appellant began to use belts or paddles made out of wood to spank N.F. 
Appellant would have N.F. watch as he crafted the paddle he was about to use for a 

spanking. N.F. described how "terrifying" it was knowing "what's coming before it 
happens," and how appellant would "drill[] holes in [the paddle] so it was more 

aerodynamic." (Tr. Vol. II at 37.) During these spankings, appellant "usually would tell 
[N.F.] to pull down [his] pants and grab [his] ankles, so [N.F.] would be standing up and 

holding [his] ankles." (Tr. Vol. II at 26.) N.F. had to "take" the spanking "and not fall down 

when [appellant] hit [him]." (Tr. Vol. II at 26.) N.F. would have to "sit in the bathtub with 

cold water” after a paddling "to try to keep the swelling and the bruising down." (Tr. Vol. II

5
3)
2
)

even
3 * * *3>
:
S
i
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at 38.) Appellant would paddle N.F. for any reason or no reason; N.F. often did not know 

"why [he] was receiving this treatment." (Tr. Vol. II at 27.)
(17> N.F. explained how appellant continuously made him "feel worthless." (Tr. 

Vol. II at 28.) Appellant would tell N.F. that he was "stupid, retarded, dumb, like [his] life 

didn't matter. Like when he told [N.F. he] never should have been bom. Or [he] should 

have been a come stain on the sheets." (Tr. Vol. II at 28.) CAW. noted that "the verbal 
abuse" was "almost constant for [N.F.]." (Tr. Vol. Ill at 20.)

8} One of N.F. s chores during his middle school years was to "clean up the dog 

poop area outside. (Tr. Vol. II at 45.) N.F. once missed picking up a piece, and appellant 
grabbed N.F. "by the back of [his] neck and he shoved [his] face in the pile of dog poop, and 

he took his other hand and shoved some in [N.F.’s] mouth, [and] told [him] to eat it." (Tr. 
Vol. II at 46.) N.F. confirmed that he ate the dog feces. LA witnessed this event, and 

confirmed that appellant "took [N.F.’s] face and shoved it down on the ground in the dog 
feces and made him eat it." (Tr. Vol. Ill at 143.)

flf9} Children services became involved twice during N.F. 's childhood; oncedueto 
the extent of bruising N.F. had from a paddling, and once after LA came home to find that 
N.F. had "swelling on his lip and a bruise." (Tr. Vol. Ill at 79.) Caseworkers from the 

Auglaize County Children Services department testified at trial regarding the 

involvement with N.F. during the early nineties. The agency ultimately concluded that, 
although "there was abuse,” the abuse was "not to the point to maintain active involvement 
with the family." (Tr. Vol. Ill at 70.) The agency "encouraged the mother to consider 
alternative babysitting arrangements for her son instead of having [appellant] in charge of 
him." (Tr. Vol. Ill at 87.)

r
<1)
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{f 10} As N.F. got older, the physical abuse became more intense. N.F. recalled 
appellant pressing pressure points on his body to inflict pain, slamming N.F. against doors, 
and repeatedly "punching [N.F.] in the chest so [he] would bounce off the door." (Tr. Vol
II at 43.) Appellant once threw N.F. against a door so hard that N.F.'s head hit the door, 
and N.F.

3
3)
■

i
i

"ended up going to the hospital for stitches in the back of [his] head." (Tr. Vol. II 
at 43.) N.F. recalled times where appellant would grab him by his "throat and he would hold 
[him] up against the door, off [his] feet." (Tr. Vol. II at 43.)
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{f 11} Appellant opened a metal fabrication shop on the family's property around 

2000, and N.F. would help appellant in the shop. N.F. explained that, if he did not put the 

tools away correctly, appellant would "hit [N.F.] over the head, like with his hands, or smack 

[him] in the face. He would punch [N.F.] in the throat." (Tr. Vol. II at 54-55-) N.F. recalled 

appellant kicking him "in the groin when [they] were in the shop," hard enough that it left 
a bruise in that area that lasted "a week or two." (Tr. Vol. II at 55.) N.F. described appellant 
once hitting him in the shin with a "wrench or tool" and "it left, like, a cartilage or a bone 

chip or whatever on [his] shin." (Tr. Vol. II at 57.) Appellant once threw "a circular saw 

blade at [N.F.'s] head. like it went right by [his] head and it stuck in the wall.” (Tr. Vol. II 
at 61.) C.A.W. noted that appellant told him he threw "saw blades at [N.F.]," and C.AW. 
recalled seeing the "circular saw blades" that were "stuck in the drywall and they were still 
there." (Tr. Vol. Ill at 22.)

{f 12} When N.F. was around 12 years old, appellant started to sexually abuse him. 
The first incident occurred on a day when N.F. "stayed home sick from school." (Tr. Vol. II 
at 80.) Appellant and N.F. were in the living room, and appellant told N.F. to take his 

clothes off. Appellant "started playing with [N.F.’s] genital area before he started 

performing oral on [him]." (Tr. Vol. II at 77.) N.F. did not orgasm, and appellant told N.F. 
that maybe he had not "hit maturity yet, or [he] wasn't old enough to 

Vol. II at 79.) Appellant then "pulled down his pants and he sat on the couch. And then he 

told [N.F.] to start playing with his penis before he told [N.F.] to perform oral on him.” (Tr. 
Vol. II at 79.) Appellant ejaculated in N.F.'s mouth, and N.F. stated that he was "too afraid 

to spit it out so [he] swallowed it.” (Tr. Vol. II at 79.) N.F. testified to several other instances 

of fellatio, noting that the "normal routine" was that appellant "performed oral sex on [N.F.] 
and then [N.F.] would perform oral sex on him." (Tr. Vol. II at 84.)

{f 13} As time went on, the sexual abuse went further. N.F. explained that, when he 

was in high school, appellant came into his bedroom and "started with, you know, the usual, 
him playing with me, performing oral sex on me. He had me perform oral sex on him. But 
at the same time, same incident, he had told me to bend over the bed while I was standing 

and he was going to perform anal sex on me." (Tr. Vol. II at 86.) Appellant "put his penis 

inside of [N.F.'s] ass." (Tr. Vol. II at 86.) Appellant asked N.F. "if he could come inside of 
[him]," and N.F. was "too afraid to say no, so [he] said yes." (Tr. Vol. II at 87.) N.F. testified

t
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that appellant performed anal intercourse on him several times, and that appellant also had 

N.F. "perform anal intercourse on him." (Tr. Vol. II at 91.)
14} When N.F. was "in either tenth or eleventh grade," LA. became involved in 

the sexual abuse. (Tr. Vol. II at 100.) N.F. explained that "[t]he first time it happened" 

appellant and LA had gone out for the night. (Tr. Vol. II at 100.) When they returned, 
appellant woke N.F. up and explained that L.A. was "in the [bed]roomand there was going 

to be sexual activity of some sort." (Tr. Vol. II at 100.) Appellant took N.F. to appellant's 

and LA's "bedroom. And [LA] was lying on the bed, on her back. And [appellant] told 

[N.F.] to perform oral sex on her." (Tr. Vol. II at 100.) N.F. did as he was told, and stated 

that LA was "moaning a little and, like, moving her legs a little bit like it was pleasurable" 

as he performed oral sex on her. (Tr. Vol. II at 102.) Appellant then told N.F. "to perform 

intercourse on her," but N.F. "could not get erect, and so it did not happen," and N.F.
"sent back to bed." (Tr. Vol. II at 102.)

{f 15} N.F. explained that "[a] couple of months" after the first incident, "basically 
the exact same thing" happened again. (Tr. Vol. II at 103.) On this incident, however, N.F. 

more erect than the previous time" and did have intercourse with LA. (Tr. Vol. II104.) 
stated that he engaged in sexual activity with appellant and LA. "at least two more 

times" after this second incident; N.F. recalled "ejaculating in [LA] three times total." (Tr. 
Vol. II at 104,106.)

L wasc>
3
4
9

3
9> was”
5

N.F.c
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»
lxxc 16} CAW. testified that he recalled being home with his mother, father, and half- 

brother, and being "told to go upstairs and turn on the music." (Tr. Vol. Ill at 29.) As CAW. 

went up to his room, he saw appellant, LA., and N.F. go into appellant's and LA's 
bedroom. While in his room, CAW. "heard [his] mother moaning, making sexual sounds,"
so he turned "the music off to see if it was actually what [he] was hearing, to confirm it, and 
it was."

5
i
3
3
l
>
3
3

m 29.) CAW. recalled a different time when they were all home, and 
appellant "told [C.A.W.] to go outside and play. And then the three of them walked in the 
bedroom." (Tr. Vol. Ill at 30.)

3
:
‘
5

17} L.A. testified regarding the sexual conduct that occurred with N.F. and 
appellant. LA stated the first time it happened, she went out to a bar with appellant and 
came home "drunk." (Tr. Vol. Ill at 154.) Appellant undressed L.A. in their bedroom, then 
left and returned with N.F. LA stated that appellant told N.F. to touch her breasts, and
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then told LA. to give N.F. "oral sex. [Appellant] then had [N.F.] go down on [L.A.]. [She] 
witnessed the two of them giving each other oral sex. [Appellant] then showed [N.F.] how 

to get on top of [LA.] and told [N.F.] to have sex with [her]." (Tr. Vol. Ill at 154-55.) LA. 
stated appellant was "directing" everyone on what to do. (Tr. Vol. Ill at 155.)

{f 18} Although LA testified to this first incident, LA stated that over the "years, 
[she had] just repressed so much in [her] mind, that [she could not] recall what happened 

on the other occasions." (Tr. Vol. Ill at 160.) Appellant and LA divorced shortly after N.F. 
graduated from high school and left the home in 2003. A couple of years after the divorce, 
LA told her counselor about what she "did with [her] son," and informed her counselor 
that the sexual activity with N.F. and appellant occurred "four times." (Tr. Vol. Ill at 160.)

{f 19} LA informed the jury that she had been charged with criminal charges 

resulting from these incidents. Pursuant to a plea bargain, LA pled guilty "to three charges 

of sexual battery, and one charge of obstructing official business," and agreed to testify 

truthfully in this case. (Tr. Vol. Ill at 130.)
20} Appellant took the stand and confirmed that "[a] lot" of the testimony 

regarding him "disciplining" N.F. was accurate. (Tr. Vol. IV at 48-49.) Appellant admitted 

that the "spanking and stuff," and also when he "put [N.F.'s] head against the door, that 
was physical abuse." (Tr. Vol. IV at 86.) Appellant explained, however, that he was forced 

to be "the disciplinarian" parent, since LA "would not touch him." (Tr. Vol. IV at 54.) 
Appellant stated he would discipline N.F. by "shov[ing] him down," or ”crack[ing] him right 
upside the temple just to shut him up," but that he never "beat [N.F.] with a fist," never 
"open-faced him, and [he] never beat him on the body." (Tr. Vol. IV at 57.)

(f 21} Appellant testified that N.F. "lied," and that "[t]here was no sexual activities" 

that ever occurred between him and N.F. (Tr. Vol. IV at 55,92.)
{f 22} N.F. joined the army after he graduated high school and, while in the army, 

N.F. would call appellant "every once in a while 

61.) Appellant testified that "altogether, in between the different times," he sent N.F. "three 

to four grand." (Tr. Vol. IV at 61.) After N.F. was discharged from the army, he briefly 

returned to the house in Wapakoneta for a couple of months, and then moved to New Jersey 

for work. Appellant stopped giving N.F. money when N.F. was in New Jersey. Appellant
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stated that the day [he] quit giving [N.F.] money [they] got in a big argument." (Tr. Vol. IV 

at 66.) N.F. disclosed the abuse to police after he had moved to New Jersey.
{f 23} The jury returned a verdict of not guilty 

returned verdicts of guilty on the remaining charges. Following a separate hearing, thejuiy 
also found appellant guilty of the sexually violent predator specifications. The court 
imposed an aggregate sentence of 4 consecutive life sentences, plus 105 years in prison to 

be served consecutively to the life sentences.
{f 24} Appellant appeals, assigning the following four errors for our review:

[I.] [Appellant's] rights to due process and a fair trial were 
violated when the trial court allowed the State to present 
cumulative, overly prejudicial evidence about prior bad acts.

7

the pandering charge, andon

I*

[II.] [Appellant's] rights to due process and a fair trial were 
violated when the trial court allowed the State to cross- 
examine [appellant] regarding prior bad acts the trial court 
had previously barred the State from presenting to the jury as 
they constituted cumulative and overly prejudicial.

ic
5
>
4
‘2
5*> [III.] [Appellant] was deprived of his constitutional right to 

the effective assistance of counsel.

[IV.] The trial court erred in submitting verdict forms for 
(founts 24, 25,44,45, 46, and 47 to the jury as the description 
on the verdict forms permitted jurors to convict [appellant] on 
multiple counts for the same conduct. The trial court 
compounded this error when it sentenced [appellant] on 
multiple counts for the same conduct and ran those sentences 
consecutively. Both errors violate double jeopardy 
protections.

>
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i
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25} Appellant's first and second assignments of error both assert the trial 
erred by admitting evidence of appellant's prior bad acts. Appellant's first assignment of 

concerns the physical abuse evidence; appellant's second assignment of 
concerns specific instances of violence.

W 26} A trial court's decision regarding the admissibility of other-acts evidence is 
an evidentiary determination that rests within the sound discretion of the trial court. State 

v. Morris, 132 Ohio St.3d 337, 2012-OW0-2407, syllabus. "Appeals of such decisions 
considered by an appellate court under an abuse-of-discretion standard of review." Id.

I court3>
=
i error error3

are



Case: 2:19-cv-03549-EAS-CMV Doc #: 5 Filed: 11/04/19 Page: 169 of 223 PAGEID #: 230

>A310 - A40

8No. 15AP-1024

'Abuse of discretion' has been described as including a ruling that lacks a 'sound reasoning 

Id. at H 14, quoting AAAA Ents., Inc. v. River Place Community Urban

»» »

» »!process.
Redevelopment Corp., 50 Ohio St.3d 157,161 (1990). See also State v. Brady, 119 Ohio
St.3d 375,20o8-Ohio-4493,1123.

{f 27} Appellant notes his trial counsel did not Object to the physical abuse evidence 

and, thus, waived all but plain error. State v. Hanna, 95 Ohio St.3d 285, 2002-OM0-2221, 
If 84; Crim.R. 52(B).

{f 28} "Generally, extrinsic acts may not be used to prove the inference that the 

accused acted in conformity with his other acts or that he lias a propensity to act in such a 

manner." State v. Smith, 49 Ohio St.3d 137,140 (1990). However, Evid.R. 404(B) permits 

other-acts evidence for other purposes, including but not limited to the purposes identified 

in the rule. Id. See also Morris at f 13. The rule provides that "[e]vidence of other crimes, 
wrongs, or acts is not admissible to prove the character of a person in order to show action 

in conformity therewith. It may, however, be admissible for other purposes, such as proof 
of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of 
mistake or accident." Evid.R. 404(B). See also R.C. 2945.59.

{f 29} "Another consideration permitting the admission of certain other-acts 

evidence is whether the other acts form part of the immediate background of the alleged 

act which forms the foundation of the crime charged in the indictment' and are 'inextricably 

related' to the crime." Morris at 1113, quoting State v. Curry, 43 Ohio St.2d 66, 73 (1975). 
Thus, "[ejvidence of other crimes may be presented when" those crimes tend "logically to 

prove any element of the crime charged." State v. Horsley, 10th Dist. No. 05AP-350,2006- 
Ohio-1208, H 24.

(H 30} To determine the admissibility of the other-acts evidence, a court must first 
"consider whether the other acts evidence is relevant to making any fact that is of 
consequence to the determination of the action more or less probable than it would be 

without the evidence." State v. Williams, 134 Ohio St-3d52i, 2012-OM0-5695,120, citing 

Evid.R. 401. Second, a court must "consider whether evidence of the other crimes, wrongs, 
or acts is presented to prove the character of the accused in order to show activity in 

conformity therewith or whether the other acts evidence is presented for a legitimate 

purpose, such as those stated in Evid.R. 404(B)." Id. Finally, the court must "consider

c
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whether the probative value of the other acts evidence is substantially outweighed by the 

danger of unfair prejudice." Id., citing Evid.R. 403.

flf 31} A number of the rape charges at issue charged appellant pursuant to R.C. 
2907.02(A)(2), which provides that ”[n]o person shall engage in sexual conduct with 

another when the offender purposely compels the other person to submit by force or threat 
of force. Force is defined as "any violence, compulsion, or constraint physically exerted 

by any means upon or against a person or thing.” R.C. 2901.01(A)(1).

(H 32} To prove the force element of a sexual offense, the state must establish force 
beyond that force inherent in the crime itself. State v. Griffith, 10th Dist. No. 05AP-1042, 
2006-OW0-6983,117, citing State v. Dye, 82 Ohio St.3d 323 (1998). However, the "force 

and violence necessary to commit the crime of rape depends upon the age, size and strength 

of the parties and their relation to each other." State v. Eskridge, 38 Ohio St.3d 56 (1988), 
paragraph one of the syllabus. In cases involving parents or stepparents sexually abusing 

their children, the force " 'need not be overt or physically brutal, but can be subtle and 

psychological. As long as it can be shown that the rape victim's will was overcome by fear 
or duress, the forcible element of rape can be established.'" Id. at 58-59, quoting State v. 
Fowler, 27 Ohio App.3d 149, 154 (8th Dist.1985). See also Griffith at 117; Dye at 326. 
Compare State v. Schaim, 65 Ohio St.3d 51 (1992), paragraph one of the syllab

33} Thus, evidence of a defendant's prior acts of violence may demonstrate why 

a victim's wiU was overcome by their fear of the defendant, and thereby establish the force 

element of a rape charge. See State v. Williamson, 8th Dist. No. 80982,2002-OIU0-6503, 
If 23 (noting the "evidence of the physical violence that occurred in the household [was] 
relevant to and probative of the method of control used by defendant to rape and sexually 

abuse the victim"); State v. Jordan, 2d Dist. No. 26163, 20i6-Ohio-603, f 21 (holding that 
the other-acts evidence" of the defendant's violent acts was "relevant to the element of 
force"); State v. Scott, 5th Dist. No. 11CA80,2012-OM0-3482, U 28-29 (noting the evidence
indicating that the defendant killed the victim's baby sister "was offered to show the victim's 
state of mind;
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* * * and why she was in fear of [defendant]," and thus was not "improper 
propensity evidence, but instead tend[ed] to show an element of the crime [of rape], force”).

34} N.F. explained he did not want to engage in the sexual acts with appellant, 
but stated he "never questioned what" appellant told him to do, because if he questioned
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appellant that "results to physical violence or physical abuse." (Tr. Vol. II108.) Thus, the 

physical abuse evidence demonstrated N.F.'s will was overcome by his fear of appellant, 
and explained why N.F. did not resist appellant's demands for sexual activity.

(f 35} Additionally, during N.F.'s testimony, the court provided the jury with the 

following limiting instruction:
Let me just advise you that I have permitted testimony on the 
direct examination of this witness dealing with alleged , prior 
bad acts on behalf of the [appellant] in this case. I did not admit 
that evidence to show that [appellant], if he did commit a bad 

' act before, he acted in conformance with that action with
respect to [N.F.] and the matters that you are to decide, the 
sexual-related offenses.

But I have permitted that to be introduced for the purpose of 
showing [N.F.'s] state of mind and whether he was fearful of 
[appellant]. So you can only consider it for that purpose and 
that purpose only.

10
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(Tr. Vol. II at 69-70.)>>*
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{f 36} We presume the jury followed the court's instruction. State v. Jones, 135 Ohio 

St.3d 10, 20i2-Ohio-5677,1194. Appellant argues the trial court's failure to reiterate the 

limiting instruction when other witnesses testified to the physical abuse, or to reiterate the 

instruction in the final jury instructions, amounts to plain error. Although " 'the failure to 

give any limiting instruction constitutes plain error,' " here the trial court did provide the 

jury with a limiting instruction the first time the other-acts evidence was presented. State 

v. Shaw, 2d Dist. No. 21880, 2008-OM0-1317,1113, quoting State v. Tisdale, 2d Dist. No. 
19346, 2003-Ohio-4209,1147 (noting that " '[t]he limiting instruction should be given at 
the time the "other acts" evidence is received'"). Accordingly, we do not find plain error.

(1137} The evidence of physical abuse was relevant to a fact of consequence, as it 
established the force element of the rape charges. Williams at 1120. The evidence was not 
presented to prove appellant acted in conformity therewith, and the court instructed the 

juiy the evidence was not to be used for that purpose. Id. The probative value of the 

evidence was not substantially outweighed by the danger of unfair prejudice, and any 

danger of unfair prejudice was reduced by the court's limiting instruction. Id. at U 24.
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{f 38} Appellant further argues that, even if N.F.'s testimony of the physical abuse 

was admissible, the additional evidence from LA., CAW, and children services 

caseworkers regarding the physical abuse deprived him of a fair trial. However, appellant 
testified N.F. had lied about all of the sexual abuse allegations. The testimony from the other 
witnesses corroborated N.F.'s testimony regarding the physical abuse and, thus, served to 

bolster N.F.'s credibility. Evidence which impeaches or bolsters witness credibility "is of 
consequence to the action because it might determine whether the juiy believes a particular 
witness." State v. Moore, 40 Ohio St.3d 63,65 (1988).

{f 39} Moreover, appellant admitted his methods of disciplining N.F. constituted 

physical abuse. In closing, defense counsel relied on the fact that appellant "freely told" the 

jury that "his methods of disciplining [N.F.] were not good," to bolster appellant's 

i , credibility. (Tr. Vol. V at 94.) The defense also argued the years of physical abuse, coupled 

with appellant cutting N.F. off financially, provided N.F. with the motivation to fabricate 

the sexual abuse allegations against appellant. (See Tr. Vol. V at 94-95.)
{IT 40} To the extent that some of the physical abuse evidence may have been 

unnecessarily cumulative, the admission of such evidence amounts to harmless 

defendant is entitled to a fair trial, not a perfect one. State v. Williams, 38 Ohio St.3d 346, 
349 (1988). "The harmless-error doctrine recognizes the principle that the central purpose 

of a criminal trial is to decide the factual question of the defendant's guilt or innocence," 

and thus focuses "on the underlying fairness of the trial rather than on the virtually 

inevitable presence of immaterial error." Id. An error is harmless beyond a reasonable 

doubt when the remaining evidence, standing alone, constitutes overwhelming proof of 
defendant's guilt. Id. See also State v. Tucker, 10th Dist. No. 00AP-670, 2002-Ohio-3274,
II44; Morris at H 32; Crim.R. 52(A).

(1141} The evidence of the crimes for which the jury returned guilty verdicts 

considerable. In addition to N.F.'s detailed description of each sexual act, LA. testified to 

the sexual activity that occurred between herself, N.F., and appellant, and C.AW. provided 

circumstantial evidence that sexual activity occurred between appellant, L.A., and N.F. 
Accordingly, as the record contains overwhelming evidence of appellant's guilt on the sex 

crimes, any error in the admission of physical abuse evidence was harmless beyond a 
reasonable doubt.
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42} Appellant's second assignment of error asserts the trial court erred when it 
allowed plaintiff-appellee, State of Ohio, to cross-examine appellant about specific acts of 
violence. Prior to trial, appellant filed a motion in limine asking the court to exclude 

evidence indicating appellant had molested his sister when they were children, and that he 

shot and killed a number of family pets. The court addressed the motion on the first day of 
trial, stating it would "withhold ruling on whether that evidence will be admissible until 
such time as the State plans on calling the witness to testify." (Tr. Vol. I at 13-14O

43} During appellant's direct examination, appellant stated that, although he 

"had a temper with [N.F.] or anybody else,” he was "not a violent person." (Tr. Vol. IV at 
50.) Appelant reiterated on cross-examination that he was not a violent person. (See Tr. 
Vol. IV at 121.) The state asked the court if it could "talk about the acts of violence that [it 
was] aware of," since appellant had "declared on the stand that he [was] not a violent 
person." (Tr. Vol. IV at 113.) The court told the state it could inquire about both topics.

44} The state asked appellant if he considered shooting animals on his property 

violence. Appellant responded he "didn't consider it violence," and stated he had shot and 

killed "[a] couple pets," noting that one was "a rottweiler," and one was a "black lab." (Tr. 
Vol. IV at 122-23.) Appellant denied that he made N.F. kill his own pet dog. Appellant 
admitted that he "threw a pitchfork" at some goats, and that he shot "[a] little horse." (Tr. 
Vol. IV at 123.) Appellant denied ever sexually abusing his sister.

45} Although "the prosecution may not initiate questioning to establish a 

criminal defendant's propensity for violence in a trial for violent offenses," a defendant 
"may introduce testimony, through himself or others, of a relevant character trait that 
would tend to prove he acted in conformity therewith on a particular occasion." State v. 
Eldridge, 12th Dist. No. CA2002-10-021,2003-OIU0-7002, K 41, citing Evid.R. 404(A). "In 

a trial involving a violent offense, that character trait is typically for peacefulness." Id. When 

a defendant introduces evidence of a particular character trait, "the defendant 'opens the 

door' for the prosecution, which is then permitted to rebut or impeach this character 
evidence on cross examination." Id. at H 42, citing Evid.R. 405(A). "The cross-examination 

may include inquiry into relevant specific instances of conduct." Id., citing Evid.R. 405(A).

12
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46} Appellant argues he did not open the door for the state to inquire about the 
specific instances of violence, as the state could have relied on the physical abuse evidence 

to impeach appellant's claim that he was not a violent person. We disagree.
{f 47} Appellant testified there were "things that led up to the temper" he had 

toward N.F. (Tr. Vol. IV at 51.) Appellant explained that N.F. "lied a lot," and was "cunning. 
He was good at telling fibs and just getting] things going." (Tr. Vol. IV at 55.) Appellant 
described N.F. as not "a quiet little boy. He had a mouth on him, liked to use it," and stated 

that N.F. "always challenged" him. (Tr. Vol. IV at 56.) Appellant explained that when N.F. 
would want to confront [appellant on] why not to do" something appellant had asked N.F. 

to do, appellant's "reaction was to discipline him." (Tr. Vol. IV at 57.)
{f 48} Thus, appellant testified N.F.'s conduct essentially provoked him 

physically violent
to use

of discipline. Accordingly, when appellant testified that, in 
general, he was not a violent person, he opened the door for the state to ask about specific 

instances of violence which were directed toward victims other than N.F. See State v. 
Higgins, 2d Dist. No. 18974, 2002-0^0-4679, f 39 (noting that ”[w]hen Higgins testified 

that he [was] not a violent person, he put into issue his, propensity for violence," 

"[ejvidence concerning this trait of his character became admissible").

meansic
2>4
2
s>
i

and»
t
5
) (f 49} Based on the foregoing, appellant's first and second assignments of error are2
9 overruled.9
1
1c (1f50} Appellant's third assignment of error asserts he was deprived of his 

constitutional right to the effective assistance of trial counsel. To establish 
ineffective assistance of counsel, appellant must satisfy a two-prong test. Strickland v. 
Washington, 466 U.S. 668, 687 (1984). Appellant must show that: (1) defense counsel's 

performance was so deficient that he was not functioning as the counsel guaranteed under 
the Sixth Amendment to the United States Constitution, and (2) that defense counsel's 

errors prejudiced defendant. Id. To show prejudice, a defendant must establish a 

reasonable probability that, but for his counsel's unprofessional errors, the result of the trial 
would have been different. Id. at 694. The failure to make either showing defeats a claim of 
ineffectiveness of trial counsel. Id. at 697.

{f 51} In Ohio, a properly licensed attorney is presumed competent. State v. 
Monford, 190 Ohio App.3d 35, 2oio-Ohio-4732, 1 78 (10th Dist.), citing Vaughn v.
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Maxwell, 2 Ohio St.2d 299, 301 (1965). Matters of trial strategy and even debatable trial 
tactics do not establish ineffective assistance of counsel. Id. at If79, citing State v. Conway, 
109 Ohio St.3d 412,2006-OW0-2815, H101.

(f 52} Appellant asserts his trial counsel was ineffective in failing to object to the 

physical abuse evidence, failing to request a limiting instruction for each witness that 
testified to the physical abuse, and in failing to request a final jury instruction regarding the 

physical abuse evidence.
{f 53} " 'A competent trial attorney may well eschew objecting 

minimize jury attention to the damaging material.'" State v. Mundt, 115 Ohio St.3d 22, 
2007-OIU0-4836, H 90, quoting United State v. Payne, 741 F.2d 887, 891 (7th Cir.1984). 
See also State v. Franklin, 97 Ohio St.3d 1, 2002-OIU0-5304, If 42 (noting that "[a] 
reasonable attorney may decide not to interrupt his adversary's argument as a matter of 
strategy"). "The failure to raise nonmeritorious objections is not deficient performance." 

State v. Drew, 10th Dist. No. 07AP-467, 2008-OM0-2797,1143. Furthermore, a defendant 
must establish that the ultimate outcome of the trial would have been different had the 

objection been made. State v. Topping, 4th Dist. No. 11CA6,20i2-Ohio-s6i7, H 81.
(1f 54} Similarly, "the decision not to request a limiting instruction is sometimes a 

tactical one." Schaim at 61, fn. 9. See also State v. Rawls, 10th Dist. No. 03AP-41, 2004- 
Ohio-836, H 42 (noting that counsel may choose not to "request an instruction on other acts 

evidence" in order "to avoid drawing additional attention to the other acts testimony"); 
State v. Griesmar, 11th Dist. No. 2009-L-061, 2010-OM0-824, H 33-34.

55} The physical abuse evidence was admissible pursuant to the three-part 
Williams test. Id. at If 20. The defense also relied on the physical abuse evidence to argue 

that N.F. had a motive to fabricate the sexual abuse allegations. Accordingly, counsel's 

choice not to object to the physical abuse evidence, or to request additional limiting 

instructions on the physical abuse evidence, were tactical decisions which do not support 
an ineffective assistance of counsel claim.

(1f 56} Appellant asserts that his counsel was deficient in failing to object during 

closing argument, "when the State argued that the prior bad acts evidence was proof that 
'we' can count on [N.F.]" (Appellant's Brief at 54.) During closing, the prosecutor noted L.A. 
and C.A.W. had corroborated much of N.F.'s testimony, and that N.F.'s testimony of the
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physical abuse was further "corroborated when we got Children's Services records. So what 
that tells us is that we can count on [N.F.] to give us reliable, accurate history." (Tr. Vol. V
at 58-59)

(If 57} A prosecutor may comment in closing arguments on what the evidence has 
shown and what reasonable inferences the prosecutor believes maybe drawn from it. State 

v. Lott, 51 Ohio St.3d 160, 166 (1990). A prosecutor does not improperly vouch for a 

witness s credibility by arguing that, based on the evidence, a witness was "a reliable witness 

to the simple events she witnessed, that she lacked any motive to he, [or] that her testimony 

was not contradictory." State v. Green, 90 Ohio St.3d 352,373-74 (2000). See also State v. 
Clay, 7th Dist. No. 08 MA 2, 2009-Ohio-i204, 1141 (noting that "[ljimiting objection 

during closing is a trial tactic to avoid trying to draw attention to statements").
{f 58} The prosecutor's comment was not improper vouching. The prosecutor fairly 

commented on the evidence from L.A, C.A.W., and children services caseworkers, who all 
corroborated N.F.'s testimony regarding the physical abuse. Counsel was not deficient in 

failing to object to the comment.

(159> Appellant asserts defense counsel was deficient in failing to object to the 
following statement from the prosecutor during closing argument: "I guess in any rape case, 
the victim has to be lying. Right? Because if the victim is telling the truth, then the defendant 
has trouble. Right? So every defense in a rape case is the victim is lying, and then" the 

defense has to "try to scramble to figure out a reason why." (Tr. Vol. V at 109.)

flf 60} Counsel was not deficient in failing to object to this statement, as the 

prosecutor was fairly responding to appellant's testimony that N.F. had lied about the 

sexual abuse allegations. Moreover, there is no reasonable probability that, had counsel 
objected, the result of the trial would have been different. State v. Bradley, 42 Ohio St.3d 
136 (1989).
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61} Appellant argues that counsel was deficient in failing to object to a comment 
the prosecutor made during appellant's cross-examination. The state asked appellant if he 

believed that N.F.’s frequent vomiting and urinating himself as a child were stress related.

£
i

Appellant stated "[something was going on,” and the prosecutor noted "I would agree with 

that." (Tr. Vol. IV at 96, 97.) This comment did not express any belief "regarding the guilt 
of the accused." Lott at 166. Rather, the statement merely agreed with appellant's response.
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Trial counsel could have reasonably chosen not to object to avoid drawing undue attention 

to the prosecutor's brief and fleeting comment.
fl[ 62} Appellant lastly asserts his counsel was ineffective in failing to object to the 

verdict forms and in failing to "request neutral language on the verdict forms." (Appellant's 

Brief at 56.) The verdict forms contained captions to identify which conduct was associated 

with each count.
{f 63} "Verdict captioning [is] not an improper practice." State v. Himes, 7th Dist. 

No. 08 MA146,2009-OIUO-6406,1[ 31. Verdict captioning "avoids problems such as double 

jeopardy issues in cases of a hung jury on some offenses but not others. It is not deficient 
performance to fail to object to these labels merely because the indictment did not specify 

the type of sexual conduct." Id. See also State v. Harwell, 2d Dist. No. 25852, 2015-Ohio- 
2966, H 60 (noting that "Q]abeling verdict forms is a rational way to identify which verdict 
is for which offense").

(f 64} Appellant argues the captions on the verdict forms "insinuate[d] that 
[appellant] was guilty." (Appellant's Brief at 56.) Appellant identifies the following captions 

as "inflammatory[:]
* * * 'Anal Intercourse - Defendant on Victim, Defendant's Bedroom Incident' for 
Count 27, [and] 'Fellatio - Defendant on Victim - 1st Anal Incident' for Count 17." 

(Emphasis sic.) (Appellant's Brief at 56.)
(If 65} The verdict captions reasonably identified the parties involved, the conduct 

at issue, and the location to identify which acts related to which charge. See Himes at If 30- 
31; State v. West, 8th Dist. No. 95331, 2012-OM0-3151,141. Notably, due to the nature of 
the sex crimes at issue in the instant case, it was necessary to identify which party was 

performing, and which party was receiving, the sexual conduct at issue. Appellant also fails 

to identify the language he believes defense counsel should have proffered to the court.
fl[ 66} The verdict captions did not insinuate appellant's guilt. Rather, the captions 

tracked the evidence presented during trial. If the jury believed the defense's evidence that 
N.F. had fabricated the allegations, the jury retained its independence to return verdicts of 
not guilty. See State v. Amos, 7th Dist. No. 07 BE 22,2008-OIUO-7138,1147. As the language 

in the verdict captions was not inflammatory, defense counsel was not deficient in failing 

to object to the verdict forms on that basis.
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flf67} Although appellant argues the failures of his trial counsel should be 

considered cumulatively, because none of appellant's individual claims of ineffective 

assistance have merit, appellant cannot establish a right to relief simply by joining those 

claims together. State v. Dean, 146 Ohio St.3d 106, 2015-OIUO-4347,1f 296.

(f 68} Based on the foregoing, appellant's third assignment of error is overruled.
(If 69} Appellant's fourth assignment of error asserts the trial court erred in 

submitting some of the verdict forms to the jury, as the captions on the verdict forms 

allowed the jury to convict appellant on multiple counts for the same conduct, in violation 

of double jeopardy.

{^f 70} The Double Jeopardy Clause of the United States Constitution, applied to the 

states through the Fourteenth Amendment, and additionally guaranteed by Article I, 
Section 10 of the Ohio Constitution, protects a defendant against multiple punishments for 
the same offense. State v. Ollison, 10th Dist. No. 16AP-95, 2016-OIUO-8269, If 28. See also 

State v. Hall, 10th Dist. No. 05AP-957, 20o6-Ohio-2742,1f 16; Ohio v. Johnson, 467 U.S. 
493,498 (1984)- The General Assembly has codified the Double Jeopardy Clause protection 

against multiple punishments through the allied offenses statute, R.C. 2941.25. State v. 
Ruff, 143 Ohio St.3d 114, 20i5-Ohio-995, If12.

{If 71} R.C. 2941.25(A) provides that, where a defendant's same conduct "can be 

construed to constitute two or more allied offenses of similar import, the indictment or 

information may contain counts for all such offenses, but the defendant may be convicted 

of only one." Where, however, the defendant's conduct "constitutes two or more offenses of 
dissimilar import," or "results in two or more offenses of the same or similar kind 

committed separately or with a separate animus as to each, the indictment or information 

may contain counts for all such offenses, and the defendant may be convicted of all of 
them." R.C. 2941.25(B)." '[A] "conviction" consists of a guilty verdict and the imposition of 
a sentence or penalty.'" (Emphasis sic.) State v. Williams, 148 Ohio St.3d 403,2016-Ohio- 
7658, If 17, quoting State v. Whitfield, 124 Ohio St.3d 319, 20io-Ohio-2, If 12. Thus, "once 

the sentencing court decides that the offender has been found guilty of allied offenses of 
similar import that are subject to merger, R.C. 2941.25 prohibits the imposition of multiple 
sentences." Id. at U19.
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{f 72} Appellant did not object to the language on the verdict forms, or to the court's 

imposition of sentence. Accordingly, we review for plain error. "Notice of plain error 

is to be taken with the utmost caution, under exceptional circumstances and only to prevent 
a manifest miscarriage of justice." State v. Long, 53 Ohio St.2d 91 (1978), paragraph three 

of the syllabus. "For a court to notice plain error, the error must be an obvious defect in a 

trial's proceedings, it must have affected substantial rights, and it must have affected the 

outcome of the trial." State v. Steele, 138 Ohio St.3d 1, 2013-OIUO-2470,130, citing State 

v. Eafford, 132 Ohio St-3d 159,2012-OM0-2224,111. Even if an error satisfies these three 

requirements, "Crim.R 52(B) states only that a reviewing court 'may' notice plain forfeited 

errors; a court is not obligated to correct them." State v. Barnes, 94 Ohio St.3d 21, 27 

(2002).

* * *
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{f 73} Appellant asserts that "[biased on the State's description of the incidents 

written on the verdict forms to differentiate the Counts, Counts 22 and 23 are the same 

charges for the same conduct from the same incident as Counts 24 and 25," and that 
"Counts 34, 35, 36, and 37 are the same charges for the same conduct from the same 

incident as Counts 44,45,46, and 47." (Appellant's Brief at 59.) Appellant further argues 

the court failed to "merge the sentences for these counts, but imposed multiple 

punishments for the same conduct." (Appellant's Brief at 59-60.)
74} Count 22 charged appellant with rape and Count 23 charged appellant with 

sexual battery. The caption on the verdict forms for both Counts 22 and 23 was "ANAL 

INTERCOURSE - DEFENDANT ON VICTIM - VICTIM'S BEDROOM INCIDENT, 
DEFENDANT EJACULATED ON VICTIM'S BACK." (Verdict Forms, R at 196-97.) Counts 

24 and 25 charged appellant with rape and sexual battery, respectively, and the caption on 

the verdict forms for these counts was "ANAL INTERCOURSE - DEFENDANT ON 

VICTIM - VICTIM'S BEDROOM INCIDENT, VICTIM AND DEFENDANT FACING EACH 

OTHER" (Verdict Forms, R at 198-99.)
{f 75} N.F. explained that, during the first incident of anal intercourse in his 

bedroom, appellant ejaculated inside of him. N.F. described another incident of anal 
intercourse occurring in his bedroom where appellant "pulled out and he ejaculated on 

[N.F.'s] back." (Tr. Vol. II at 89.) This incident supports the charges in Counts 22 and 23. 
N.F. then described "another time," in his bedroom, on a "different time and day," where
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appellant had N.F. lay on the bed with [his] legs up and [his] butt
edge of the bed. And then [appellant] was standing, performing anal on [N.F.], and playing 
with [his] penis at the same time."
Counts 24 and 25.

* * # facing toward the

(Tr. Vol. II at 88.) This incident supports the charges in

{f 76} The trial court merged Count 22 with Count 23, and merged Count 24 with 

Count 25. CSee Sentencing Entry at 2.) The court sentenced appellant to ten-year terms of 
imprisonment on both Count 22 and Count 24, to be served "consecutive with each other 
and consecutive with all other counts." (Jgmt. Entry at 2.) As separate conduct supports 
the charges, the trial court properly merged the lesser-included offenses into the greater 
offenses, and sentenced appellant only on the greater offenses. Appellant's contentions 
regarding these charges lack merit.

{f 77} Counts 34 and 35 chained appellant with rape and sexual battery, 
respectively, and the caption on the verdict forms for these counts stated "CUNNILINGUS 
- TIME WITH THE PILL INCIDENT."

ic

4 (Verdict Forms, R at 206-07.) Counts 36 and 37 
charged appellant with rape and sexual battery, respectively, and the caption on the verdict 
forms for these counts stated "VAGINAL INTERCOURSE

5>>
- TIME WITH THE PILL 

(Verdict Forms, R at 208-09.) Counts 44 and 45 charged appellant with rape 
and sexual battery, respectively, and the caption on the verdict forms for these counts stated 

"CUNNILINGUS - 3RD INCIDENT." (Verdict Forms, R at 212-13.) Counts 46 and 47 

charged appellant with rape and sexual battery, respectively, and the caption on the verdict 
forms for these counts stated 'VAGINAL INTERCOURSE - 3RD INCIDENT." (Verdict 
Forms, R at 214-15.)

5
INCIDENT."t
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(f 78} These charges concerned the conduct involving LA, N.F., and appellant. 
N.F. testified that "[t]he first time it happened," N.F. performed oral
appellant instructed N.F. to have intercourse with LA, but N.F. "could not get erect, and so 
it did not happen." (Tr. Vol. II at 100,102.)

(f 79} N.F. explained that "[a] couple months" after the first incident, appellant 
woke N.F. up in the night and told him that LA "was waiting for [them]." (Tr. Vol. II at 
103.) N.F. explained that he "was instructed to perform oral on her again, 
have intercourse with her, which somewhat happened. [N.F.] had a hard time staying 

again, but more - - [he] was more erect than the previous time." (Tr. Vol. II at 104.)
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{f 80} N.F. stated that the "third time is when [he] was able to stay erect. And 

[appellant] instructed that [he] tiy to come inside [LA.], which [he] eventually did." (Tr. 
Vol. II at 104-05.) N.F. explained that, on "the third time," before they "went into the 

bedroom that time, [appellant] had taken [him] into the kitchen and given [him] a pill with 

some water." (Tr. Vol. II at 133.) However appellant "explained it," N.F. understood that 
the pill was to help him "to stay erect.” (Tr. Vol. II at 133.) This incident supports the vaginal 
intercourse charges in Counts 36 and 37.

{f 81} N.F. described LA, performing fellatio on him during a time "when there was 

a lot of back and forth between [LA.] performing oral on [N.F.] and [appellant], and 

[appellant] performing oral on - - on [N.F.] and her, and [N.F.] performing oral on both of 
them." (Tr. Vol. II at 105.)

82} N.F. never testified to cunnilingus preceding the time with the pill incident. 
However, in the final incident where there was "a lot of back and forth," N.F. testified he 

performed "oral" on LA. (Tr. Vol. II at 105.) Notably, Counts 48, 49, 50, 51,52, and 53 all 
concern the fellatio that occurred during the back and forth incident, but there is no 

separate charge for the cunnilingus from that incident. (See Verdict Forms, R, at 216-21.) 
Thus, the cunnilingus from the back and forth incident supports the conduct charged in 

Counts 34 and 35.
{f 83} The conduct charged in Counts 44, 45, 46, and 47 was rape and sexual 

battery. The cunnilingus and vaginal intercourse N.F. described as occurring during the 

second incident supports the conduct charged in these counts. In N.F.'s timeline, the third 

incident was the time with the pill incident. None of the verdict forms relating to the 

conduct between appellant, L.A., and N.F. contain the caption "2nd incident." (See Verdict 
Forms, R, at 204-22.)

(f 84} Accordingly, the caption on the verdict forms for Counts 44, 45, 46, and 47 

should have stated 2nd incident rather than 3rd incident; and the caption on the verdict 
forms for Counts 34 and 35 should have identified the cunnilingus as occurring during the 

back and forth incident rather than the time with the pill incident. However, the verdict 
captions at issue do not present the manifest miscarriage of justice necessary to support a 

showing of plain error. N.F. testified to conduct which supports each of the charges at issue. 
The trial court also properly instructed the jury as to the elements of each charge. (See Tr.
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Vol. V at 122-87); Himes at 136-37 (noting that the "verdict form need not state each of the 

essential elements of the offense; rather, "this is the function of jury instructions"); R.C. 
2945.11.

{f 85} Accordingly, because the record contains evidence which separately supports 
the conduct charged in each count, appellant fails to establish prejudice, and the 

misstatements in the verdict captions do not amount to plain error. Compare State v. 
Brown, 9th Dist. No. 25077, 2010-OIUO-4453,1f 16 (holding that the defendant "forfeited 

any argument with regard to the verdict form itself by failing to object to it at trial,” and the 
record failed to demonstrate "any prejudice as a result of the incorrect citation included in 
the caption of the jury's verdict form").

flf 86> The t™1 court merged Count 34 with Count 35, Count 36 with Count 37, 
Count 44 with Count 45> mid Count 46 with Count 47* (See Sentencing Entry at 2.) The 

court sentenced appellant to respective ten-year terms of imprisonment each on Counts 34, 
36, 44, and 46, to be served "concurrent with each other, and consecutive with all other 
counts." (Jgmt. Entry at 2.) Accordingly, as separate conduct supports the counts, the court 
merged the lesser-induded offenses into the greater offenses and sentenced appellant only 

on the greater offenses. Appellant fails to demonstrate a double jeopardy violation.
(1f87) Based on the foregoing, appellant's fourth assignment of error is overruled.
{f 88} Having overruled appellant's four assignments of error, we affirm the

judgment of the Franklin County Court of Common Pleas.
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28 USCS § 2254, Part 1 of 6

Copy Citation

Current through Public Law 117-81, approved December 27, 2021.
United States Code Service
TITLE 28. JUDICIARY AND JUDICIAL PROCEDURE (SS 1 — 50011
Part VI. Particular Proceedings (Chs. 151 — 1901
CHAPTER 153. Habeas Corpus (SS 2241 — 22561

§ 2254. State custody; remedies in Federal courts
(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an application 
for a writ of habeas corpus in behalf of a person in custody pursuant to the j udgment of a State court only 
on the ground that he is in custody in violation of the Constitution or laws or treaties of the United States.

(b)

(1) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment 
of a State court shall not be granted unless it appears that—

(A) the applicant has exhausted the remedies available in the courts of the State; or

(B)

(1) there is an absence of available State corrective process; or

(ii) circumstances exist that render such process ineffective to protect the rights of the applicant.

(2) An appl ication for a writ of habeas corpus may be den ied on the merits, notwithstanding the failure of 
the applicant to exhaust the remedies available in the courts of the State.

(3) A State shall not be deemed to have waived the exhaustion requirement or be estopped from reliance 
upon the requirement unless the State, through counsel, expressly waives the requirement.

(c) An applicant shall not be deemed to have exhausted the remedies available in the courts of the State, 
within the mean ing of this section, if he has the right under the law of the State to raise, by any available 
procedure, the question presented.

(d) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment 
of a State court shall not be granted with respect to any claim that was adjudicated on the merits in State 
court proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly 
established Federal law, as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts in light of the 
evidence presented in the State court proceeding.

(e)

pg. 22



(1) In a proceeding instituted by an application for a writ of habeas corpus by a person in custody 
pursuant to the judgment of a State court, a determination of a factual issue made by a State court shall be 
presumed to be correct. The applicant shall have the burden of rebutting the presumption of correctness 
by clear and convincing evidence.

(2) If the applicant has failed to develop the factual basis of a claim in State court proceedings, the court 
shall not hold an evidentiary hearing on the claim unless the applicant shows that—

(A) the claim relies on—

(i) a new rule of constitutional law, made retroactive to cases on collateral review by the Supreme Court, 
that was previously unavailable; or

(ii) a factual predicate that could not have been previously discovered through the exercise of due 
diligence; and

(B) the facts underlying the claim would be sufficient to establish by clear and convincing evidence that 
but for constitutional error, no reasonable factfinder would have found the applicant guilty of the 
underlying offense.

(f) If the applicant challenges the sufficiency of the evidence adduced in such State court proceeding to 
support the State court’s determination of a factual issue made therein, the applicant, if able, shall produce 
that part of the record pertinent to a determination of the sufficiency of the evidence to support such 
determination. If the applicant, because of indigency or other reason is unable to produce such part of the 
record, then the State shall produce such part of the record and the Federal court shall direct the State to 
do so by order directed to an appropriate State official. If the State cannot provide such pertinent part of 
the record, then the court shall determine under the existing facts and circumstances what weight shall be 
given to the State court’s factual determination.

(g) A copy of the official records of the State court, duly certified by the clerk of such court to be a true 
and correct copy of a finding, judicial opinion, or other reliable written indicia showing such a factual 
determination by the State court shall be admissible in the Federal court proceeding.

(h) Except as provided in section 408 of the Controlled Substance Acts [21 USCS $ 8481. in all 
proceedings brought under this section, and any subsequent proceedings on review, the court may appoint 
counsel for an applicant who is or becomes financially unable to afford counsel, except as provided by a 
rule promulgated by the Supreme Court pursuant to statutory authority. Appointment of counsel under 
this section shall be governed by section 3006A of title 18.

(i) The ineffectiveness or incompetence of counsel during Federal or State collateral post-conviction 
proceedings shall not be a ground for relief in a proceeding arising under section 2254 F28 USCS § 22541.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION

CHARLES WYCUFF,
CASE NO. 2:19-CV-3549
JUDGE EDMUND A. SARGUS, JR.
Magistrate Judge Chelsey M. Vascura

Petitioner,

v.

JAMES HAVILAND, WARDEN,

Respondent.

ORDER and
REPORT AND RECOMMENDATION

Petitioner, a state prisoner, brings this petition for a writ of habeas corpus pursuant to 28 

U.S.C. § 2254. This matter is before the Court on the Petition, Respondent’s Return of Writ, and 

the exhibits the parties submitted. For the reasons that follow, it is RECOMMENDED that this

action be DISMISSED.

In addition, Petitioner’s Motion for Stay and Abeyance (ECF No. 7) is DENIED.

BACKGROUNDI.

Petitioner challenges his April 17, 2018 convictions after a jury trial in the Franklin 

County Court of Common Pleas on charges of rape, gross sexual imposition, sexual battery, and 

pandering sexually oriented material involving a minor, with sexually violent predator 

specifications. The Ohio Tenth District Court of Appeals summarized the facts and procedural

history of the case as follows:

On November 7, 2014, appellant was indicted on a 54-count indictment in Auglaize 
County, Ohio. The indictment included charges for rape, in violation of R.C. 
2907.02(A)(1)(b) and/or (A)(2), gross sexual imposition, in violation of R.C. 
2907.05(A)(1) and/or (A)(4), sexual battery, in violation of R.C. 2907.03(A)(1) 
and/or (A)(5), and one count of pandering sexually oriented matter involving a
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minor, in violation of R.C. 2907.322(A)(1) and/or (A)(3). Several of the counts 
included sexually violent predator specifications pursuant to R.C. 2941.148.

Although the events giving rise to the indictment occurred in Auglaize County, the 
Auglaize County Court of Common Pleas concluded that a fair and impartial trial 
could not be held in that court. As such, the court ordered that venue be transferred 
to Franklin County. A jury trial on the charges commenced October 6, 2015.

The sole victim of the charges was appellant’s stepson, N.F. Appellant married 
N.F.’s mother, L.A., when N.F. was three or four years old. At that time, appellant 
and L.A. filed for and received custody of N.F. from his biological father. 
Appellant and L.A. had a child, C.A.W. who was four and one-half years younger 
than N.F. The family lived in the country near Wapakoneta, Ohio.

L.A.' worked days as a school teacher, and appellant worked second or third shifts 
at a factory. As such, appellant would care for N.F. during the day when N.F. was 
a child. N.F. testified that, even during his early childhood, appellant “always acted 
like he didn’t want [N.F.] there.” (Tr. Vol. II at 21.) N.F. recalled being four years 
old and asking for some shampoo while taking a shower, and appellant walking in 
and “smack[ing] [N.F.] over the head.” (Tr. Vol. II at 16.) When N.F. started 
kindergarten, he would become “physically sick to [his] stomach knowing [he] was 
going home” to appellant. (Tr. Vol. II at 23.) N.F. would frequently vomit or 
urinate himself when he was around appellant. When N.F. vomited or urinated 
himself, appellant would become upset and spank N.F.

When N.F. was young, appellant would use just his hand for spankings. As N.F. 
got older, appellant began to use belts or paddles made out of wood to spank N.F. 
Appellant would have N.F. watch as he crafted the paddle he was about to use for 
a spanking. N.F. described how “terrifying” it was knowing “what’s coming before 
it even happens,” and how appellant would “drill[] holes in [the paddle] so it was 
more
“usually would tell [N.F.] to pull down [his] pants and grab [his] ankles, so [N.F.] 
would be standing up and holding [his] ankles.” (Tr. Vol. II at 26.) N.F. would 
have to “sit in the bathtub with cold water” after a paddling “to try to keep the 
swelling and the bruising down.” (Tr. Vol. II at 38.) Appellant would paddle N.F. 
for any reason or no reason; N.F. often did not know “why [he] was receiving this 
treatment.” (Tr. Vol. II at 27.)

* * * aerodynamic.” (Tr. Vol. II at 37.) During these spankings, appellant

N.F. explained how appellant continuously made him “feel worthless.” (Tr. Vol. 
II at 28.) Appellant would tell N.F. that he was “stupid, retarded, dumb, like [his] 
life didn’t matter. Like when he told [N.F. he] never should have been bom. Or 
[he] should have been a come stain on the sheets.” (Tr. Vol. II at 28.) C.A.W. 
noted that “the verbal abuse” was “almost constant for [N.F.].” (Tr. Vol. Ill at 20.)

One of N.F.’s chores during his middle school years was to “clean up the dog poop 
area” outside. (Tr. Vol. II at 45.) N.F. once missed picking up a piece, and

2
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appellant grabbed N.F. “by the back of [his] neck and he shoved [his] face in the 
pile of dog poop, and he took his other hand and shoved some in [N.F.’s] mouth, 
[and] told [him] to eat it.” (Tr. Vol. II at 46.) N.F. confirmed that he ate the dog 
feces. L.A. witnessed this event, and confirmed that appellant “took [N.F.’s] face 
and shoved it down on the ground in the dog feces and made him eat it.” (Tr. Vol. 
Illat 143.)

Children services became involved twice during N.F.’s childhood; once due to the 
extent of bruising N.F. had from a paddling, and once after L.A. came home to find 
that N.F. had “swelling on his lip and a bruise.” (Tr. Vol. Ill at 79.) Caseworkers 
from the Auglaize County Children Services department testified at trial regarding 
the agency’s involvement with N.F. during the early nineties. The agency 
ultimately concluded that, although “there was abuse,” the abuse was “not to the 
point to maintain active involvement with the family.” (Tr. Vol. Ill at 70.) The 
agency “encouraged the mother to consider alternative babysitting arrangements 
for her son instead of having [appellant] in charge of him.” (Tr. Vol. Ill at 87.)

As N.F. got older, the physical abuse became more intense. N.F. recalled appellant 
pressing pressure points on his body to inflict pain, slamming N.F. against doors, 
and repeatedly “punching [N.F.] in the chest so [he] would bounce off the door.” 
(Tr. Vol. II at 43.) Appellant once threw N.F. against a door so hard that N.F.’s 
head hit the door, and N.F. “ended up going to the hospital for stitches in the back 
of [his] head.” (Tr. Vol. II at 43.) N.F. recalled times where appellant would grab 
him by his “throat and he would hold [him] up against the door, off [his] feet.” (Tr. 
Vol. II at 43.)

Appellant opened a metal fabrication shop on the family’s property around 2000, 
and N.F. would help appellant in the shop. N.F. explained that, if he did not put 
the tools away correctly, appellant would “hit [N.F.] over the head, like with his 
hands, or smack [him] in the face. He would punch [N.F.] in the throat.” (Tr. Vol. 
II at 54-55.) N.F. recalled appellant kicking him “in the groin when [they] were in 
the shop,” hard enough that it left a bruise in that area that lasted “a week or two.” 
(Tr. Vol. II at 55.) N.F. described appellant once hitting him in the shin with a 
“wrench or tool” and “it left, like, a cartilage or a bone chip or whatever on [his] 
shin.” (Tr. Vol. II at 57.) Appellant once threw “a circular saw blade at [N.F.’s 
head. Like it went right by [his] head and it stuck in the wall.” (Tr. Vol. II at 61.) 
C.A.W. noted that appellant told him he threw “saw blades at [N.F.],” and C.A.W. 
recalled seeing the “circular saw blades” that were “stuck in the drywall and they 
were still there.” (Tr. Vol. Ill at 22.)

When N.F. was around 12 years old, appellant started to sexually abuse him. The 
first incident occurred on a day when N.F. “stayed home sick from school.” (Tr. 
Vol. II at 80.) Appellant and N.F. were in the living room, and appellant told N.F. 
to take his clothes off. Appellant “started playing with [N.F.’s] genital area before 
he started performing oral on [him].” (Tr. Vol. II at 77.) N.F. did not orgasm, and 
appellant told N.F. that maybe he had not “hit maturity yet, or [he] wasn’t old

3
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enough to
pants and he sat on the couch. And then he told [N.F.] to start playing with his 
penis before he told [N.F.] to perform oral on him.” (Tr. Vol. II at 79.) Appellant 
ejaculated in N.F.’s mouth, and N.F. stated that he was “Too afraid to spit it out so 
[he] swallowed it.” (Tr. Vol. II at 79.) N.F. testified to several other instances of 
fellatio, noting that the “normal routine” was that appellant “performed oral sex on 
[N.F.] and then [N.F.] would perform oral sex on him.” (Tr. Vol. II at 84.)

* * * ejaculate.” (Tr. Vol. II at 79.) Appellant then “pulled down his

As time went on, the sexual abuse went further. N.F. explained that, when he was 
in high school, appellant came into his bedroom and “started with, you know, the 
usual, him playing with me, performing oral sex on me. He had me perform oral 
sex on him. But at the same time, same incident, he had told me to bend over the 
bed while I was standing and he was going to perform anal sex on me.” (Tr. Vol. 
II at 86.) Appellant “put his penis inside of [N.F.’s] ass.” (Tr. Vol. II at 86.) 
Appellant asked N.F. “if he could come inside of [him],” and N.F. was “too afraid 
to say no, so [he] said yes.” (Tr. Vol. II at 87.) N.F. testified that appellant 
performed anal intercourse on him several times, and that appellant also had N.F. 
“perform anal intercourse on him.” (Tr. Vol. II at 91.)

When N.F. was “in either tenth or eleventh grade,” L.A. became involved in the 
sexual abuse. (Tr. Vol. II at 100.) N.F. explained that “[t]he first time it happened” 
appellant and L.A. had gone out for the night. (Tr. Vol. II at 100.) when they 
returned, appellant woke N.F. up and explained that L.A. was “in the [bed]room 
and there was going to be sexual activity of some sort.” (Tr. Vol. II at 100.) 
Appellant took N.F. to appellant’s and L.A.’s “bedroom. And [L.A.] was lying on 
the bed, on her back. And [appellant] told [N.F.] top perform oral sex on her.” (Tr. 
Vol. II at 100.) N.F. did as he was told, and stated that L.A. was “moaning a little 
and, like, moving her legs a little bit like it was pleasurable” as he performed oral 
sex on her. (Tr. Vol. II at 102.) Appellant then told N.F. “to perform intercourse 
on her,” but N.F. “could not get erect, and so it did not happen,” and N.F. was “sent 
back to bed.” (Tr. Vol. II at 102.)

N.F. explained that “[a] couple of months” after the first incident, “basically the 
exact same thing” happened again. (Tr. Vol. II at 103.) On this incident, however, 
N.F. was “more rect than the previous time” and did have intercourse with L.A. 
(Tr. Vol. II104.) N.F. stated that he engaged in sexual activity with appellant and 
L.A. “at least two more times” after this second incident’ N.F. recalled “ejaculating 
in [L.A.] three times total.” (Tr. Vol. II at 104, 106.)

C.A.W. testified that he recalled being home with his mother, father, and half- 
brother, and being “told to go upstairs and turn on the music.” (Tr. Vol. Ill at 29.) 
As C.A.W. went up to his room, he saw appellant, L.A., and N.F. go into appellant’s 
and L.A.’s bedroom. While in his room, C.A.W. “heard [his] mother moaning, 
making sexual sounds,” so he turned “the music off to see if it was actually what 
[he] was hearing, to confirm it, and it was.” (Tr. Vol. Ill at 29.) C.A.W. recalled a

4
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different time when they were all home, and appellant “told [C.A.W.] to go outside 
and play. And then the three of them walked in the bedroom.” (Tr. Vol. Ill at 30.)

L.A. testified regarding the sexual conduct that occurred with N.F. and appellant. 
L.A. stated the first time it happened, she went out to a bar with appellant and came 
home “drunk.” (Tr. Vol. Ill at 154.) Appellant undressed L.A. in their bedroom, 
then left and returned with N.F. L.A. stated that appellant told N.F. to touch her 
breasts, and then told L.A. to give N.F. “oral sex. [Appellant] then had [N.F.] go 
down on [L.A.]. [She] witnessed the two of them giving each other oral sex. 
[Appellant] then showed [N.F.] how to get on top of [L.A.] and told [N.F.] to have 
sex with [her].” (Tr. Vol. Ill at 154-55.) L.A. stated appellant was “directing” 
everyone on what to do. (Tr. Vol. Ill at 155.)

Although L.A. testified to this first incident, L.A. stated that over the “years, [she 
had] just repressed so much in [her] mind, that [she could not] recall what happened 
on the other occasions.” (Tr. Vol. Ill at 160.) Appellant and L.A. divorced shortly 
after N.F. graduated from high school and left the home in 2003. A couple of years 
after the divorce, L.A. told her counselor about what she “did with [her] son.” And 
informed her counselor that the sexual activity with N.F. and appellant occurred 
“four times.” (Tr. Vol. Ill at 160.)

L.A. informed the jury that she had been charged with criminal charges resulting 
from these incidents. Pursuant to a plea bargain, L.A. pled guilty “to three charges 
of sexual battery, and one charge of obstructing official business,” and agreed to 
testify truthfully in this case. (Tr. Vol. Ill at 130.)

Appellant took the stand and confirmed that “[a] lot” of the testimony regarding 
him “disciplining” N.F. was accurate. (Tr. Vol. IV at 48-49.) Appellant admitted 
that the “spanking and stuff,” and also when he “put [N.F.’s] head against the door, 
that was physical abuse.” (Tr. Vol. IV at 86.) Appellant explained, however, that 
he was forced to be “the disciplinarian” parent, since L.A. “would not touch him.” 
(Tr. Vol. IV at 54.) Appellant stated he would discipline N.F. by “shov[ing] him 
down,” or “crack[ing] him right upside the temple just to shut him up,” but that he 
never “beat [N.F.] with a fist,” never “open-faced him, and [he] never beat him on 
the body.” (Tr. Vol. IV at 57.)

Appellant testified that N.F. “lied,” and that “[t]here was no sexual activities” that 
ever occurred between him and N.F. (Tr. Vol. IV at 55, 92.)

N.F. joined the army after he graduated high school and, while in the army, N.F. 
would call appellant “every once in a while 
at 61.) Appellant testified that “altogether, in between the different times,” he sent 
N.F. “three to four grand.” (Tr. Vol. IV at 61.) After N.F. was discharged from the 
army, he briefly returned to the house in Wapakoneta for a couple of months, and 
then moved to New Jersey for work. Appellant stopped giving N.F. money when 
N.F. was in New Jersey. Appellant stated that “the day [he] quit giving [N.F.]

and wanted money.” (Tr. Vol. IV* * *

5
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money [they] got in a big argument.” (Tr. Vol. IV at 66.) N.F. disclosed the abuse 
to police after he had moved to New Jersey.

The jury returned a verdict of not guilty on the pandering charge, and returned 
verdicts of guilty on the remaining charges. Following a separate hearing, the jury 
also found appellant guilty of the sexually violent predator specifications. The 
court imposed an aggregate sentence of 4 consecutive life sentences, plus 105 years 
in prison to be served consecutively to the life sentences.

Appellant appeals, assigning the following four errors for our review:

[I.] [Appellant’s] rights to due process and a fair trial were violated when the trial 
court allowed the State to present cumulative, overly prejudicial evidence about 
prior bad acts.

[II.] [Appellant’s] rights to due process and a fair trial were violated when the trial 
court allowed the State to cross-examine [appellant] regarding prior bad acts the 
trial court had previously barred the State from presenting to the jury as they 
constituted cumulative and overly prejudicial.

[III.] [Appellant] was deprived of his constitutional right to the effective assistance 
of counsel.

[IV.] The trial court erred in submitting verdict forms for Counts 24, 25, 44, 45, 
46, and 47 to the jury as the description on the verdict forms permitted jurors to 
convict [appellant] on multiple counts for the same conduct. The trial court 
compounded this error when it sentenced [appellant] on multiple counts for the 
same conduct and ran those sentences consecutively. Both errors violate double 
jeopardy protections.

{Decision, ECF No. 5, PAGEID # 223-29.) On April 17, 2018, the appellate court affirmed the

judgment of the trial court. {Id.) On August 15, 2018, the Ohio Supreme Court declined to accept

jurisdiction of the appeal. {Entry, ECF No. 5, PAGEID # 284.)

On July 13, 2018, Petitioner filed an application to reopen the appeal pursuant to Ohio

Appellate Rule 26(B). He asserted that he had been denied the effective assistance of appellate

counsel because his attorney failed to raise on appeal a claim of ineffective assistance of trial

counsel “due to mental illness.” (ECF No. 5-1, PAGEID # 362.) On March 12, 2019, the

appellate court denied the Rule 26(B) application. {Memorandum Decision, ECF No. 5-1,

6
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PAGEID # 361.) On June 12, 2019, the Ohio Supreme Court declined to accept jurisdiction of

the appeal. {Entry, ECF No. 5-1, PAGEID # 384.)

On June 27, 2017, Petitioner filed a Petition to Vacate or Set Aside Judgment of

Conviction or Sentence, asserting that he had been denied the effective assistance of trial 

counsel. (ECF No. 5-1, PAGEID # 386.) The record does not reflect that the trial court has 

issued a ruling on that action. Petitioner also represents that he recently filed a motion for a new 

trial and a post-conviction petition in the state trial court. (See Motion for Stay and Abeyance, 

ECF No. 7.) Review of the state-court’s docket reflects that he filed such an action on December 

18, 2019, asserting the denial of the effective assistance of trial counsel based on his attorney’s 

alleged health issues. Petitioner states that he learned in April 2019 that one of his former 

attorneys died after suffering from Alzheimer’s and dementia, and he bases is claim of denial of 

effective assistance of counsel on this information. The trial court has not yet ruled on

Petitioner’s motion for a new trial. Petitioner seeks a stay of the proceedings in this Court

pending resolution of his state-court action.

On August 15, 2019, Petitioner, proceeding without counsel, filed this habeas corpus 

petition pursuant to 28 U.S.C. § 2254. He asserts that he was denied a fair trial due to the 

admission of unindicted and unduly prejudicial evidence of prior bad acts (claim one); that he

was denied a fair trial because the trial court permitted Petitioner’s cross-examination on

inadmissible and cumulative prior bad acts (claim two); that he was denied the effective

assistance of trial counsel because his attorney failed to object to prior bad acts evidence, failed

to request limiting instructions, and failed to object to improper language used in verdict forms 

(claim three); and that his convictions on multiple counts violate the Double Jeopardy Clause due 

to improper verdict forms (claim four). It is the Respondent’s position that Petitioner has

7
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procedurally defaulted these claims and that they do not provide a basis for relief. The

undersigned agrees.

The undersigned considers Petitioner’s Motion for Stay and Abeyance (ECF No. 7) as a

threshold matter before turning to analyze each of his claims.

II. PETITIONER’S MOTION FOR STAY AND ABEYANCE

Petitioner seeks a stay of proceedings pending resolution of his motion for a new trial in

which he asserts that he was denied the effective assistance of counsel based on health issues

suffered by one of his former attorneys, John Poppe. Petitioner asserts that Poppe, now

deceased, failed to disclose to Petitioner that he suffered from Alzheimer’s and dementia during

trial. Respondent has not filed a response to Petitioner’s request for a stay.

Under the Antiterrorism and Effective Death Penalty Act (“AEDPA”), a petitioner must

first exhaust his claims in the state courts before presenting them in federal court. 28 U.S.C. §

2254(b); see Rockwell v. Yukins, 217 F.3d 421, 423 (6th Cir. 2000). If a habeas petitioner has the

right under state law to raise a claim by any available procedure, the claim is not exhausted. 28

U.S.C. § 2254(b), (c). Additionally, a constitutional claim for relief must be presented to the

state’s highest court in order to satisfy the exhaustion requirement. O’Sullivan v. Boerckel, 526

U.S. 838, 844 (1999); Manning v. Alexander, 912 F.2d 878, 881 (6th Cir. 1990). A habeas

petitioner bears the burden of demonstrating that exhaustion of the available state-court remedies

with respect to the claims presented for federal habeas review. Prather v. Rees, 822 F.2d 1418,

1420 n.3 (6th Cir. 1987).

A district court has the discretion to stay a “mixed petition,” containing both exhausted

and unexhausted claims, to permit a petitioner to present his unexhausted claim to the state

courts, and then to return to federal court for review. Rhines v. Weber, 544 U.S. 269 (2005).

8
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Nonetheless, stays under these circumstances should be granted sparingly. Id. at 277 

(recognizing that “[s]taying a federal habeas petition frustrates AEDPA’s objective of 

encouraging finality by allowing a petitioner to delay the resolution of the federal proceedings” 

and that it “undermines AEDPA’s goal of streamlining federal habeas proceedings by decreasing 

a petitioner’s incentive to exhaust all his claims in state court prior to filing his federal petition”). 

Stated differently, the Court held that “stay and abeyance should be available only in limited 

circumstances,” and is appropriate only if there is good cause for the Petitioner’s failure to

exhaust his claims first in state court. Id. at 277. Finally, even if good cause exists, a stay is

inappropriate where the unexhausted grounds are plainly meritless. Id. Thus, an abuse of 

discretion in denying a stay and dismissing the petition may be found only “if the petitioner had 

good cause for his failure to exhaust, his unexhausted claims are potentially meritorious, and 

there is no indication that the petitioner engaged in intentionally dilatory litigation tactics.” Id.

Here, none of the claims presently before the Court remain unexhausted. “The fact [the 

petitioner] has a separate claim pending in state court does not render his current petition a

‘mixed’ petition.” Jackson v. Sloan, 2018 WL 7269782, at *7 (N.D. Ohio Sept. 25, 2018) (citing 

Bowlingv. Haeberline, No. 03-5681, 2007 WL 2321302, at *2 (6th Cir. Aug. 14, 2007); Gatlin 

Clipper, No. 5:13-cv-2434, 2014 WL 2743208 at * 5 (N.D. Ohio June 17, 2014)). “Somev.

courts, including lower courts within the Sixth Circuit, have declined to extend the Rhines stay- 

and-abeyance procedure to petitions, such as this, containing only unexhausted claims.”

Callender v. Warden, Ross Corr. Inst., No. 2:16-cv-l 120, 2017 WL 3674909, at *3 (S.D. Ohio

Aug. 24, 2017) (quoting Peterson v. Warden, Pickaway Corr. Inst., No. l:14-cv-604, 2015 WL

3970171, at *7 (S.D. Ohio June 30, 2015) (internal citations omitted)); see also Worley v. Bracy, 

No. l:18-cv-00050, 2018 WL 4443137 (N.D. Ohio July 11, 2018) (denying stay where the

9
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petition presents no unexhausted claims); Jackson v. Sloan, 2018 WL 7269782, at *7-8 (N.D.

Ohio Sept. 25, 2018) (finding that the Rhines “stay and abeyance procedure ... is applicable

only when a petitioner presents a “mixed petition”) (citation omitted).

Further, although Petitioner has not yet advanced a claim in this action asserting

ineffective assistance of trial counsel, review of the record reveals that any such claim would

lack merit. In Rule 26(B) proceedings, the state appellate court rejected Petitioner’s contention

that his counsel’s health issues rendered his performance ineffective, explaining as follows:

Appellant asserts his trial counsel, John Poppe, was suffering from Alzheimer’s 
disease at trial and that the disease “played a big part in trial counsel’s inability to 
try this case.” (Application to Reopen at 4.) Appellant contends Poppe “appeared 
confused and disoriented” during trial and “lacked participation and repeatedly 
forgot names of witnesses including his own client.” (Application to Reopen at 1.) 
Appellant was represented by three attorneys at trial: Eric Allen, Jessica Wirick, 
and Poppe. {See Tr. Vol. I at 2.) Allen cross-examined the state’s witnesses and 
conducted the direct examination of appellant during the defense’s case-in-chief. 
Poppe presented only the character witnesses during the defense’s case-in-chief.

Appellant attached a May 24, 2017 letter from his friend and character witnesses, 
D.S., III, to his application to support his contention that Pope had been diagnosed 
with Alzheimer’s. D.S. states in the letter that, after appellant’s trial, D.S. learned 
that Poppe was no longer practicing law and “learned that Mr. Poppe had been 
diagnosed with Alzheimer’s disease.” (D.S. Letter.)

[T]he record does not support appellant’s contention that Poppe repeatedly forgot 
witnesses’ names at trial. For instance, during his examination of M.R., Poppe 
stated, “[M.R.], good morning to you sir. [M.R.], can you tell me where you live? 
8 8 8 and do you know my client, [C.W.]” (Tr. Vol. V at 9-10.) Similarly, during 
his examination of D.S., Poppe asked “[D.S]” to explain “how [he] became familiar 
with [C.W.].” (Tr. Vol. IV at 167, 170.) Poppe asked witness M.W.********t if 
he knew “[C.]W*******t? Excuse me. [C.W.] Excuse me.” (Tr. Vol. V at 31.) 
Although Poppe initially mixed up \y*********t’s last name and appellant’s last 
name, Poppe immediately corrected himself.

The record demonstrates that Poppe addressed each of the seven character 
witnesses by name, inquired regarding the witnesses’ relationship to appellant, and 
asked the witnesses about appellant’s reputation for truthfulness in the community.

10
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(See Tr. Vol. IV at 166-80; Vol. V at 8-32.) The record fails to demonstrate 
deficient performance by Poppe.. ..

Appellant asserts, citing Tr. Vol. II at 65-69 and 189-90, that “[Poppe’s] lack of 
participation during trial was addressed by the court several times.” (Application 
to Reopen at 3.) On the cited pages, however, the court does not address Poppe 
directly. Rather, the court notes that the defense had not objected to the state’s 
presentation of evidence regarding appellant’s physical abuse of N.F. In appellant’s 
direct appeal, his appellate counsel argued that trial counsel rendered ineffective 
assistance by failing to object to the physical abuse evidence. Id at 52. In 
rejecting this assignment of error, we held that trial counsel’s decision not to object 
to the physical abuse evidence was a tactical decision which did not support an 
ineffective assistance of counsel claim. Id. at 1} 55.

As the record fails to demonstrate either that Poppe was suffering from a mental 
illness or that Poppe performed deficiently at trial, appellate counsel did not render 
deficient performance by failing to raise a claim of ineffective assistance of trial 
counsel based on Poppe’s alleged mental illness.

(Memorandum Decision, ECF No. 5-1, PAGEID # 365.) The forgoing discussion demonstrates 

that Petitioner lacks any potentially meritorious unexhausted claim of ineffective assistance of

counsel.

For these reasons, Petitioner’s Motion for Stay and Abeyance (ECF No. 7) is DENIED.

III. PROCEDURAL DEFAULT

Procedural Default StandardsA.

Congress has provided that state prisoners who are in custody in violation of the

Constitution or laws or treaties of the United States may apply to the federal courts for a writ of

habeas corpus. 28 U.S.C. § 2254(a). In recognition of the equal obligation of the state courts to 

protect the constitutional rights of criminal defendants, and in order to prevent needless friction

between the state and federal courts, a state criminal defendant with federal constitutional claims

is required to present those claims to the state courts for consideration. 28 U.S.C. § 2254(b), (c). 

If the prisoner fails to do so, but still has an avenue open to present the claims, then the petition 

is subject to dismissal for failure to exhaust state remedies. Id.; Anderson v. Harless, 459 U.S. 4,
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6 (1982) (per curiam) (citing Picard v. Connor, 404 U.S. 270, 275-78 (1971). Where a

petitioner has failed to exhaust claims but would find those claims barred if later presented to the

state courts, “there is a procedural default for purposes of federal habeas.” Coleman v.

Thompson, 501 U.S. 722, 735 n.l (1991).

The term “procedural default” has come to describe the situation where a person

convicted of a crime in a state court fails (for whatever reason) to present a particular claim to

the highest court of the State so that the State has a fair chance to correct any errors made in the

course of the trial or the appeal before a federal court intervenes in the state criminal process.

This “requires the petitioner to present ‘the same claim under the same theory’ to the state courts

before raising it on federal habeas review.” Hicks v. Straub, 377 F.3d 538, 552-53 (6th Cir.

2004) (quoting Pillette v. Foltz, 824 F.2d 494, 497 (6th Cir. 1987)). One of the aspects of “fairly

presenting” a claim to the state courts is that a habeas petitioner must do so in a way that gives

the state courts a fair opportunity to rule on the federal law claims being asserted. That means

that if the claims are not presented to the state courts in the way in which state law requires, and

the state courts therefore do not decide the claims on their merits, neither may a federal court do

so. As the Supreme Court found in Wainwright v. Sykes, 433 U.S. 72, 87 (1977), “contentions of

federal law which were not resolved on the merits in the state proceeding due to respondent’s

failure to raise them there as required by state procedure” also cannot be resolved on their merits

in a federal habeas case—that is, they are “procedurally defaulted.”

To determine whether procedural default bars a habeas petitioner’s claim, courts in the

Sixth Circuit engage in a four-part test. See Maupin v. Smith, 785 F.2d 135, 138 (6th Cir. 1986);

see also Scuba v. Brigano, 259 F. App’x 713, 718 (6th Cir. 2007) (following the four-part

analysis of Maupin). First, the court must determine that there is a state procedural rule that is

12
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applicable to the petitioner’s claim and that the petitioner failed to comply with the rule. Second, 

the court must determine whether the state courts actually enforced the state procedural sanction.

Third, the court must determine whether the forfeiture is an adequate and independent state 

ground on which the state can rely to foreclose review of a federal constitutional claim. Maupin, 

785 F.2d at 138. Finally, if “the court determines that a state procedural rule was not complied 

with and that the rule [has] an adequate and independent state ground, then the petitioner” may 

still obtain review of his or her claims on the merits if the petitioner establishes: (1) cause

sufficient to excuse the default and (2) that he or she was actually prejudiced by the alleged

constitutional error. Id.

Turning to the fourth part of the Maupin analysis, in order to establish cause, petitioner 

must show that “some objective factor external to the defense impeded counsel’s efforts to 

comply with the State’s procedural rule.” Murray v. Carrier, All U.S. 478, 488 (1986). 

Constitutionally ineffective counsel may constitute cause to excuse a procedural default.

Edwards v. Carpenter, 529 U.S. 446, 453 (2000). In order to constitute cause, an ineffective 

assistance of counsel claim generally must ‘“be presented to the state courts as an independent 

claim before it may be used to establish cause for a procedural default.’” Edwards, 529 U.S. at 

452 (quoting Murray v. Carrier, All U.S. 478, 479 (1986)). That is because, before counsel’s 

ineffectiveness will constitute cause, “that ineffectiveness must itself amount to a violation of the

Sixth Amendment, and therefore must be both exhausted and not procedurally defaulted.”

Burroughs v. Makowski, 411 F.3d 665, 668 (6th Cir. 2005). Or, if procedurally defaulted,

petitioner must be able to “satisfy the ‘cause and prejudice’ standard with respect to the 

ineffective-assistance claim itself.” Edwards v. Carpenter, 529 U.S. 446, 450-51 (2000). The

Supreme Court explained the importance of this requirement:

13
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We recognized the inseparability of the exhaustion rule and the procedural-default 
doctrine in Coleman: “In the absence of the independent and adequate state ground 
doctrine in federal habeas, habeas petitioners would be able to avoid the exhaustion 
requirement by defaulting their federal claims in state court. The independent and 
adequate state ground doctrine ensures that the States' interest in correcting their 
own mistakes is respected in all federal habeas cases.” 501 U.S., at 732, 111 S.Ct. 
2546, 115 L.Ed.2d 640. We again considered the interplay between exhaustion and 
procedural default last Term in O'Sullivan v. Boerckel, 526 U.S. 838, 119 S.Ct. 
1728, 144 L.Ed.2d 1 (1999), concluding that the latter doctrine was necessary to “ 
‘protect the integrity’ of the federal exhaustion rule.” Id., at 848, 526 U.S. 838, 119 
S.Ct. 1728, 144 L.Ed.2d 1 (quoting id., at 853, 526 U.S. 838, 119 S.Ct. 1728, 144 
L.Ed.2d 1 (STEVENS, J., dissenting)). The purposes of the exhaustion 
requirement, we said, would be utterly defeated if the prisoner were able to obtain 
federal habeas review simply by ‘“letting the time run’” so that state remedies were 
no longer available. Id., at 848, 526 U.S. 838,119 S.Ct. 1728, 144 L.Ed.2d 1. Those 
purposes would be no less frustrated were we to allow federal review to a prisoner 
who had presented his claim to the state court, but in such a manner that the state 
court could not, consistent with its own procedural rules, have entertained it. In 
such circumstances, though the prisoner would have “concededly exhausted his 
state remedies,” it could hardly be said that, as comity and federalism require, the 
State had been given a “fair ‘opportunity to pass upon [his claims].”’ Id., at 854, 
526 U.S. 838, 119 S.Ct. 1728, 144 L.Ed.2d 1 (STEVENS, J., dissenting) (emphasis 
added) (quoting Dorr v. Burford, 339 U.S. 200, 204, 70 S.Ct. 587, 94 L.Ed. 761 
(1950)).

Edwards, 529 U.S. at 452-53.

If, after considering all four factors of the Maupin test, the court concludes that a

procedural default occurred, it must not consider the procedurally defaulted claim on the merits

unless “review is needed to prevent a fundamental miscarriage of justice, such as when the

petitioner submits new evidence showing that a constitutional violation has probably resulted in

a conviction of one who is actually innocent.” Hodges v. Colson, 727 F.3d 517, 530 (6th Cir.

2013) (citing Murray v. Carrier, All U.S. 478, 495-96 (1986)).

ApplicationB.

In claim one, Petitioner asserts that he was denied a fair trial due to the admission of

uncharged prior bad acts evidence regarding his physical abuse of the alleged victim without

appropriate limiting instructions. In claim two, Petitioner asserts that he was denied a fair trial

14
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because the trial court permitted Petitioner’s cross-examination on cumulative and inadmissible

prior bad acts.

The state appellate court reviewed Petitioner’s claim of improper admission of prior

physical abuse evidence for plain error only, due to Petitioner’s failure to object:

Appellant notes his trial counsel did not object to the physical abuse evidence and, 
thus, waived all but plain error.

[Ejvidence of a defendant’s prior acts of violence may demonstrate why a victim’s 
will was overcome by their fear of the defendant, and thereby establish the force 
element of a rape charge. See State v. Williamson, 8th Dist. No. 80982,2002-Ohio- 
6503, | 23 (noting the “evidence of the physical violence that occurred in the 
household [was] relevant to and probative of the method of control used by 
defendant to rape and sexually abuse the victim”); State v. Jordan, 2d Dist. No. 
26163, 2016-0hio-603, K 21 (holding that the “other-acts evidence” of the 
defendant’s violent acts was “relevant to the element of force”); State v. Scott, 5th 
Dist. No. 11CA80, 2012-Ohio-3482, Tf 28-29 (noting the evidence indicating that 
the defendant killed the victim’s baby sister “was offered to show the victim’s state 
of mind;
propensity evidence, but instead tend[ed] to show an element of the crime [of rape], 
force”).

N.F. explained he did not want to engage in the sexual acts with appellant, but stated 
he “never questioned what” appellant told him to do, because if he questioned 
appellant that “results to physical violence or physical abuse.” (Tr. Vol. II 108.) 
Thus, the physical abuse evidence demonstrated N.F.’s will was overcome by his 
fear of appellant, and explained why N.F. did not resist appellant’s demands for 
sexual activity.

Additionally, during N.F.’s testimony, the court provided the jury with the 
following limiting instruction:

and why she was in fear of [defendant],” and thus was not “improper* * *

Let me just advise you that I have permitted testimony on the direct 
examination of this witness dealing with alleged prior bad acts on 
behalf of the [appellant] in this case. I did not admit that evidence 
to show that [appellant], if he did commit a bad act before, he acted 
in conformance with that action with respect to [N.F.] and the 
matters that you are to decide, the sexual-related offenses.

But I have permitted that to be introduced for the purpose of 
showing [N.F.’s] state of mind and whether he was fearful of
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[appellant]. So you can only consider it for that purpose and that 
purpose only.

(Tr. Vol. II at 69-70.)

We presume the jury followed the courts instruction. . . . Appellant argues the trial 
court’s failure to reiterate the limiting instruction when other witnesses testified to 
the physical abuse, or to reiterate the instruction in the final jury instructions, 
amounts to plain error. Although ‘“the failure to give any limiting instruction 
constitutes plain error,’” here the trial court did provide the jury with a limiting 
instruction the first time the other-acts evidence was presented. State v. Shaw, 2d 
Dist. No. 21880, 2008-0hio-1317, *[] 13, quoting State v. Tisdale, 2d Dist. No. 
19346, 2003-Ohio-4209, ]j 47 (noting that “‘[t]he limiting instruction should be 
given at the time the “other acts” evidence is received’”). Accordingly, we do not 
find plain error.

The evidence of physical abuse was relevant to a fact of consequence, as it 
established the force element of the rape charges. Williams at 20. The evidence 
was not presented to prove appellant acted in conformity therewith, and the court 
instructed the jury the evidence was not to be used for that purpose. Id. The 
probative value of the evidence was not substantially outweighed by the danger of 
unfair prejudice, and any danger of unfair prejudice was reduced by the court’s 
limiting instruction. Id. at 24.

{Decision, ECF No. 5, PAGEID # 229-32.)

Because the state appellate court reviewed Petitioner’s claim challenging admission of

the physical abuse evidence for plain error only based on his failure to object, this claim is

waived. See Norton v. Sloan, No. l:16-cv-854, 2017 WL 525561, at *12 (N.D. Ohio Feb. 9,

2017) (citing Durr v. McLaren, No. 15-1346, 2015 WL 5101751, at *2 (6th Cir. Aug. 28, 2015)).

The United States Court of Appeals for the Sixth Circuit has held that Ohio’s contemporaneous-

objection rule constitutes an adequate and independent state ground to preclude federal habeas

review. Wogenstahl v. Mitchell, 668 F.3d 307, 334-35 (6th Cir.) (citation omitted), cert, denied

sub nom. Wogenstahl v. Robinson, 568 U.S. 902 (2012); Awkal v. Mitchell, 613 F.3d 629, 648-49

(6th Cir. 2010), cert, denied, 562 U.S. 1183 (2011). The state appellate court’s plain error

review does not constitute a waiver of the state’s procedural default rules. Keith v. Mitchell, 455
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F.3d 662, 673 (6th Cir. 2006), cert, denied sub nom. Keith v. Houk, 549 U.S. 1308 (2007).

Moreover, an appellate court’s alternative ruling on the merits does not remove the procedural

default. See Teitelbaum v. Turner, No. 2:17-cv-583, 2018 WL 2046456, at *21 (S.D. Ohio May

2, 2018) (citing Conley v. Warden, Chillicothe Corr. Inst., 505 F. App’x 501, 506 (6th Cir. 2012) 

(citing Harris v. Reed, 489 U.S. 255, 264 n. 10 (1989); Coe v. Bell, 161 F.3d 320, 330 (6th Cir.

1998)).

As to Petitioner’s claim challenging the improper admission of his prior acts of violence, 

the appellate court found that Petitioner had “opened the door,” or invited admission of this

evidence:

Appellant’s second assignment of error asserts the trial court erred when it allowed 
plaintiff-appellee, State of Ohio, to cross-examine appellant about specific acts of 
violence. Prior to trial, appellant filed a motion in limine asking the court to exclude 
evidence indicating appellant had molested his sister when they were children, and 
that he shot and killed a number of family pets. . . .

During appellant’s direct examination, appellant stated that, although he “had a 
temper with [N.F.] or anybody else,” he was “not a violent person.” (Tr. Vol. IV 
at 50.) Appellant reiterated on cross-examination that he was not a violent person. 
(See Tr. Vol. IV at 121.) The state asked the court if it could “talk about the acts 
of violence that [it was] aware of,” since appellant had declared on the stand that 
he [was] not a violent person.” (Tr. Vol. IV at 113.) The court told the state it 
could inquire about both topics.

The state asked appellant if he considered shooting animals on his property 
violence. Appellant responded he “didn’t consider it violence,” and stated he had 
shot and killed “[a] couple pets,” noting that one was “a rottweiler,” and one was a 
“black lab.” (Tr. Vol. IV at 122-23.) Appellant denied that he made N.F. kill his 
own pet dog. Appellant admitted that he “threw a pitchfork” at some goats, and 
that he shot “[a] little horse.” (Tr. Vol. IV at 123.) Appellant denied ever sexually 
abusing his sister.

Although “the prosecution may not initiate questioning to establish a criminal 
defendant’s propensity for violence in a trial for violent offenses,” a defendant 
“may introduce testimony, through himself or others, of a relevant character trait 
that would tend to prove he acted in conformity therewith on a particular occasion.” 
State v. Eldridge, 12th Dist. No. CA2002-10-021, 2003-0hio-7002, f 41, citing 
Evid.R. 404(A). “In a trial involving a violent offense, that character trait is
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typically for peacefulness.” Id. When a defendant introduces evidence of a 
particular character trait, “the defendant ‘opens the door’ for the prosecution, which 
is then permitted to rebut or impeach this character evidence on cross examination.” 
Id. at U 42, citing Evid. R. 405(A). “The cross-examination may include inquiry 
into relevant specific instances of conduct.” Id., citing Evid.R. 405(A).

Appellant argues he did not open the door for the state to inquire about the specific 
instances of violence, as the state could have relied on the physical abuse evidence 
to impeach appellant’s claim that he was not a violent person. We disagree.

Appellant testified there were “things that led up to the temper” he had toward N.F. 
(Tr. Vol. IV at 51.) Appellant explained that N.F. “lied a lot,” and was “cunning. 
He was good at telling fibs and just getting] things going.” (Tr. Vol. IV at 55.) 
Appellant described N.F. as not “a quiet little boy. He had a mouth on him, liked 
to use it,” and stated that N.F. “always challenged” him. (Tr. Vol. IV at 56.) 
Appellant explained that when N.F. “would want to confront [appellant on] why 
not to do” something appellant had asked N.F. to do, appellant’s “reaction was to 
discipline him.” (Tr. Vol. IV at 57.)

Thus, appellant testified N.F.’s conduct essentially provoked him to use physically 
violent means of discipline. Accordingly, when appellant testified that, in general, 
he was not a violent person, he opened the door for the state to ask about specific 
instances of violence which were directed toward victims other than N.F. See State 
v. Higgins, 2d Dist. No. 18974,2002-Ohio-4679, *| 39 (noting that “[w]hen Higgins 
testified that he [was] not a violent person, he put into issue his propensity for 
violence,” and “[e]vidence concerning this trait of his character became 
admissible”).

(.Decision, ECF No. 5, PAGEID # 234-35.)

The state appellate court’s application of invited error review bars federal habeas corpus

review of Petitioner’s claim challenging the improper admission of his prior acts of violence.

See Wagner v. Bradley, No. 3:17-cv-1616, 2019 WL 2636269, at *4 (N.D. Ohio June 27, 2019)

(citing Grant v. Brigano, C-l-03-896, 2007 WL 2782742, at *7 (S.D. Ohio Sept. 24, 2007)

(applying invited error doctrine bars federal habeas review).

The doctrine of “invited error” is a branch of the doctrine of waiver in which courts 
prevent a party from inducing an erroneous ruling and later seeking to profit from 
the legal consequences of having the ruling set aside. Harvis v. Roadway Express, 
Inc., 923 F.2d 59, 61 (6th Cir.1991). When a petitioner invites an error in the trial 
court, he is precluded from seeking habeas corpus relief for that error. See Leverett
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v. Spears, 877 F.2d 921, 924 (11th Cir.1989); Draughn v. Jabe, 803 F.Supp. 70, 75 
(E.D. Mich. 1992).

Fields v. Bagley, 275 F.3d 478, 485-86 (6th Cir. 2001). See also Teitelbaum, 2018 WL 2046456, 

at *21 (citing Young v. Larose, No. 4:13-cv-220, 2015 WL 5233417, at *13 (N.D. Ohio Sept. 8, 

2015) (citing Fulcher v. Motley, 444 F.3d 791, 798-99 (6th Cir. 2006)) (other citations omitted)

(concluding that the petitioner waived claim under doctrine of invited error).

Regardless, Petitioner’s assertion that admission of prior bad acts evidence denied him a 

fair trial lacks viability as a basis for federal habeas corpus relief. See Williams v. Warden,

Chillicothe Corr. Inst., No. 2:13-cv-1002, 2015 WL 3466120, at *11 (S.D. Ohio June 1, 2015) 

(quoting Norris v. Davis, No. 05—60126, 2006 WL 1581410 (E.D.Mich. May 3, 2006) (“[T]he

Supreme Court and the Sixth Circuit have repeatedly held that a defendant is not denied a fair 

trial by the admission of prior bad acts evidence which is relevant in the defendant’s trial.”);

Bugh v. Mitchell, 329 F.3d 469, 512-13 (6th Cir. 2003) (“There is no clearly established

Supreme Court precedent which holds that a state violates due process by permitting propensity

evidence in the form of other bad acts evidence.”).

In claim four, Petitioner asserts that his convictions violate the Double Jeopardy Clause

due to improper verdict forms. The state appellate court reviewed this claim for plain error only,

due to Petitioner’s failure to object:

Appellant’s fourth assignment of error asserts the trial court erred in submitting 
some of the verdict forms to the jury, as the captions on the verdict forms allowed 
the jury to convict appellant on multiple counts for the same conduct, in violation 
of double jeopardy.

Appellant did not object to the language on the verdict forms, or to the court’s 
imposition of sentence. Accordingly, we review for plain error. “Notice of plain 
error
and only to prevent a manifest miscarriage of justice.” State v. Long, 53 Ohio St.2d

is to be taken with the utmost caution, under exceptional circumstances* * *
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(1978), paragraph three of the syllabus. “For a court to notice plain error, the error 
must be an obvious defect in a trial’s proceedings, it must have affected substantial 
rights, and it must have affected the outcome of the trial.” State v. Steele, 138 Ohio 
St.3d 1, 2013-0hio-2470, 30, citing State v. Eafford, 132 Ohio St.3d 159, 2012- 
Ohio-2224, f 11. Even if an error satisfies these three requirements, “Crim.R. 
52(B) states only that a reviewing court ‘may’ notice plain forfeited errors; a court 
is not obligated to correct them.” State v. Barnes, 94 Ohio St.3d 21, 27 (2002).

Appellant asserts that “[b]ased on the State’s description of the incidents written on 
the verdict forms to differentiate the Counts, Counts 22 and 23 are the same charges 
for the same conduct from the same incident as Counts 24 and 25,” and that “Counts 
34, 35, 36, and 37 are the same charges for the same conduct from the same incident 
as Counts 44, 45, 46, and 47.” (Appellant’s Brief at 59.) Appellant further argues 
punishments for the same conduct.” (Appellant’s Brief at 59-60.)

Count 22 charged appellant with rape and Count 23 charged appellant with sexual 
battery. The caption on the verdict forms for both Counts 22 and 34 was “ANAL 
INTERCOURSE - DEFENDANT ON VICTIM - VICTIM’S BEDROOM 
INCIDENT, DEFENDANT EJACULATED ON VICTIM’S BACK.” (Verdict 
Forms, R. at 196-97.) Counts 24 and 25 charged appellant with rape and sexual 
battery, respectively, and the caption on the verdict forms for these counts was 
“ANAL INTERCOURSE - DEFENDANT ON VICTIM - VICTIM’S 
BEDROOM INCIDENT, VICTIM AND DEFENDANT FACING EACH 
OTHER.” (Verdict Forms, R. at 198-99.)

N.F. explained that, during the first incident of anal intercourse in his bedroom, 
appellant ejaculated inside of him. N.F. described another incident of anal 
intercourse occurring in his bedroom where appellant “pulled out and he ejaculated 
on [N.F.’s] back.” (Tr. Vol. II at 89.) This incident supports the charges in Counts 
22 and 23. N.F. then described “another time,” in his bedroom, on a “different time
and day,” where appellant had N.F. “lay on the bed with [his] legs up and [his] butt 
* * * facing toward the edge of the bed. And then [appellant] was standing, 
performing anal on [N.F.], and playing with [his] penis at the same time.” (Tr. Vol. 
II at 88.) This incident supports the charges in Counts 24 and 25.

The trial court merged Count 22 with Count 23, and merged Count 24 with Count 
25. (See Sentencing Entry at 2.) The court sentenced appellant to ten-year terms 
of imprisonment on both Count 22 and Count 24, to be served “consecutive with 
each other and consecutive with all other counts.” (Jgmt. Entry at 2.) As separate 
conduct supports the charges, the trial court properly merged the lesser-included 
offenses into the greater offenses, and sentenced appellant only on the greater 
offenses. Appellant’s contentions regarding these charges lack merit.

Counts 34 and 35 charged appellant with rape and sexual battery, respectively, and 
the caption on the verdict forms for these counts stated “CUNNILINGUS - TIME 
WITH THE PILL INCIDENT.” (Verdict Forms, R. at 206-07.) Counts 36 and 37
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charged appellant with rape and sexual battery, respectively, and the caption on the 
verdict forms for these counts stated “VAGINAL INTERCOURSE - TIME WITH 
THE PILL INCIDENT.” (Verdict Forms, R. at 208-09.) Counts 44 and 45 charged 
appellant with rape and sexual battery, respectively, and the caption on the verdict 
forms for these counts stated “CUNNILINGUS - 3RD INCIDENT.” (Verdict 
Forms, R. at 212-13.) Counts 46 and 47 charged appellant with rape and sexual 
battery, respectively, and the caption on the verdict forms for these counts stated 
“VAGINAL INTERCOURSE - 3RD INCIDENT.” (Verdict Forms, R. at 214-15.)

These charges concerned the conduct involving L.A., N.F., and appellant. N.F. 
testified that “[t]he first time it happened,” N.F. performed oral sex on L.A., and 
appellant instructed N.F. to have intercourse with L.A., but N.F.” could not get 
erect, and so it did not happen.” (Tr. Vol. II at 100, 102.)

N.F. explained that “[a] couple months” after the first incident, appellant woke N.F. 
up in the night and told him that L.A. “was waiting for [them].” (Tr. Vol. II at 103.) 
N.F. explained that he “was instructed to perform oral on her again. * * * And then 
have intercourse with her, which somewhat happened. [N.F.] h ad a hard time 
staying erect again, but more - [he] was more erect than the previous time.” (Tr. 
Vol. II at 104.)

N.F. stated that the “hard time is when [he] was able to stay erect. And [appellant] 
instructed that [he] try to come inside [L.S.], which [he] eventually did.” (Tr. Vol. 
II at 104-05.) N.F. explained that, bn “the third time,” before they “went into the 
bedroom that time, [appellant] had taken [him] into the kitchen and given [him] a 
pill with some water.” (Tr. Vol. II at 133.) However appellant “explained it,” N.F. 
understood that the pill was to help him “to stay erect.” (Tr. Vol. II at 133.) This 
incident supports the vaginal intercourse charges in Counts 36 and 37.

N.F. described L.A. performing fellatio on him during a time “when there was a lot 
of back and forth between [L.A.] performing oral on [N.F.] and [appellant], and 
[appellant] performing oral on—on [N.F.] and her, and [N.F.] performing oral on 
both of them.” (Tr. Vol. II at 105.)

N.F. never testified to cunnilingus preceding the time with the pill incident. 
However, in the final incident where there was “a lot of back and forth,” N.F. 
testified he performed “oral” on L.A. (Tr. Vol. II at 105.) Notably, Counts 48, 49, 
50, 51, 52, and 53 all concern fellatio that occurred during the back and forth 
incident. (See Verdict Forms, R. at 216-21.) Thus, the cunnilingus from the back 
and forth incident supports the conduct charged in Counts 34 and 35.

The conduct charged in Counts 44, 45, and 47 should have stated 2nd incident rather 
than 3rd incident; and the caption on the verdict forms for Counts 34 and 35 should 
have identified the cunnilingus as occurring during the back and forth incident 
rather than the time with the pill incident. However, the verdict captions at issue 
do not present the manifest miscarriage of justice necessary to support a showing
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of plain error. N.F. testified to conduct which supports each of the charges at issue. 
The trial court also properly instructed the jury as to the elements of each charge. 
(See Tr. Vol. V at 122-87); Himes at 36-37 (noting that the “verdict form need 
not state each of the essential elements” of the offense; rather, “this is the function 
of jury instructions”) R.C. 2945.11.

Accordingly, because the record contains evidence which separately supports the 
conduct charged in each count, appellant fails to establish prejudice, and the 
misstatements in the verdict captions do not amount to plain error. . . .

The trial court merged Count 34 with Count 35, Count 36 with Count 37, Count 44 
with Count 45, and Count 46 with Count 47. (See Sentencing Entry at 2.) The 
court sentenced appellant to respective ten-year terms of imprisonment each on 
Counts 34, 36, 44, and 46, to be served “concurrent with each other, and 
consecutive with all other counts.” (Jgmt. Entry at 2.) Accordingly, as separate 
conduct supports the counts, the court merged the lesser-included offenses into the 
greater offenses and sentenced appellant only on the greater offenses. Appellant 
fails to demonstrate a double jeopardy violation.

{Decision, ECF No. 5, PAGEID # 240-43.) As discussed above, the state appellate court’s review

of this claim for plain error only based upon Petitioner’s failure to object means this claim is

waived in these proceedings. See Norton, 2017 WL 525561, at *12.

Moreover, Petitioner has procedurally defaulted claim four because he failed to raise this

claim in the Ohio Supreme Court. {See Memorandum in Support of Jurisdiction, ECF No. 5-1,

PAGEID # 372.) Consequently, he may no longer do so under Ohio’s doctrine of res judicata.

See State v. Cole, 2 Ohio St.3d 112 (1982); State v. Ishmail, 67 Ohio St.2d 16 (1981); State v.

Perry, 10 Ohio St.2d 175 (1967). The state courts were never given an opportunity to enforce

the procedural rule at issue due to the nature of Petitioner’s procedural default. The Sixth Circuit

has held that Ohio’s doctrine of res judicata is an independent and adequate ground for denying

federal habeas relief. See, e.g., Lundgren v. Mitchell, 440 F.3d 754, 765 (6th Cir. 2006);

Coleman v. Mitchell, 268 F.3d 417, 427-29 (6th Cir. 2001); Seymour v. Walker, 224 F.3d 542,

555 (6th Cir. 2000); Byrd v. Collins, 209 F.3d 486, 521-22 (6th Cir. 2000); Norris v. Schotten,

146 F.3d 314, 332 (6th Cir. 1998). Maupin’s independence prong is likewise satisfied under
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because Ohio’s doctrine of res judicata does not rely on or otherwise implicate federal law. For

this additional reason, claim four must be dismissed. See Sturm v. Darnell, No. 2:10-cv-00247,

2012 WL 220211, at *15 (S.D. Ohio Jan. 25, 2012) (citations omitted) (enforcing procedural

default under these circumstances).

Petitioner may, however, still obtain review of claim four on the merits, if he establishes 

cause for his procedural defaults, as well as actual prejudice from the alleged constitutional 

violations. “’[C]ause’ under the cause and prejudice test must be something external to the 

petitioner, something that cannot fairly be attributed to him[,] ‘. . . some objective factor external 

to the defense [that] impeded . . . efforts to comply with the State’s procedural rule.’” Coleman

v. Thompson, 501 U.S. 722, 753 (1991) (quoting Murray v. Carrier, All U.S. 478, 488 (1986)).

“[Petitioner has the burden of showing cause and prejudice to overcome a procedural default.”

Hinkle v. Randle, 271 F.3d 239, 245 (6th Cir. 2001) (citing Lucas v. O’Dea, 179 F.3d 412, 418

(6th Cir. 1999) (internal citation omitted)). A petitioner’s pro se status, ignorance of the law, or 

ignorance of procedural requirements are insufficient bases to excuse a procedural default.

Bonilla v. Hurley, 370 F.3d 494, 498 (6th Cir.), cert, denied, 543 U.S. 989 (2004). Instead, in

order to establish cause, a petitioner “must present a substantial reason that is external to himself

and cannot be fairly attributed to him.” Hartman v. Bagley, 492 F.3d 347, 358 (6th Cir. 2007),

cert, denied sub nom. Hartman v. Bobby, 554 U.S. 924 (2008). Further, attorney error in

proceedings wherein there is no right to counsel—such as in the filing of a motion for a 

discretionary appeal with the Ohio Supreme Court—cannot serve as cause for a procedural

default. See McClain v. Kelly, 631 F. App’x 422, 429 (6th Cir. 2015) (citing Coleman v.

Thompson, 501 U.S. 722, 752 (1991); Pennsylvania v. Finley, 481 U.S. 551, 555 (1987) (The

right to counsel extends to the first appeal of right and no further). Thus, the alleged ineffective
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assistance of counsel cannot constitute cause for Petitioner’s failure to raise his claim that his

convictions violate the Double Jeopardy Clause based on improper verdict forms in the Ohio

Supreme Court. The undersigned therefore finds that Petitioner has failed to establish cause for

his procedural default of claim four.

The United States Supreme Court has held that a claim of actual innocence may be raised

“to avoid a procedural bar to the consideration of the merits of [the petitioner’s] constitutional

claims.” Schlup v. Delo, 513 U.S. 298, 326-27 (1995). “[I]n an extraordinary case, where a

constitutional violation has probably resulted in the conviction of one who is actually innocent, a

federal habeas court may grant the writ even in the absence of a showing of cause for the

procedural default.” Murray, All U.S. at 496. In Schlup, the Supreme Court held that a credible

showing of actual innocence was sufficient to enable a court to reach the merits of an otherwise

procedurally-barred habeas petition. Schlup, 513 U.S. at 317. The actual innocence claim in

Schlup is ‘“not itself a constitutional claim, but instead a gateway through which a habeas

petitioner must pass to have his otherwise barred constitutional claim considered on the merits.’”

Id. at 315 (quoting Herrera v. Collins, 506 U. S. 390, 404 (1993)).

The actual innocence exception allows a petitioner to pursue his constitutional claims if it

is “more likely than not” that new evidence—not previously presented at trial—would allow no

reasonable juror to find him guilty beyond a reasonable doubt. Souter v. Jones, 395 F.3d 577

(6th Cir. 2005). The Sixth Circuit has offered the following explanation of the actual innocence

exception:

The United States Supreme Court has held that if a habeas petitioner “presents 
evidence of innocence so strong that a court cannot have confidence in the outcome 
of the trial unless the court is also satisfied that the trial was free of nonharmless 
constitutional error, the petitioner should be allowed to pass through the gateway 
and argue the merits of his underlying claims.” Schlup, 513 U.S. at 316, 115 S.Ct. 
851, 130 L.Ed.2d 808. Thus, the threshold inquiry is whether “new facts raise[ +]
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sufficient doubt about [the petitioner's] guilt to undermine confidence in the result 
of the trial.” Id. at 317, 513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808. To establish 
actual innocence, “a petitioner must show that it is more likely than not that no 
reasonable juror would have found petitioner guilty beyond a reasonable doubt.” 
Id. at 327, 513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808. The Court has noted that 
“actual innocence means factual innocence, not mere legal insufficiency.” Bousley 
v. United States, 523 U.S. 614, 623, 118 S.Ct. 1604, 140 L.Ed.2d 828 (1998). “To 
be credible, such a claim requires petitioner to support his allegations of 
constitutional error with new reliable evidence-whether it be exculpatory scientific 
evidence, trustworthy eyewitness accounts, or critical physical evidence-that was 
not presented at trial.” Schlup, 513 U.S. at 324, 115 S.Ct. 851, 130 L.Ed.2d 808. 
The Court counseled however, that the actual innocence exception should “remain 
rare” and “only be applied in the ‘extraordinary case.’” Id. at 321, 513 U.S. 298, 
115 S.Ct. 851, 130 L.Ed.2d 808.

Souter, 395 F.3d at 589-90 (footnote omitted).

Because Petitioner fails to satisfy these standards, the actual innocence exception does not

operate to save his otherwise procedurally defaulted claims.

IV. INEFFECTIVE ASSISTANCE OF COUNSEL CLAIM

A. AEDPA Standard of Review

Petitioner seeks habeas relief under 28 U.S.C. § 2254. The Antiterrorism and Effective

Death Penalty Act (“AEDPA”) sets forth standards governing this Court’s review of state-court 

determinations. The United State Supreme Court has described AEDPA as “a formidable barrier 

to federal habeas relief for prisoners whose claims have been adjudicated in state court” and 

emphasized that courts must not “lightly conclude that a State’s criminal justice system has 

experienced the ‘extreme malfunction’ for which federal habeas relief is the remedy.” Burt v.

Titlow, 571 U.S. 12, 20 (2013) (quoting Harrington v. Richter, 562 U.S. 86 (2011)); see also

Renico v. Lett, 559 U.S. 766, 773 (2010) (“AEDPA . . . imposes a highly deferential standard for

evaluating state-court rulings, and demands that state court decisions be given the benefit of the

doubt.” (internal quotation marks, citations, and footnote omitted)).

The factual findings of the state appellate court are presumed to be correct.
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In a proceeding instituted by an application for a writ of habeas corpus by a person 
in custody pursuant to the judgment of a State court, a determination of a factual 
issue made by a State court shall be presumed to be correct. The applicant shall 
have the burden of rebutting the presumption of correctness by clear and convincing 
evidence.

28 U.S.C. § 2254(e)(1). “Under AEDPA, a writ of habeas corpus should be denied unless the

state court decision was contrary to, or involved an unreasonable application of, clearly

established federal law as determined by the Supreme Court, or based on an unreasonable

determination of the facts in light of the evidence presented to the state courts.” Coley v. Bagley,

706 F.3d 741, 748 (6th Cir. 2013) (citing Slagle v. Bagley, 457 F.3d 501, 513 (6th Cir. 2006)); 28

U.S.C. § 2254(d)(1) (a petitioner must show that the state court’s decision was “contrary to, or

involved an unreasonable application of, clearly established federal law”); 28 U.S.C. §

2254(d)(2) (a petitioner must show that the state court relied on an “unreasonable determination

of the facts in light of the evidence presented in the State court proceeding”). The United States

Court of Appeals for the Sixth Circuit has explained these standards as follows:

A state court’s decision is “contrary to” Supreme Court precedent if (1) “the state 
court arrives at a conclusion opposite to that reached by [the Supreme] Court on a 
question of law[,]” or (2) “the state court confronts facts that are materially 
indistinguishable from a relevant Supreme Court precedent and arrives” at a 
different result. Williams v. Taylor, 529 U.S. 362,405, 120 S.Ct. 1495,146 L.Ed.2d 
389 (2000). A state court’s decision is an “unreasonable application” under 28 
U.S.C. § 2254(d)(1) if it “identifies the correct governing legal rule from [the 
Supreme] Court’s cases but unreasonably applies it to the facts of the particular ... 
case” or either unreasonably extends or unreasonably refuses to extend a legal 
principle from Supreme Court precedent to a new context. Id. at 407, 529 U.S. 362, 
120 S.Ct. 1495, 146 L.Ed.2d 389.

Coley, 706 F.3d at 748-49. The burden of satisfying the standards set forth in § 2254 rests with

the petitioner. Cullen v. Pinholster, 563 U.S. 170, 181 (2011).

“In order for a federal court to find a state court’s application of [Supreme Court

precedent] unreasonable,. . . [t]he state court’s application must have been objectively
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unreasonable,” not merely “incorrect or erroneous.” Wiggins v. Smith, 539 U.S. 510, 520-21, 

(2003) (internal quotation marks omitted) (citing Williams v. Taylor, 529. U.S. at 409 and

Lockyer v. Andrade, 538 U.S. 63, 76 (2003)); see also Harrington v. Richter, 562 U.S. at 102

(“A state court’s determination that a claim lacks merit precludes federal habeas relief so long as 

‘“fairminded jurists could disagree’ on the correctness of the state court’s decision.”) (quoting 

Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)). In considering a claim of “unreasonable 

application” under § 2254(d)(1), courts must focus on the reasonableness of the result, not on the 

reasonableness of the state court’s analysis. Holder v. Palmer, 588 F.3d 328, 341 (6th Cir. 2009) 

(“[0]ur focus on the ‘unreasonable application’ test under Section 2254(d) should be on the 

ultimate legal conclusion that the state court reached and not whether the state court considered 

and discussed every angle of the evidence.”) (quoting Neal v. Puckett, 286 F.3d 230, 246 (5th

Cir. 2002) (en banc)); see also Nicely v. Mills, 521 F. App’x 398, 403 (6th Cir. 2013)

(considering evidence in the state court record that was “not expressly considered by the state 

court in its opinion” to evaluate the reasonableness of state court’s decision). Relatedly, in 

evaluating the reasonableness of a state court’s ultimate legal conclusion under § 2254(d)(1), a 

court must review the state court’s decision based solely on the record that was before it at the

time it rendered its decision. Pinholster, 563 U.S. at 181. Put simply, “review under §

2254(d)(1) focuses on what a state court knew and did.” Id. at 182.

ApplicationA.

In claim three, Petitioner asserts that he was denied the effective assistance of counsel

because his attorney failed to request limiting instructions or object to admission of improper

prior bad acts evidence. The state appellate court rejected this claim in relevant part as follows:

Appellant asserts his trial counsel was ineffective in failing to object to the physical 
abuse evidence, failing to request a limiting instruction for each witness that

27



Case: 2:19-cv-03549-EAS-CMV Doc #: 8 Filed: 02/03/20 Page: 28 of 34 PAGEID #: 635

testified to the physical abuse, and in failing to request a final jury instruction 
regarding the physical abuse evidence.

‘“A competent trial attorney may well eschew objecting 
jury attention to the damaging material.’”. . .. “The failure to raise nonmeritorious ' 
objections is not deficient performance.”. . . Furthermore, a defendant must 
establish that the ultimate outcome of the trial would have been different had the 
objection been made. . . .

in order to minimize* * *

Similarly, “the decision not to request a limiting instruction is sometimes a tactical 
one.” Schaim at 61, fn. 9. See also State v. Rawls, 10th Dist. No. 03AP-41, 2004- 
Ohio-836,11 42 (noting that counsel may choose not to “request an instruction on 
other acts evidence” in order “to avoid drawing additional attention to the other acts 
testimony”); State v. Griesmar, 11th Dist. No. 2009-L-061, 2010-Ohio-824, f 33-
34.

The physical abuse evidence was admissible pursuant to the three-part Williams 
test. Id. at Tf 20. The defense also relied on the physical abuse evidence to argue 
that N.F. had a motive to fabricate the sexual abuse allegations. Accordingly, 
counsel’s choice not to object to the physical abuse evidence, or to request 
additional limiting instructions on the physical abuse evidence, were tactical 
decisions which do not support an ineffective assistance of counsel claim.

(.Decision, ECF No. 5, PAGEID # 235-38.)

Petitioner also asserts that he was denied the effective assistance of counsel because his

attorney failed to object to the prosecutor’s improper comments regarding prior bad acts

evidence and unduly prejudicial language in verdict forms. The state appellate court rejected

these claims in relevant part as follows:

Appellant asserts that his counsel was deficient in failing to object during closing 
argument, “when the State argued that the prior bad acts evidence was proof that 
‘we’ can count on [N.F.]” (Appellant’s Brief at 54.) During closing, the prosecutor 
noted L.A. and C.A.W. had corroborated much of N.F.’s testimony, and that N.F.’s 
testimony of the physical abuse was further “corroborated when we got Children’s 
Services records. So what that tells us is that we can count on [N.F.] to give us 
reliable, accurate history.” (Tr. Vol. V. at 58-59.)

A prosecutor may comment in closing arguments on what the evidence has shown 
and what reasonable inferences the prosecutor believes may be drawn from it. State 
v. Lott, 51 Ohio St.3d 160, 166 (1990). A prosecutor does not improperly vouch 
for a witness’s credibility by arguing that, based on the evidence, a witness was “a 
reliable witness to the simple events she witnessed, that she lacked any motive to
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lie, [or] that her testimony was not contradictory.” State v. Green, 90 Ohio St.3d 
352, 373-74 (2000). See also State v. Clay, 7th Dist. No. 08 MA 2, 2009-Ohio- 
1204, 141 (noting that “[limiting objection during closing is a trial tactic to avoid
trying to draw attention to statements”).

The prosecutor’s comment was not improper vouching. The prosecutor fairly 
commented on the evidence from L.A., C.A.W., and children services caseworkers, 
who all corroborated N.F.’s testimony regarding the physical abuse. Counsel was 
not deficient in failing to object to the comment.

Appellant asserts defense counsel was deficient in failing to object to the following 
statement from the prosecutor during closing argument: “I guess in any rape case, 
the victim has to be lying. Right? Because if the victim is telling the truth, then 
the defendant has trouble. Right? So every defense in a rape case is the victim is 
lying, and then” the defense has to “try to scramble to figure out a reason why.” 
(Tr. Vol. Vat 109.)

Counsel was not deficient in failing to object to this statement, as the prosecutor 
was fairly responding to appellant’s testimony that N.F. had lied about the sexual 
abuse allegations. Moreover, there is no reasonable probability that, had counsel 
objected, the result of the trial would have been different. State v. Bradley, 42 Ohio 
St.3d 136(1989).

Appellant argues that counsel was deficient in failing to object to a comment the 
prosecutor made during appellant’s cross-examination. The state asked appellant 
if he believed that N.F.’s frequent vomiting and urinating himself as a child were 
stress related. Appellant stated “[s]omething was going on,” and the prosecutor 
noted “I would agree with that.” (Tr. Vol. IV at 96, 97.) This comment did not 
express any belief “regarding the guilt of the accused.” Lott at 166. Rather, the 
statement merely agreed with appellant’s response. Trial counsel could have 
reasonably chosen not to object to avoid drawing undue attention to the 
prosecutor’s brief and fleeting comment.

Appellant lastly asserts his counsel was ineffective in failing to object to the verdict 
forms and in failing to “request neutral language on the verdict forms.” 
(Appellant’s Brief at 56.) The verdict forms contained captions to identify which 
conduct was associated with each count.

“Verdict captioning [is] not an improper practice.” State v. Himes, 7th Dist. No. 08 
MA 146, 2009-0hio-6406, H 31. Verdict captioning “avoids problems such as 
double jeopardy issues in cases of a hung jury on some offenses but not others. It 
is not deficient performance to fail to object to these labels merely because the 
indictment did not specify the type of sexual conduct.” Id. See also State v. 
Harwell, 2d Dist. No. 25852, 2015-Ohio-2966, 1} 60 (noting that “[labeling verdict 
forms is a rational way to identify which verdict is for which offense”).
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Appellant argues the captions on the verdict forms “insinuate[d] that [appellant] 
was guilty.” (Appellant’s Brief at 56.) Appellant identifies the following captions 
as “inflammatory[:] * * * ‘Fellatio-Victim on Defendant, [L.A.] Presnt’ for Count 

‘Anal Intercourse - Defendant on Victim, Defendant’s Bedroom 
Incident’ for Count 27, [and] ‘Fellatio - Defendant on Victim - 1st Anal Incident’ 
for Count 17.” (Emphasis sic.) (Appellant’s Brief at 56.)

49, * * *

The verdict captions reasonably identified the parties involved, the conduct at issue, 
and the location to identify which acts related to which charge. See Himes at 30- 
31; State v. West, 8th Dist. No. 95331, 2012-Ohio-3151, ^ 41. Notably, due to the 
nature of the sex crimes at issue in the instant case, it was necessary to identify 
which party was performing, and which party was receiving, the sexual conduct at 
issue. Appellant also fails to identify the language he believes defense counsel 
should have proffered to the court.

The verdict captions did not insinuate appellant’s guilt. Rather, the captions tracked 
the evidence presented during trial. If the jury believed the defense’s evidence that 
N.F. had fabricated the allegations, the jury retained its independence to return 
verdicts of not guilty. See State v. Amos, 7th Dist. No. 07 BE 22,2008-0hio-7138, 
| 47. As the language in the verdict captions was not inflammatory, defense 
counsel was not deficient in failing to object to the verdict forms on that basis.

CDecision, ECF No. 5, PAGEID 236-39.)

“In all criminal prosecutions,” the Sixth Amendment affords “the accused ... the right..

. to Assistance of Counsel for his defence.” U.S. Const, amend. VI. “Only a right to ‘effective

assistance of counsel’ serves the guarantee.” Couch v. Booker, 632 F.3d 241, 245 (6th Cir. 2011)

(citation omitted). The United States Supreme Court set forth the legal principles governing

claims of ineffective assistance of counsel in Strickland v. Washington, 466 U.S. 556 (1984).

Strickland requires a petitioner claiming the ineffective assistance of counsel to demonstrate that

his counsel's performance was deficient and that he suffered prejudice as a result. Id. at 687;

Hale v. Davis, 512 F. App’x 516, 520 (6th Cir.), cert, denied sub. nom. Hale v. Hoffner, 134 S.

Ct. 680 (2013). A petitioner “show[s] deficient performance by counsel by demonstrating ‘that

counsel's representation fell below an objective standard of reasonableness.’” Poole v.

MacLaren, 547 F. App’x 749, 754 (6th Cir. 2013) (quoting Davis v. Lafler, 658 F.3d 525, 536
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(6th Cir. 2011) (internal quotation marks omitted)); (citing Strickland, 466 U.S. at 687), cert, 

denied, 135 S. Ct. 122 (2014). To make such a showing, a petitioner must overcome the “strong

[ ] presum [ption]” that his counsel “rendered adequate assistance and made all significant 

decisions in the exercise of reasonable professional judgment.” Strickland, 466 U.S. at 687. “To

avoid the warping effects of hindsight, [courts must] ‘indulge a strong presumption that

counsel’s conduct falls within the wide range of reasonable professional assistance.’” Bigelow v.

Haviland, 576 F.3d 284, 287 (6th Cir. 2009) (quoting Strickland, 466 U.S. at 689).

The United States Supreme Court has cautioned federal habeas courts to “guard against

the danger of equating unreasonableness under Strickland with unreasonableness under § 

2254(d).” Harrington, 562 U.S. at 105. The Court observed that, although ‘“[sjurmounting 

Strickland's high bar is never . . . easy,’ . .., [establishing that a state court’s application of 

Strickland was unreasonable under § 2254(d) is even more difficult.” Id. (quoting Padilla v.

Kentucky, 559 U.S. 356, 371 (2010)), and citing Strickland, 466 U.S. at 689. The Supreme Court

instructed that the standards created under Strickland and § 2254(d) are both ‘“highly

deferential,’ and when the two apply in tandem, review is ‘doubly’ so.” Id. (citations omitted).

Thus, when a federal habeas court reviews a state court's determination regarding an ineffective

assistance of counsel claim, “[t]he question is not whether counsel's actions were reasonable.

The question is whether there is any reasonable argument that counsel satisfied Strickland's

deferential standard.” Id.

Applying this standard, Petitioner has failed to establish a basis for relief. The record 

does not reflect that the prosecutor made improper statements, and the appellate court found that

the verdict forms complied with Ohio law. Similarly, the appellate court determined that the trial

court properly admitted other acts evidence under Ohio law. This Court is bound by the state
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court’s determination regarding issues of state law. See Boddie v. Warden, Chillicothe Corr.

Inst., No. 2:13-cv-1243, 2015 WL 792361, at *8 (S.D. Ohio Feb. 25, 2015) (citing Allen v.

Morris, 845 F.2d 610, 614 (6th Cir. 1988)). Additionally, the trial court instructed the jury that

prior bad acts evidence should be considered only in determining N.F.’s state of mind. The

record does not reflect that the appellate court unreasonably concluded that defense counsel

exercised a reasonable trial strategy by not requesting additional jury instructions or by arguing

that N.F. had a motive to fabricate sexual abuse allegations in view of the Petitioner’s prior

abuse.

Federal courts have consistently determined that a decision by counsel not to 
request a limiting instruction can be a sound tactical decision not to emphasize the 
prior conviction before the jury. See e.g., Ashe v. Jones, 2000 WL 263342, at *6 
(6th Cir. Feb. 29, 2000) (stating that counsel may have decided, as part of a 
reasonable trial strategy, not to request an instruction limiting the jury's 
consideration of the prior bad acts evidence based on the belief that such an 
instruction would bring undue attention to the other acts); Ferguson v. Knight, 809 
F.2d 1239, 1243 (6th Cir. 1987) (limiting instructions “inevitably invite the jury's 
attention to matters the defendant normally prefers not to emphasize”); Stamps v. 
Rees, 834 F.2d 1269, 1276 (6th Cir. 1987) (failure to request jury admonition 
concerning permissible use of evidence of prior convictions did not constitute 
ineffective assistance “as it is quite evident that. . . counsel simply wanted to get 
past the prior convictions as quickly as possible without bringing undue attention 
to them”); Robins v. Fortner, 698 F.3d 317, 337-338 (6th Cir. 2012) (finding no 
ineffectiveness because counsel “may have... made a tactical choice not to provide 
curative jury instructions to avoid drawing further attention to the fact that the 
pictures were mug shots”). Thus, many federal habeas courts have rejected claims 
of ineffective assistance of trial counsel based on counsel’s failure to request 
limiting instructions relating to evidence of prior bad acts. See Martin v. Wilson, 
419 F.Supp.2d 976, n. 7 (N.D. Ohio 2006) (finding counsel was not ineffective for 
failing to request a limiting instruction regarding prior conviction because “it was 
reasonable trial strategy to avoid calling any further attention to this prior 
conviction which was only briefly mentioned at trial”); Smith v. Howerton, 2015 
WL 5749440, at *23-24 (E.D. Tenn. Sept. 30, 2015); Towle v. Warren, 2014 WL 
2879752, at *14 (E.D. Mich. June 24, 2014); Martin v. Rivard, 2013 WL 5902624, 
at *9 (E.D. Mich. Oct. 31, 2013); Barnes v. Bradshaw, 2012 WL 2905816, at *28 
(N.D. Ohio June 7, 2012). Indeed, the Sixth Circuit has noted “the vast majority of 
courts hearing ineffective assistance claims based on failure to request a limiting 
instruction have determined that no prejudice resulted from counsel’s failures.” 
Mackey v. Russell, 148 F. App’x 355, *9 (6th Cir. 2005).
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Croce v. Miller, No. l:15-cv-1758, 2017 WL 3394046, at *19 (N.D. Ohio July 12, 2017)

(footnote omitted). Because Petitioner has failed to establish that he was denied the effective 

assistance of counsel under the two-prong Strickland test, claim three lack merit.

V. DISPOSITION

For the reasons set forth above, it is RECOMMENDED that this action be

DISMISSED.

Petitioner’s Motion for Stay and Abeyance (ECF No. 7) is DENIED.

PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, within fourteen 

days of the date of this Report, file and serve on all parties written objections to those specific 

proposed findings or recommendations to which objection is made, together with supporting 

authority for the objection(s). A judge of this Court shall make a de novo determination of those 

portions of the report or specified proposed findings or recommendations to which objection is 

made. Upon proper objections, a judge of this Court may accept, reject, or modify, in whole or 

in part, the findings or recommendations made herein, may receive further evidence or may 

recommit this matter to the magistrate judge with instructions. 28 U.S.C. § 636(B)(1).

The parties are specifically advised that failure to object to the Report and 

Recommendation will result in a waiver of the right to have the district judge review the Report 

and Recommendation de novo, and also operates as a waiver of the right to appeal the decision of 

the District Court adopting the Report and Recommendation. See Thomas v. Am, 474 U.S. 140

(1985); United States v. Walters, 638 F.2d 947 (6th Cir. 1981).
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The parties are further advised that, if they intend to file an appeal of any adverse

decision, they may submit arguments in any objections filed, regarding whether a certificate of

appealability should issue.

/s/ Chelsev M Vascura
CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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