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AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

1, M@VWLG\H\ J ay ‘Vleo{‘g, am the petitioner in the above-entitled case. In support of
my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay
the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross
amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average mbnthly amount during Amount expected
the past 12 months “next month
. You Spouse . | You _ Spouse
Employment x $ﬁ\ s & $ QY\ $6/\
Self-employment "~ ° 8y s. 1 s g \ s & \
Income from real property - $@’ $ 2 4 $ f@/ $ & )

(such as rental income) ‘ :
Interest and dividends s $ /@ s &/ s B
Gifts | $@4 s o

Alimony s \ $ \ 124 $ &
~ Child Support s \ s\ s&
Retirement (such as social  $ a s ) s

2\
security, pensions,
annuities, insurance)
Disability (such' as social $ z@/ $ $.& $ V24
security, insurance payments) /

2
T
\&

N\ \
s & s e

® ©» ©»

A
£22

Unemployment payments ,$g ~ 3

Public-assistance $ .«9/ $
(such as welfare)

Other (speci&): ’\[&/ A' $ Q/ $

ANoNy MUIAS A N
Total monthly income: $___ $

SRR

R A RR S




2. List your employment histdry for the past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.)

Employer | Address Dates of Gross monthly pay

- Empl t -
N/k I N/, S v/ S S - §
~ N/A N/ NA $ &
N/A | _N/A N /A $. &

3. List your spouse’s employment history for the past two years, most recent employer. first.
(Gross monthly pay is before taxes or other deductions. )

Employer Address Dates of Gross monthly pay
e Employment
Ki/k N/A NL/A s &

' N/A N/A N LA $_&
N/A N/A BNVZ s

4. How much cash do you.and yowsspouse have? §

Below, state any money you or your spouse have in bank accounts or in any other financial
mst1tut10n

Fmancsai mstltution' Type of account Amount you have Amount y ur spouse has

WAL $ er 3
MK N /A $ 2 $ M//+
N/& s g 8 N//?r

5. List the assets, and their values, which you own or Vom spouse owns. Do not list clothing
and ordinary household furmshmgs

[] Home o ] Other real estate

Value N{/ A’ - Value N{/ #

(] Motor Vehicle #1 [ Motor Vehicle #2
Year, make & model ’\[ /A Year, make & model N / /4

Value M / /4 — L | Value N/A’

[1 Other assets .
Description b\// /}
Value I\f‘ / A




6. State every person, business, o

amount owed. L

Person owing you or ~Am
your spouse money

N/ s

r organization owing you or your spouse money, and the

ount owe'.d':to' ydu | Amount owed to your spouse

& s N/A

N s
N/E |

& s N /A

7. State the persons who rely on yo

& s N/A

u or your spouse for support.

Name Relationship Age
nene N / A ' Ni/A
ion e. N/A N /A

none | N /A - N/A

8. Estimate the avel;age monthly expenses of you and your family. Show separately the amounts
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or
annually to show the monthly rate. ’

Rent or home-mortgage payment
(include lot rented for mobile home)

Are real estate taxes included? [ Yes [JNo

You Your spouse

s s & n/a

Is property insurance included? [JYes [JNo

Utilities (electricity, heating fuel,
water, sewer, and telephone)

Home maintenance (repairs and upkeep) 3

Food
Clothing
Laundry and dry-cleaning

Medical and dental expenses

s & Y\/q
A?\W@
$_£?vyh
& _n/a
s 4G V\//a
s n/a

&R

\SJE RN SR N




You . Your spouse

Transportation (not including motor veliicle payments) ' $ «@/ s &7 Y\/ ﬂ

Recreation, entertainment, newspapers, magazines, ete.  § & _$ 24 V\/ Qa

Insurance (not deducted from wages or included in mortgage payments)

Homeowner’s or renter’s $ "8’ s B2 n / /q
Life - N | - M/é
Health - N T - s v@’m//o\
Motor Vehicle : ’ $ y2a | $ Vo V\// a
Other: __ \ONn e $ /9/ $ & V‘I/ q

Taxes (nbt deducted from wages or included in mortgage payments)

(specify): __ N/ /;(‘ . s~ $ Q/ V\(/ Q

Installment payments

B n/a

Motor Vehicle - . | $_ $ \

Credit card(s) | $ s n/a

Department sto're(é) | - $ $ (8/ l/ll/ a
© Other __V\ONE 3 s. & n/a
Alimony, maintenance, and support paid to others | 3 4 V]// a

Regular expenses for operation of business, profession,

RERR RO R

or farm (attach detailed statement) $ $ l/\// q
Other (specify): V\I/ a $ $ /@/ V\l/ 48
Total monthly expenses: $ $ /ﬁ V)//ﬂ




9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

?zNo If yes, describe on an attached sheet.

10. Have you paid ~ or w 111 you be paying - an. att01 ney any money for services in connection
with this case, including the completion of this form? [ Yes ﬂNo

If yes, how muech?

If yes, state the attorney’s name, address, and felephone number:

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this
form? ,

il Yes ™ No

If yes, how much?

If yes, state the person’s name, address, and telephone number:

12. Provide any other mformatlon that will help explain why you cannot pav the costs of this case.

/ w /ﬂ,ﬂ? sz //

Wf‘ > c:/%/ %%/ sz%;ﬁ <

I declare under penalty of perjury that the for egoing is true

/J% =

Executed on: _H ~ 25 - @2 ,20_22
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‘ Supreme Court, U.S.
SUPREME COURT OF THE UNITED STATES FiLED
APR 2 6 2022
OFFICE OF THE CLERK
/|
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VS.

STO\}\Ja (’/‘g; \f\/O\S\/\?ﬂgTO‘n_ RESPONDENT(S)
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(313 N. (30 Aye.

Washinaton Stede Penitentiory
d /4
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Walla Walla , WA, 99362

(City, State, Zip Code)

N /A
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LIST OF PARTIES

[\(All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: '

| RELATED CASES . |
As of the woiting of Hais requesT for Cerio fari,
T have not Filed o \DQT\\"\’\\UVN $or Wabeas Cor PUS y
Put L “atend To, The YTime allowed Tor ez\u&ln oo
Petition |y S\\o)s/\?;l\comfiy &\ﬁ‘&zef\e\f\'\'ﬁ) QO ay TO
Ce("\'zom\r; Vs, lyeew Yor Habeas,



Page 2 o5 Y

T&b i € (fg' CO V\T&’\T S

Opinions below - Page$ 3

Jucisdiction _ A ng}e% 3.

Constitulional and Stotutory Peovisions vnvolved Page H& 5

Questions Presented - Pa%p 68 ¥
State ment of the Case poge & Through 38
Rea&cn& 'R:/(‘ @f‘mv{\'\\n% *’\ne \/\/'f’\u\~ Poage 349
Conclusions | Page “l0

v J

Index To Appendices

App 6wd L X A C()u()ro"g; A’@pem\ 3

Appeno\l\x B Cou(‘f 05: /Jigﬂpemis 'Pecons\‘dero\ I\C/V\ O‘em'cx\

Appevm“x C (S\A,D fenme Com‘T og' \/\/oxswm%fon Gjepy s m% .

\‘>P~T’!\Jr;0\ﬂ FO(‘ RG\/;BGN‘; '3(‘:6% 0&)0\6\(\&(;““’” S(APP‘@MCY‘)‘}FO\\

C&ﬂ?emo\i\xa e q},u&sf ‘Y"o{“ New Counflses3 Pf\u Sé aypemranca,

Appendix B Table of Authoritles

Ap'pemolu\x F ('557‘“@,33 Comd' (’){' A'ppec\) $ O}Di\n?‘ofn; (An*'pub\u\s)qe




["Q%@ J O v

Opinions B Belovs

State Court o;ﬂm?on oF Hhes

Cotact of Appeals Yoo \wlashi nglon S fote

Appeacs of Appendix B F

Ts nol pub\?skd , I have enclosed a copy.

Jucisdichion

T‘/\e do\“'@ AA) u\)lwtcln Hae \moﬂ/\ asT Comf’r M G(emdeo\

My Case (as Feb, 2, ROLZ.

/At Copy or Haah Q\Cmswm appenls ot Aopemd.x C

A Timely pd'\‘r‘\on tor Pe\r\eowin% wos Herealtec dented

on_Yhe SP(‘/‘HOW‘I\\Q% dote : l.:ebg 23 }70227 ond a Cepzy

o8 Yhe ercdec é&eny?ng (‘e,\r\cowin% appenss ot _Appendix
C..




‘Jm%e “t ¢V "W

Constitutional and & Yot uly Cy

Provisions {nvolyed &

Re\_f“\sed Code g“gl \/\/as\r\‘ma'\—dn (RCG\/\/ 8,42,%1 ﬁ)

~-See £icst poge oF ¢ Stotement of The Case

Seclion I of the 14® Amendment of the United Stodes

7

\ é¢ \ o .
C_Qg_s‘h“\’uﬂcym “ Al persons born or naturalized inthe Ubsmj

ond_subject fothe juctsdiction theceot, are citizens af

“qu Uu.S. amj m$ ‘H«e Sfo\fe w)np cein ‘H’\ey Pe&fdea No Sfc{re

S\r\m” ma\(& o en‘?m‘ce ‘a\/\/\/ \aw ch% S\’\O\H abr‘\o\%e ‘foe

i"){“\\f”PAgGS oL le‘mmumn‘]"e,s 0‘$ c?jrfzehs Gj} ‘ﬂnc (/LS. % No

Shall any State o('ePP;v’e any Pelson of ngj 1_2ber)f/y7 of

-
J

pmpeﬁyc; miﬂnod n&ue pr\oce,ﬁs @Sr law . Nol de-n/v ﬁ/ aﬂ/\/

t i ¢ ' —_—
necsan_within its jucisdiction the equal profection

of the laws.




\"0\%6 YoV W

Constitutional and Stetutocy Provisions Lnvolved 2

Sixth Amend ment oF Fhe United States Constitutions

M ¢ have C,ompuiswy process Loc Ob’\'o\:r\;ﬂe\ witnesses in

his @av‘or, and To have the Assistonce o8 Counsel for

O\C‘Fencc,

Fifth Amendpent of Yhe United States Constitudiont , nor

bé ("Ae}a(\‘n/e& 0‘? \:ch ‘I?bef’l’y of }Dmlne("l',y u\)\lﬂwﬂﬁ e\ue

P(\ocass o{: \ow\\f;

F;:J_MT Amend ment of the UNTTED Stotes Constitulion &

Can{‘ess shell make no \ows (\e's'\oecjs',v\o\ oan_estoblish meat

o5 Pe\\a\cm of Dm% b\kxma the Pree W thereot 5

oC abr‘;o\%s‘n% ‘er ‘Pf‘eeé\em c’fg' Spﬁec\/\

? C \/\/ 2 “12 l20(1> l’\mf‘ m;z 'imomr‘W\emT 1ﬂ1”e(‘n!‘dre/r‘5 e

~"0 b(’, Sho‘u[o‘ef 60\ b)/ ‘an &Ga!?gvo!l\ﬂf:ng O\MTJI/W(‘H'\/?T




1 uge v ooy e

. Questions Presented ('rm@'e 1)
Ng 1 ) - » |

il Pats Court eceote a s Yructoral reversable ecrer

}Z?Nic/eoteﬂ' *’\ne(“e,\oy{‘cvu“s\xn%my Conv,‘,’\\cﬂmné ‘m,_r?o\\fo& e)‘? A__

e ~\’(‘,ﬂ\o\\ ‘HAOC" (‘eqfu‘lf‘(’/s ‘owe(’ Comr‘f&,;a\v,\cl 10wd *@,V,\Q@(‘Ce man‘\‘

agen‘h to use an audiclegish oc other W intecpreter as

Fm{ue,s*ecy 1o \'\e\P ‘Hﬂe r,U’(‘cs‘\'e'e. Commmn‘;coﬁe o@“\’erbe;n%

osttracked b\/ 1o enf?arcemen‘\' Weapen s spec,'-.?{ (ioLHy ofles\‘gmeo\

to_conteibute To the diminished pe(‘ce‘\\/oxbi\ﬁ'y of the

ViS‘\OW e au\n\;n ‘?0‘\Cv\\t?€,‘s (‘C%O\Fo\ '\)eSS ej; é\u\.(‘od'lc‘)ﬂ u\)hen

PR Pluce eo\?ngs % the dn\‘ra& Ltotes Constitulion are

»\m}J‘??V\;V\(B UJ‘)‘HA So«:d ACy e S* 8&?

Non 23 \/\/t" H ‘Hn;s (’DIA{'+ feverse rY\}/ eon\/t\cfﬁons i‘n ‘9&\[0(‘ e).‘?

& New *'P\‘m\ O\ue%c) ‘H’\e TPS 0\\ Ccyuud' :Tm&%ﬁ og; M>/ Coale

£6 \ . ’ g
abmo\g\n% the Freedom of speech” by ecdeting me to

\ LAY . L)
wWhYe my Testimony Cesponses toom Counsels’ av.ucs‘homs




of o new tetal Yor Trneffective oxsszi,sTomce ot Counsel

Claims?

'\\l(‘)‘ ‘f|> \/\/| ” f\rﬁs Com('j' _PC\/G(‘Se, YY\y Con\/\‘cf\‘onsw\*n ga\/‘oﬁ

O% o new Trial because Yhe Trtal Court of My cose would -

\’\m‘\: ld’ Me (‘ex‘ﬂf‘e‘Sev{‘r W\yse\i? ?




g o844

%c

.S"\"od’,eMe,nT e‘?, the, Ca,se i [O .

T\f\e/ g""od’e (J“p \/\/aé’\f\\oa"'on )’\as C(’ea"’enl, | 51‘0\1‘(}\‘1'() "'0

Y\‘¥0Cm ‘Hmc Couf+ c)\)lnc’n QK. DP{‘SOV\ \s ‘\oesr\a e,xc/lud(*c! *F(‘om

_/OV\S;\' Tu‘hovxa) OFO-“CC:T\UFIS y.J0 ‘60\0\\ D(\O CCCC)\\V\O\‘S Soud‘

SYatute is ,‘\’\qe, ’Re\f'\‘sad _Codle,a“; \/\/&SM ng"(an(R&CEWe 2=42. ¢l@)

J‘S;né‘ﬂf\‘m‘\ar\%m&%& “If ;5 1"\6(‘61&}/ -Okf C/lOkf’CCJ ‘1”0 be +\4€,

colicy of this State fo secuce the Constitutiona) Right's

0‘?- o\e@? Pet ,sonS , ‘O\Y‘,\Fj A-Q?? oﬂf\eﬁ ,}935,50'05; Ud‘f\o o becqws& 0‘9 —

Tmpairmen oF heari ng o § peech, ace unable Yo readily

undecstoand. rm._c(vmmuy,\;ro(\'e, “H(\e Spoken Emg\ ish

(‘/omno* \Oe: '?ud\ Y ﬁ}‘d\’ed’_a&

langu.m%P &) (JLV\A (A)\"\U _

LN \.e%.o(\,,,,pmceec}n‘ Nos u&n1€.55 _C,b(ko&\'\g: ;ec}i ,,{n'j\'e(“\l?.(‘ﬁ‘\',e{‘s ofe

,m\/mi;\,,o\b\e,, fo 'QSS,IS’} them. "

(Often, There is an inteinsie relation s\nfp_be‘fwee.‘n.

Speec\r\,,,?m}’)o&r menlz _and heo\r?n% fmpa\'rmcn‘fs, Court

R L e - e T T A ¢ R T o e smTae Lt s B T L P E St L rzzoeem oo e s



! 5()_'010?%(’)

Tromscr‘\\?ﬁ' cecords show on A,m“\\rléﬁ9 2018, 'iDag@"/Oo>

(dio\\og bc%‘mmcm e 3)¢

( Court regertec ass sts with screen in Poont f deSendant)

Jud\%e s Now, gfe. ,}/ou& - M,f’.,, )\’\ow(‘e{ afte >/(’)[A r‘amd\{ng‘\'\he _

Teansceipiion Feom the hearing hece this moens ng ?

Oc Yhis attecncon 2 Yes 2 Thumbs up means yes, Cight 2

3,)<ay, ,Com }/@u\ ,Sfafc )/oukf nome ‘¥Q/f‘ “\'HQ,PCCOFC‘) ?

(defendant writes w8 on paper.)

E)—uA%a -y ,Y@u(‘ Homﬂ‘ - ‘\’\f\éﬁs r\o‘\’ your, nName. ., Ccm \I/OU\,,

stofe vour name Loc the record ?

Kenneth Meore ( g}c/\ﬂ—u(‘(x\ 80uno\> Lenneth Meore., ]

Juol@@ ¢ Kenneth Mepre 2 C)kay, Tl/\oxnk-youx very much,

Line 12 ends dwx\e)q). B suspect this was a s Reecln

mpa; rmevd' evoluotion.

I am %O"\n%‘i'c) ;‘DPe,SaY\'\' Yranser) ;ﬁg cecords in This




VVoge Hl oy LY

1’\@\}7. (Dim\m b€'8}0§' June 10, 20149,

J

Line 3) { page 1350) ¢

‘ on\%e‘; C)Hmy . Sn I QN ‘hﬂus‘\"\ aYel \Hf\e ~ ~\-\,\6 pf‘o’\'@ca\ ‘Hf\aﬁ'

{
d

Lyelve puﬁ inty p\o\ce Foe Phais Teta) to \i\n""\(Wm \LOA Me.

e Moegre Yhat Vou heve the f‘\cz\)'hT o fesﬂ%/‘ The

Stote hoes cested thelr case onc 1.0 ) the Case,—_,;n =

‘et goes To The defense.

\/our, mﬁ@rvxe\/ el eall sitnesses J‘F VI lf\o\v’e

available . You Moy, alsg ‘fesﬂ?y aftec

Ed;SC U\SS?V\% m%eﬂaer of Y‘uf\' \//mx f/dmy)‘f' Tc/ Te,sﬂ?,v w?‘i‘h

A\/ov\(‘ aﬁaf‘neys. ‘H&V‘t VO A 0}\602 o{e cA, ‘V\f\ B\/FD[)

whether ec not he wishes to Jr@ﬂ?}/ ?

iﬁe?ense Counsel 2 T have V\o?\',.

1
i

j P
! Juo\ge,f Do you P\ow\ 4['CJ ?

L e oy e e e o o e



lfage XN v

Pet i¥ica Yhat ace not ln c)nrcvno\o%\‘ao\\ ordec . T believe The

c-/o},\\ : wsize YThe usele ss oF ?

Qé‘&fgngd COmnSa\ w\ﬁen [N Speec,\n el ]ne,ox(‘,tﬂg,fmpa]rmam—f
exisTs in the occused and Yhe accused does nol recelve

{\(\Te(‘pﬁéfc\”\'\‘on \nel;’) w1 Th &SS"(%V\eA Covnsel or witnesses

‘?Q(‘ ﬂ,‘c o‘c?%nse R Iq'“, begzn od' my '\—(‘fa\.,

Reales oF P(‘O"?&SS_EC/V\O\\ Conducl 1.2 () 1n$orm

C&P‘Qe NS¢ GQU\VI,SC\ Hf\oj' ~H'\(Ly \’\O\Vﬂ an 6’\‘9‘]’\\‘;{‘mr;\ﬂ V'e ,Gb,\:go’ff l( on

Yo adwvise Yhe occused o Yhelp r‘i,%\'\'\' ANY) TesT§¥y.

The Court fronscoigY recocds sho Hal my veal Time

{mjferpreToC\'i\an ossictant weas cemoved from me when T vvas

MMD?&PEV\CB foom C’)‘Y" the QOMFT house 1—0 be

@on Covnseller) om my cloht toTesTiPy. T believe the Courdhouse

. 7 e 929
QC‘/‘Y\‘Pef‘emC;, Loom 18 e,xemPT ‘Y'r*or-m DM\I/ Ja\\) Po”w “H/w\—} w--cm‘o[

Poevent me £rom rec e\n/i‘v_\g R@O«‘ Time ifn‘fer!DV‘eTaT!‘o"n

— e ———— ap = -



2 Foge | L @ TLv
!

_;éi_)_@{enSe, Counsel s Yes

iJu\o'\%e < When 7 S - R
b
|

'Defense Counsed s Well as soon as we can Navea - a

— \ - — —
?c,ngef‘aoCho'n Youc Honoce with the = Yhot has a Aeg?ee/

o (Coaudible).

’ J\M‘}\%e M OJ(O\)/-.

;\)e,‘?e/nse [’amnse\} T con' T -

__lwo\__%el Lets do Y Bommmm® vow.

Defense Cownsel i = T car’t advise Yhe Court of any

5 . A-\ » 1 9 - 7
|20l Comvnu\mﬁc::\'\ftgns_ boﬂ' we e \f\ef@_ VoW, .

5‘5-\)\C‘)\%6_i Me, Moote Y our aﬂ'arnays el \IHc\y Tell vou that

it vou do not i’e,sf\’l?y T il insYeuct Yhe Ty, that H/\e)/

_ are ot To use the Foct that YO didn t Tes‘\'a‘?y To

: . \ hV4 A
;;&&g_@_gl.s.c;_%w.\.m_a\ay_m;h You have Yhe Ciglat Tty temamin

fS.;\cnﬁ'. You_also_have the f\'%\/\‘} Yo TCSTHQ‘)/_‘ And_we il

_— . m—— — e m e o ——




Irage 10 g7 1o

Just have him = 15 Yhat door still unlocked there counsel

‘—O’(\/

Dequ‘ry © This one ¢

7
: :)'u\ci(je P y&ox\m

De,pud')/ ?' Tt’s locked,

isim(fl%ef Tt is locked,

Dd!’)t/d—\l/ 1 (Je can ao oul this WO\/\/..

| @%E_, Ol(ay‘, Lets go ohead and Take Wim and W s

f aT'\’ome'ys—,—«- we won T have the - ne - never mind, \We’ll

_gust Furn o the cecord o3f - T7Il ask @ everyone

: T.O teﬁ\\/@.

iSfoC\'eS VAﬁoFﬂc/\/_i nglflT Vol H@no’{\ I‘P 'I o(ov\j‘)' ,"H’_\?nk e

; Y\ée_("j 1"\'\@ -

S'U&Agfi T(\O‘V‘SC’P:P*;CM\&-\' :

L o v v ‘
;S”l’oc\‘e, Aﬁ@pneyﬁ - TFC'\\#\SCP?pT‘en\;'\" ot s @\DV;()U\_S "Y wlqa‘}' -

2oy et =



- No. 37989-2-111

State v. Moore

replacing defense counsel would not solve the problems raiséd by Mr. Moore’s
communication difficulties. The court did not remove Mr. Moore’s existing attorney, but |
now appointed a second chair attorney to provide assistance.

An omnibus hearing was held a few weeks later. At the hearing, defense counsel
told the court Mr. Moore had not been in communication with anyone about the case,
including an appointed investigator, psychologist, and mitigation expert. Defense counsel
continued to assert Mr. Moore was not pompetent. Counsel asked for a continuance,
which was granted. Mr. Moore objected to the continuance via a written note. He again
asked for a new attorney. Thé court denied this fequest. The case was ultimately set for
trial commencing June 3, 2019.

Four days before the start of trial, the parties appeared for a readiness hearing.

Mr. Moore wrote a note to the courf again asking for a new attornej The court engaged
Mr. Moore in a colloquy. Mr. Moore indicated he'wanted a new lawyer for a “bunch of
reasons,” including his belief that his attorney was engaged in “lies.” 2 RP (May 30,
2019) at 320-21. The trial court declined to appoint new counsel.

At the outset of trial on June 3, defense counsel renewed his motion to withdraw.
The court denied the motion. During the court’s opening statements to the jury venire,

Mr. Moore held up a handwritten sign for the potential jurors which read, in all capital
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letters, “I asked to represent myself.” 2 RP (Jun. 3, 2019) at 337-38. After excusing the

| jury, the court denied the request to change attorneys or to allow Mr. Moore to represent
himself. Defense counsel then moved for a mistrial, which the court also denied.

Trial was peppered with conflicts between Mr. Moore and his attorney. A jury »
ultimately convicted Mr. Moore as charged, including the egregious lack of remorse
sentencing aggravator.

Mr. Moore’s first degree murder conviction carried a standard range sentence of
261 to 347 months. The range for second degree assault was 12 to 14 months, plus a 36-
month firearm enhancement. The court imposed an exceptional sentence totaling 410
months in prison. In addition to an egregious lack of remorse, the court found the first
degree murder charge involved an aggravating circumstance of exceptional cruelty. The
court relied on both factors to impose the exceptional sentence on the mnrder charge.?

Mr. Moore appeals his judgment and sentencé. A Division Three panel considered
Mr. Moore’s appeal without oral argument after receiving an administrative transfer of

this case from Division Two.

2 The range for the assault charge was enhanced based on the jury’s finding a
sentence aggravator for assault on a law enforcement officer. This aggravator is not at
issue on appeal.
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ANALYSIS

Sufficiency of the evidence—firearm

Mr. Moore challenges the sufficiency of the State’s evidence in support of his
second degree assault conviction. Specifically, Mr Moore claims the evidence was
insufficient to support a finding that his offense involved a deadly weapon. He argues the
device at issue was nothing more than an inoperable rifle barrel. According to Mr. Moore,
this does not meet the definition of a deadly weapon.

We review Mr. Moore’s sufficiency challenge de novo. State v. Berg, 181 Wn.2d
857, 867, 337 P.3d 310 (2014). The question is whether, construing the evidence in the
light most favorable to the State, any rational fact finder could have found the elements
of the crime charged beyond a reasonable doubt. State v. Marohl, 170 Wn.2d 691, 698,
246 P.3d 177 (2010).

As charged in this case, the crime of second degree assault requires proof of a
deadly weapon. RCW 9A.36.021(1)(c). A firearm constitutes a deadly weapon:
RCW 9A.04.110(6). A firearm is defined as “a weapon or device from which a projectile
~ or projectiles may be fired by an explosive such as gunpowder.” Former RCW
9.41.010(9) (2013). Our case law requires a firearm to “be capable of being fired.” State

v. Tasker, 193 Wn. App. 575, 594, 373 P.3d 310 (2016). “Evidence that a device appears
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to be a real gun and is being wielded in committing a crime is sufficient circumstantial
evidence that it is a firearm.” Id.’

The evidence here was sufficient to prove Mr. Moore committed assault while
armed with an operable firearm. The officers who encountered Mr. Moore all testified
they saw Mr. Moore holding a rifle or the barrel of a rifle. No one claimed Mr. Moore
possessed only the barrel of a rifle. The manner in which Mr. Moore held the device
indicated he was on the attack with a real, operable weapon. Although law enforcement
subsequently found a disassembled rifle, this does not mean the rifle was disassembled at
the time of the assault. At least one hour passed between the assault and Mr. Moore’s
forced exit from the home. This afforded plenty of time for dismemberment. In addition,
the uncontested trial testimony was that the pieces of the rifle were capable of discharging

ammunition even in a partially disassembled state. The jury could easily infer that the

3 Qur case law holds that a device can meet the definition of a firearm so long
as it is “capable of being fired, either instantly or with reasonable effort and within a
reasonable time.” Id. Mr. Moore claims this definition only applies to firearm possession
offenses. When it comes to actively using a firearm to perpetrate second degree assault,
Mr. Moore argues the firearm must be operable immediately, at the time of the offense.
We need not decide whether Mr. Moore is correct about the proper scope of the firearm
definition. As explained in the body of this opinion, the evidence in this case meets
Mr. Moore’s proffered definition of a firearm.
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device possessed by Mr. Moore at the time of his initial contact with law enforcement met
-the definition of a functioning firearm.
Request for real-time transcriptionist for jail meetings

Mr. Moore contends the trial court impaired his right to chmunicate with his
attorney by refusing a real-time transcriptionist to help defense counsel communicate with
him during jail meetings. We disagree. Although defense counsel and Mr. Moore had
communication problems, Mr. Moore fails to explain how a transcriptionist would have
improved things. Unlike a court hearing with multiple participants, a jail meeting is a one-
on-one encounter. It is not apparent why a transcriptionist would be more effective in-
facilitating one-on-one communication than the parties’ use of a laptop, tablet, or
notepad. If Mr. Moore has evidence showing that a transcriptionist could have made a
difference, he can bring this factualx information to the court’s attention through a
personal restraint petition. State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251
(1995). His claim is not amenable to review on direct appeal.
Denial of motion té withdraw as counsel

Mr. Moore argues the trial court violated his rights under the Sixth Amendment
to the United States Constitution by denying various requests for withdrawal or

substitution of counsel. We review the trial court’s assessment of these requests for abuse

10
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of discretion. State v. DeWeese, 117 Wn.2d 369, 376,816 P.2d 1 (1991); State v. Hegge,
53 Wn. App. 345, 350-51, 766 P.2d 1127 (1989).

The Sixth Amendment confers the right to appointed counsel. But there is no right
to choose a specific attorney as appointed couknsel. Nor is a defendant empowered to
receive a change in appointed counsel by refusing to cooperate. State v. Schaller, 143 Wn.
App. 258, 271, 177 P.3d 1139 (2007). Nevertheless, effective assistance of counsel
requires a defendant be provided a fair opportunity for a meaningful attorney-client
relationship. “[A] complete breakdown of communication which may lead to an unjust
verdict is considered a good and sufficient reason for withdrawal” or substitution of
counsel. Hegge, 53 Wn. App. at 351. |

Appellate courts look at three issues in determining whether a trial court abused
its discretion in refusing a request for substitute counsel: “(1) the extent of the conflict,
(2) the adequacy of the inquiry, and (3) the timeliness of the motion.” In re Pers.
Restraint of Stenson, 142 Wn.2d 710, 723-24, 16 P.3d 1 (2001). |

Here, our review is largely driven by the first factc;r. The primary issue raised by
the requests for withdrawal or substitution was defense counsel’s disagreement with the
trial court’s competency determination. Counsel repeatedly told the court that he wanted

to withdraw because he could not ethically represent an incompetent person. The trial

11
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court correctly recognized this was not an appropriate reason for terminating
representation. The remedy for an erroneous competency determination is appellate
review. It does not provide a basis for withdrawing from representation.

Mr. Moore’s independent requests for new counsel did not provide the court with
additional reasons for appointing a new attorney. The récord indicates Mr. Moore’s
communication problems were not specific to his attorney. He refused to meet with -
various professionals appointed to help him at trial, including a psychologist, an
investigator, and a mitigation expert. He also rebuffed communication efforts made by his
second chair attorney. The record fails to show there was a conflict between Mr. Moore
and his attorney that could have been resolved by the appointment of new counsel.

With réspect to the second factor, the trial court afforded Mr. Moore and his
attorney numerous opportunities to explain the need for new counsel. At each instance,
appointed counsel emphasized his disagreement with the court’s competency decision.
The court was never suppliéd information suggesting that a change of l:ounsel could ﬁave
made a difference in attorney-client communications. We therefore defer to the trial
court’s assessmenf.

With respect to timelinej,ss, Mr. Moore’s most_ adamant requests for new counsel‘

were not made until the eve of trial. This was not timely. We defer to the trial court’s

12
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assessment that Mr. Moore’s belated requests for a new attorney did not warrant court
action. .

Sentence aggravators

Mr. Moore challenges the two aggravators used to enhance his sentence on the
first degree murder conviction. He claims there was insufficient evidence to support an
aggravator for egregious lack of remorse. He also poinfs out the aggravator for deliberate
cruelty was procedurally flawed. The State concedes both errors. We accept these
concessions.

Because a sentence aggravator enhances a defendant’s sentence beyond the
statutory standard range, it must be supported by pretrial nétice and then proven to a jury
beyond a reasonable doubt. RCW 9.94A.537(1), (3)-(4). The facts necessary for a
sentence aggravator must be supported by sufficient evidence. The sufficiency analysis
asks “whether any rational trigr_of fact could have f;)und the presence of the aggravating
circumstances beyond é reasonable doubt.” State v. Zigan, 166 Wn. App. 597, 601-02,
270 P.3d 625 (2012.). |

Here, the State did not present evidence suppofting the aggravator of egregious
lack of remorse. Although the facts of the case are both sad and gruesome, this goes only

to the heinousness of the crime, not Mr. Moore’s mindset after the offense. Mr. Moore’s

13
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general denial of guilt is not sufficient to establish lack of remorse. Because there was
no evidence of lack of remorse after commission of the crime, Mr. Moore is entitled to
resentencing.

While Mr. Moore’s case certainly seemed to involve deliberate cruelty, this
sentence aggravator was never the subject of pretrial notice, nor was it specifically proven
to the jur;lf at trial.. As a result of these procedural flaws, imposition of an exceptional
sentence based on deliberate cruelty was unwarranted. Resentencing is required. State v.
Van Buren, 136 Wn. App. 577, 580, 150 P.3d 597 (2007).

Assistance of counsel

Mr. Moore contends his right to effective assistance of counsel was violated by his
attorneys’ failur¢ to iﬁvestigate mitigating circumstances regarding sentencing. The
current record fails to éubstantiate this claim. Regardless, Mr. Moore’s claim is mooted
by our order granting resentencing.

STATEMENT OF ADDITIONAL GROUNDS FOR REVIEW

Ina statement of additional grounds for review, Mr. Moore asks to be stripped

of his United States citizenship and sent into exile in Mexico with a backpack full of

survival equipment. To the extent we have power to do so, we deny this request.

14
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CONCLUSION
Mr. Moore’s conviction is affirmed. The sentence is reversed and this matter is
remanded for resentencing.
A majority of the panel has determined this opinion will not be printed in

the Washington Appellate Reports, but it will be filed for public record pursuant to

e 3

Pennell, C.J.

RCW 2.06.040.

WE CONCUR:

E-HIE aﬁé'?::::f o g“‘“‘“’ A\

sawrence B

Lif

Staab, J.
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