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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-10660-CC

WILLIAM GERARD WALLACE,

Petitioner-Appellant,
versus
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Florida

ORDER:

William Wallace is a Florida prisoner serving a life sentence as a prison releasee reoffender
following a 1998 armed robbery conviction. Mr. Wallace was previously convicted of grand theft
in 1986, grand theft of a motor vehicle in 1987, and two counts of robbery in 1989. Mr. Wallace
filed a 28 U.S.C. § 2254 petition, claiming that the 1986 conviction should be set aside, which
would invalidate his present life sentence as a prison releasee reoffender. Mr. Wallace moves this
Court for a certificate of appealability (“COA™) to appeal the district court’s order denying his
motion, under Fed. R. Civ. P. 60(b)(6), for relief from its order denying his 28 U.S.C. § 2254
petition.

In order to obtain a COA, a movant must make “a substantial showing of the denial of a

constitutional right.” 28 U.S.C. § 2253(c)(2). Where the district court denied the constitutional

claim on procedural grounds, the petitioner must show that reasonable jurists would debate (1)
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whether the petition states a valid claim alleging the denial of a constitutional right, and (2) whether
the district court’s pfocedural ruling was correct. Slackv. McDaniel, 529 U.S. 473, 484 (2000).

Under Rule 60(b), a court may relieve a party of a final order or judgment for reasons
including mistake, fraud, misrepresentation, because the judgment is void, or for any reason that
justifies relief. Fed. R. Civ. P. 60(b). A habeas petitioner seeking relief for “any other reason”
under subsection (b)(6) must demonstrate “extraordinary circumstances” justifying the reopening
of the final judgment. Gonzalez v. Crosby, 545 U.S. 524, 535 (2005) (citations omitted).

Here, reasonable jurists would not debate whether the district court abused its discretion in
denying Mr. Wallace’s Rule 60(b)(6) motion. See Slack, 529 U.S. at 484. To the extent that Mr.
Wallace asserted that equitable tolling or the actual innocence exception permitted him to
overcome the time-bar, he is incorrect. Mr. Wallace did not assert that there was any external
factor that prevented him from timely filing. See Holland, 560 U.S. 631, 649 (2010) (holding that
the statute of limitations for a § 2254 petition may be tolled if the petitioner shows that he has been
pursuing his rights diligently and an extraordinary circumstance stood in his way). In addition,
Mr. Wallace did not present any new evidence asserting that he is factually innocent of the grand
theft for which he was convicted. See McQuiggin, 569 U.S. at 386; McKay, 657 F.3d at 1197.
Moreover, his reliance on Martinez v. Ryan, 566 U.S. 1 (2012) and Trevino v. Thaler, 569 U.S.
413, 429 (2013) did not present “exceptional circumstances” that would justify relief from the
district court’s judgment. See Gonzalez, 545 U.S. at 53. As such, the district court did not abuse
its discretion in deny Mr. Wallace’s Rule 60(b) motion.

Mr. Wallace’s motjon for a COA is DENIED.

/s/ Jill Pryor

UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-10660-CC

WILLIAM GERARD WALLACE,
Petitioner-Appellant,
versus
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent-Appellee.

Appeals from the United States District Court
for the Northern District of Florida

Before: JILL PRYOR and LAGOA, Circuit Judgés.

BY THE COURT:

William Wallace has filed a motion for reconsideration of this Court’s October 15, 2021,
order denying his motion for a certificate of appealability from the denial of his underlying 28
U.S.C. § 2254 petition. Upon review, Wallace’s motion for reconsideration is DENIED because

he has offered no new evidence or arguments of merit to warrant relief.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

WILLIAM GERARD WALLACE
VS CASE NO. 4:18¢cv453-RH/HTC

SECRETARY, FLORIDA
DEPARTMENT OF CORRECTIONS

JUDGMENT
The petition is denied with prejudice.

JESSICA J. LYUBLANOVITS

CLERK OF COURT
September 30, 2019 s/Betsy Breeden
DATE Deputy Clerk: Betsy Breeden
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IN THE CIRCUIT COURT OF THE

SECOND JUDICIAL CIRCUIT, IN
AND FOR LEON COUNTY, FLORIDA.

STATE OF FLORIDA
CASE NO: -
. 9% - 357
LO Mo, (Onllnse SeNo. /¢,y S
Defendant. ' ;-;g% g —
/ ‘:%%.5 v i: . "
DAC EDG OF RIG e M

I hereby enter a plea of no contest to the following criminal offeré%gs). ..
Count_/__ Offense__Z44u Ji r Qéég% w/ Z/fedhﬁr%?m%’;ltyﬂc
Count_&>_ Oﬁense.m;%%m Kiax/Min Penalty _4/"
Count___ Offense, Max/Min Penalty____
Count_ ____ Offense Max/Min Penalty_______
Count Offense, Max/Min Penalty

My plea is entered with the understanding that the state has agreed to the foliowing
disposition of my case:
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(1) I understand the judge will place me under oath to question me about this plea.

I must answer the judge's questions truthfully, and if | make a false statement while under
ocath | could be prosecuted for perjury.

(2) 1 understand a plea of no contest means | will not challenge the evidence
against me. | also understand if the Judge accepts this plea of no contest, there will be no
trial and | wili be sentenced based on my plea.

(3) ! understand the nature of the charges to which | am pleading and | am aware of
the maximum and minimum penalties. My lawyer has informed me of the facts the State
would have to prove before { could be found guilty, and discussed with any possible
defenses that could be raised in my case. | am satisfied with my lawyegs,advice.

[Sign on Reverse Side After Reading Both Sides Carefully] o
e .
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{4) | understand if the Judge accepts this plea, | give up the right to formal
discovery and depositions under Rule 3.220 of the Florida Rules of Criminal Procedure
and my attorney will conduct no further investigation of the facts of my case. | give up the
right to require the State to prove the charge against me beyond a reasonable doubt, the
right to have a jury decide whether [ am guilty or not guilty, the right to see and hear the
witnesses against me and to have my lawyer question those witnesses, the right to
subpoena and present witnesses or other evidence of any defenses | may have, and to
testify or remain silent as | choose.

(8) | understand by pleading no contest | am giving up the right to appeal! all matters
relating to my guilt or innocence. The only matters | would be able to appeal are those
relating to my sentence and the judge's authority to hear my case. | understand | will have
30 days to pursue any appeal, and if | cannot afford a lawyer, one can be appointed for

(6) | understand if | am not a United States citizen, a plea of no contest could resuit
in my deportation.

(7) | understand if | enter a plea of no contest to a charge involving a controiled
substance, mt;drivefs license may be suspended or revoked for up to two (2) years, and
my rights to obtain certain welfare benefits may be affected.

(8) 1 understand if | am placed on probation, | will be required to pay a monthly
costs of supervision fee.

(9) | understand the judge may assess a fee for the services of the public defender.

{10) | have read this entire form carefu]lr. and | understand all of the rights and
duties explained in it. | state to the Court that [ am not under the influence of drugs or
alcohol, that no one forced or threatened me to enter this plea, and | am entering this plea
gee|y and voluntarily. | acknowledge | am entering this plea because | believe it is in my

est interest.

§WORN TO AND FILED in open court in the presence of my lawyer and the Judge
-this ay of Y , 2002
{Hoat) (Year,

) h\?ﬁo@.—«-}-’\

DEFENDANT

. 1 hereby certify that | am counsel for the defendant and that | have informed the
defendant of the nature of each charge against him/her, the maximum penalty, any '
applicable minimum penalty, the required elements of proof, and any possible defenses. |
pelieve the defendant understands the rights explained in this plea form and that the
defendant is entering this plea freely and voluntarily with a full understanding of the
consequences.

COUNSEL FOR THE DEFENDAN
Leonard J. Holton, Asst. Public Defender

Plea Accepted and Plea Form Filed by: < ;@% ...—-__Ff
, CIRCUIT J

AR % g0t/
&iﬁ ~ (Revised Augu .1999/
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JUDGEMENT OF GUILT AND PLACING
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STATE QF-FLORIDA
e Piaintiff o

. VS . )

WILLIAM GERARD WALLACE " " Case No.__86-2448
Defendant : : ’ o '

This cause pomlqg on this day to be heard before me, and you, the defendant, /@99 u

g, and you

County, Florida

8 9.4, S 000 S

14, F=3

the court I'.\ereby'adiudges you to be guilty of "_sai.d.offer)'se;. and )

it appearing to the satisfaction of the Court that you are not likely again to engage in a criminal course of con-
duct, and that the ends of justice and the welfare of society do not require that you should suffer the penalty
authorized by law, oL :

Now, therefore, it is ordered and adjudged that the imposition of sentence is hereby withheld, and that you
are hereby placed on probation for a period of _two (2) years under the supervision of the
SDepartment of Corrections and its Officers, such supervision to be subject to the provisions of the laws of this

1ate. . .
It is further ordered that you shall comply with the following conditions of probation:
© (1) Notlater then the fifth day of each month, you will make a full and truthful report to your
Probation Officer on the form provided for that purpose” = - gileaed 2L .o
{2) You will pay to the State of Florida the smount of Thirty Dollars {$30) per month toward
the cost of your supervision unless otherwise waived in compliance with Florida Statutes.
{3) You will not change your residence or employment or leave "the county of your residence
without first procuring the consent of your Probation Offiger. =+~ & mhae w4 e
{4) You will neither possess, carry or own any weapons or firearm without first securing the con- .
. sent of your Probation Officer. o ) '
{5) You will live and remain at liberty without viclating any law. A conviction in a court of law
shall not be necessary in order for such a violation to constitute a violation of your probation. .
{6) You wiil not use intoxicants to excess; nor will you visit places where intoxicants, drugs or
- other dangerous substances are unlawfully sold, dispensed Or USBd.  .Lsci ae T oL et e s
{7} You will work dilligently at a lawful occupation and support 8ny dependents to the best of

your ability, as directed by your Probation Officer. o PRRE IR e i T T
(8) You will promptly and truthfully answer all inquiries directed to you by the Court or the Pro-
bation Officer, and allow the Officer to visit in your home, at your smployment site or else-
where, and you will comply with all instryctions he may, give you.” " AiEghiz- e it
~ (9) Reimburse Leon County, through the Leon County Clerk of Court $225.00 as’
LT ial cost of prosecution as directed by the. Probation Officus '
(11) Pay:'$20.00"to' the Crime Victim Compensation Fund and $2.00 tof the
. "#§ Enforcement Education Fund through the n Qounty Clerk of Gough
. directed by the Probation Officer. " '#7.7 7. T .
{12)Pay $3.00 to Criminal Justice Training Trust Fund through Paul
* - Clerk of Circuit Court, as directed by the Probation Qfficer. .
(13) Pay restitution in the amount of $510.67 to Tallahassee Motors, Inc. 243 N.
- . Magnolia Street, Tallahassee, Florida. T R et
(14) You are to immediately became involved in Mental Health Treatwent Program ag
‘" directed by the Probation Officer. e S I
(15) You arxe to serve sixty (60)days in the Leon County Jail with -credit for 56 days.
T ) . - BRI B T SR IR T B b D AL U s Mt e
_ You are hereby placed on notice that the Court may at any time rescind or modify any of the conditions of
your probation, or may extend the period of probation &s authorized by law, or may discharge you from further
supervision; and that if you violate any of the conditions of your probation; you may be arrested and the Court
miay revoke your prebation’snd impese any sentence which it might have imposed before placing you on probation.
it is further ordered that when you have reported to the Probagion Officer and have bsen, instructed as 167" &
" the conditions of probation you shall be released from custody if you are in custo d-jf you 'ziré'at'lib’grty on  u

. \ . ,. y;.',.';!f K
A XN

R TR M

. e

" bon h'e'sure}i%s 'there,on shall stand 'Eiis'(:hargedff‘rom'Iiabil‘lty. t 3;:@45"12 A O, A
. . ITESE. DY LI T DRt} Mot e L Tt AR I U 1 T : ' ombers .. A
- aecltis further orderefi that the Clerk of this Court file this order in hjs gifice, recor in the Mi

... of the Court, and forthwith provide certified copies of same to the Pghia i

with' the requirements of law.

Lo atgpe gt

.~ DONE AND ORDERED IN OPEN COURT, this thg

. T"“ii‘f:.
nutes
in compllance

5y X

| acknowiedge receipt of 3 certified copy of this order
»ﬂ'}ﬁli)w.‘.:mg!&,i'.", N RS

G e

Original:. Court
e e
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ANT"ON PROBATION
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_ STATE OF-FLORIDA i Circuit Court * .
. . ?: e bt e Plalntlff - " T '::..:.' .“, :‘n;}ﬁ%\!éﬁ?;{;:ﬁvfp
S Vs . ) ) : " Leon County, Florida
- y ] e, , R P 1 e S S LR SRR A 21" L5
" WILLIAM GERARD WALLACE feeeiel im0 cace Not 87=T127
REEN T e Defenqant . ) ' .. « b . Oy ,“..':f{'; ',':‘:,,1'. B TN o
This cause coming on this day to be heard before me, anc_i you, trje defendent, . [ (_09?
. —William Gerard Wallace ~__. being now present before me, and you
. R e . . e S RN <, ‘."“.'.’-'l“.p.‘.-',c ) lE»‘,‘

T e . e v et o e o T PRI T O N L N e
the court t]ergby adjudges you to be guilty of said offense; and ' S
It appearing to the satisfaction of the Court that you are not likely again to engage in a criminal course of con-
duct, and that the ends of justice and the welfare of society do .ot require that you should suffer the penalty
guthorized by taw; . . '
Now, therefore, it is ordered and adjudged that the imposition of sentenca is hereby withheid, and that you
are hereby placed on probation for a period of ~ two (2).vears . under the supervision of the
Department of Corrections and its Officers, such supervision to be subject to the provisions of the laws of this

State. * . . EEE T o oeren L
it is further ordered that you shall comply with the following conditions of probation:
© {1} Notlater than the fifth day of each month, you will make a full and truthful report to your
Probation Officer on the form provided for that purpose. ot - IR
{2) You will pay to the State of Florida the amount of Thirty Dollars (3¢} per month toward
- the cost of your supervision unless otherwise waived in compliance with Florida Statutes.
{3) You will not change your residence or employment or feave, the county of your residence

eI
. et .

without first procuring the consent of your Probation Officer. ™ smasg div sk o 0 i g
{4) You will neither possess, carry Of own any weapons or tirearm without first securing the con- '
. sent of your Probation Officer, - e T A t
(6) You will live and remain at liberty without violating any law. A conviction in a court of law
shall not be necessary in order for such a violation to constitute a viojation of your probation..
{6} You will not use intoxicants to excess; nor will you visit places where’intoxicants, drugs Or
~ “other dangerous substances are unfawfully sold, dispensed or used,
(7)_?-';.You'will work dilligently at a lawful occupation and support any. dependents to the best of
*vour ability, as directed by your Probation Officer.” - S N SRR A SIS g e 2T
{8) You will promptiy and truthfully answer all inquiries directed to you by the Court or the Pro- o
bation Officer, and allow the Officer to visit in your home,"at your employment site or else-
where, and you will comply with all instructions he may give you. T A R R R R R LR
(9) Reimburse Leon County, through the Leon County Clexk of Court $225.00 ag” T v
" partial cost of prosecution as directed by the Probation Officer. . ’
(10) Pay $20.00 to Crime Victim Carpensation Fund and $2,00 to the Law Enforcement
Education Fund through the Leon County Clerk of Court as directed ’ '

e 7o

Probation Officer. o R T

(11} Pay $3.00 to Criminal Justice Training Trust Fund through Paul Rart
7 Qlerk of Circuit Court, as directed. by the Probation Officer. |

(12) You are to immediately becore involved in Mental Health Tr

= directed by the Probation Officer.”  * = 7% e

You are to serve sixty (60} davs in the Leon

. 56 days sexved. C oo

TS ] R L atet e g

Ocun'ty g

viep

fai e b ’

2 or,_ modify alwuas4he conditions of
yous protation, or may extend the periad of probation &s, authorjzed'b “faw, or;may discharge you from further ™
supervision; and that If you violate any of the conditions of your probation,you. may be'arrested and the Court

~.  may revoke your probation and impose any sentence which it ‘T’ight.ha\{p i_mpo§§d before placing you on probation.

.Mt s further ordered that when you have reportec to the Probation Officer and nave béén instrictad os to
N the conditions of probation you shall be released from custody if you in-custody and if you are at liberty on
wo bopd, the suretjes_ thegegﬁ shall stanc! g'}‘scmrged friom' ligbility.o" % < T':‘f"c SRR A A VAR B R
- B 7ot O R R T e F TN R T MLy deendidae : . N oer -
- IS Yarther ‘ordered that the'_Cierk of this Court'file this oy ‘eg\(;c)j\“:s'nffug{: adacd the same in the Minutes
of the ‘Court, and forthwith provide certified copies of same og-Probgtiom Officertfor his use in compliance
. with the requirements of faw. ™’ o : (fa‘ S WA P IS
+ - ¥AIYDONE’AND ORDERED N OPEN'COURT, this thg —

S R Sl HG
. You are hereby placed on notice that the Court may at any time rescind

)

LR,
-

™

e N B S

s o 1 8cknowledge receipt of a certified copy of this order and thg;

e ~. Date. D L e - _:'. Moot e (R (~ e R ‘;'»".";35;"("-5. . oy .
1 LN - -
Ey Instructed by: . - SR
Lot < Original: Court o DC4-800A, ..
\~ Coples:, - i?ai'nobglioncr “ ... Rev, 7/83 .
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‘Docket Report on Case Process
1986CF2448A1 / WALLACE
. DB

16296 WALLACE, WILLIAM 03/31/1964 BLACK

Run Date
FEB-22-2007 08:33:11

. vy s ey gt o
ST ! 5
Lo

’ El
LN

i
L R

FDLE Statute 8i2.014 2C1 {01)/GRAND THEFT
Offense Date 06/13/1986

Location OTHER JAIL

O T

Date ST Al A1y Text b P AL
06/23/86 WARRANT TO SHERIFF

06/23/86 DIRECT INFORMATION FILED: {01} /GRAND THEFT

06/23/86 TEXT BOND SET: $005000

02/18/87 CASE CREATED BY WARRANT GRAND THEFT

02/18/87 FIRST APPEARANCE SET ' 02-19-87

02/18/87 NOTICE OF DEFENDANT

02/18/87 BOND AMOUNT SET: 000000

02/18/87 WARRANT BOOKED AT JAIL

02/18/87 BOND AMOUNT SET: 000000

02/18/87 WARRANT TO SHERIFF WALLACE WILLIAM G
02/19/87 PUBLIC DEFENDER ASSIGNED MICHAEL SCHNEIDER

02/19/87 WARRANT RETURNED EXECUTED
02719787 ARREST AFFIDAVIT FILED

02/19/87 BOND AMOUNT SET: 1000

02/19/87 PUBLIC DEFENDER APPOINTED INSOLVENCY)

02/19/87 ORDER OF PROBABLE CAUSE

02/19/87 COMPLAINT AND ADVISORY GRAND THEFT
02/19/87 TEXT . " FIRST APPEARANCE
02/26/87 - INFORMATION FILED: - . -- . {01) /GRAND THEFT
02/26/87 STATE ATTORNEY ASSIGNED ELIZABETH KEETH

03/05/87 WRITTEN PLEA NOT GUILTY
03/05/87 DEMAND FOR DISCOVERY
03/12/87 ANSWER TO DEMAND FOR DISCOVERY

03/17/87 SENT. CHARGE LITERAL ENTERED AS CHARGED
03/17/87 PLEA ACCEPTED

03/17/87 DEFENDANT ENTERED PLEA OF NOLO CONTENDRE

03/17/87 TEXT ' PLEA HEARING

04/14/87 TEXT MONETARY ASSESSMENT CONDITIONS
04/14/87 COURT COSTS AMOUNT COURT COST: 225.00

04/14/87 C.C.T.F. AMOUNT PAY $20. TO CRIME VICTIM COMPE
04/14/87 TEXT NSATION FU

rep0250 Page 1
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04/14/87
04/14/87
.04/14/87
04/14/87
04/14/87

04/14/87
04/14/87
04/14/87
04/14/87
04/14/87
04/14/87
05/12/87
05/12/87
05/13/87
02/16/89
02/16/89
02/16/89
02/28/89
09/27/89
09/27/89
09/27/89
09/27/89
09/27/89
09/27/89
10/11/89
10/24/89
11/15/91
01/02/92
04/28/92

- 08/17/32
10/02/96
01/02/03
01/08/03

FTi07/28/06

rep0250

1986CF2448A1 { WALLACE WILLIAM G /16296

Docket Report on Case Process

Rup Date
FEB 22-2007 08: 33 II

a:?"-.“ 3 A niie “'x?{ﬁ{.
cwé?

CATIONAL T
TEXT 3.00 STATUTORY FEE
TEXT RESTITUTION $510.67
TEXT MENTAL HEALTH COUNSELING
TEXT FINAL DISPOSITION -
PROBATION ORDERED ADJ/G . " PROBATION ORDERED -ADJ/G 2 YEA
TEXT RS
PROBATION PROBATION ORDERED -ADJ/G 2 YEA
TEXT RS
JAIL TIME ORDERED (YYMMDD) . 6 MONTHS LEON CO. JAIL
JAIL TIME CREDIT {(DAYS) CREDIT 56 DAYS JAIL TIME
MOTION TO: MITIGATE

CONDITIONS OF PROBATION FILED

TEXT
TEXT
WARRANT TQ SHERIFF

AFF. - VIOLATION OF PROBATION
WARRANT RETURNED BXECUTED

TEXT
TEXT

DENIED V.0.P. ALLEGATIONR)
PROBATION REVOCATION HEARIN

TEXT

VOP HEARING

AFF. - VIOLATION OF PROBATION  AMENDED
WITHDRAW AFFIDAVIT - V.O.P.
WITHDRAW AFFIDAVIT - V.0.P.

TEXT
TEXT
TEXT
TEXT
REQUEST LETTER
TEXT
TEXT
TEXT

LETTER
LETTER 3
LETTER
LETTER

. DOCUMENT REQUEST PRO SE \
DOCUMENT REQUEST

MOTION TO CORRECT SENTENCE PRO SB’(FILED
6/6/06)

Page 2
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r LEON Docket Report on Case Process -
; . Run Dote
' 1986CF2448A1 / WALLACE WILLIAM G /16296 FEB.22.2007 08:33:11

DR S S R S e e s R e

07,23/05 TEXT ORDER DENYING orxon TO CORRECT ILLEGAL
SENTENCE - FILED 6/6/06 AND ORDER TO SHOW
CAUSE WHY SANCTIONS SHOULD NOT BE IMPOSED
(FILED 7/14/06)

07/28/06 TEXT LETTER OF INQUIRY PRO SE (FILED 7/17/06)
07/28/06 TEXT NOTICE OF ADDRBSS CHANGE PRO SE (FILED
7/17/06)

08/02/06 NOTICE OF APPEAL PRO SE NOTICE OF APPEAL PRO SE{08/01/06)

08/02/06 TEXT DIRECTIONS TO THE CLERK PRO SE(08/01/06)

08/03/06 TEXT DEFENDANT'S RESPONSE TO ORDER TO SHOW CAUSE
. ) WHY SANCTIONS SHOULD NOT BE IMPOSED PRO SE

08/18B/06 APPEAL INDEX o . 3.8 COMPLETED WITH CERTIFIED COPY OF NOTICE

; OF APPRAL

08/24/06 APPEAL RECORD SENT TO DCA 3.8

08/30/06 DCA CASE NUMBER: : 1D06-4376(08/29/06)

08/20/06 ORDER ' ORDER PROHIBITING DEFENDANT FROM FILING

FURTHER PRO SE 13.800 MOTIONS. THE DEBFENDANT
IS HEREBY PROHIBITED FROM FILING FURTHER

NS IN THIS COURT RELATED TO THESE SAME
ON HIS OWN BEHALF WITHOUT
TATION OF COUNSEL. (09/19/06)

APPEAL PRO SE(09/26/06)
DFRECTIONS TO THE CLERK PRO SE(09/26/06)
BREIFIED COPY SENT TO DCA(09/25/06)

ATEMENT OF JUDICIAL ACTS FOR REVIEW PRO
2 (10/03/06)
AMENDED NOTICE OF APPEAL PRO SE(10/03/06)

AMENDED DIRECTIONS TO THE CLERK PRO
SE(10/03406)

09/27/06 NOTICE OF APPEAL PRO SE
"09/27/06 TEXT '
09/29/06 NOTICE OF APPEAL
10/05/06 TEXT

10/05/06 NOTICE OF APPEAL PRO SE #
10/05/06 TEXT '

10/10/06 ORDER FROM DCA TO PAY THE FILING FEE OR FILE ORDER OF
T T : . INSOLVENCY

10/10/06 DCA CASE NUMBER: ‘ . 1D06-5179

11/06/06 REOPEN POST CONVICTION ~ OTHER ' MOTION TO PROCEED IN FORMA PAUPERIS PRO
SE(11/02/06)

11/06/06 JUDGE ASSIGNED DIV-B  JUDGE DEKKER KATHLEEN F JUDGE ID-16

11/06/06 TEXT CERTIFICATE REGARDING INMATE ACCOUNT PRO
SE{11/02/06)

12/06/06 ORDER FROM DCA APPEAL DISMISS

12/07/06 ORDER GRANTING POST CONVICTION ORDER GRANTING DEFENDANT'S MOTION FOR LEAVE

" MOTION T0 PROCEED IN FORMA PAUPERIS - FILED

11/2/06(12/06/06} -

12/11/06 LETTER .. LETTER FROM DEFENDANT TO CLERK OF

. DCA(12/08/06)
01/31/07 ORDER FROM DCA UPON CONSIDERATION OF THE LOWER TRIBUNAL'S

ORDER OF DEC 6, 06, GRANTING APPELLANT'S
MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
ON APPEAL, APPELLANT'S MOTION FOR
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

WILLIAM GERARD WALLACE,
Petitioner, |
v, A | Case No. 4:18¢cv453-RH-HTC
SECRETARY, FLLORIDA
DEPARTMENT OF CORRECTIONS,

Respondent.
/

REPORT AND RECOMMENDATION

This matter is before the Court on ECF Doc. 26, the Respondent’s (“State”)
motion to dismiss Williém Gerard Wallace’s (“Wallace”)l petition for writ of habeaé
corpus under 28 U.S.C. § 2254. ECF Doc. 1. The matter was referred to the
ﬁndérsigned Magistrate Judge for report and recommendation pursuant to 28 U.S.C.
§ 636 and N.D. Fla. Loc. R. 72.2(B). Upon careful consideration, the undersig’ned |
respectfully recommends the motion to dismiss the petition be GRANTED and the
petition DISMISSED without an evidentiary hearing. The petition’is untimely, is é'
successive petition and Wallace is not in custody under the sentence he seeks to

vacate.
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I. BACKGROUND

A. Wallace’s Convictions

Wallace filed the instant petition on September 26, 2018. ECF Doc. 1. In the
petition,  Wallace identifies the judgment of conviction he is challenging as case
number 86-2448, and the date of judgment and sentencing as April 14, 1987. See
id. Wallace was charged with, and plead no contest to, grand theft in 86-2448.
Although Wallace states in his petition as well as in his reply to the State’s response
that he is “challgnging his conviction and sentence on case number 86-2448,” ECF
Doc. 28 at 3, he states in the memorandum supporting his petition that, because his
conviction for 86-2248 was used‘to enhance his sentence in 98-3591, which he is
still serving, “the instant petition effectively attacks Wallace’s unlawful
incarceration in case number 98-3’5'91.” ECF Doc. 2 at 4’. n. 1. As will be addressed
further below, the underlying conviction he seeks to attack is important to a
determiﬁation of whether this is a successive petition.

In addition to 86-2248 and 98-3591, Wallace was also charged with, and -
‘co’nvicted of, offenses in two other separate cases: 87-712 and 89-915. The interplay
among these four cases, particularly the sentencing.he received,.is important to the
analysis of Wallace’s péfition and, thus, a brief discﬁssion of Wallace’s other
convictions is necessary.

After Wallace was charged with grand theft in 86-2248, but before he was
sentenced, Wallace found himself facing a séparate.chafge of grand theft auto, for

Case No. 4:18cv453-RH-HTC
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stealing a car from New York and driving it to Florida, where he was arrested. The
case number for that separate charge was éase, 87-712. On April 14, 1987, Wallace
entered a plea of no contest to both theft charges (86-2248 and 87-‘712) and was
sentenced to two years of probation, with a special condition that he serve 6 months
injail.! ECF 26-3 at 94. V&;hile on probation for those charges, Wallace- was charged
V‘vith,.and plead no contest to, three counts of robbery in case 89-815. ECF Doc. 26-
3 at 72-73. Because of the two prior convictions, on October lﬂl; 1989, Wallace was
sentenced in 89-915 as a Habitual Felony Offender (“HFO”) to three concurrent 10-
year terms. See id. Within three y(;:arg of being r'eleased from his confinement in
'89-915, Wallace was charged with, and pled no contest to, armed robbery with a

firearm and resisting officer without violence. See id. The robbery offense was case

98-3591. On August 21; 2000, Wallace waé sentenced as a. Prison Reléasee

Reoffender (“PRR”) to life imprisonmenf for the armed robber); and to one year for

the resisting officer count, both sentences to be served concurrently. See id. Wallace

is still serving that sentence: L S ._ S \
- Wallace. has filed no less than | 17- post-judgment motions, petitions and

appeals, attacking his judgments and sentences in the above four cases. He has also

! Wallace filed an unopposed motion to mitigate seeking to reduce his 6- month jail sentence to
time served, which was granted. ECF Doc 26-3 at 95-97. :

Case No. 4:18¢cv453-RH-HTC
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filed a petition for habeas relief in case 87-712? and two in 98-3591, which will be
discussed more below in Section IILA. In his multiple post-conviction motions and
petitions, * Wallace attacks the jurisdiction of the ‘trial court to enter a judgmeni
against him in 87-712, the sequence of his sentencing in 86-2448 and 87-712 and
the use of those convictions to enhance his sentence in 98-3591 — arguments similar
to the ones he raises in this instant petition. Wallace’s multiple filings resulted in
three érders from the state court prohibiting him frqm filing additional post-
conviction motions without representation, on the same issues, before the Sécond
Judicial Circuit; which were appealed and affirmed by the First District Court of
Appeal. See ECF Docs. 26-3 at 75 (precluding Wallace from “filing any future
actions to contest the legality of his h?bitual offender sentence in the Se’cond Judicial
- Circuit”); 26-4 at 24-26 tprohibiting Wallace “from: filing further motions in this
Court related to these same issues on his own behalf without représentation of
counsel”); 26-5 at 4 (directing clerk to “accept no further pro se pleading in this

case”).’

2 Wallace filed a petition for habeas relief as to his judgment in 87-712 on August 1, 2017. See
Wallace v. Secretary, Fla. Dept. of Corr., 4:16-cv-484-WS/CAS. That petition was dismissed on
"~ August 28, 2017, as untimely. ECF Doc. 26-5 at 106-109.

-3 Wallace was represented by private counsel, the Harper Law Firm, when he filed his initial post-
judgment motion in July 2003. That representation appears to have ended sometime in 2004, See
Wallace v. McNeil, Case No.: 4:08-cv-00365-SPM-WCS (dismissing Wallace’s § 2254 petition,
attacking his judgment in 98-3591 as untimely and rejecting equitable tolling argument based on
issues with counsel).

Case No. 4:18cv453-RH-HTC
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. B. Factual Basis of Wallace’s Judgment of Conviction in 86-2448 -

- Wallace took his. car to Tallahassee Ford for minor repairs. ECF Doc. 2 at 7.

" Wallace did not pay for the repairs and drove away with the car. Wallace claims

when he called to see if his-car was ready, the service manager quoted “an
outrageously higher price” than what Wallace was told the repairs would cost. Id.
Wallace alleges that:when he arrived at the garage, he had a receipt from previous
répairs of the same nature.to use to explain that “there’s a warranty and a deductible
on repairs.” Id. Howeveér, according to Wallace, when the mechanic saw the receipt,
he assumed that Wallace had paid the bill, and told Wallace to wait outside the
garage while he brought Wallace his car. Id The mechanic never asked -any
questions. Id. Wallace also did not tell the mechanic he had not paid for the repairs.
Nonetheless, Wallace‘argﬁes, he never “took” anything; the mechanic sizﬁply gave
Wallace his vehicle back to him.. /d. at 8. -

Subsequently, a Leon County Sheriff’s Deputy submitted an affidavit of
probable cause that Wallace had committed grand theft in violation of Fla. Stat..§
812.014 based on the above events. The affidavit stated as follows:

 On 13 June 1986, William G. Wallace went into Tallahassee Ford to
~ pick up his vehicle. Mr. Wallace had his vehicle in their shop for
repairs. Mr. Wallace, at that time rented a vehicle from Tallahassee

Ford until his was repaired. When Wallace returned on 13 June 1986

he told the chop nam {sic] he had paid the repair bill and the rental bill

and would they please bring his car around as he was in a hurry.

. Wallace got his car and left without paying his repair blll or his réntal

bill. Total amount owed is $510.67. All attempts to contact Wal]ace
has [sic] been unsuccessful. :

Case No. 4:18cv453-RH-HTC
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ECF Doc. 2 at 20 (.Appendix' O).
II.: | Analysis | o

n Wéllace’s §. 2254 petition is premised on one ground — lthat he is actually
innocent of the theft. Specifically, Wallace contends he could‘not have been guilty
of grand theft because “there is nothing whatsoever in the rec_o-rd from which it can
bé reasonable c.oncluded.that the petitioner had any criminal lintent by the me.chaniclz

3

retﬁrning his car back to him. | ECF Doc.l2 at ‘8. Wallacg doés not point to any
newly discovefed evidence, .but ins;:ead, argues that there-was no testimoﬁy frorﬁ a
mdferial witnéss to support his guilt. ECF Doc. 2 at 9. Wallace al_so argues the state
couft lélcked subjéct matterjﬁr_isdiction because the dispute was a contractual dispute
Bet;veen him and Tallahassee Ford aﬁd not a crime‘. ECF D.oc.'2 a‘; 8. o

Wallace lrelies on the actual-innocence ekception to circumvent any
procedural barriers to his petition. The undersigned finds that the exception does
not épply. Additionally, although Wallace does not appear to dispute that hié
petition ié bunti.mely. or thét it is a successive petition, to avoid aﬁy doubt, the
undersignéd \:\‘/ill also briefly éddfe-ss both points. | |

A.  The Petition is Untimely Filed

The Anti-Terrorism and Effective Death Penalty Act (“AEDPA”) imposes a
one-year limitations period for filing a § 2254 petition. 28 U.S.C. § 2244(d)(1). The

period generally runs from “the date on which the judgment became final by the

Case No. 4:18cv453-RH-HTC
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conclusion of direct review or the expiration of the time for seeking such review,”
(unless one of the later dates enumerated in the statute applies — which they-do not
here) 4 Id § 2244(d)( 1)(A) The limitations period is tolled for the time durmg
Wthh a properly ﬁled” postconvrctlon motion is pendmg in state court. Id. §

12244(d)(2).

For prisoners like Wallace, whose convictions became final prior to the

effective date of the .amerrdrneﬁt creating the tlme limit fer the ﬁlirrg bf petltlons, the
p.eriod runs.from the amendrrrent's effective date of April 24, 1996. See Wileox' y.
Florida Dept. of Corrections, 158 F.3d 1209'(1 1th Cir. 1998); Goodriaan V. United
States, 151 F.3d 1335 (11th Cir. 1998). That 1s prisoners whose cenvietiorrs becarﬁe
ﬁnal prior to Apl‘ll 24 1996 had until Aprll 23, 1997, to file a petltlon for writ of
habeas corpus, unless a properly filed state postconvrctlon motion was pending
during that time.

To ‘tlhe extent Wallace’s petition seeks to vacate his serrtence in 86;2448 the
petltron is time- barred That Judgment was entered on Aprrlv 14, 1987, and because
there was no dlrect abpeal became ﬁnal well before the effectlve date of the AEDPA

amendment. 28 U.S.C. § 2244(d)(1)(A) (lrmltatron period begms running on “the

4 The later commencement dates are: (B) the date on which the impediment to filing an application
created by State action in violation of the Constitution or laws of the United States is removed, if
the application was prevented from filing by such State action; (C) the date on which the
constitutional right asserted was initially recognized by the Supreme Court, if the right has been
newly recognized by the Supreme Court and made retroactively applicable to cases on collateral
review; or (D) the date on which the factual predicate of the claim or claims presented could have
been discovered through the exercise of due diligence. 28-U.S.C. § 2244(d) (B)-(D).

Case No. 4:18cv453-RH-HTC
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date on which the judgment became final by the conclusion. of direct review or the
expiration of the timé for seeking such review.”). Therefore, Wallace had until April
23, 1997, to file a petition for writ of habeas corpus in this Court, unless he had a
state postconviction r.notion pending for some or all the time between the effectivé
date of the AEDPA and April 23, 1997. He did not. |
© Wallace filed a “Motion to Correct Illegal Sentence and Incorporated
Memorandum of Law, which was filed on or about July 17, 2003. ECF Doc. 26-1
at 38-46.° Because Wallace filed that motion affer his 1-year time limit had already
expired, that motion does not toll the time to file his petition. See Webster v..Moore,
199 F.3d 1256, 1259 (11th Cir. 2000). The record is devoid of any post-judgment
motion relating to 86-224é that was filed prior to the expiration:of ‘the one-year
limitation period. Thus, Wallace’s one-year limitation urider the AEDPA to file this
§ 2254 motion expired on April 23, 1997, making the instant petition time-barred.
Similarly, to the extent Wallace seeks to vacate the sentence in case number
98-3591, it is still time-barred. ECF Doc. 2 at4 n. 1. Thejudgment in 98-3591, was
entered on August 21,2000. No direct appeal was taken' and the judgment became

final November 19, 2001, when the 90 days for filing a petition for writ of certiorari

® Wallace alleges in his petition that the post-judgment motion was filed on February 10, 2004, but.
the State has attached a copy of the motion as an Exhibit to its response, and the motion was signed
by Wallace’s counsel on July 17, 2003. ECF Doc. 1 at 4; ECF Doc. 26-1 at 38-46. Wallace’s date
of February 10, 2004, appears to be the service date for Wallace’s second amended motion to
correct illegal senténce and incorporated memorandum of law. ECF Doc. 26-2 at 33-42. The
motion was denied on March 22, 2004. ECF Doc. 2602 at 171-74.

Case No. 4:18¢cv453-RH-HTC
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expired. See Wallace v. McCollum, 4:07-cv-00313fRH7WCS, ECF Doc. 8. Thus,
the-one-year limitation period for Wallace to file a § 2254 motion as to case 98-3591
expired on Nov_ember 19, 2002. See id - As with case 86-2248; Wallace did not file
any post-judgment motions‘ iﬁ 98-3591 until after his one-year period under the
AEDPA had expired. See id. Indeed, in Wallace v. McNeil, Case No.: 4:08-cv-
OO365-SPM-WCS, the Court dismissed Wallace’s § 2254 petition seeking to vacate
the-sentence in 98-3591 as time-barred.®

The one-year limitation period may be equitably -tolled, but “only if a
petitioner establishes. both extraordinary circumstances and.due diligence.”- Diaz v.
Secdz for Dep 't of Corr., 362 F.3d 698, 702'(11th Cir. 2004). In Wallacé’-s reply - to
the State’s response, Wallace states, in conclusory and vague fashion, that_ “[.t']hr-u'
‘due diligence’ and numerous motion’s (sic) attacking several case number’s (sic)
did the petitioner discovery that -his 1989 grand is illegal due to unconstitutional
flaws.” ECF Doc. 28 at 3 To the extent Wallace is seeking equitable tolling, |
However, the undersigned finds that it is unavailable.

Wallace has not met his bur-denlof showing specific facts or evidence to
support his claim of due diligence. See Brown v. Barrow, 512 F.3d 1304, 1307 (11th
Cir. 2008) (“equitable tolling is an extraordinary remedy which is typically applied

sparingly”). Indeed, the argument he raises, i.e., that -he is actually:innocent, is’

¢ Wallagce also filed a pétition for habeas relief in 2007 as to 98-3591, but he voluntarily dismissed
that petition prior to screening. ECF Doc. 7-8 in Wallace v. McCollum, 4:07-cv-313. -

Case No. 4:18¢cv453-RH-HTC
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something that should have been known to him. Moreover, Wallace states that he
spent 60 days in jail and then was “extradited” to New York —however, he had until
April 1997 — a period of almost 10 years — from his judgment to file his habeas

petition.

B. The Petition_ is a Second or Successive Habeas Petition
- To the extent “the instant petition effectively attacks Wallace’s unlawful
incarceration in case number 98-3591,” the petition should be dismissed on the
additional ground that it is a successive or second petition. ECF Doc. 2 at 4, n. 1;
As stated above, Wallace previously filed a habeas petiti;)n contesting the judgment
and sentence in 98-3591, see 4:08-cv-00365-SPM-WCS, which was dismissed as
untimely. |
To ﬁle a successive or second petition, Wallace must ﬁrst have obtained an
order from the Eleventh Circuit authorizing the filing of such a petition. ECF Doc.
26 at 12-13.- Title 28 U.S.C. § 2244(b)(3)(A) provides: “Before a second or
successive [habeas corpus] application ... is filed in the district court, the applicanf
shall move in the appropriate court of appeals for an order authorizing the district
court to consider the application.”. See also Rule 9, Rules Governing Section 2254
Cases in the'United States District Courts (2015) (“Before presenting a second or
successive petition, the petitioner must obtain an order from the appropriate court of
.ap.pea]s authorizing the district court to consider the petition as required by 28°U.S.C.

§ 2244(b)(3) and (4).’;). A district court lacks jurisdiction to consider a “second or
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successive”. habeas corpus .petition that was not previously authorized by an
appellate court. Burton v. Stewart, 549-U.S. 147, 152, 157 (2007) (holding that the
district court lacked jurisdiction to entertain the petitioner’s second § 2254 habeas
petition contesting lhe same custody imposed by the same judgment of a state court,
because the prisoner failed to obtain an order feom-the court of appeals authorizing
him to file the petition); Fugate v. Dep’t of Corr., 301 F.:3d 1287, 1288 (11th Cir.
2002) (same). There i$ no dispute that Wallace has not sought such permission from
the Eleventh Circuit.” Thus, his petition should be dismissed. Burton, 549 U.S. 147
at 152, \157. |

C. Wallace’s Claims of Actual Innocence, Miscarriage of Justice

Wallace alleges he is entitled to review of his claims despite the procedural
bars-discussed above under the actual innocence or miscarriage of justice exception.
Under that exception, a court may consider a § 2254 petition that would otherwise
be procedurally barred if refusing. to consider the petition would endorse a
fundamental miscarriage of justice because it would require-that an individual who

is actually innocent to remaln imprisoned. See San Martinv. McNeil, 663 F.3d 1257,

7 The State also notes that Wallace sought such an order from the Eleventh Clrcult and was denied,
See ECF.Doc. 25-5 at 126-28, Exhibit U (Order of Eleventh Circuit denying request to file
successive petition). However, the order of the Eleventh Circuit indicates that Wallace based hIS
argument in that request on the fact that adjudication was withheld on the conwctlon in 86- 2448
That argument is not raised in the instant petition.
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Case 4:18-cv-00453-RH-HTC Document 29 Filed 07/24/19 Page 12 of 18
' Page 12 of 18

1267-68 (1 1th Cir. 2011); Herrera v. Collins, 506 U.S. 390, 404 (1993). (quoting
Sawyer v. Whitley, 505 1U.S. 333 (1992)).

" To establish “actual innocence,” Wallace .must (1) present new reliable
evidence that was not presented at trial, .and (2) show that it is more likely than not
that “no reasonable juror would have found petitioner guilty beyond a reasonable
doubt” in light of the new evidence. See Rozzelle v. Sec'y, Fla. Dep’t of Corr., 672
F.3d 1000, 1011 (11th Cir. 2012) (quoting Schlup v. Delo, 513 U.S. 298, 324 (1995)).
To be credible, “such.a claim requires [a] petitioner to support his allegationsﬂof
constitutional error with new reliable evidence—Whether it be exculpatory scientific
evidence, trustworthy eyewitness accounts, or critical pl;ysical evidence—that was
not presented at. trial.” Schlup, 513 U.S. at 324. Likewise, in order to satisfy the
“miscarriage of justice” exception, Wallace must show that “a constitutional
violation has probably resulted in the conviction of one.who is actually innocent.”
1d. at 327.

W-allacg has failed to meet either of these standards because, among other
reasons, he has failed to provide any evidence—Ilet alone new evidence—that woulcj
suggest his innocence. See Rozzelle, 672 F.3d at 1011. Wallace pled no.contest to
the charge in 86-2448. ECF Doc. 2 at 4. Wallace does not dispute he knew he was
obligated to pay for the repairs, left Tallahassee Ford without paying for the repairs, -
never made any attempt to pay, ECF Doc. 2 af 7, and never returned to pay fbr the

repairs. /d. at 20 (Appendix C). A juror could reasonably. conclude that Wallace
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was guilty of grand theft. - Thus; this is not the “rare” case where the actual-innocence
exception applies. McQuiggan v. Perkins, 599 U.S. 383, 386 (2013). Wallace has
not-shown that- the alleged- constitutional violation -“probably resulted in the
conviction of one who is actually innocent.” Schlup, 513 U.S. at 327.

Wallace - also argues the state court lacked subject matter jurisdiction to
adjudge him guilty of a crime because hig actions were, at most, a civil dispute over
the terms of a contract. Wallace’s argument is misplaced. "First, to the extent
Wallace contends that the state court’s purported lack of jurisdiction supbort’s his
actual innocence argument, he is wrong. In fact, this argument-was already rejected
by Judge William Stafford when Judge Stafford dismissed Wallace’s habeas:petition
as to his conviction in 87-712. See Wallace, 4:16-cv-484-WS-CAS, ECF boc. 28 at
108~(ECF 26-5 at 105-108), citing Jones v. Warden, 683 F. App’x 799, 801 (11th
- Cir. 2017) (finding that “a petitioner’s argument that the-state trial court lacked
jurisdiction presents, at most, a claim of legal innocence, not factual innocence, and
does not excuse. his failure to file his federal petition sooner”). Indeed, Judge
Stafford held that Wallace “could not circumvent the one-year limitations period by
now challenging his 1987 ériminalrconviction on jurisdiction grounds.” See id. at
106 (Wallace argued the state court did not have jurisdiction to enter a judgment
against him in 87-712 because the car he .stole was from New York). In reaching
that determination, Judge Stafford discussed the litany of cases -from the courts in

this district reaching a similar conclusion. See id. at 107.
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Second, Florida law recognizes criminal theft can occur even in the presence
”of.val contractual relationship. Masvidal v. Ochoa, 505 So.2d 555 (Fla. 3rd DCA
1987). To prove the crime of grand theft, the State simpl).f needs to establish that the
defendant had the requisite criminal intent “at the time of the taking.” Segal v. State,
98 So.‘3d 739 (Fla. 4th DCA 2012) (“Even though a promise to perform in the future
‘may serve as the basis of a theft, a necessary, element of theft under Florida law is
that the defendant must have the specific intent to commit the theft at the time of, or
pll.rior'to, the commission of the act of taking.”) (quoting Stramaglia v. State, 603
S0.2d 536, 537-38 (Fla. 4th DCA 1992)). Here, the crime alleged in the indictment
is cognizable under Florida law and the theft occurred in'the, jurisdiction of the state.
court. The State alleged that at the time of the taking — when Wallace drove off with
his carﬂwithout paying for the repairs — he had the intent to not pay for them. That
is, he knew he had not paid, he left without paying, he did not ever attempt to pay or
negotiate fhe amount and attempts to contact him failed. ECF Doc. 2 at 7; ECF Doc.
2 at 20. (Appendix C). Thus, the ‘State alleged a crime that is cognizable under
Florida law. Regardless, any lack of subject matter jurisdiction does not make his

petition timely. See Williams, 341 U.S. at 66.

D. Wallace is No Longer In Custody on Case Number 86-2448
Finally, the petition should also be dismissed because Wallace is no longer
considered in custody under the conviction in 86-2448 and cannot challenge its

constitutionality. ECF Doc. 26 at 16-17. District courts have jurisdiction to entertain
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is cognizable under Florida Jaw and the theft occurred in the jurisdiction of the state.
court. The State alleged that at the time of the taking — when Wallace drove off with
his car without paying for the repairs — he had the intent to not pay for them. That
is, he knew he had not paid, he left without paying, he did not ever attempt to ‘pay or
negotiate the amount and attempts to contact him failed. ECF Doc. 2 at 7; ECF Doc.

2 at 20 (Appendix C). Thus, the State ‘elleged a crime that is cognizable under
Florida law. Regardless, any lack of subject matter jurisdictidﬁ"does not make his

petition timely. See Williams, 341 U.S. at 66.

D.  Wallace is No Longer In Custody on Case Number 86-2448
Finally, the petition should also be dismissed because Wallace is no longer
considered in custody under the conviction in 86-2448 and cannot’ challenge its

constltutlonahty ECF Doc. 26 at 16-17. District courts have JurlSdlCthI‘l to entertam
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§ 2254 habeas petitions only from petitioners who are “in custody in violation of the
Constitution or laws or treéties of the United States.” 28 U.S.C. § 2241(;:)(3); see
dlso Means v. Alabamay 209 F.3d 1241, 1242 (11th Cir. 2000). When a prisoner’s
sentence has fully expired, he is not “in custody” as required by § 2254, and the mere
possibility that the prior conviction will be used to enhance a sentence imposed for
any subsequent crimes is not enough to render him “in custody.” Maleng v. Cook,
490 U.S. 488, 492 (1989). i

: Tﬁe Supréme Courf has acknowledged, however, that when a § 2254 petition
could be read as asserting a challenge to a present sentence that actually was
enhanced by the allegedly invalid prior conviction, the prisoner is “in custody” for
purposes of federal habeas jurisdiction. Id. at 493-94; see also Lackawanna Cty. |
Dist. Att’y v. Coss, 532'U.S. 394, 402 (2001) (petitioner %ound to be “in custody” for
§ 2254 purposes because he challenged an allegedly invalid expired conviction and
sentence as enhancing his current state sentence). In that instance, the allegedly
invalid prior convicﬁon must still be subject to collateral attack. In other words,
“once a state conviction is no longer open to direct or collateral attack in its own
right because the defendant failed to pursue those remedies while they were available
(or because the defendant did 50 unsAuccessfully), the conviction may be regarded as
conclusively valid.” Lackawanna, 532 U.S. at 403-04 (citing Daniels v. United
States, 532 1J.S. 374, 382 (2001)). “If that conviction is later used to enhance a
criminal sentence, the defendant generally may not challenge the enhanced sentence
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through.a petition under § 2254 on the ground that the prior conviction -was
unconstitutionally obtained.” Id. at 404.

Here, Wallace admits that the sentence in 86-2448 has fully expired. ECF
Doc. 2 at 4 n. 1. Therefore, Wallace.is not “in custody’” pursuant to that judgment.
.See Maleng, 490 U.S. at 490-492 (a habeas petitioner is not “in custody” under a
conviction after the sentence has fully expired). Additionally, because thejudgment
in 86-2448 cannot be collaterally attacked; Wallace cannot attack it as an enhancer
to his current sentence under 98-351. The conviction is conclusively valid and may
not be challenged in the instant action. See Lackawanna, 532 U.S. at 404.

CERTIFICATE OF APPEALABILITY

Rule 11(a) of the Rules Governing Section 2254 Cases in the United States
District Courts provides: “[t]he district court must issue or deny a certificate of
appealability when it enters a final order adverse to the applicant.” If a certificate ié
iséued, “the court must state the specific issue or issués that satisfy the showing
required by 28 U.S.C. § 2253(c)(2).” 28 U.S.C. § 2254 Rule 11(a). A timely notice
of appeal must still be filed, even if the court issues a certificate of appealability. 28
U.S.C. § 2254 Rule 11(b). o

After review of the record, the Court finds no substantial showing of the denial
of a constitutional right. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 483-84

(2000) (explaining how to satisfy this showing) (citation omitted). Therefore, it is
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also recommended that the district court deny écertiﬁcate of appealability in its final
order.

The second sentence of.Rule 11(a) provides: “Before entering the ﬁﬁal order,
the court may direct the parties to submit arguments on whether a certificate should
issue.” Rule 11(a), Rules Governing Section 2254 Cases. If there is an objection to
this recommendation by either party, that pafty n.lay bring such argument to the
attention of the district j"udge in the objections permitted to th‘is report -and
recommendation.

" MIL.  Conclusion

Accordingly, it is respectfully RECOMMENDED:

1. ° That the State?s‘motion to dismiss, ECF Doc. 26, be GRANTED.
2. That this action be DISMISSED with prejudice. -
3. Thata certificate of appealabiiity be denied. .

4. That the clerk be directed to close the file

* . At Pensacola, Florida, this 24" day of July, 2019.

-+ /s/ Hope Thai Cannon
HOPE THAI CANNON
UNITED STATES MAGISTRATE JUDGE
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NOTICE TO THE PARTIES

. Objections to these proposed findings and recommendations may be filed
within 14 days after being served a copy thereof. Any different deadline that may
appear on the electronic docket is for the Court’s internal use only and does not
control. A copy of objections shall be served upon the magistrate judge and all other
parties. A party failing to object to a magistrate judge's findings or recommendations
contained in a report and recommendation in accordance with the provisions of 28
U.S.C. § 636(b)(1) waives the right to challenge on appeal the district court's order
based on unobjected-to factual and legal conclusions. See 11th Cir. R. 3-1; 28 U.S.C.
§ 636. ‘

Sy
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