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United States Court of Appeals
For the First Circuit

No. 21-1310
ANTONIO M. BRANCO,
Petitioner - Appellant,
V.
COMMONWEALTH OF MASSACHUSETTS,

Respondent - Appellee.

Before

Kayatta, Barron and Gelpi,
Circuit Judges.

JUDGMENT
Entered: November 22, 2021

After carefully considering Petitioner's arguments and the record, we deny a certificate of
appealability and terminate the appeal.

The district court dismissed Petitioner's 28 U.S.C. § 2254 petition without prejudice for the
procedural reason that he failed to exhaust state court remedies. Petitioner does not make a
substantial showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2). Petitioner
fails to show any error in the district court's procedural ruling, and he also fails to show a viable
constitutional ground. See Slack v. McDaniel, 529 U.S. 473, 484 (2000) (COA standard). Among
other difficulties, Petitioner does not address the problem that, while his § 2254 petition was
pending, the state court dismissed his direct appeal for non-prosecution. Petitioner does not explain
how, in the circumstances, his failure to exhaust was excusable, or how, in the circumstances, he
was denied due process. See Layne v. Gunter, 559 F.2d 850, 851 (1st Cir. 1977) (exhaustion);
United States v. DeLeon, 444 F.3d 41, 57-58 (1st Cir. 2006) (due process). Petitioner thus waives
the dispositive issues. See United States v. Zaninno, 895 F.2d 1, 17 (1st Cir. 1990) (arguments not
developed are deemed waived).

The request for a certificate of appealability is denied, and the appeal is terminated.
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By the Court:

Maria R, Hamilton, Clerk

cc:
Antonio M. Branco
Eva Marie Badway
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