USCA4 Appeal: 19-6524  Doc: 69 Filed: 12/27/2021  Pg: 1 of 32

PUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-6524

GARY WALL,
Petitioner - Appellant,
V.
WARDEN JEFFREY KISER,

Respondent - Appellee.

Appeal from the United States District Court for the Western District of Virginia, at
Roanoke. Elizabeth Kay Dillon, District Judge. (7:17-cv-00066-EKD-RSB)

Argued: September 21, 2021 Decided: December 27, 2021

Before GREGORY, Chief Judge, and NIEMEYER and RICHARDSON, Circuit Judges.

Affirmed by published opinion. Judge Niemeyer wrote the opinion, in which Judge
Richardson joined. Judge Gregory wrote a dissenting opinion.

ARGUED: Lauren Elizabeth Bateman, GEORGETOWN UNIVERSITY LAW
CENTER, Washington, D.C., for Appellant. Jessica Merry Samuels, OFFICE OF THE
ATTORNEY GENERAL OF VIRGINIA, Richmond, Virginia, for Appellee. ON BRIEF:
Erica Hashimoto, Director, Nicolas Sansone, Supervising Attorney, Nicholas Kennedy,
Student Counsel, Samuel Ruddy, Student Counsel, Appellate Litigation Program,
GEORGETOWN UNIVERSITY LAW CENTER, Washington, D.C., for Appellant. Mark
R. Herring, Attorney General, Victoria N. Pearson, Deputy Attorney General, Richard C.
Vorhis, Senior Assistant Attorney General, Toby J. Heytens, Solicitor General, Martine E.
Cicconi, Deputy Solicitor General, Michelle S. Kallen, Deputy Solicitor General, Zachary

la



USCA4 Appeal: 19-6524  Doc: 69 Filed: 12/27/2021  Pg: 2 of 32

R. Glubiak, John Marshall Fellow, OFFICE OF THE ATTORNEY GENERAL OF
VIRGINIA, Richmond, Virginia, for Appellee.

2a



USCA4 Appeal: 19-6524  Doc: 69 Filed: 12/27/2021  Pg: 3 of 32

NIEMEYER, Circuit Judge:

In his petition for a writ of habeas corpus filed under 28 U.S.C. § 2254, a state-
convicted inmate seeks to apply retroactively a federal procedural rule first announced in
2019 to overturn the result of his state disciplinary proceedings that took place in 2015.
The question that this appeal presents is whether the principles articulated in Teague v.
Lane, 489 U.S. 288 (1989), prohibiting the retroactive application of procedural rules on
federal collateral review, apply to bar the inmate’s effort in the circumstances of this case.

While serving a sentence at the Red Onion State Prison in Pound, Virginia, Gary
Wall was charged in 2015 with assaulting two corrections officers during an altercation.
At the hearings on those charges, the hearing officers denied Wall’s requests that they
review the surveillance video of the incident. After denying Wall’s requests, the hearing
officers found Wall guilty of the assault charges and stripped him of a total of 270 days
accrued good conduct sentence credits. Wall filed administrative appeals, which were
unsuccessful, and then filed a petition for a writ of habeas corpus in the Supreme Court of
Virginia, alleging that the hearing officers denied him due process of law in refusing to
review the video footage. The court, however, ruled that it lacked jurisdiction to review a
decision resulting in a loss of good conduct credits and dismissed Wall’s petition. Wall
did not seek review in the U.S. Supreme Court, but he did file a separate action under 42
U.S.C. § 1983 that also challenges the prison hearings, and that case is still pending.

Wall filed this federal petition for habeas relief under § 2254, claiming that the state
prison hearing officers denied him the constitutional right to due process recognized in

Wolff'v. McDonnell, 418 U.S. 539 (1974), when they denied his multiple requests that they
3
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view the surveillance video of the altercation. Applying the then-current law, the district
court denied Wall relief and dismissed his petition by order dated March 31, 2019. The
court stated that although Wall had, in accordance with Wolff, a qualified due process right
to present documentary evidence at the prison hearings, surveillance footage was, under
the applicable law, “outside the definition of ‘documentary evidence.’” From the district
court’s order, Wall filed this appeal.

In 2019, while Wall’s appeal was pending, we issued our decision in Lennear v.
Wilson, where we held “for the first time in this circuit” that, under Wolff, inmates subject
to a loss of good time credits “have a qualified right to obtain and compel consideration of
video surveillance evidence.” 937 F.3d 257, 273-74 (4th Cir. 2019) (emphasis omitted).

Wall now argues that he is entitled to the retroactive application of Lennear to his
2015 disciplinary proceedings and that the general principles prohibiting retroactive
application of new procedural rules on collateral review, as recognized in Teague, do not
apply to the circumstances in this case. We conclude, however, that the retroactivity
principles stated in Teague do indeed apply and that they preclude retroactive application

of Lennear to this case. Accordingly, we affirm.

I
In August 2015, while incarcerated at the Red Onion State Prison with a sentence
imposed in 1995 of over 40 years’ imprisonment, Gary Wall was involved in an altercation
with two corrections officers, Elijah Rasnick and Jason Hicks, resulting in injury to both

Wall and the officers. Wall was charged with disciplinary offenses, including aggravated
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assault against both Rasnick and Hicks. Hearings on the charges were conducted
separately as to each officer.

Before and during the hearings, Wall repeatedly — both orally and in writing —
requested that the hearing officers review surveillance video of the underlying incident,
and those requests were denied. On his written request, which was made on a prison form,
the hearing officers responded by checking a box stating that “information will not be
obtained due to being from an outside source, restricted for security reasons such as video
and audio recordings, information is not written documentation, or is otherwise restricted
to the offender.” (Cleaned up). At the hearing on the Rasnick charge, the hearing officer
did receive testimony summarizing the video from Captain Still, an officer who had
investigated the incident. Wall was found guilty at each hearing, and a total of 270 days
of his accrued good conduct credits were revoked.

Wall appealed both decisions administratively, claiming that the hearing officers
erred in refusing to review the video. Both the Warden and the Regional Administrator for
the Virginia Department of Corrections denied relief.

After exhausting his administrative appeals, Wall filed a pro se petition for a writ of
habeas corpus in the Virginia Supreme Court, alleging due process violations and seeking
the restoration of his good conduct credits. The court, however, dismissed the petition,
ruling that it lacked habeas jurisdiction over “institutional proceeding[s] resulting in loss
of good conduct . . . credit.” In reaching its judgment, the court relied on its decision in
Carroll v. Johnson, 685 S.E.2d 647, 652 (Va. 2009), and quoted Carroll’s language that

habeas relief is available only when an order will “directly impact the duration of a
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petitioner’s confinement.” The Virginia Supreme Court’s ruling thus implied that an order
resulting in the loss of good conduct credits does not impact an inmate’s confinement. Wall
did not seek to challenge that ruling in the U.S. Supreme Court. Instead, he filed a second
habeas petition in the Virginia Supreme Court, which was again denied based on that
court’s earlier ruling. Thus, with the Virginia Supreme Court’s judgment, Wall’s state
proceedings came to an end.

Wall then filed this federal habeas petition under § 2254, contending that the state
hearing officers’ failure to review the surveillance video violated his right to procedural
due process, as articulated in Wolff. In Wolff, the Supreme Court held that an inmate at a
disciplinary proceeding at which good conduct credits are at stake has a procedural due
process right to “call witnesses and present documentary evidence in his defense when
permitting him to do so will not be unduly hazardous to institutional safety or correctional
goals.” 418 U.S. at 566. Wall also submitted an affidavit averring that he had gained
access to the surveillance video when state criminal charges were filed against him in
connection with the same incident and that the video supported his side of the case.
According to Wall, when the video was brought to the attention of the Commonwealth, it
dropped the criminal charges against him.

On the Commonwealth’s motion, the district court dismissed Wall’s § 2254 petition,
explaining that surveillance footage was “clearly outside the definition of ‘documentary
evidence,”” as defined in Wolff, and therefore that the hearing officers had not violated

Wall’s right to procedural due process when they failed to review that footage.
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After Wall appealed to this court, we issued our opinion in Lennear, holding in 2019
for the first time that “prison video surveillance evidence constitutes documentary evidence
subject to the procedural due process protections recognized in Wolff” 937 F.3d at 269.
In light of Lennear, we granted a certificate of appealability in this appeal on the question
of whether “the prison disciplinary hearings failed to comport with the Due Process Clause
because the hearing officers failed to review the surveillance video of the incident,” with
directions to “address [the] decision in Lennear . . . , and whether the retroactivity analysis
announced in Teague . . . , and its progeny, applies in this case.” By order dated January
29,2020, we also appointed counsel to represent Wall, and we have much appreciated their

fine and professional work.

II

Teague and its progeny establish that while “new procedural rules apply to cases
pending in trial courts and on direct review,” they “do not apply retroactively on federal
collateral review.” Edwards v. Vannoy, 141 S. Ct. 1547, 1562 (2021). Moreover,
“Teague’s nonretroactivity principle acts as a limitation on the power of federal courts to
grant ‘habeas corpus relief to . . . state prisoner[s].”” Beard v. Banks, 542 U.S. 406, 412
(2004) (emphasis added) (quoting Caspari v. Bohlen, 510 U.S. 383, 389 (1994)).

In this appeal, Wall argues that while Lennear announced a new rule, Teague does
not apply because “[its] restrictions rest on finality and comity concerns raised when a
federal court upsets a final judgment no longer subject to direct review — considerations

not implicated by judicial review of a prison administrative decision. Where, as here, a
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prisoner’s first and only opportunity for judicial review of such a decision is federal habeas
corpus, the habeas court must apply binding precedent like Lennear.” This argument
implies, as Wall states explicitly, that his federal habeas petition does not involve collateral
review but instead “direct judicial review” not subject to the Teague retroactivity
principles.

We conclude that Wall’s argument lacks both factual and legal support.

A

At the outset, we note that Wall is a state-incarcerated inmate who, pursuant to a
final judgment of state courts, is serving a sentence of over 40 years. And by virtue of state
law, he can obtain a reduction of that sentence as a result of good conduct while in prison.
See Va. Code Ann. § 53.1-202.2. But an inmate’s good conduct credits can also be revoked
for misconduct while in prison. See id. § 53.1-189. Prison conduct therefore can, and does,
affect an inmate’s sentence and thus the duration of his custody.

When good conduct credits are revoked, state procedure requires that the inmate be
given: (1) written notice, (2) a hearing, (3) the assistance of a staff member or fellow inmate
for his defense, (4) a written statement of reasons for the revocation, and (5) a right to
appeal administratively. See Va. Admin. Code § 15-40-833. And the administrative
decision may be reviewed judicially by filing a petition for a writ of habeas corpus in a
state circuit court or in the Virginia Supreme Court if the decision “impact[s] the duration
of the [inmate’s] confinement,” such as the loss of good conduct credits. Carroll, 685

S.E.2d at 652; see also Va. Code Ann. § 8.01-654.
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In this case, Wall exhausted his state proceedings. He raised his objection to the
denial of his request to have the hearing officers view the video footage both during his
prison hearings and in his administrative appeals to the Warden and the Regional
Administrator. And upon failing to obtain relief through that process, he sought review
with his petition for a writ of habeas corpus in the Virginia Supreme Court. While that
court relied on Carroll to hold that it did not have jurisdiction to review Wall’s loss of good
conduct credits, it apparently failed to recognize that Carroll construed Virginia Code
§ 8.01-654 to authorize the review of a loss of sentencing credits. See 685 S.E. 2d at 649—
52. Carroll itself had relied on the federal habeas jurisprudence stated in Preiser v.
Rodriguez, 411 U.S. 475, 487 (1973), which held that habeas jurisdiction to review illegal
sentences includes review of revocations or forfeitures of good conduct sentencing credits
that extend an inmate’s sentence. See Carroll, 685 S.E. 2d at 651. The Virginia Supreme
Court in Carroll thus held:

Code § 8.01-654(A)(1) allows a petitioner to challenge the lawfulness of the

entire duration of his or her detention so long as an order . . . will directly

impact the duration of the petitioner’s confinement. Here, Carroll is

“detained” for 13 years pursuant to his sentencing order, which includes the

288 days for which he is seeking credit. Thus, Carroll is “detained without

lawful authority” within the meaning of the statute if his sentence, including
the 288 days for which he seeks credit, is imposed without lawful authority.

685 S.E. 2d at 652. On Wall’s petition, the Virginia Supreme Court did not purport to
overrule Carroll; to the contrary, it cited it approvingly for support but then dismissed the
petition stating that it lacked jurisdiction over proceedings involving “[the] loss of good

conduct . . . credit.”
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Thus, while the Virginia Supreme Court denied Wall habeas relief from the
administrative ruling, apparently misreading the decision on which it relied, Wall’s
petitions to that court exhausted state procedures, and his state case became final. It was
final in the sense that state courts had nothing further to do with respect to Wall’s claim for
relief from the revocation of his good conduct credits, and Wall had no other state court to
which to turn. Cf. Beard, 542 U.S. at 411; Riley v. Kennedy, 553 U.S. 406, 419 (2008)
(quoting Catlin v. United States, 324 U.S. 229, 233 (1945)) (defining “final judgments”).

In light of these procedural facts, Wall materially overstates his position when he
asserts that the federal district court was the “only opportunity for judicial review” of the
state administrative proceedings and that his habeas petition filed in the district court was
in effect an effort to obtain “direct judicial review” of those proceedings. His argument
fails to account for the fact that state habeas review in a state court was available even
though, in his case, the state court may have erred in not reaching the merits of his claim.
While the state court provided no relief, federal habeas relief was nonetheless available to
Wall, as authorized under 28 U.S.C. §§ 2241 and 2254. But in the circumstance where a
state court refuses to address a state inmate’s claims, federal habeas review is collateral to
the state proceedings and not a “direct review.” As the Supreme Court has specifically
pointed out,

Habeas corpus always has been a collateral remedy, providing an avenue for

upsetting judgments that have become otherwise final. It is not designed as
a substitute for direct review.

Teague, 489 U.S. at 305 (plurality opinion) (quoting Mackey v. United States, 401 U.S.
667, 682-83 (1971) (Harlan, J., concurring in part and dissenting in part)).
10
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In short, Virginia made judicial relief available, even though no Virginia court
addressed the relief claimed. Wall’s assertion that the district court was Wall’s only

“opportunity” for judicial review is a misstatement.

B

Wall’s argument that federal habeas review in this case is “direct review” in which
new procedural rules apply is also not legally supportable. The syllogism he presents
begins with the premise that “new rules apply retroactively to cases ‘pending on direct
review or not yet final, with no exception.”” (Emphasis added) (quoting Teague, 489 U.S.
at 304-05). Wall then asserts that he “has not yet obtained a judicial ruling on his due
process claim that is final.” And thus — arguing that because he had “no prior opportunity
to obtain judicial review of a prison disciplinary decision” — he concludes that this federal
habeas proceeding is a direct review to which Lennear, as a new rule, applies.

Again, this argument overlooks the totality of the state proceedings. But more
importantly, it fails to consider that “habeas corpus always has been a collateral remedy”
in that it is a writ providing relief independent of all other process. Teague, 489 U.S. at
305 (plurality opinion) (cleaned up). The Supreme Court has defined collateral review
“according to its ordinary meaning” as “refer[ring] to judicial review that occurs in a
proceeding outside of the direct review process.” Wall v. Kholi, 562 U.S. 545, 560 (2011).
Kholi also reinforces the proposition that habeas corpus is a form of collateral review,

without making any distinction regarding the proceeding a court is reviewing. See id. at

11
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552 (“[O]ur cases make it clear that habeas corpus is a form of collateral review. We have
used the terms habeas corpus and ‘collateral review’ interchangeably”).

Furthermore, the concept of habeas as collateral review is not limited to proceedings
that challenge the lawfulness of a prior judgment. The Supreme Court rejected any notion
that collateral review should “turn on whether the motion or application that triggers that
review is captioned as a part of the criminal case or as a separate proceeding.” Kholi, 562
U.S. at 556-59 (finding that collateral review includes a motion to reduce a sentence).
Furthermore, while federal habeas review in cases where state courts heard habeas claims
but failed to explain why they rejected the petition are “infrequent,” Tyler v. Hooks, 945
F.3d 159, 167 (4th Cir. 2019), cert. denied, 140 S. Ct. 2785 (2020), such federal habeas
proceedings do occur and are still collateral review, as they are proceedings outside of the
direct review process. Indeed, the Supreme Court has recognized that habeas corpus is a
broad, independent writ designed to address challenges to any illegal custody, whether “by
executive direction” or “by order of a court.” Preiser, 411 U.S. at 484; see also Fay v.
Noia, 372 U.S. 391, 408 (1963) (noting that at common law, the writ of habeas corpus
redressed “restraints contrary to fundamental law, by whatever authority imposed”
(emphasis added)).

While Wall’s petition for a writ of habeas corpus in the Virginia Supreme Court was
dismissed on jurisdictional grounds instead of being resolved on the merits, the federal
petition here nonetheless invoked a collateral procedure, as it was filed outside of the direct
review process. Wall’s argument that Teague does not apply because the federal habeas

corpus proceeding before us is a direct review of the state administrative proceedings is

12
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simply untenable. That this is so is only reinforced by the fact that federal courts do not
directly review state administrative proceedings, just as they do not directly review state

court judgments. See Skinner v. Switzer, 562 U.S. 521, 531-32 (2011).

C

Wall also suggests, as a possible alternative argument, that “‘Teague has no
application’ at all to habeas petitions that, like Mr. Wall’s, ‘do not challenge the validity
of [criminal] convictions or sentences,’” quoting our decision in Plyler v. Moore, 129 F.3d
728, 735 n.9 (4th Cir. 1997). But he allows that we “need not address” that issue because
his federal habeas petition is the first review and therefore a direct review that is not
covered by Teague.

Since we reject Wall’s argument that the habeas proceeding before us is “direct
review,” we address Wall’s alternative argument and conclude that it does not advance his
position. As Plyler recognized in dictum, habeas is a collateral proceeding challenging the
legality of “convictions or sentences,” 129 F.3d at 735 n.9 (emphasis added), and that
statement, at that broad level, is an accurate one. Habeas is a writ independent of other
proceedings that at bottom affords a petitioner the opportunity to challenge his custody.
See Preiser, 411 U.S. at 484. And challenges to custody can be grounded on either the
illegality of the conviction giving rise to detention or the duration of his detention — his
sentence. The writ is thus functional for challenges to both convictions and sentences, as

summarily noted in Plyler.

13
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Wall may nonetheless be suggesting that his habeas petition does not challenge the
duration of his detention — his sentence — but rather the revocation of good conduct
credits. But challenging the revocation of good conduct credits is indeed a challenge to the
duration of detention. This has been conclusively established, beginning with the Supreme
Court’s decision in Preiser. In Preiser, the Court held that since good conduct credits
affect the duration of detention, a challenge to their revocation falls within the heartland of
habeas corpus jurisdiction. The Court stated:

So, even if restoration of respondents’ good-time credits had merely

shortened the length of their confinement, rather than required immediate

discharge from that confinement, their suits would still have been within the

core of habeas corpus in attacking the very duration of their physical

confinement itself. It is beyond doubt, then, that the respondents could have

sought and obtained fully effective relief through federal habeas corpus
proceedings.

411 U.S. at 487-88. Thus, Plyler’s statement that “7Teague has no application here because
the Inmates do not challenge the validity of their convictions or sentences,” 129 F.3d at
735 n.9, rightly implied that Teague does indeed apply to habeas corpus proceedings that
challenge a sentence, as Wall’s petition does in contending that his sentence was illegally
extended by 270 days.

At bottom, we conclude that Wall’s § 2254 petition is a federal collateral
proceeding, not direct review of a state administrative proceeding, and therefore Teague’s
principle that a new procedural rule does not apply retroactively on federal collateral

review governs.

14
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I1

To determine whether the requirements of Teague are satisfied in this case, we need
to determine (1) whether the state proceeding became “final”; (2) whether the Lennear rule
is a “new rule”; and (3) whether the new rule is “procedural.” See Edwards, 141 S. Ct. at
1554, 1562. We conclude that all are satisfied.

State convictions — or in this case, state orders extending a sentence — are final
“for purposes of retroactivity analysis when the availability of direct appeal to the state
courts has been exhausted and the time for filing a petition for a writ of certiorari has
elapsed or a timely filed petition has been finally denied.” Beard, 542 U.S. at 411 (quoting
Caspari, 510 U.S. at 390). For example, in Caspari, a defendant’s conviction and sentence
became final when a state court of appeals denied the petition for rehearing and the
defendant did not file a petition for a writ of certiorari. 510 U.S. at 390-91. Here, the
decision revoking 270 days of Wall’s accrued good conduct credits became final when
Wall exhausted his administrative appeals, as there was no direct appeal available in state
court. He then filed two state habeas petitions that were dismissed by the Virginia Supreme
Court. Wall did not file a petition for a writ of certiorari, and the time for doing so elapsed.
With that, his state habeas proceedings became final as well. Teague’s finality requirement
is thus readily satisfied here.

As to whether Lennear announced a new rule, we must determine whether it broke
“new ground or impose[d] a new obligation on the States or the Federal Government.”
Teague, 489 U.S. at 301 (plurality opinion). A rule is not new if “it was ‘dictated by

precedent existing at the time the defendant’s conviction became final.”” Edwards, 141

15
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S. Ct. at 1555 (quoting Teague, 489 U.S. at 301). As to the Lennear rule, our opinion
recognized that “this Court, to date, has not addressed whether the universe of
‘documentary evidence’ subject to the due process protections recognized in Wolff
encompasses video surveillance evidence.” 937 F.3d at 268. Concluding that it does, we
stated that “we establish for the first time in this circuit that inmates at risk of being
deprived of a liberty interest, like good time credits, have a qualified right to obtain and
compel consideration of video surveillance evidence.” Id. at 273—74 (first emphasis
added); see also Tyler, 945 F.3d at 168 (noting that Lennear “made plain that we
established a prisoner’s right to compel review of video surveillance evidence ‘for the first

299

time in this circuit’” (cleaned up)). We conclude that Lennear was a new rule, and the
parties do not argue otherwise.

Finally, to complete the analysis, we need to determine if the new Lennear rule is
procedural because new criminal procedural rules “do not apply retroactively on federal
collateral review” — they only apply to cases that are “pending in trial courts and on direct
review.” Edwards, 141 S. Ct. at 1562. In explaining what constitutes a procedural rule,
Edwards stated that procedural rules alter “only the manner of determining the defendant’s
culpability.” Id. (quoting Schriro v. Summerlin, 542 U.S. 348, 353 (2004)). There can be
no doubt that Lennear’s new qualified right to obtain and compel consideration of video
surveillance evidence is procedural. It only alters the manner in which the State determines
a defendant’s culpability.

In sum, we conclude that the nonretroactivity instruction in Teague applies to the

circumstances here and that we therefore lack the power in this collateral proceeding to
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apply Lennear’s new procedural rule to Wall’s state disciplinary hearings that concluded

some four years earlier.

v

Wall argues on fairness grounds that a federal habeas court should provide him
judicial access to address his arguments on the merits because no state court has done so.
He states that his “habeas action challenges a detention decision never before judicially
examined, let alone approved” and complains that the “State seeks to insulate its prison
disciplinary decisions from due process scrutiny in any court.” He argues that because
“federal habeas is meant to ‘preserv[e] for the state prisoner an expeditious federal forum
for the vindication of his federally protected rights, if the State has denied redress,’” Teague
cannot be read to bar such access. (Quoting Preiser, 411 U.S. at 498).

This argument, however, is belied by the fact that federal habeas procedure is indeed
available to provide inmates such as Wall relief even when there is no available corrective
process at the state level. See 28 U.S.C. § 2254(b)(1)(B)(1) (providing that federal habeas
relief may be granted when “there is an absence of available State corrective process”).
The issue is not whether a federal habeas court is available to him, but rather whether a
federal habeas court considering Wall’s claims can give Wall the benefit of a new
procedural rule adopted four years after his state hearings concluded. Under Teague, the
answer i1s no. Otherwise, the federal habeas court is authorized to consider any other
argument challenging the legality of his state detention. Wall’s fairness argument thus

ultimately reduces to a critique of the fairness of the Teague rule itself.
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But the Teague rule is both fair and necessary to our system of justice. In that
system, defendants are convicted of misconduct and incarcerated under the procedural
rules then in effect. Over time, those procedural rules are changed, often for the benefit of
defendants. When a criminal or disciplinary proceeding against a defendant is ongoing
when a procedural rule changes, we give the defendant the benefit of that new rule. But
when the new procedural rule is made after the defendant’s proceedings are completed, the
defendant should not expect a redo to apply the new rule. The policies for this are
compelling.

The principal considerations focus on the finality of decisions, the integrity of the
judicial process, and comity with respect to state process. See, e.g., Linkletter v. Walker,
381 U.S. 618, 63637 (1965). In Linkletter, the Court noted that applying new procedural
rules retroactively could “tax the administration of justice to the utmost” by requiring new
hearings when evidence had long since been lost and witnesses have become unavailable.
Id. at 637. Indeed, in Edwards, the Court observed that the principle of finality is “essential
to the operation of our criminal justice system.” 141 S. Ct. at 1554. Not only would
reopened proceedings tax the system of justice with the potential for countless hearings
with each new change to a procedural rule, but subsequent hearings could suffer from “lost
evidence, faulty memory, and missing witnesses,” to all parties’ detriment. Id. (quoting
Allen v. Hardy, 478 U.S. 255, 260 (1986) (per curiam)). As Teague stated, “No one, not
criminal defendants, not the judicial system, not society as a whole is benefited by a
judgment providing a man shall tentatively go to jail today, but tomorrow and every day

thereafter his continued incarceration shall be subject to fresh litigation.” Teague, 489 U.S.
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at 309 (plurality opinion) (quoting Mackey, 401 U.S. at 691 (Harlan, J., concurring in part
and dissenting in part)).

The Supreme Court has also recognized that the application of new procedural rules
on collateral review would continually force “the States to marshal resources in order to
keep in prison defendants whose trials and appeals conform to then-existing constitutional
standards.” Beard, 542 U.S. at 413 (quoting Teague, 489 U.S. at 310). To put it “simply,
the ‘costs imposed upon the States by retroactive application of new rules of constitutional
law on habeas corpus thus generally far outweigh the benefits of this application’” and also
for this reason the Supreme Court “has repeatedly stated that new rules of criminal
procedure ordinarily do not apply retroactively on federal collateral review.” Edwards,
141 S. Ct. at 1555 (quoting Sawyer v. Smith, 497 U.S. 227, 242 (1990)). And particularly
“in the context of disciplinary proceedings, where less is generally at stake for an individual
than at a criminal trial, great weight should be given to the significant impact a retroactivity
ruling would have on the administration of all prisons in the country” and on “the reliance
prison officials placed, in good faith, on prior law not requiring such procedures,” taking
into consideration the “burden on federal and state officials.” Wolff, 418 U.S. at 574.

Finally, the Court has noted that without finality, the criminal law is deprived of
much of its deterrent effect. The fact that life and liberty are at stake in criminal
prosecutions “shows only that conventional notions of finality should not have as much
place in criminal as in civil litigation, not that they should have none.” Teague, 489 U.S.
at 309 (plurality opinion) (quoting Friendly, Is Innocence Irrelevant? Collateral Attacks

on Criminal Judgments, 38 U. Chi. L. Rev. 142, 150 (1970)).
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The criminal justice system must do its best at the time of each defendant’s
proceeding by complying with the then-existing rules of procedure. But no proceeding is
ever perfect, and applying new procedural rules retroactively would not make proceedings
perfect. Indeed, applying new procedural rules retroactively would serve to make criminal
process less perfect.

These policy concerns are implicated in the case before us. Wall was charged with
assault of two corrections officers, and the prison hearings on those disciplinary charges
were conducted in compliance with due process as it was then understood. After
conducting the hearings, the Commonwealth provided Wall with appeals to the Warden
and to the Regional Administrator, as well as the opportunity to file a habeas petition in a
Virginia court. Moreover, to address his dissatisfaction with that state process — at least
to the extent that it could be claimed to have violated the Constitution or federal law — he
could obtain collateral review in a federal court pursuant to 28 U.S.C. §§ 2241 and 2254.
But what he cannot do is claim in federal court the benefit of a new procedural rule that
was not in effect at the time he pursued the state process.

The order of the district court denying Wall habeas relief is affirmed.

AFFIRMED
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GREGORY, Chief Judge, dissenting:

Gary Wall was charged with institutional violations arising from a physical
altercation with two corrections officers that left all three men injured. Despite conflicting
accounts as to what occurred, the institution’s hearing officers repeatedly denied Wall’s
requests that they review surveillance video of the incident. Instead, relying on evidence
of the officers’ injuries and the testimony of corrections officers—one of whom was not
involved in the altercation but claimed to have reviewed the video—the hearing officers
found that Wall had assaulted the corrections officers as alleged and stripped him of 270
days (nearly nine months) of accrued good-time credit.

But Wall later gained access to the video footage when he was charged criminally
in state court for the alleged assaults. In his sworn affidavit, he avers that the video
“clearly” demonstrates that he “never threw any punches at either officer as alleged.” J.A.
93. According to Wall, the video also reveals that Wall did not cause the eye injury
suffered by one of the officers; it was instead the result of the officer’s “head-to-head
collision” with another officer while Wall was “laying face-down, fully restrained in
handcuffs and shackles.” Id. Wall asserts that after reviewing the video evidence the
county prosecutor declined to prosecute the criminal charges lodged against him. J.A. 94.

No court has addressed on the merits Wall’s claim that the hearing officers’ refusal
to review potentially exculpatory video evidence violated his Fourteenth Amendment due
process rights. But before we can reach the substance of Wall’s claim, this Court must
determine the applicability of Teague v. Lane, 489 U.S. 288 (1989), and its retroactivity

analysis to Wall’s case. Simply stated, if Teague applies, Wall cannot benefit retroactively
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from the Court’s favorable decision in Lennear v. Wilson, 937 F.3d 257 (4th Cir. 2019),
where this Court held that prisoners have a qualified due process right to obtain and present
surveillance video evidence in prison disciplinary proceedings.

I conclude that Teague does not preclude federal habeas review of Wall’s claim.
Teague’s prohibition on the retroactive application of new rules of criminal procedure rests
on finality and comity concerns not implicated by judicial review of prison administrative
decisions. Here, Wall’s first and only true opportunity for judicial review on the merits
was on federal habeas review. Accordingly, his federal habeas petition is, in essence,
direct, not collateral, review and not subject to Teague’s retroactivity principles. And
applying retroactively the new procedural rule established in Lennear to the record now
before this Court, I conclude that Wall was denied due process when the hearing officers
refused to review video evidence of the altercation without any penological justification
for doing so.

A.

Teague v. Lane sets out rules about whether and when a new constitutional rule may
be applied in habeas cases. The Commonwealth argues that Teague applies to all habeas
cases, including Wall’s. Wall contends that Teague’s application is limited to
postconviction habeas cases where prisoners have had the opportunity to litigate their
claims to final judgment in state court. In other words, Teague applies to judicially final
cases, not administratively final ones. Further, Wall argues that because the Virginia
Supreme Court declined to consider his case on the merits and thus offered no opportunity

for review, his federal habeas petition does not involve collateral review but instead “direct
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judicial review” not subject to Teague’s retroactivity principles. I agree with Wall that
Teague does not bar federal courts from retroactively applying new rules of criminal
procedure on direct review of prison administrative decisions, and thus, under the unique
procedural posture of this case, where the state court did not consider Wall’s claim on the
merits, Teague does not prevent this Court from finding a violation of Wall’s due process
rights.

In Teague, the Supreme Court explained that new rules apply retroactively to cases
“pending on direct review or not yet final, with no exception.” Teague, 489 U.S. at 304—
05 (quoting Griffith v. Kentucky, 479 U.S. 314, 328 (1987)). When a court has entered
final judgment and no opportunities for appellate or certiorari review remain, 7eague says
that finality and comity considerations generally bar the application of new rules on
collateral review of that final judgment. See id. at 308—10. But while Teague generally
restricts the retroactive application of newly announced rules of criminal procedure, its
rationale is based on finality and comity concerns that arise if a court were to overturn a
final judgment no longer subject to direct review. A careful analysis of the facts in Wall’s
case demonstrates that neither circumstance is present here. His case involves judicial
review of a prison administrative decision where Wall has not yet obtained a final judicial
ruling on his due process claim, and where federal habeas corpus is Wall’s first and only
opportunity for judicial review of the administrative decision on the merits.

1.
Fourth Circuit precedent casts doubt on whether Teague is a natural fit in the prison

disciplinary context since prison administrators’ unreviewed decisions are not those of
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courts and do not implicate comity concerns. In Tyler v. Hooks, 945 F.3d 159, 167 (4th
Cir. 2019), the Fourth Circuit held that AEDPA! deference does not apply in prison
disciplinary cases because prison hearing officers and disciplinary systems are not “courts”
for purposes of the federal habeas statute. And in Hamlin v. Warren, 664 F.2d 29 (4th Cir.
1981), the Fourth Circuit drew a distinction between “attacks upon administrative actions
affecting the fact or duration of sentence service” and “attack[s] upon the validity of a
judgment of conviction.” Id. at 31. The Court noted that “all of the reasons underlying the
rule of comity are present in [an attack on the validity of a conviction] while none are
present, or at least not highly visible, in controversies over good time credits.” Id. It found
that comity interests are not implicated where no state court judgment is involved. Id.
Even more directly, in Plyler v. Moore, 129 F.3d 728 (4th Cir. 1997), this Court
noted that, where the state had waived a Teague argument as it applied to a group of South
Carolina prisoners challenging aspects of a furlough program through habeas, Teague had
no application in any event “because the [iJnmates do not challenge the validity of their
convictions or sentences.” Id. at 735 n.9 (citing O Dell v. Netherland, 521 U.S. 151, 156
(1997) (explaining that the Teague doctrine applies when a prisoner seeks to overturn his
state conviction or sentence); Helton v. Fauver, 930 F.2d 1040, 1047 n.11 (3d Cir. 1991)

(concluding that Teague did not apply to an Ex Post Facto challenge because the challenge

! The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) specifically
limits habeas review where a claim has been “adjudicated on the merits in State court
proceedings.” 28 U.S.C. § 2254(d).
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“does not implicate the policy favoring the finality of judgments that was at issue in
Teague™).

Based on our Circuit’s precedent, the Majority’s concerns regarding comity and
judicial finality are misplaced in the narrow context that this case presents. Teague is
simply a strange fit for this kind of non-conviction habeas claim. Here, there was no
judicial proceeding at all, nor any resulting conviction. Nothing that occurs in a prison
disciplinary hearing will ever affect the fundamental fairness of the underlying conviction,
because the two circumstances are independent. Moreover, the Majority fails to establish
that Teague applies outside the conviction context; it cites no cases holding that Teague
applies beyond habeas cases challenging final criminal convictions and judicially-imposed
sentences.

2.

The Majority’s conclusion that the application of Teague bars Wall’s federal habeas
claim is also rooted in its finding that Wall had the opportunity for review in state court.
But Wall’s federal habeas petition is his first and only #rue opportunity for judicial review.

Wall first sought habeas review of his claim in state court. But the Virginia Supreme
Court found that it lacked jurisdiction over institutional proceedings resulting in the loss of
good time credit, based in part on its decision in Carroll v. Johnson, 685 S.E.2d 647 (Va.
2009), where that court held that habeas relief is available only when it “directly impact[s]
the duration of a petitioner’s confinement.” Id. at 652. The Majority acknowledges that
in denying Wall’s request for habeas relief the Virginia Supreme Court failed to recognize

that Carroll actually authorized the review of the loss of good time credits. See Maj. Op.
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9. Indeed, the Virginia Supreme Court’s misinterpretation and misapplication of its own
precedent ultimately denied Wall consideration of his claim on the merits.

Nevertheless, according to the Majority, where a state court refuses to address a
state inmate’s claims—even in error—federal habeas review is collateral to a state
proceeding and is not a “direct review.” The Majority concludes that Wall “overstates his
position when he asserts that the federal district court was the ‘only opportunity for judicial
review’ of the state administrative proceedings and that his federal habeas petition filed in
the district court was in effect ‘direct judicial review’ of those proceedings.” Maj. Op. 10.
Although the state court “provided no relief,” the Majority finds it is enough that “state
habeas review in a state court was available even though, in [Wall’s] case, the state court
may have erred in not reaching the merits of his claim.” Maj. Op. 10. Despite conceding
that Wall was improperly denied judicial review and thus “no Virginia court addressed the
relief claimed,” the Majority has determined that “Virginia made judicial relief available,”
and thus Wall’s federal habeas petition was not “Wall’s only opportunity for judicial
review.” Maj. Op. 11. The Majority has created its own standard without supporting
authority. But making “judicial review available” is simply not the procedural equivalent
of “opportunity for judicial review,” particularly where that opportunity was improperly
denied, nor does it satisfy procedural due process.

As the district court recognized, a claim is not “adjudicated on the merits” when a
state court refuses to reach the merits and instead dismisses for lack of jurisdiction.
Virginia provides no judicial review of good-time credit revocations, and as this Court has

recognized, a current prisoner like Wall “may challenge the revocation of good-time
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credits” in federal court “only by way of habeas corpus.” See Dilworth v. Corpening, 613
F. App’x 275, 275 (4th Cir. 2015) (citing Preiser v. Rodriguez, 411 U.S. 475, 500 (2011)).
Thus, when federal habeas corpus provides the only judicial means to challenge an
administrative decision, a habeas court may retroactively apply new law because the court
“effectively act[s] as if [it] were reviewing the issue on direct appeal,” Alvarenga-
Villalobos v. Ashcroft, 271 F.3d 1169, 1172 (9th Cir. 2001), and so must apply existing
rules of law regardless of when they were announced. See Griffith, 479 U.S. at 326. Under
these principles, Teague does not bar this Court from applying Lennear to Wall’s habeas
petition because his claim, in essence, is on direct review.

Contrary to the Majority’s concern, a ruling in favor of Wall would not open the
floodgates to other litigation because only those cases by custodial prisoners who raise the
same preserved issues, arising in the same procedural posture pre-Lennear, would be
affected. Moreover, the procedural posture of Wall’s case is identical to that which will be
brought by prisoners in the future post-Lennear, with the exception of its timing. In other
words, a prisoner unfairly denied access to video evidence in a disciplinary proceeding
today will face the same path to this Court that Wall took. Given Virginia’s stance on the
scope of its habeas jurisdiction, there is no intervening party apart from the prison itself

that could correct the problem before it arrives in federal court.
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I conclude, therefore that Teague’s retroactivity principles do not apply in Wall’s
case, and thus do not preclude retroactive application of Lennear.? We turn then to the
application of Lennear to the facts and circumstances of Wall’s claim.

B.

Federal courts have long recognized that the revocation of prisoners’ earned good-time
credits implicates their procedural due process rights. Wolff' v. McDonnell, 418 U.S. 539,
557 (1974).

[T]he State having created the right to good time and itself recognizing that

its deprivation is a sanction authorized for major misconduct, the prisoner’s

interest has real substance and is sufficiently embraced within Fourteenth

Amendment “liberty” to entitle them to those minimum procedures

appropriate under the circumstances and required by the Due Process Clause
to insure [sic] that the state-created right is not arbitrarily abrogated.

Id. This Court has held that Wolff grants prisoners at risk of being deprived of a liberty
interest, such as good time credits, a qualified right to obtain and present video surveillance
evidence in disciplinary proceedings. Lennear, 937 F.3d at 262. Hearing officers are
required to review the video evidence or establish a case-specific penological justification

for refusing to do so. Id. at 272. In Wall’s case, the hearing officers did neither.

2 Wall argues that even if Teague bars the application of Lennear to his case that he
is nevertheless entitled to habeas relief. In Lennear, this Court, without any precedent
squarely dictating the outcome, relied on “existing—and controlling—Supreme Court and
Fourth Circuit case law” to find in favor of the petitioner. 937 F.3d at 274. Wall maintains
that without relying on Lennear as binding precedent, this Court could, because Lennear
addressed a due process issue nearly identical to the issue presented in this case, rely on
the “same body of controlling precedent underpinning Lennear’s holding” and find in
Wall’s favor. Appellant’s Br. 21-22. Given that Teague’s retroactivity principles do not
bar the application of Lennear to Wall’s case, this Court need not address this alternative
argument.

28

28a



USCA4 Appeal: 19-6524  Doc: 69 Filed: 12/27/2021  Pg: 29 of 32

There is no dispute that Wall’s hearing officers revoked his good-time credits after
rejecting his account of the incident and refusing his repeated requests—both oral and in
writing—to review the surveillance video that he maintained would corroborate his
testimony. Accordingly, the hearing officers were required to provide a penological
justification for their refusals. The Commonwealth demonstrates a penological interest
that justifies denying access to video surveillance footage where it “establishes that
providing the inmate with access to such evidence would be ‘unduly hazardous to
institutional safety or correctional goals.”” Id. at 270. This is a case-specific inquiry where
the Commonwealth bears the burden of proof. /d.

On this record, the Commonwealth has not met its burden. At Wall’s first hearing,
his request for review of the video footage was denied because a corrections officer testified
as to its contents. At his second hearing, the hearing officer denied the request for no
apparent reason. These reasons (or the lack thereof) fail to provide the required case-
specific penological justification. “Courts repeatedly have found procedural due process
violations when hearing officers decline to consider video surveillance evidence—or other
forms of documentary evidence—without offering a constitutionally cognizable
justification for refusing to do so.” Id. at 272.

As examples of these “procedural due process violations,” this Court has cited
Howard v. United States Bureau of Prisons, 487 F.3d 808 (10th Cir. 2007), and Piggie v.
McBride, 277 F.3d 922 (7th Cir. 2002). In Howard, a hearing officer refused to watch

<

videotape evidence on the grounds that it would be “‘needlessly cumulative’ of staff

reports.” Id. at 814. We held that
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the Tenth Circuit rightly reasoned that if prison officials could refuse to
review documentary evidence—Ilike the videotape evidence at issue—simply
because it might prove “cumulative” of statements in staff reports, then
inmates, who necessarily face a “credibility problem” in disciplinary
proceedings, would be effectively deprived of potentially critical “evidence
contradicting statements of prison staff.”

Lennear, 937 F.3d at 272 (quoting Howard, 487 F.3d at 814)). The Howard court also
reasoned that the hearing officer “could not possibly have known the videotape was
needlessly cumulative without looking at it.” Howard, 487 F.3d at 814. And in citing
Piggie, this Court recognized that hearing officers “may not arbitrarily refuse to consider
[potentially] exculpatory evidence simply because other evidence in the record suggests
guilt.” Lennear, 937 F.3d at 272 (quoting Piggie, 277 F.3d at 925).

And certainly, this Court’s decision in Lennear itself establishes that accepting a
corrections officer’s version of contested events while refusing repeated requests to review
surveillance video without a security or correctionally-related rationale has due process
implications. This Court held not only that “prison surveillance evidence constitutes
documentary evidence subject to the procedural due process recognized in Wolff,” but also
that access to such evidence is “an essential aspect of the inmate’s due process right to
‘marshal facts in his defense and present witnesses and documentary evidence’” in a
disciplinary proceeding. Id. at 269 (quoting Gibbons v. Higgins, 73 F.3d 364, 364 (7th Cir.
1995)).

Lennear requires a demonstration that “consideration of [video] evidence would be,
under the particular circumstances of the case, ‘unduly hazardous to institutional safety or

correctional goals.”” 937 F.3d at 272 (quoting Wolff, 418 U.S. at 566). No such showing
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was made here. Prison officials never alleged that any institutional safety or correctional
goal was met by declining to review the video surveillance footage. The hearing officers
simply chose to credit the testimony of two corrections officers over Wall’s despite the
availability of evidence that very likely would have resolved any factual dispute as to what
occurred and addressed concerns regarding the credibility of witnesses. The hearing
officers’ refusals to permit Wall to view plainly relevant evidence—once because it was
cumulative and once for no apparent reason—were clear violations of procedural due
process as they provide no grounds to show that providing access to the video was unduly
hazardous to institutional safety or correctional goals.
C.

The Commonwealth does not argue that any penological interest was met by the
hearing officers’ decisions not to review the video evidence. It argues instead that if
Lennear’s new procedural rule applies retroactively to Wall’s case, remand is appropriate
to determine “whether the principles outlined in Lennear were met with respect to Wall’s
disciplinary proceedings and, if not, whether the error was harmless.” Appellee’s Br. 45.
More specifically, the Commonwealth urges that it should be permitted on remand to
establish any institutional concerns, supplement the record to support its justification for
the hearing officers’ actions, and argue that any violation of Wall’s procedural due process
rights was harmless error. Appellee’s Br. 46.

Although prison officials “bear the burden to come forward with evidence of the
reasons for denying an inmate’s request for access to documentary evidence, including

video surveillance footage, they ‘may wait to assert such institutional concerns until after
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the disciplinary hearing’” and can present those reasons “in court.” Lennear, 937 F.3d at
270 (quoting Ponte v. Real, 471 U.S. 491, 497 (1985)). Because the district court did not
have the benefit of this Court’s ruling in Lennear when it denied Wall’s habeas petition,
and so that prison officials’ compliance with Lennear’s due process standard may be
litigated in the district court in the first instance rather than on appeal, remand to the district
court is appropriate, with instructions to review Wall’s claim on the merits. There, the
district court can determine whether the prison officials had any justifiable penological
reasons to deny Wall access to the video.

I caution, however, that the Commonwealth should not be permitted on remand to
manufacture institutional safety or correctional concerns that did not exist, or otherwise
present reasons that were not the true, contemporaneous reasons Wall’s requests for review
of the video evidence were denied. Moreover, the district court should take care on remand
to apply the proper harmless error standard. “[I]n evaluating whether prison officials’
failure to disclose or consider evidence was harmless, courts must determine whether the
excluded evidence could have aided the inmate’s defense. Lennear, 937 F.3d at 277, see
also Grossman v. Bruce, 447 F.3d 801, 805 (10th Cir. 2006); Brennan v. United States,
646 F. App’x 662, 666 (10th Cir. 2016) (“A [hearing officer’s] failure to comply with the
Wolff requirements is harmless when it does not prejudice an inmate’s preparation or
defense at a hearing.”); Piggie v. Cotton, 342 F.3d 660, 666 (7th Cir. 2003) (asking whether

excluded evidence “might have aided [the inmate’s] defense”).
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

GARY WALL,
Petitioner, Civil Action No. 7:17-cv-00066
V.
By: Elizabeth K. Dillon
WARDEN JEFFREY KISER, United States District Judge

Respondent.

N N N N N N N

MEMORANDUM OPINION

Petitioner Gary Wall, a Virginia inmate proceeding pro se, filed this petition for writ of
habeas corpus pursuant to 28 U.S.C. § 2254, challenging institutional disciplinary convictions
he received while confined at Red Onion State Prison (Red Onion) on August 14, 2015. Wall
was transferred to Wallens Ridge State Prison (Wallens Ridge) on August 17, 2015, and his
charges were heard there. Wall complains of his loss of good conduct time and alleges due
process violations in the disciplinary proceedings. This matter is before the court on
respondent’s amended motion to dismiss and Wall’s response in opposition.! Having considered
the record, the court will grant respondent’s amended motion to dismiss.

. BACKGROUND

On August 14, 2015, Wall was involved in an “altercation” at Red Onion, involving him,
Officer Hicks, and Officer Rasnick. Both officers and Wall were injured.? Following the
incident, Wall was charged with several disciplinary infractions. Two of these disciplinary

infractions, one for aggravated assault on Officer Hicks and the other for aggravated assault on

! Respondent previously filed a motion to dismiss, arguing that the Wall’s petition was procedurally barred.
See Dkt. No. 23. On March 5, 2018, the court ruled that the matter was not procedurally barred and directed
respondent to file an amended motion to dismiss addressing the merits of Wall’s claims. See Dkt. No. 31.

2 Officer Hicks needed three stitches on his face and suffered a fractured hand, which caused him to miss

work for two weeks. Officer Rasnick suffered knee and eye injuries which had to be treated at the local hospital due
to their “severity.” (Mem. 2, 6, Dkt. No. 24-3, 90, 94.)
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Officer Rasnick, resulted in the loss of good conduct time and are the subject of this habeas
corpus proceeding. For each of the two charges, Wall was given notice of the charges in
advance of his hearings. (Pet., Dkt. No. 1, 16; Disciplinary Offense Rep., Dkt. No. 1, 34, 56, 93-
95.)

With regard to the charge concerning Officer Hicks, Wall requested an advisor, a witness,
documentary evidence, and to appear at the hearing. Wall was assigned CIRC Pendleton as an
advisor to assist at his hearing, and Lt. King served as Wall’s advisor concerning his witnesses
and documentary evidence. As a witness, Wall requested a control booth officer. The officer
submitted a statement, indicating that he did not see the incident. Thereafter, Hearing Officer
Hensley denied Wall’s request for a witness after determining that the witness’s statement was
not relevant to the offense. As documentary evidence, Wall requested three rapid-eye security
videos and Virginia Department of Corrections (VDOC) policy, memos, or directives governing
inmate movement. The Hearing Officer denied his requests for the evidence after determining
that the items requested were restricted for security reasons or were not relevant.®

A hearing was held on September 8, 2015. Wall was present, and Officer Hicks, the
reporting officer, testified. At the hearing, Officer Hicks stated that when he arrived at the
vestibule door, he ordered Wall to get on the wall. When Officer Hicks reached for Wall, Wall
spun around and swung at Officer Hicks, but missed. Officer Hicks said that Wall would have
“cleaned [his] clock™ if the blow had connected. Officer Hicks grabbed Wall around the waist,
and the two fell to the ground. Officer Hicks said that Officer Rasnick tried to gain control of

Wall’s feet in order to subdue him. Officer Hicks had Wall’s left arm and was attempting to find

3 On the Disciplinary Offense Report, the Hearing Officer checked the box indicating that the policies,
memos, and directives were denied because they are restricted from inmates. Later, it was also determined that they
were not relevant because the focus of the charge was what happened during the altercation, not the events leading
up to it. (Memo. 4-5, Dkt. No. 24-3, 92-93.)
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the right arm when Wall struck him in the eye. Wall stated that he and Officers Hicks and
Rasnick were walking toward the vestibule door with Wall in front and the two officers behind
him. When they arrived at the door, Wall turned around and Officer Rasnick came forward and
grabbed Wall’s arm and a scuffle ensued. Wall stated that Officer Rasnick swung at him,
striking him on his left eye. Officer Hicks came in to assist Officer Rasnick. Wall testified that
at no time did Officer Hicks ever tell him to present himself to be handcuffed. Wall also testified
that while he and the two officers were on the floor, Wall rolled to his side to avoid the blows
and collided with Officer Hicks. Wall stated that he did not attempt to throw, or actually throw,
a punch at either officer. When the Hearing Officer asked Wall why Officer Rasnick assaulted
him “out of the blue,” Wall explained that Officer Rasnick was in an agitated state because they
had been cursing at each other, back and forth. (Disciplinary Offense Rep., Dkt. No. 1, 56, 63;
Witness Req., Dkt. No. 1, 60; Req. for Doc. Evid., Dkt. No. 1, 58-59; Memo., Dkt. No. 1, 67-73.)
During the hearing, Wall requested that the video footage be reviewed, and the Hearing
Officer told Wall that he would need to “convince him” that it was necessary. Wall asked if the
security camera would show if the blow that struck the officer in the face had been intentional or
not, since he had been charged with aggravated assault. The Hearing Officer commented that
neither Officer Hicks nor the video would be able to make that determination. However, the
Hearing Officer asked Officer Hicks if he thought the blow was intentional, and Officer Hicks
stated that he had been trying to restrain Wall and any activity from Wall would have been
intentional, in his opinion. The Hearing Officer ultimately determined that the video was not
necessary because Officer Hicks’ injuries, an eye injury requiring three stitches and a fractured

hand, were consistent with an assault upon an officer. Further, the reporting officer, Officer
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Hicks, testified at the hearing, and Wall was given the opportunity to question him. (Memao., Dkt.
No. 1, 67, 71-72.)

Hearing Officer Hensley found Officer Hicks’ testimony more credible and,
consequently, found Wall guilty of the charge. As a penalty, Wall lost 180 days of good conduct
time. The conviction and penalty were reviewed and approved by Captain Tate on September 8,
2015. Wall received written notice of the Hearing Officer’s determination, penalty, and
reasoning on September 11, 2015. Wall appealed, and the Warden upheld the conviction and
penalty. Wall further appealed, and the Regional Administrator also upheld the conviction and
penalty. (Disciplinary Offense Rep., Dkt. No. 1, 63; Certification, Dkt. No. 24-3, 86; Memo.,
Dkt. No. 1, 66-73; Letter, Dkt. No. 1, 76-77.)

With regard to the charge concerning Officer Rasnick, Wall requested an advisor,
documentary evidence, and to appear at the hearing.* Wall was assigned CIRC Rose as an
advisor to assist at his hearing. As documentary evidence, Wall requested the rapid-eye security
videos and interview statements of both officers from an interview with Captain Still. On
August 18, 2015, a Hearing Officer denied Wall’s requests on the basis that they were restricted
from inmate access. (Disciplinary Offense Rep., Dkt. No. 1, 34; Req. Doc. Evid., Dkt. No. 1, 36-
37)

A hearing was held on August 25, 2015, where Wall was present and Captain Still, the
reporting officer, testified.> Captain Still testified that he had reviewed the rapid-eye videos and

saw Wall take a swing at Officer Rasnick when Officer Rasnick attempted to handcuff Wall.

* The court notes that Wall checked the box on the Disciplinary Offense Report indicating that he “wish[ed]
to request a witness”’; however, it appears he never submitted a Witness Request Form indicating which witness he
would like and why.

5 At the time of the hearing, Officer Rasnick was still out of work, recovering from his injuries incurred
during the incident.
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Officer Hicks then came to aid Officer Rasnick, and all three of them fell to the floor while Wall
continued to fight the officers. Officer Rasnick sustained injuries to his knee and eye. Wall did
not say much at the hearing because he “seemed concerned” about a “street charge” and that his
testimony at the hearing might be used against him in the criminal case. During the hearing,
Wall requested that the video footage be reviewed, and Hearing Officer Franks determined that it
was not necessary because Captain Still had reviewed the videos and testified as to what the
video showed, and Wall had the opportunity to question him. (Disciplinary Offense Rep., Dkt.
No. 1, 38; Memo., Dkt. No. 1, 44-50.)

Ultimately, Hearing Officer Franks found Captain Still’s testimony credible and,
consequently, found Wall guilty of the charge. As a penalty, Wall lost 90 days of good conduct
time. The conviction and penalty were reviewed and approved by Captain Cope on August 27,
2015. Wall received written notice of the Hearing Officer’s determination, penalty, and
reasoning on September 2, 2015. Wall appealed, and the Warden upheld the conviction and
penalty. Wall further appealed, and the Regional Administrator also upheld the conviction and
penalty. (Disciplinary Offense Rep., Dkt. No. 1, 38; Certification, Dkt. No. 24-3, 86; Memo.,
Dkt. No. 1, 43-50; Letter, Dkt. No. 1, 55.)

Wall filed the instant habeas petition on November 8, 2016. Wall alleges that: (1) he is
actually innocent, in light of “newly-discovered reliable” evidence; (2) the disciplinary
proceedings violated his due process rights because he was not allowed to present evidence or
call witnesses; (3) the disciplinary proceedings violated his due process rights because the
hearing officer was not impartial; (4) Wallens Ridge personnel did not have subject matter

jurisdiction over his alleged violations that occurred at Red Onion; and (5) his due process rights
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were violated when he was denied an advisor for two of his disciplinary hearings. (Pet., Dkt. No.
1,5,15)
Il. DISCUSSION

The Due Process Clause of the Fourteenth Amendment prohibits a state from depriving
“any person of life, liberty, or property, without due process of law.” U.S. Const. amend. XIV,

8 1. “To state a procedural due process violation, a plaintiff must (1) identify a protected liberty
or property interest and (2) demonstrate deprivation of that interest without due process of law.”
Prieto v. Clarke, 780 F.3d 245, 248 (4th Cir. 2015). “A liberty interest may arise from the
Constitution itself, by reason of guarantees implicit in the word ‘liberty,” or it may arise from an
expectation or interest created by state laws or policies.” Wilkinson v. Austin, 545 U.S. 209, 221
(2005). Federal habeas courts recognize a protected liberty interest in good conduct time earned,
requiring “those minimum procedures appropriate under the circumstances and required by the
Due Process Clause to insure that the state-created right is not arbitrarily abrogated.” Wolff v.
McDonnell, 418 U.S. 539, 557 (1974).

“Prison disciplinary proceedings are not part of a criminal prosecution, and the full
panoply of rights due a defendant in such proceedings does not apply.” Wolff, 418 U.S. at 556.
If a disciplinary proceeding subjects the inmate to loss of a constitutionally protected interest,
such as earned good conduct time, the inmate must receive: (1) advance written notice of the
disciplinary charges; (2) an opportunity, when consistent with institutional safety and
correctional goals, to call witnesses and present documentary evidence in his defense; and (3) a
written statement by the factfinder of the evidence relied on and the reasons for the disciplinary
action. Superintendent, Mass. Corr. Inst., Walpole v. Hill, 472 U.S. 445, 454 (1985) (citing

Wolff, 418 U.S. at 563-67).
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Wolff “did not require either judicial review or a specified quantum of evidence to
support the factfinder’s decision.” 1d. at 454. “The requirements of due process are flexible and
depend on a balancing of the interests affected by the relevant government action.” 1d. A
deprivation of an inmate’s constitutionally protected interest “does not comport with “the
minimum requirements of procedural due process . . . unless the findings of the prison
disciplinary board are supported by some evidence in the record.” Id. In other words, “[t]he
fundamental fairness guaranteed by the Due Process Clause does not require courts to set aside
decisions of prison administrators [in disciplinary proceedings] that have some basis in fact.” Id.
at 456. Determining “whether this standard is satisfied does not require examination of the entire
record, independent assessment of the credibility of witnesses, or weighing of the evidence.” Id.
at 455.

A. Evidence

Wall alleges that he is actually innocent of his disciplinary convictions based on “newly-
reliable” evidence. Wall claims that since his disciplinary hearings, during the course of a
criminal proceeding in the Wise County Circuit Court, he has viewed the video footage of the
incident. Wall alleges that the video shows that the injury to Officer Hicks’ right eye was
“caused by a head-on collision with his co-worker, and NOT by [Wall,] as alleged.”® Wall
submits a copy of a letter he sent to his criminal defense attorney, wherein he asks the attorney to
provide an affidavit concerning the video footage. (Letter, Dkt. No. 1, 86.) He also submits the
response from the attorney indicating that he was “unable to provide an Affidavit in regard to
any video footage.” (Letter, Dkt. No. 1, 88.) Wall also claims that he has discovered notes from

an investigative interview of Officer Rasnick and an internal incident report of Officer Hicks,

6 The video has not been submitted to the court in this case.

7
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both of which Wall claims “contradict” the statements made on the Disciplinary Offense
Reports. (Investigative Interview, Dkt. No. 1, 83-84; Internal Incident Rep., Dkt. No. 1, 85.)

Judicial review of prison disciplinary actions is limited solely to a determination as to
whether there is evidence in the record to support the hearing officer’s decision. See Hill, 472
U.S. at 457; Baker v. Lyles, 904 F.2d 925, 931-32 (4th Cir. 1990); see also Kirillov v. Yancey,
No. 9:05-3251-HFF, 2006 U.S. Dist. LEXIS 101970, 2006 WL 2827373, at *8 (D.S.C. Sept. 28,
2006). The court “does not have the authority to weigh evidence or to judge the strength of any
particular defense the petitioner may present.” Marin v. Bauknecht, No. 8:07-0165-JFA-BHH,
2007 U.S. Dist. LEXIS 104228, 2007 WL 3377152, *4 (D.S.C. Nov. 9, 2007). A court must
reject the evidentiary challenges to a prison disciplinary decision if there exists in the record
“some evidence” to support the decision of the hearing examiner. Hill, 472 U.S. at 454; Sinde v.
Gerlinski, 252 F. Supp. 2d 144, 150 (M.D. Pa. 2003). The court finds that there is some
evidence to support each of Wall’s disciplinary convictions. Moreover, a claim of actual
innocence is not recognized in a habeas action relating to a disciplinary conviction. See Rojas-
Parra v. Warden, FCI-Bennettsville, No. 1:13-1581-TMC, 2014 U.S. Dist. LEXIS 78224, 2014
WL 2548352, at *7 (D.S.C. June 6, 2014) (“To the extent Petitioner alleges he is entitled to relief
based on a claim of actual innocence, a claim of actual innocence is not a basis for federal habeas
corpus relief.”); Johnson v. Warden, FCI Williamsburg, No. 1:13-3347-JFA-SVH, 2014 U.S.
Dist. LEXIS 135426, 2014 WL 4825926, at *8 (D.S.C. Sept. 24, 2014) (same); Bermea-Cepeda
v. Atkinson, No. 8: 11-cv-03170-JMC, 2013 U.S. Dist. LEXIS 92134, 2013 WL 3293594, at *8
(D.S.C. June 28, 2013) (same); Gonzalez-Martinez v. Drew, No. 8:11-00437-TMC-JDA, 2011
U.S. Dist. LEXIS 151351, 2011 WL 6982247, at *7 (D.S.C. Dec. 16, 2011) (same).

Accordingly, the court grants defendants’ amended motion to dismiss as to this claim.
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B. Witnesses and Documentary Evidence

Wall claims that the disciplinary proceedings violated his due process rights because he
was not allowed to call witnesses or present evidence. It is well established that “[p]rison
officials must have the necessary discretion to keep the hearing within reasonable limits. . . . [by]
refusing to call a witness, whether it be for irrelevance, lack of necessity, or the hazards
presented in individual cases.” WOolff, 418 U.S. at 566. The Supreme Court expressly “stop[ped]
short of imposing a more demanding rule with respect to witnesses and documents.” Id. at 567.

The only witness that Wall requested was the control booth officer, and he only requested
the officer as a witness in his case concerning Officer Hicks. The control booth officer
submitted a statement that he did not see the incident based on where it occurred. The Hearing
Officer, in his discretion as fact finder, ruled that the control booth officer’s testimony was not
relevant and, thus, excluded it. Live witness testimony may be disallowed by a hearing officer
where the testimony would be irrelevant or cumulative. Ward v. Johnson, 690 F.2d 1098, 1112-
13 (4th Cir. 1982).

With regard to “documentary evidence,” Wall requested rapid-eye videos, investigative
interview statements of both officers, and VDOC policy, memos, or directives governing inmate
movement. For each of these pieces of evidence, the Hearing Officers, in their discretion as
factfinders, denied Wall’s requests because the evidence was restricted for security reasons
and/or irrelevant. With regard to the rapid-eye videos, the Hearing Officers’ denials of this
evidence did not constitute a Due Process violation because this type of surveillance footage is
“clearly outside the definition of ‘documentary evidence’ to which plaintiff is entitled.” Wallace
v. Watford-Brown, No. 1:13cv319 (TSE/IDD), 2015 U.S. Dist. LEXIS 136566, at *10, 2015 WL

5827622 (E.D. Va. Oct. 5, 2015). Further, a hearing officer may decide that legitimate
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penological interests justify the denial of an individual inmate’s documentary evidence request,
and their decisions are not to be lightly second-guessed by courts far removed from the demands
of prison administration. Brown v. Braxton, 373 F.3d 501, 505 (4th Cir.2004). Accordingly,
Wall has not demonstrated a due process violation; therefore, the court will grants defendants’
amended motion to dismiss as to this claim.
C. Impartial Hearing Officer

Wall claims that the Hearing Officer on his charge concerning Officer Hicks was not
impartial. Wall bases this complaint on the Hearing Officer’s alleged question to Wall, inquiring
whether Wall “expect[ed] him to believe two correctional officers would assault an offender for
no reason . ...” (Pet., Dkt. No. 1, 18.) An inmate facing disciplinary charges has the right to an
impartial decisionmaker. Wolff, 418 U.S. at 571. “[D]ue process is satisfied as long as no
member of the disciplinary board has been involved in the investigation or prosecution of the
particular case, or has had any other form of personal involvement in the case.” Id. at 592.
“While a “fair trial in a fair tribunal is a basic requirement of due process,” not all claims of bias
rise to a constitutional level.” Rowsey v. Lee, 327 F.3d 335, 341 (4th Cir. 2003) (quoting
Withrow v. Larkin, 421 U.S. 35, 46 (1975)). “In order to prevail in a deprivation of due process
claim, a defendant must show a level of bias that made “fair judgment impossible.”” Id. (quoting
Liteky v. United States, 510 U.S. 540, 555 (1994)). “[B]ecause honesty and integrity are
presumed on the part of a tribunal, there must be some substantial countervailing reason to
conclude that a decisionmaker is actually biased with respect to factual issues being
adjudicated.” Gwinn v. Awmiller, 354 F.3d 1211, 1220 (10th Cir. 2004) (quoting Tonkovich v.
Kansas Bd. of Regents, 159 F.3d 504, 518 (10th Cir. 1998)). Furthermore, “[d]ue process is

violated only when ‘the risk of unfairness is intolerably high’ under the circumstances of a

10
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particular case.” Gwinn, 354 F.3d at 1220 (quoting Withrow v. Larkin, 421 U.S. 35, 58 (1975)).
There is no evidence that the Hearing Officer in this case was involved in the investigation or
prosecution of Wall’s disciplinary charges. Further, Wall has not shown that the Hearing
Officer’s alleged question to Wall demonstrate that he lacked impartiality to the extent that fair
judgment was impossible. Accordingly, the court will grant defendants’ amended motion to
dismiss as to this claim.
D. Subject Matter Jurisdiction

Wall alleges that Wallens Ridge personnel did not have subject matter jurisdiction over
Wall’s disciplinary charges because the underlying conduct occurred at Red Onion. Inasmuch as
both prisons are VDOC facilities which are governed by the same overarching policies and
procedures, Wall has not demonstrated, and the court cannot find, a basis to justify this concept
of subject matter jurisdiction as applied to institutional offenses committed within the VDOC.
Accordingly, the court will grant defendants’ amended motion to dismiss as to this claim.
E. Advisor

Wall argues that his due process rights were violated when he was not provided an
advisor to assist him during the hearings. It appears from the record that Wall was assigned an
advisor to assist him at each of his hearings. However, there is no general constitutional right of
an inmate to have a staff representative or advisor in prison disciplinary hearings. See Hudson v.
Hedgepath, 92 F.3d 748, 751 (8th Cir. 1996); Morgan v. Quarterman, 570 F.3d 663, 668 (5th
Cir. 2009). Due process requires that inmates be provided with the aid of a staff representative
only where the inmate is illiterate or “the complexity of the issue[s] make it unlikely that the
inmate will be able to collect and present the evidence necessary for an adequate comprehension

of the case.” Wolff, 418 U.S. at 570; Hedgepath, 92 F.3d at 751. In this case, there is no
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evidence that Wall is illiterate or that the issues were so complex as to require a staff
representative. Accordingly, even if Wall did not receive the services of an advisor at the
hearings, this does not implicate federal due process, and, thus, the court grants defendants’
amended motion to dismiss as to this claim.
[1l. CONCLUSION
For the reasons stated above, the court grants defendants’ amended motion to dismiss,
and an appropriate order will be entered.

Entered: March 31, 2019.

A/OCW K~ Dt lor
Elizabeth K. Dillon
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

GARY WALL, )
Petitioner, ) Civil Action No. 7:17-cv-00066
)
V. )
) By: Elizabeth K. Dillon
WARDEN JEFFREY KISER, ) United States District Judge
Respondent. )
FINAL ORDER

In accordance with the memorandum opinion entered this day, it hereby ORDERED that
respondents’ amended motion to dismiss (Dkt. No. 34) is GRANTED; Wall’s 28 U.S.C. § 2254
is DISMISSED; and this action is STRICKEN from the active docket of the court.

Further, finding that Wall has failed to make a substantial showing of the denial of a
constitutional right as required by 28 U.S.C. § 2253(c), a certificate of appealability is DENIED.

The Clerk shall send copies of this order and accompanying memorandum opinion to the
parties.

Entered: March 31, 2019.

A/W/(ﬁ%%/f
Elizabeth K. Dillon
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION
GARY WALL, )
Petitioner, ) Civil Action No. 7:17-cv-00066
V. )
)  By: Elizabeth K. Dillon
JEFFREY KISER, ) United States District Judge
Respondent. )

MEMORANDUM OPINION

Gary Wall, a Virginia inmate proceeding pro se, filed this petition for a writ of habeas
corpus, pursuant to 28 U.S.C. § 2254, challenging the validity of a Wallens Ridge State Prison
disciplinary hearing, alleging that he was deprived of liberty interests without due process.
Respondent filed a motion to dismiss, and Wall responded, making the matter ripe for
disposition. Having reviewed the record, the court concludes that the motion to dismiss must be
denied.

I. BACKGROUND

On August 14, 2015, Wall was involved in an incident at Red Onion State Prison that
resulted in institutional charges of: being in an unauthorized area, disobeying an order, gathering
around/approaching any person in a threatening/intimidating manner, and aggravated assault on a
non-offender.’ After several hearings, Wall was found guilty on each of the charges, losing a
total of 270 earned good-time credits. He appealed, but the warden upheld his convictions.

On January 26, 2016, Wall filed a petition for a writ of habeas corpus in the Supreme
Court of Virginia. The court denied his petition, citing Carroll v. Johnson. 685 S.E.2d 647, 694

(Va. 2009) (“[D]isputes which only tangentially affect an inmate’s confinement, such as prison

! Wall received two charges of aggravated assault on a non-offender.
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classification issues concerning the rate at which a prisoner earns good conduct or sentence
credits . . . are not proper matters for habeas corpus.”). Wall filed an additional habeas petition
in the Supreme Court of Virginia, which the court denied based on the previous holding.
II. CLAIMS
On February 22, 2017, Wall filed the current petition, seeking the restoration of earned
good-time credits. He appears to raise five claims:
1. Wall is actually innocent in light of newly discovered reliable evidence;
2. The disciplinary proceedings violated Wall’s due process rights because he was not
allowed to present evidence or call witnesses;
3. The disciplinary proceedings violated Wall’s due process rights because the hearing
officer was not impartial;
4. Wallens Ridge State Prison personnel did not have subject matter jurisdiction over Wall’s
alleged violations that occurred at Red Onion State Prison; and
5. Wall’s due process rights were violated when he was denied an advisor for two of his
disciplinary hearings.
III. DISCUSSION
The Respondent argues that “Wall’s federal petition for a writ of habeas corpus should be
dismissed because it was already adjudicated on the merits by the Supreme Court of Virginia.”
Resp’t’s Mot. to Dismiss 6. However, by ruling that “[t]he court’s habeas corpus jurisdiction
does not extend to [Wall’s petition],” the Supreme Court of Virginia did not adjudicate the merits
of his claims. Wall v. Barksdale, No. 160145, slip op. at 1 (Va. Jun. 10, 2016); see Higdon v.
Jarvis, 2012 WL 738731, at *4 (W.D. Va. Mar. 5, 2012) (“The Supreme Court of Virginia

dismissed petitioner’s state habeas petition because ‘[state] habeas corpus does not lie in this
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matter’ pursuant to Carroll v. Johnson . . .. Therefore, the Supreme Court of Virginia’s
dismissal of petitioner’s state habeas petition did not constitute an adjudication ‘on the merits’
for purposes of 28 U.S.C. § 2254(d).”) (citation omitted).

The Respondent also contends that the court should dismiss Wall’s petition because the
Supreme Court of Virginia’s ruling was not contrary to, or an unreasonable interpretation of,
federal law or an unreasonable determination of the facts. However, the Supreme Court of
Virginia made no legal or factual findings; the court simply dismissed Wall’s petition pursuant to
Carroll. Meanwhile, federal habeas courts recognize “a protected liberty interest in good-time
credits earned,” requiring “those minimum procedures appropriate under the circumstances and
required by the Due Process Clause to ensure that the state created right is not arbitrarily
abrogated.” Perry v. Clarke, 2012 WL 6738164, at *3 (W.D. Va. Dec. 28, 2012) (quoting Ewell
v. Murray, 11 F.3d 482, 488 (4th Cir. 1993)). Therefore, Wall’s claims are cognizable on federal
habeas review, but the court cannot, as Respondent requests, defer to the state court’s
nonexistent legal and factual findings.

IV. CONCLUSION

For the reasons stated, the motion to dismiss Wall’s § 2254 petition will be denied.
Respondent is directed to file an amended motion to dismiss within twenty-one days addressing
the merits of Wall’s claims. Wall may file a reply to the response within fifteen days thereafter.

An appropriate order will enter this day.

Entered: March 5, 2018.

G Elpadeth K Dithon

Elizabeth K. Dillon
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION
GARY WALL, )
Petitioner, ) Civil Action No. 7:17-cv-00066
V. )
)  By: Elizabeth K. Dillon
JEFFREY KISER, ) United States District Judge
Respondent. )

ORDER

In accordance with the memorandum opinion entered this day, it is hereby ORDERED
that respondent’s motion to dismiss (Dkt. No. 23) is DENIED. Respondent is directed to file an
amended motion to dismiss within twenty-one days addressing the merits of the claims.
Petitioner may file a response within fifteen days thereafter.

The Clerk is directed to send copies of this order and accompanying memorandum
opinion to all counsel of record and to Mr. Wall, petitioner.

Entered: March 5, 2018.

Elizabeth K. Dillon
United States District Judge
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VIRGINIA:

JIn the Supreme Cowd of Vinginia feld at the Supreme Count Building in the
City of Richmend on Friday the 10th day ef June, 2016.

Gary Wall, No. 1133749, Petitioner,
against Record No. 160145

Earl Barksdale, Warden, Respondent.
Upon a Petition for a Writ of Habeas Corpus

Upon consideration of the petition for a writ of habeas corpus filed January 26, 2016, the
Court is of the opinion that petitioner's claims, which concern an institutional proceeding
resulting in loss of good conduct or sentence credit are not cognizable in a petition for a writ of
habeas corpus. This Court's habeas corpus jurisdiction includes “cases in which an order,
entered in the petitioner's favor . . . will, as a matter of law and standing alone, directly impact
the duration of a petitioner's confinement.” Carroll v. Johnson, 278 Va. 683, 694, 685 S.E.2d
647, 652 (2009). The court's habeas corpus jurisdiction, however, does not extend to

disputes which only tangentially affect an inmate's confinement, such as prison
classification issues concerning the rate at which a prisoner earns good conduct or
sentence credits, or challenges to parole board decisions.

Id. It is therefore ordered that the petition be dismissed.

A Copy,
Teste:
Patricia L. Harrington, Clerk
By:
Deputy Clerk
Hiechs Corons
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COMMONWEALTH OF VIRGINIA

Department of Corrections WO
y v eters Creek Road,
Western Regional Office Suite 350

Roanoke, Virginia 24019-3890
(540) 561-7050

Henry J. Ponton
Regional Administrator

Log# 36097 Case # ROSP-2015-1481

Offense Code 105A ) Offense Title AGGRAVATED ASSAULT UPON A NON-OFFENDER
Offense Date 8/14/2015 Hearing Date 9/8/2015

Disposition Guilty — Hearing Penalty Loss of SGT — 180 days

November 9, 2015

Gary Wall, #1133749
Wallens Ridge State Prison
272 Dogwood Drive

P. 0. Box 759

Big Stone Gap, VA 24219

Dear Mr. Wall:

This letter is in response to your appeal of the above-stated charge. After considering your appeal, the
following determinations have been made.

ISSUE #1: Operatmg Procedure 861.1 sections XII.2, XV.C.7&D.3, XV.A1&2, X.B.4.2&3, and IX.F.5
were violated.
Contention was adequately addressed by the Facility Unit Head; refer to number one (1).

ISSUE #2: Since the justification for your emergency transfer was the aggregated assault on two non-
offenders, and you did not have an ICA before being transferred, the report given by Correctional
Officer Hicks was used for this transfer and initial assignment to Special Housing upon your arrival to
Wallens Ridge State prison on 8/14/2015.

Contention was adequately addressed by the Facility Unit Head; refer to number one (1).

ISSUE #3: You were never given an Authorized Continuance by the Hearings Officer by way of the
" Notice of Continuance Form per Operating Procedure 861.1 section XIL A to conduct a hearing outside

of the 15 days prescribed in section XIL2 and you were not allowed a meeting with an advisor which

also violated your Due Process Rights.

Contention was adequately addressed by the Facility Unit Head; refer to number one (1).

ISSUE #4: Operating Procedure 861.1 sections XV.C.7 and D.3 was violated.
Contention was adequately addressed by the Facility Unit Head; refer to number two (2).

ISSUE #5: Operating Procedure 861.1 section XI.A.1&2 were violated. In addition, the attached -
request on 8/17/2015 clearly showed that while in medical with a fractured bone in your left hand and

without any of your property indicating access to Operating Procedure 861.1were all denied.
Contention was adequately addressed by the Facility Unit Head; refer to number three (3).

- ———Case 7:17-cv-00066-EKD-RSB - Document 1 -Filed 11/14/16 Page 76 ﬁ@(
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ISSUE #6: Operating Procedure 861.1 section X.3&4 (2&3) were violated.
Contention was adequately addressed by the Facility Unit Head; refer to number four (4).

ISSUE #7: Operating Procedure 861.1 section IX.F.5 was violated.
Contention was adequately addressed by the Facility Unit Head; refer to number five (5).

Please be advised that all of the contentions you presented within your Level II Appeal were contentions that
you raised within your Level I Appeal. All such contentions, upon review, have already been answered in full
within your Level I Appeal Response and/or during your original hearing. This office deems your Warden’s
response was complete and adequately addressed all of your issues. )

Upon review of all documents submitted, this office finds no procedural errors. Thus, based on the
preponderance of evidence against you, the charge is UPHELD.

Sincerely, M\} /
Henry J. Ponto
Regional Administrator |

HIP/jvIKls

cc: Earl Barksdale, Warden — Red Onion State Prison
Leslie Fleming, Warden — Wallens Ridge State Prison

Wall, G., #1133749 ROSP-2015-1481
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Henry J. Ponton

COMMONWEALT H OF VIRGINIA

Regional Administrator

Department of Corrections

5427 Peters Creek Road,

“Western Regional Office ‘ Suite 350

Roanoke, Virginia 24019-3890
(540) 561-7050

Log# 36056 Case # ROSP-2015-1503
Offense Code 105A Offense Title AGGRAVATED ASSAULT UPON A NON-OFFENDER
_Offense Date August 14, 2015 Hearing Date August 25, 2015
Disposition Guilty - l-_learin_g _| Penalty Loss of 90 Days SGT
December 8, 2015
Gary Wall, #1133749
Wallens Ridge State Prison
272 Dogwood Drive
P. O. Box 759

Big Stone Gap, VA 24219

Dear Mr. Wall:

This letter is in response to your appeal of the above-stated charge. After considering your appeal, the
following determinations have been made.

Please be advised that all of the contentions you presented .within your Level II Appeal were the exact

_ contentions that you raised within your Level I Appeal. All such contentions, upon review, have already been
answered in full within your Level I Appeal Response and/or during your original hearing. This office deems
your Warden’s response was complete and adequately addressed all of your issues.

Upon review of all documents submitted, this office finds no procedural errors. Thus, based on the
preponderance of evidence against you, the charge is UPHELD.

Sincerely,

Henry J. Pont:

HIP/msl/kls

. cc: Earl Barksdale, Warden

Case 7:17-cv-00066-EKD-RSB
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MEMORANDUM oo e s

o

‘Wallens Ridge State Prison Warden: Leslie J. Fleming

To: Wall, Gary #1133749
From: L.J. Fleming, Warden
Subject: Disciplinary Hearing Appeal

Offense Code: 105A Dated: 08-14-15 Tape # ROSP-VR-2015-1481

Date: September 21, 2015

I have reviewed your appeal of the conviction of the above-stated offense, including your
statement of appeal, the tape recording of the disciplinary hearing, and all other relevant
material.

{On what do you base your appeal?}

You state: I base my appeal on the clearly established due process violations in OP
861.1 XII#2, XV.C.#7 & D.#3,XV. A#1 & 2,X.B.#4 (2 & 3) and IX F. #5
Governing Offender Discipline in the Virginia Department of Corrections. Violation of
XII. #2 which clearly states in plain langnage: 15 days to conduct hearing if on PHD ...or
any other detention states for the charge. Since I was removed from General Population
at ROSP and was immediately transferred to WRSP on 8/14/15, the (attached) ICA Form
I préesented during the disciplinary hearing clearly indicated I was being placed on
Special Housing. A general forum for special purpose bed assignment including general
detention and pre-hearing detention as stated in 861.1 III (Definitions) for the 105A.
Being per OP 830.5. IV. J. #8 (a) (ii) (b) and IV J # () (iii) (a) through (¢) governing
Emergency-transfers clearly stated, “If an offender is transferred before the sending

- facility conducts an ICA, the Reporting Officer will provide a signed written statement
describing the pertinent facts and actions.” Since the justification for my emergency
transfer was the aggravated assault on two, non-offenders and I did not have an ICA
before being transferred the Report given by C/O Hicks was used for this purpose
(transfer) and my initial assignment to Special Housing upon my arrival to WRSP on
8/14/15. Therefore under Section OP 861.1 IX. G. 1 & 2 the 8/14/15 ICA placed on me
(General or Pre-Hearing Detention). Since I was never given an Authorized Continuance
by the IHO by way of the Notice of Continuance Form per OP 861.1 XII. A, to conduct a
hearing outside of the 15 days prescribed in XII #2 and I was not allowed a meeting with
an advisor (upon request dated 8/17/15 per 10 861.1 IX. G. #3 (b & c) was also violated,
violating both of these clearly established due process rights.

Hevees Comols
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Hearings Officer Hensley explained during the hearing that the Disciplinary Offense
Report did not indicate that you were placed in Pre-Hearing Detention. Mr. Hensley
can only go by what is presented before him. You were placed in PHD from one of the
numerous charges that you received but it was not this particular case. The hearing
must then be conducted within 30 calendar days before an Authorized Continuance
would be required. You were served Notices of Postponement and you signed each one
and both were within the authorized timeframes per policy. Concerning OP 830.5 the
Reporting Officer was at the hearing via speaker phone and you had the opportunity to
ask him the questions you submit in this forum. C/O Hicks was available at the
hearing to give his testimony and to respond to any questions that you or your advisor
posed to him. The issue of the ICA was not known by Hearings Officer Hensley and
he handled your hearing in accordance with OP 861.1. According to the Disciplinary
Offense Report for this charge, you were assigned an advisor to assist you at the
hearing, and Lt. King confirmed in writing that he advised you concerning the
witnesses and documentary evidence. You submitted disciplinary documentation-that
was read into the record. . '

The Request Form that you wrote to the Hearings Officer was answered appropriately
by that department. You had several charges on this date and you did not specify
which charge you were referring to.

Violation of OP 861.1 XV. C #7 & D #3 which clearly states if the offender request the -
review of a video/audio recording...the need to review such is determined by the IHO.
Since the ITHO simply determined that the documentary Evidence Request form was the
wrong form to request such, disregarding the 8/16/15 Request Form submitted by me and
several verbal request during the hearing, then stating I needed to convince him to do
such (after pointing out several distinctive actions testified to that could only be
confirmed or contradicted by reviewing the irrefutable evidence requested nor did he
state why this dispositive evidence was not necessary for review to adequately present or
confirm my defense to these allegations.

The Hearings Officer has the.authority to review the security tape or not. Mr. Hensley
explained during your hearing that a form was not required to request a review of the
camera and that he need only be convinced to do so during the course of the hearing.
After hearing both your testimony and that of C/0O Hicks, the Hearings Officer did not
Seel that he needed to review the security camera. That decision may have been based,
in part, on the fact that two certified officers were injured to the extent that C/O Hicks
was off at least two weeks from work. C/O Rasnick had to be treated at the local
hospital due fo the severity of his injuries. The evidence indicated that the altercation
was so intense that all three participants received injuries due to the violent interaction
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of those involved. Your stance that you never struck either of the officers was not a
credible defense. ’

Violations of XI. A #1 & 2 which clearly states at the offender’s request....or if other
limitations that may interfere with their ability to prepare for....the disciplinary hearing
the IHO .... Shall appoint an advisor to assist the offender (Not to be mistook for XIV. D
rights). The attached #2 8/17/15 request clearly shows while in medical with a fractured
bone in my left (writing) hand and without any of my property, indicating access to the
OP 861.1 (which was also requested) were all denied.

Lt. King acted as your advisor concerning the disciplinary documentation that you
requested. You were able to submit the necessary documentation which was made a
part of the record during the hearing. The Request Form that you sent to the Hearings

" Officer was answered adequately. You did not express any concerns about OP 861.1
during this hearing nor did you indicate that your request for information was denied.
As previously stated you received several charges during the same time frame but you
made no statements during the hearing that you had not received the documentation
that you requested for this particular hearing. '

Violation of OP 861.1 X. 3 & 4 (2 & 3) which clearly states the right to
request...assistance from an advisor with completing the Witness Request and

Documentary Evidence Request Forms which were also denied and the 8/17/15 request to
the IHO.

This concern has been previously addressed. The Request Form that the Hearings
Officer received was answered. You submitted both a Witness Statement and Requests
for Documentary Evidence which were read into the record.

Violation of OP 861.1 IV. F. #5 clearly stated the OIC will “Investigate the situation as
appropriate which may include interviewing the accused offender, Reporting Officer or
any relevant witness to obtain additional information, if necessary to determine if
sufficient information exists to notify the offender a DOR is being placed against him.”
But this was not nor could have been done because additional witnesses (in A-100 pod)
and the Rapid Eye video footage were at Red Onion and is not accessible at WRSP to
investigate my claims of assault on Officer Hick’s allegations to have a charge generated
at WRSP.

The OIC did review the charge and found that it met the standard for the case to be
heard by the Hearings Officer. The OIC may interview the accused offender, the
Reporting Officer or any other witness but that is not a requirement for every case.
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The Hearings Officer has the authority to review the security camera but cliose not to
do so in this case. The Reporting Officer was available to give his testimony and you
were given ample opportunity to ask him questions during that hearing. Also if Mr.
Hensley deemed it necessary to review the Rapid Eye camera, accessibility would not
have been an issue.

Offense:

On the above date and approximate time while trying to place restraints on Offender G.
Wall #1133749 offender spun around and tried to strike me. This resulted in trying to
gain control of Offender Wall at which point Offender Wall did strike me in my eye

with his right fist. Offender charged per OP 861.1 (1054 — Aggravated Assault upon a
non-offender).

For this hearing you requested an advisor which was CIRC Pendleton. You did request
witnesses. You did request documentary evidence.

SUMMARY:

This is a Category I Offense and the Reporting Officer, C/O Hicks, was present via
speaker phone from Red Onion State Prison for the hearing. -

Offender Wall asked Hearings Officer Hensley a question concerning PHD which was
indicated on the Disciplinary Report had not been utilized for this charge. The
offender said C/O Hicks said the offender had been placed on PHD upon the
offender’s arrival at WRSP. Mr. Hensley responded that the offender had been placed
on Pre-Hearing Detention for one of the several charges he had received but it was
unclear which charge the PHD had been applied. The Hearings Officer also clarified
that since the charge had been received at Red Onion State Prison, that facility would
determine if PHD had been utilized or not.

My, Hensley considered the Witness Statement from C/O Hess at Red Onion. C/O
Hess stated that he could not see anything due to where the incident happened. The
statement was deemed not relevant by H/O Hensley. Therefore the officer would not be
required to testify at the hearing.

The Request for Documentary Evidence for any written VADOC, LOP policy, written
memo or directive governing a population offender’s movement. The request was
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deemed not relevant by Mr. Hensley because the focus was on what happened during
the incident and not what lead up to the incident.

The Request for Documentary Evidence was the request to review A-100 pod’s three
Rapid Eye security cameras during the incident. Mr. Hensley explained there had

been no need to request review of the camera on a Documentary Evidence Form. The
Hearings Officer said the Hearing Officer need only be convinced fto review the camera
.during the course of the hearing. Mr. Hensley clarified the difference between
documentary evidence and physical evidence for the offender’s future reference.

Offender Wall was asked to give his testimony concerning the incident with clear
instructions from Mr. Hensley to only speak about what happened when the offender
got to the vestibule and not what occurred prior to the incident. Offender Wall stated
that he and C/0’s Hicks and Rasnick had been walking toward the vestibule door with
the offender in front and the two officers behind him. The offender said that he
stopped at the vestibule door and turned around. Offender Wall said C/O Hicks
stopped and had the walkie-talkie to his ear while C/O Rasnick continued to come
Jforward toward the offender. It was clarified that the vestibule door never opened.
The offender said that C/0 Rasnick came forward and grabbed the offender’s arm and
a scuffle ensued. Offender Wall said C/O Rasnick swung at the offender striking him
on his left eye causing the offender to duck to the left in an effort to.avoid any further
blows. The offender said C/O Hicks came in to assist C/O'Rasnick. Mr. Hensley then
asked the offender where C/0 Rasnick struck the offender who said the officer struck
him on the top of his head. Offender Wall said at no time did C/O Hicks ever tell the
offender to present himself to be handcuffed.

For clarity Hearings Officer Hensley asked the offender to explain which officer
attacked him. Offender Wall said C/O Rasnick attacked him and C/O Hicks assisted
Rasnick and all three individuals went to the ground with Wall on his back. The
offender said C/O Rasnick continued to hit the offender in his face while Wall
attempted to avoid the blows by rolling toward his right side. Offender Wall said that
_he and C/O Hicks collided. The offender said at no time did he attempt to throw or
actually threw a punch at either of the officers.

Mr. Hensley asked why C/O Rasnick assault the offender out of the blue. The offender
said when the officers told him to “shut the fuck up” and go in his cell, Offender Wall
said he said, “Shut the fuck up. I’m talking to him.” The offender said C/O Rasnick
was in an agitated stated and C/0 Hicks stopped C/O Rasnick from coming down from
the top tier. The offender said he continued to curse back and forth with the officers
while he continued to walk toward his cell. Offender Wall said that was the reason he
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wished to have the security camera reviewed, The H/O asked the offender if he had
also been in an agitated stated. The offender said he had only been responding to the
officer’s “ignorance” and Wall said he also had been ignorant to respond.

My, Hensley asked if there any injuries to the three people involved in the incident.
Offender Wall said he had a cracked bone in his hand, lacerations to his wrist from the
handcuffs, two black eyes and several knots to the front and back of his head. The
Hearings Officer asked if the scuffle was an all-out brawl. The offender again denied

that he ever threw a punch and said that he only saw C/O Rasnick throw punches
during the altercation.

C/0 Hicks was asked to give his statement concerning the incident once the officers
and the offender arrived at the vestibule door. The Reporting Officer said that when he
arrived at the vestibule door, he ordered the offender to get on the wall. C/O Hicks
said he did not want to chance going through the vestibule door in case something
occurred and the officers did not have any.assistance. It was confirmed that C/O
Rasnick had been at the vestibule door as well. C/0 Hicks said that when he reached
JSor the offender, Wall spun around and swung on the officer but missed. The

" Reporting Officer said the offender could have “cleaned my clock” if the blow had
connected.” C/O Hicks testified that he grabbed Offender. Wall arovnd the waist aml
the two fell to the ground. Hicks said that C/O Rasnick tried to gain control of the
offender’s feet in order to subdue the offender. C/O Hicks stated that he had Offender
Wall’s left arm and was attempting to find the right arm when the offender struck the
officer in the eye.

Hearmgs Officer Hensley comment that Offender Wall said that the incident began
with C/O Rasnick and then C/O Hicks came to Rasnick’s rescue. The Reporting
Officer replied, “No sir. That is now how I recalled it at all.”

Offender Wall was given the opportunuy to ask questions of C/O Hzcks The offender
asked if the R/0 sustained any injuries. -C/Q Hicks said he received injuries to the
right eye that required three stiches to close up as well as a fracture to the officer’s
hand. Mr. Hensley asked how long C/O Hicks was off from work. The R/O responded
that he was off for two weeks. The offender asked if the security camera would show if
the blow that struck the officer in the face had been intentional or not since the
offender had been charged with aggravated assault. Mr. Hensley commented that the
only person that would know if the blow had been intentional or not would be Offender
Wall. The Hearings Officer explained that neither C/0 Hicks nor the video woild be
able to make that determination. However, Mr. Franks asked C/O Hicks if the officer
thought Offender Wall had intentionally struck the officer. C/O Hicks replied that he
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had been trying to restrain the offender and any activity from VQ[fender Wall would
have been intentional in the R/O’s opinion. 1t was determined that during the scuffle
the ojfender had struck C/O Hicks with his fist closed.

Offender Wall maintained that he was on the ground and never struck either officer
and the video would support his statements.

The offender had no further questions from C/O Hicks and the officer was dismissed
from the hearing.

Offender Wall addressed a concern he had about OP 830.5 about an offender transfer.
The offender said that he had not received an ICA before he was transferred to WRSP
from ROSP. Offender Wall said he had been told that he was on PHD and should
have had the hearing within 15 days according to policy. Mr. Hensley responded that
he would not be aware of the offender being in PHD unless the Disciplinary Report
indicated such and showed that the box had been checked. The Hearings Officer also
said that C/O Hicks had been off work for two week and he could not have conducted
the hearing before the R/0 came back to work.

Offender Wall said that an authorized continuance would have to have been enforced
either way. Mr. Hensley replied that according to the DOR, Pre-hearing Detention had
not been recommended for this particular case. Concerning the review of the security
camera, Mr. Hensley said he would not look at the footage because C/O Hicks said he
had been struck i in the eye that required stitches and had received a fractured hand.
The Hearings Off cer opined those injuries had been consistent with an assault upon
the officer.

Therefore based on the evidence that was submitted, Mr. Hensley found Offender Wall
guilty of the offfense as charged. The penalty was set at 180 days loss of good time.

CONCLUSION:

I have listened to the taped hearing and have carefully considered both the oral and
written evidence that was submitted therein. Offender Wall denied that he ever threw a
punch at either Officer Hicks or Rasnick. In fact the offender said that he had been the
one that was assaulted by the officers and the security camera would support his
statements. However, C/O Hicks’s version of events indicated that Offender Wall had
struck him in the eye during the time that he and the offender were scuffling on the
-ground. During that struggle both officers received injuries that caused them to lose
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~ time from work. All three individuals received injuries which would indicate that a
fight took place that required considerable effort by the officers to subdue Offender
Wall while the offender forcefully rebuffed the officer’s attempt to restrain the
offender. I therefore agree with Mr. Hensley’s finding of guilt in this case.

It is my findings that sufficient evidence was presented to support the finding of guilt in
your case. Additionally, you were provided with a fair and equitable hearing with all due
process rights afforded. I have also reviewed the penalty assessed and find that it is
appropriate and within the range of allowable penalties per OP #861.1. Therefore, this
charge will not be dismissed. '

In accordance with OP 861.1 only issues not addressed by the Warden may be appealed
to the Regional Administrator on Category II Charges. This must be done within fifteen
calendar days, to the following address: .

Henry J. Ponton, Regional Administrator

Disciplinary Appeals Unit

PO Box 26963

Richmond, VA. 23261
LJF Warden/jae

cc: Hearings Officer
Records
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MEMORANDUM

Wallens Ridge State Prison /7 Warden: Leslie J. Fleming

To: Wall, Gary #11733749
From: L. J. Fleming, Warden 4

Subject: Disciplinary Hearing Appeal :

Offense Code: 105A Dated: 08-14-15 Tape # ROSP -VR-2015-1503
Tape Number was uploaded on CORIS as ROSP-2015-1203

Date: "~ September 15, 2015

1 have reviewed your appeal of the conviction of the above-stated offense, including your
statement of appeal, the tape recording of the disciplinary hearing, and all other relevant
material.

{On what do you base your appeal?}

You state: [ base my appeal on the clear violations to my due process rights and
violations to OP 861.1 IX. G. #3 (B & C), XV, C. #7. XV, D. #3, XI. A. #1 & 2, X. B. #4
(2 & 3) and IX. F. #5 of the established written OP governing offender disciplines.

According to the Disciplinary Offense Report you requested an advisor to assist you at
the hearing. The boxes were not checked in Q#2 and #3 to indicate that you requested
the services of advisor for witnesses and documentary evidence. You did receive
several charges on the same date and you received disciplinary documentation as
requested for each of the charges. You made no mention during this particular
hearing that you had not received the documentation that you asked for or that you
required documentation other than the two Documentary Evidence Forms that you
submitted for this case. Concerning the request to review the security camera, Mr.
Franks advised you at the hearing that Capt. Still had reviewed that evidence as a part
of his investigation and testified as to what he witnessed during the hearing. Mr.
Franks based his decision of guilt or innocence based on a preponderance of the
evidence that was submitted. Your request for an advisor has been addressed. You
also submitted two Offender Request Forms in which Hearings Officer Hensley replied
that you had been given a staff advisor and instructed you where to send all
disciplinary documentation. The Serving Officer indicated that he read you your rights
when he served the charge and also signed the document to show that you refused to
place your signature on the charge. Captain Still indicated on the DOR that he
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completed an investigation which included the review of the Rapid Eye camera. That
" investigation did not have to include you in the interviewing process.

Section IX. G. #3 (b & c) clearly stated when PHD is utilized, the offender will be
provided assistance if requested, to (b) meet with an advisor and (c) otherwise prepare a
defense. After clearly requesting both by way of the 8/17/15, regular request form to the
IHO (see attached) and being denied was in violation of this section.

According to the DOR for this particular offense, you were given the documentation
that you requested and the assistance that you requested. You did not mention during
the hearing that you had not received the necessary tools to prepare your defense. The
Request Forms you submitted were answered by Hearings Officer Hensley who advised
you that the Serving Officer acted as your advisor during the service of the charge.
Assistance was granted according to your responses.

Section XV. C. #7 and XV D. #3 clearly states if the offender requests the review of a
video/audio recording the need to review such is determined by the IHO. Since the IHO
simply determined that the request for documentary evidence form was the wrong form
to request such review (disregarding the 8/16/15 request submitted by offender) (see
attached #2) and requested at the hearing and no one stated “why” the evidence requested
was determined not to be necessary or relevant for review was also in violation of XV. D.
#3 which states the IHO shall rule on all matters of evidence. This important disposition
evidence requested not only supports my defense of the initial description of offense
given by the Reporting Officer, Capt. D. Still of “G. Wall did assault Officer Rasnick by
punching him repeatedly resulting in injuries” but contradicts is verbal testimony of (as
stated for the reason for a guilty decision and detailing what the video initially showed),
the video showed Officer Rasnick coming to the aid of another officer and in the process
the officers ended up on the floor. At no time is it ever mentioned, implied, or described
in any fashion the video showed me repeatedly punching Officer Rasnick causing his
injuries. Aggravated assault is defined under OP 861.1, Section III as the intentional
impermissible physical contact...with the intent to cause serious injuries. By Capt. Still’s
testimony of “The mark under his right eye looked like it was caused by a blow,” but
never did he say or indicate the video showed that blow came from G. Wall (or it was
intentionally done to cause serious injuries by him) further proves the video never
showed what was initially stated in the Offense Report as alleged. The fact that the I[HO
would refuse to even review the video footage himself clearly indicated he was not of
being an impartial fact finder in this hearing (he simply took the R/O’s account of what
he saw on the video) in violation of OP 861.1 VD. D. #2 and #11.
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It is at the discretion of the Hearings Officer whether or not to review the security
camera. Mr. Franks in this instance informed you that Capt. Still had looked at the
Rapid Eye camera and would testify according to what he had observed during the
hearing. There is no form required to request a review of the camera and Mr. Franks
simply informed you of that fact. The evidence that Capt. Still testified to was that he
saw you take a swing at C/O Rasnick when that officer attempted to handcuff you. C/O
Hicks then came to you aid C/O Rasnick and all three of you fell to the floor while you
continued to fight the officers. C/O Rasnick sustained injuries to his knee and eye
which were serious enough to require treatment at the local hospital. You had the
opportunity te ask questions of Capt. Still and you did not ask him point blank if you
caused the injuries. Based on his testimony it would indicate that the fight that ensued
was a result of your refusal to be handcuffed and you told the officers, “Don’t fucking
touch me.” Based on a preponderance of the evidence it would seem that you were
agitated by the officers and fought them due to that agitation. You denied that you
repeatedly punched the officer but Capt. Still’s testimony upon reviewing the video
cannot be dismissed or ignored. You did not say much in your own defense as you
seemed concerned about a “street charge” in which your testimony at this hearing may
be used against you. Hearings Officer Franks did not review the camera simply
because Capt. Still had reviewed the Rapid Eye and testified according to what the R/O
witnessed. There was no indication that Mr. Franks was unfair or biased in this case.

Section XI. A #1 & 2, clearly states “at the offender’s request or if other limitations that
may interfere with their ability to prepare for...the disciplinary hearing, the IHO shall
appoint an advisor to assist the offender (not to be mistaken for advisor proved in Right
XIV.D). On8/17/151 sent a Request Form to the [HO requesting assistance of an
advisor to help me prepare a defense for these allegations. Since I was in Medical (with a
fractured left hand my writing hand) I was newly received form ROSP on 8/14/15 on an
Emergency transfer, without any of my property including access to OP 861.1 in which [
also requested but was denied.

This issue has already been addressed previously. You were given documentation and
information relative to the way the Disciplinary Report had been completed. You did
submit Requests Forms to the Hearings Officer which were answered. You had several
charges-on the same day and you made no mention as to which charge you had not
received assistance or documentation. You also did not say anything during the
hearing for this charge that you had not received the assistance or documentation that
you requested. .
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Section X. B. #4 (2 & 3) also clearly stated an offender has the right to request assistance
from an advisor with completing the Witness Request Form and Request for documentary
evidence forms in which I also requested on the 8/17/15 request to the IHO.

You did not submit any Witness Request Forms in this case. There was no indication
that you were not given the proper documentation that you requested. As previously
mentioned you had several charges on the same day but you did not specify on the
Request Forms which case you requested assistance. You also made no mention
during this hearing that you had not received the help or documents that you needed to
prepare your defense.

Section XV. C. #7 clearly stated if the offender requests the review of a video/audio
recording, the need to review such is determined by the JHO. ,Since this request was
made on 8/16/15 and during the hearing to confirm my version and support my defense to
these allegations.

This issue has already been addressed. Capt. Still had reviewed the security camera
and testified as to what he witnessed during the hearing.

Section IX F. #5 states the OIC will investigate the situation as appropriate which may
include interviewing the accused offender, Reporting Officer or any relevant witness to
obtain additional information if necessary to determine if sufficient information exists to
notify the offender a disciplinary offense report is being brought against him. None of
this was done because per OP 830.5 transfers, facility reassignments, Section IV. J. #8 (2)
(ii)(b) state the sending facility will conduct an ICA before transfer or the Reporting
Officer will provide a signed written statement describing the pertinent facts and actions.
And Section IV #8 (2) (ii) (2 through (e) also state the following documents are to be
forwarded to the receiving facility with the offenders records at the time of transfer: (a)
ICA indicating the reason for transfer; (b) Reporting Officer’s original written statement;
(c) Any untried disciplinary infraction as well as the originals of any infractions and (e)
other pertinent documents, statement and/or reports concerning the incident and/or
transfer.

The OIC in this case, Lt. Church, coordinated efforts with Capt. Still, the Reporting >
Officer at Red Onion State Prison regarding the investigation of this incident. The

OIC is not required to interview you as part of his investigation process but may do so

if he felt it necessary. The claims that you make concerning OP 830.5 is not relevant to

the hearing which has to observe OP 861.1 regarding the disciplinary process. All of

your due process rights and privileges have been med under that policy. If you have
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concerns that something was not done correctly in accordance with OP 830.5 you may
wish to speak to your Unit Manager or Building Lt. concerning that issue.

I believe since I never received an ICA (or notice thereof) prior to my transfer to WRSP
on 8/14/15, the signed written statement from the Reporting Officer were used at WRSP
to generate the disciplinary offense report without conducing any of OP 861.1 Section
IX. F. #5 because the Rapid Eye security camera footage at ROSP could. not be reviewed
at WRSP to confirm any of the allegations by the Reporting officer’s statements or obtain
any additional relevant witnesses information (because they were at ROSP in A-100
pod). T ask that you review the video footage to see this was not an offender on staff
assault as alleged but an assault on an offender.

Per OP 861.1 IX. F. #5, an investigation was conducted and indicated as such on the
Disciplinary Report. The OIC may or may not interview you as part of that
investigation. The Rapid Eye video was reviewed by Capt. Still and he reported what
he witnessed during your hearing. Mr. Franks, the moderator of the hearing, did not
deem it necessary to view the security camera to affirm or corroborate Capt. Still’s
testimony. Mr. Franks explained the term preponderance of the evidence, which was a
process by which the Hearings Officer weighed and measured each party’s testimony
based on which was more credible or more likely to have happened. C/0 Rasnick
received injuries serious enough to require advanced medical treatmeit but you would
have the Hearings Officer to believe that you had not caused those injuries. After
considering all of the evidence, Mr. Franks found you guilty based on a preponderance
of that evidence.

Offense:

On August 14, 2015 at approximately 4:05 pm, Offender G. Wall did assault Officer E.
Rasnick by punching him repeatedly resulting in injuries to the officer that were
treated outside Red Onion State Prison by Mountain View Regional Medical Center.
The basis of the charge is the result of an investigation completed August 17, 2015.
Interviews of the victims and a review of security footage were completed and provided
the factual knowledge in writing this charge. Offender charged per OP 861.1 (1054
Aggravated assault upon a non-offender).

For this hearing you requested an advisor which was CIRC Rose. You did request
witnesses but that form was not submitted to the Hearings Officer. You did request
documentary evidence.

Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/16 Page 47 of 96 P? eg#s:)zl?
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Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A°  Dated: 08-14-15  Tape #: ROSP-2015-1503
Page: 6 : '

Date: September 15, 2015

SUMMARY:

This is a Category I offense and the Reporting Officer, Capt. Still, was present at the
hearing via speaker phone. ‘

The Request for Documentary Evidence Form was considered in which Offender Wall
asked to review the Rapid Eye camera. Hearings Officer Franks explained that a form
was not necessary and would not be obtained because the request was not for
documentary evidence. Mr. Franks also stated that Capt. Still had looked at the
security footage and would be able fo testify as to what he saw on the video.

The second Request for Documentary Evidence Form was a request for all the
interview statements conducted by Capt. Still. The Hearings Officer stated that the
request would not be obtained because they were restricted for security reasons or
otherwise restricted to the offender.

Offender Wall was asked to give his statement concerning the incident. The offender
denied that he repeatedly punched C/O Rasnick and in fact had not hit the officer at’
all. Offender Wall said lve would be interested to see what the interview garnered after
speaking to both victims and after looking at the Rapid Eye camera.

Captain Still, the Reporting Officer, was asked to give his statement concerning the
incident. The R/O stated that C/O Hicks placed the handcuffs on Offender Wall when
the offender turned around and swung on C/0O Hicks screaming, “Don’t fucking touch
me.” Capt. Still said that C/O Rasnick came to assist C/O Hicks and all three of the
individuals began to fight. The R/0O said the security footage showed Offender Wall
Sfighting with the officers and all three were on the ground and the offender fought the

officers.

Mr. Franks confirmed that C/O Rasnick received injuries serious enough to require
treatment at a local hospital. Capt. Still commented that C/O Rasnick injured his knee
and had a reddened area round liis left eye which would indicate a punch had been
thrown. Capt. Still also said C/0 Rasnick as of the date of the hearing had not been
able to return to work.

Offender Wall was given the opportunity to ask questions of Capt. Still. The offender
wished to know what injuries the officer had received as a result of the altercation.
My. Franks said the officer had injured his knee, sustained an eye injury and had not
yet returned to work as a result of those injuries. Offender Wall asked if the officer
received stitches. Capt. Still said C/O Rasnick had not received stitches. The offender
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Date: September 15, 2015

asked if the of the officer received stitches. Hearings Officer Franks replied he would
not deal with any issues relative to the other officer since that would be handled under
a separate case. Offender Wall asked if he had been investigated to be charged for a
possible “street charge”. Mr: Franks commented that the only case that could not be
heard at the institution was the killing or attempting to kill another person but
otherwise OP 861.1 permifted the hearing of this charge. The offender said he
preferred to not say anything at this hearing if e would have to face a street charge.
The Hearings Officer responded that Offender Wall’s only testimony was that he had
not struck cither officer but Capt. Still said the officers suffered injuries that indicated
the offender had struck the officers and one officer was injured seriously enough to
require hospital treatment. In addition Mr. Franks stated the Rapid Eye camera
captured the incident.

Offender Wall stated that if three people are scuffling around on the floor how could
there be certainty that he caused the injuries to the officers. Mr. Franks replied that he
would have to base his decision on the preponderance of the evidence. The Hearings
Officer said part of the evidence was Capt. Still’s testimony that the scuffle cane about
as a result of the offender’s refusal to be cuffed and the injuries came about because of
the fight that took place as a result of that refusal.

The offender asked Capt. Still if officer could state why the offender was being
handcuffed. Hearings Officer Franks pointed out that officers were permitted to place
cuffs on an offender at any time for practically any reason. Mr. Franks deemed the
question to be irrelevant.

Based on a preponderance of the evidence Mr. Franks found Offender Wall guilty of
the offense as charged. The penalty was set at 90 days loss of good time.

CONCLUSION:

I have listened to the taped hearing and have carefully considered both the oral and
written evidence that was submitted therein. Offender Wall’s primary defense was that
he had not struck either of the officers and had not caused the injuries to C/O Rasnick.
However Capt. Still testified that he had reviewed the security camera and witnessed
Offender Wall take a swing on C/O Rasnick when that officer attempted to place
handcuffs on the offender and then C/O Hicks came to assist Rasnick. The Reporting
Officer said that all three individuals fell to the floor and saw the offender fighting the
officers which resulted in injuries serious enough that C/O Rasnick had fo be treated at
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Date: September 15, 2015

the local hospital. 1 therefore concur with Hearings Officer Frank’s finding of guilt in
this case.

It is my findings that sufficient evidence was presented to support the finding of guilt in
your case. Additionally, you were provided with a fair and equitable hearing with all due
process rights afforded. [ have also reviewed the penalty assessed and find that it is
appropriate and within the range of allowable penalties per OP #861.1. Therefore, this .
charge will not be dismissed.

In accordance with OP 861.1 you may submit an appeal to the Regional Administrator on
Category I Charges. This must be done within fifteen calendar days, to the following

address:
Henry JI. Ponton, Regional Administrator
Disciplinary Appeals Unit
PO Box 26963
Richmond, VA. 23261
LJF Warden/jac

cc: Hearings Officer
Records
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415
VIRGINIA DEPARTMENT OF CORRECTIONS 861.1 A-1
Disciplinary Offense Report Report generated by McCoy, K
Report run on 08/15/2015 at 3:51 PM

Case #: ROSP-2015-1481 Reference:
Offender Name: Wall, Gary L DOC #: 1133749  Facility: Red Onion State Prison Housing: A-1-GP-106T
Offense Code:  105A Offense Title: Aggravated Assault upon a non-offender
Offense Date:  8/14/2015 Time: 4:05PM Location: N/A - A-1-GP.

Description of Offense (provide a summary of how the offender violated this offense by using the Formula: Who, what, when, where, and how, and
any unusual behavior, any physical evidence and its disposition, and any Immediate action taken, including use of force. All pertinent information

should be in¢luded in the description of the offense to include but not limited to the use of telephone calls, letters, audio/video recordings and the
use of confidential information):

On the above date and approximate time while trying to place restraints on Offender G. Wall #1 133749, offender spun around and tried to
strike me. This resulted in trying to gain control of the offender Wall at which point Offender Wall did strike me in my eye with his right fist.
Offender charged per D.O.P. 861.1

D Description Continued on attached

Witnesses: Rasnick, E Submitted by Reporting Officer:
Hicks, JJ
Date: 8/15/2015 Time: 1:35PM
[ witnesses continued on attached Title:  Correctional Officer
[:] Investigation Completed Date: [___] Pre-Hearing Detention if yes, attach authorization form
Officer in Charge Signature: L,// Date:  8/15/2015 Time:  3:45PM
Print Name: McCoy/ K L~ S Tite:  Lieutenant

L

ADVISEMENT OF RIGHTS

By signing below, you indicate your preference regarding the rights indicated. Failure to respond, or indicate a preference, constitutes a WAIVER of the first
three rights. The following forms are available to the offender UPON REQUEST in each housing unit: Witness Request Form, Documentary Evidence
Request Form, and the Reporting Officer Response Form. The offender must submit these request forms to the Hearing Officer within 48-HOURS of the
charge being served.

x

1. DO YOU REQUEST A STAFF OR OFFENDER ADVISOR TO %?!ST YOU AT THE HEARING? [FYes O No

Advisor Name: CJ:,L{ !’2(,\(",_//2/“/ ¢ [ Refused To Respond
2. DO YOU WISH TO REQUEST WITNESSES? [Fves [JNo
[&" Request the services of an advisor? [ Advisor provided )l CA/M( ¥ /,&J’f’ [J Rrefused To Respond
3. DO YQU WISH TO REQUEST DOCUMENTARY EVIDENCE? ) RN [DYes [ No
Request the services of an advisor? [ Advisor provided },1( p //,;ﬁ, X /&// 5/ [0 Refused To Respond
4. DO YOU WISH TO WAIVE YOUR RIGHT TO 24-HOUR PREPARATION TIME PRIOR TO THE HEARING? O Yes [ENo
' [J Refused To Respond
5. DO YOU WISH TO APPEAR AT THE DISCIPLINARY HEARING? [Bves [ONo
Refusal to appear is an admission of guilt, a waiver of witnesses and the right to a disciplinary hearing. O Refused To Respond
6. YOU HAVE THE RIGHT TO QUESTION REPORTING OFFICER; IN PERSON FOR CATEGORY | OFFENSES;
BY SUBMITTING A REPORTING OFFICER RESPONSE FORM FOR CATEGORY It OFFENSES.
7. YOU HAVE THE RIGHT TO ENTER INTO A PENALTY OFFER. [L}-Gffender Received Penalty Offer Form
| understand | have 24-hours to consider this offer, [0 Request the services of an advisor? [J Advisor provided

8. YOU MAY REMAIN SILENT. Silence does NOT constitute an admission of guilt.

9. The charge may be vacated and re-served as a different offense, which can be a higher, equivalent or lesser offense code.

10. YOU may be found guilty of a lesser-included offense code, in accordance with Section XXVI.

I have been informed of the charges against me,.and advised of my rights at the Disciplinary Hearing. : .
Served and Witnessed By: %/}%ﬁi Offender's Signature: : \/\/\M
{ ¥

Offender provided copy of report: Date:

| certify that this charge»wéserv;d a;-ré the d{fend r refused to sign in the space above:
é& JA Time: 74/ Z_d;,./
Date set for Hearing: 8/24/2015 ' Revised Date: “A=}% Revised Date: ?’Jl"?‘ g

e R //4

Page 1 0of 2 Rev. 03/30/2009
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Case 7:17-cv-00066-EKD-RSB Document 24-3 Filed 06/06/17 Page 79 of 152 Pageid#:
: 416 oo

ity L
OFFENDER’S PLEA AND RIGHTS
Hearing Location: Wallens Ridge State Prison Date: 9/8/2015 Time: 9:50 AM
Plea: [ cuity Not Guilty [0 NoPlea Offender’s Signature:
Advisor's Name: CIRC Advisor’s Signature:
If the Offender is absent from hearing,explain why:
Is the Reporting Officer present at the hearing? % T no
Has there been a denial of requested Witnesses? ] ves |3 No
Has there been a denial of Documentary Evidence Forms? [ v 0 Mo
DECISION OF THE HEARINGS OFFICER
Izl Guilty D Not Guilty D Dismissed D Accepted Penalty Offer within 24 Hours of Service
O informal Resolution [} Reduced to Lesser-Included Offense [J Reducsd Penalty
D Vacated - Offender waived rewrite/reserve of offense D Vacated for Rewrite/Re-serve
IZI For the Offense of: 105A - Aggravated Assault upon a non-offender
[J] Forthe lesser included offense of:
Reason for Decision:

OFFICER HICKS STATED THAT HE WAS ATTEMPTING TO CUFF OFFENDER WALL TO TAKE HIM TO
SEGREGATION AND HE THEN WAS ASSAULTED BY OFFENDER WALL.HE STATED THAT OFFENDER WALL
STRUCK HIM IN THE EYE WITH HIS FIST REQUIRING THREE STITCHES. DURING THE HEARING OFFENDER WALL
STATED THAT HE WAS THE ONE WHO WAS ASSAULTED AND IF HE STRUCK OFFICER HICKS HE DID NOT MEAN
TO.OFFENDER WALL STRUCK OFFICER HICKS WITH A CLOSED FIST. THEREFORE | FIND OFFENDER WALL
GUILTY OF AGGRAVATED ASSAULT UPON A NON-OFFENDER.

Penalty: Loss of SGT of up to 180 days - Imposed Value: 180 Days
Comment:
Hearing Officer's Signature: cé\/ /2 l/t_-\ Date: 9/8/2015
Print Name: Hensley, WR \'
INSTITUTIONAL REVIEW:
[X] Approved [[] Dismissed [[] Suspended Penalty [T] Informal Resalution
D Reduced Penalty D Rehear D Reduced to Lesser-Included Offense
For the Offanse of: 105A - Aggravatad Assault upon a non-offender

[T] For the lesser inciuded offense of:

Comments:| |

Penaity: Loss of SGT of up to 180 days - Imposed Value: 180 Days

Signature: %// W 4/-,40/ Date:  9/8/2015

Print Name: Cope, NP

Tite:  Captain

Report run on 09/08/2015 at 3:19 PM Page 2 of 2 , Rev. 08/15/2015
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394
VIRGINIA DEPARTMENT OF CORRECTIONS 861.1 A-1
Disciplinary Offense Report Report generated by Church, WL /&,
Report run on 08/17/2015 at 3:01 PM T/

Case #: ROSP-2015-1503 Reference:
Offender Name: Wall, Gary L DOC #: 1133749 Facility: Red Onion State Prison Housing: A-1-GP-106T
Offense Cade:  105A Offense Title: Aggravated Assauit upon a non-offender ‘
Offense Date:  8/14/2015 Time: 4:05 PM Location:

Description of Offense (provide a summary of how the offender violated this offense by using the Formula: Who, what, when, where, and how, and
any unusual behavior, any physical evidence and its disposition, and any Immediate action taken, including use of force. All pertinent information

should be inciuded in the description of the offense to inciude but not {imited to the use of telephone calls, letters, audiolvideo recordings and the

use of confidential information):

On August 14, 2015 at approximately 4:05 pr offender G. Wall did assault Officer E. Rasnick by puching him repeatedly resulting in injuires
to the officer that were treated outside Red Onion State Prison by Mountain View Regional Medical Center. The basis of the charge is the
result of an investigation completed August 17, 2015. Interviews of the victims and a review of security footage were completed and
provided the factual knowledge in writing this charge.

[ Description Continued on attached

Witnesses: Submitted by Reporting Officer: .
Still, DA
Date:  8/17/2015 Time: 239PM
[] Witnesses continued on attache Tite:  Captain
Investigation Completed (’[ Dslte: 15 Pre-Hearing Detention If yes, attach authorization form
Officer in Charge Signature; Z\), Date:  8/17/2015 Time:  3:00 PM
Print Name: Church, WAL~ Title:  Lleutenant

ADVISEMENT OF RIGHTS

By signing below, you indicate your preference regarding the rights indicated. Failure to respond, or indicate a preference, constitutes a WAIVER of the first
three righls. The following forms are available to the offender UPON REQUEST in each housing unit: Witness Request Form, Documentary Evidence
Request Form, and the Reporting Officer Response Form. The offender must submit these request forms to the Hearing Officer within 48-HOURS of the
charge being served.

1. DO YOU REQUEST A STAFF OR OFFENDER ADVISOR TO ASSIST YOU AT THE HEARING? E/Yes D No
Advisor Name: ] Refused To Respond

2. DO YOU WISH TO REQUEST WITNESSES? [FYes [JNo
[C] Request the services of an advisor? [ Advisor provided [T} Refused To Respond

3. DO YOU WISH TO REQUEST DOCUMENTARY EVIDENCE? [3-res [ No
] Request the services of an advisor? (] Advisor provided [ Rrefused To Respond

4. DO YOU WISH TO WAIVE YOUR RIGHT TO 24-HOUR PREPARATION TiIME PRIOR TO THE HEARING? D Yes [E’NO/

[ Refused To Respond

5. DO YOU WISH TO APPEAR AT THE DISCIPLINARY HEARING? Eves ONo
Refusal to appear is an admission of guilt, a waiver of witnesses and the right to a disciplinary hearing. [ Refused To Respond

6. YOU HAVE THE RIGHT TO QUESTION REPORTING OFFICER; IN PERSON FOR CATEGORY { OFFENSES;
BY SUBMITTING A REPORTING OFFICER RESPONSE FORM FOR CATEGORY !l OFFENSES.
. YOU HAVE THE RIGHT TO ENTER INTO A PENALTY OFFER. E/Offender Received Penalty Offer Form
I understand | have 24-hours to consider this offer. [J Request the services of an advisor? O Advisor provided
8. YOU MAY REMAIN SILENT. Silence does NOT constitute an admission of guilt.
9. The charge may be vacated and re-served as a different offense, which can be a higher, equivalent or lesser offense code.

~

10. YOU may be found guilty of a lesser-included offense cogg, in accordance with Section XXVI. P

Offender's Signature:

| certify that this charge was serded and the offendgr refused to sign in the space abo%
/b S

Offender provided copy of report: Date: Time:

Date set for Hearing: _8/25/2015 Revised Date: Revised Date:

Page 10f 2 Rev. 03/30/2009
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Case 7:17-cv-00066-EKD-RSB Document 24-3 Filed 06/06/17 Page 58 of 152 Pageid#:
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DISCIPLINARY HEARING |

Facility where heard: ~ Wallens Ridge State Prison Date: 8/25/2015 Time:  10:38 AM
Tape No(s):
Plea: [ Guity NotGuity ~ [] NoPlea Offender's Signature:

Reason for Absence/Exclusion of the Accused Offender:

Was the Reporting Officer present at the haaring? [:l Yes D No
NOTE: The personal appearance of the Reporting Officer at the hearing is not required for Category Il Offenses.
Was there a denial of requested Witnesses? O ves [ no and/or Documentary Evidence? [ ves I no
If yes, refer to the Witness Request Form or the Documentary Evidence Request Form for the reason why the request was denied.
Decision of Hearings Officer: @ Guilty D Not Guiity D Offender Accepted Penaity Offer
[J Reduced toLesser-includad Offense [ Reduced Penalty [ Vacated for Rewrite/Re-serve

D Vacated Offender waived rewrite/reserve of offense D Dismissed
Reason for Decision:

Offender Wall said that he did not hit anyone. Captain Still testified that he investigated the altercation between offender Wall and officer Rasnick. The video
showed officer Rasnick coming to the aid of another officer that was having trouble with offender Wall and that In the process the officers ended up on the
floor. Captain also said that as a result of the altercation officer Rasnick had to be treated at an off site medical faculty (Mountain View Regional Medical
Center) for his knee and a mark under his eye that looked like it was caused by a blow. Officer Rasnick has not yet retumed to work because of the
altercation. Offender Wall was found guilty on the reporting officer testimony about what was viewed on the video, along with the injuries that officer Rasnick
received.

Penaity: Loss of SGT up to 80 Days - Imposed Value: 90 Days

[X] forthe above listed offense, or [ Penalty continued or attached
[[1 forthe foliowing lesser included offense

Comment:

/ 2
Narme of Interpreter/Translator (if appjiCablg) y / //
Hearing Officer's Signature: &(/74 A ‘(4///,\/ Date:  8/25/2015

Print Name: Franks./iﬁ\'

Admitted to Pre-Hearing Detention: Datein: 8/17/2015 Date Out:
Admitted to Isolatior: (] ves [X] No Date In: Date Out:
INSTITUTIONAL REVIEW: Approved [[] Dismissed [[] suspended Penalty
D Reduced Penalty |:| Rehear D Reduced to Lesser-Included Offense
Comment:

[

Penalty: Loss of SGT up to 90 Days - Imposed Value: 90 Days

[Z] for the above listed offense, or D Penalty continued on attached
D for the following offense of .

Signature: /Aq/f / f /M( Date:  8/27/2015

Print Name: Cope, NP 7 Titte:  Captain

RECEIPT OF APPEAL COPIES: D Offender intends to appeal D Offender does not intend to appeal

This Is to certify that | have received a copy of this report and have been advised of my right to appeal the decision to the Facility Unit Head (Category | and Il
Offensas) and to the Regional Director (Category | Offenses only).

Offender's Signature: Date:
Staff Witness Signature: Date:
Print Name: Title:
Report run on 08/27/2015 at 8:04 AM ' Page 20f2 Rev. 03/30/2009
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FILED: January 24, 2022

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-6524
(7:17-cv-00066-EKD-RSB)

GARY WALL

Petitioner - Appellant
V.
WARDEN JEFFREY KISER

Respondent - Appellee

ORDER

The court denies the petition for rehearing and rehearing en banc. No judge
requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc.
Entered at the direction of the panel: Chief Judge Gregory, Judge Niemeyer,
and Judge Richardson.
For the Court

/s/ Patricia S. Connor, Clerk
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6. (a) What was your plea? (Checkone) e e e -
(1) 7. Not guilty QL. ’ ‘(3) " Nolo contendere (no contest)ﬂ L _
.(2)"'".71 Gu:lt:yh - L) Insamtyplewﬂ CRELELTON. | I e ’

(b) If you entered a g\ult:y plea to one count or charge and a not gu:lty plea to another count or
charge, what did you plead guilty to and what did you plead not guilty to? ONE(1) QQ(NT oF
ROBRERY
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(2)_.Resﬁlt: O '::/lk ‘

(3)Date of result (1f you know)
(4) Cxtatlon to the case (if, you know)

10 Other tha.n the dn'.ect appeals hsted above, have you prevxously filed asiy other
petmons, apphcatlons, or motions concemmg t}ns Judgment of convmnon in any
| staté?. - . . :

Yes [ 1 No [ I

11. If you answer to Questxon 10 was “Yes ; give the f0110wmg mfom:xatmn
(1) Name of the court: . _TUE SWREHE. aouzw ViRaniIA

) Docket or case number(if you know) ﬂmm N
(3) Date of filing(if you know) -

(4) Nature of proceeding; __SIEIE_MEAS_CANRS M;.M LLTAYIN

(5) Grounds raised: u * Vightwns of oalidis rorg s ' dmtss wipwls dn e
d rde e, frsnindamts i fir VI0atvn / i CX A pArD!

/@mmmmw@

(6) Did you receive a hearing where e‘}s{gnce was given on your petition;
[}]
Ty,

application, or monon" Yes [ INo

(b)If you filed any second petition; application, or motion, give the same mforma’non"
(1)Name of court:__1at SRR (IR o, IRk
(2) Docket or case number (if you know)
(3) Date of filing (if you know)__&Pmmat. 1% 20l
(4) Nature of the proceedmg‘ _mmma@mg ) m Vidiw ().
(5) Grounds raised: ] g
AT Dy 70 DA AlTLAq "LL I ....J..m 1a0d-iee, Cirdi< _
! DN U _(neaneid _-.g nat ( QUE Draege) DisCpLiazY YRo@ENEe ThVING 4 ILh

A

40 R Apllongt 270 DS
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(6) Did you receive a hearing where evxdence was gwen on your petition,
appllcatzon or motion? Yes [] No ] :

(7) Result N j ke
(8) Date of result (if you krdow):

(¢) fyou ﬁled a third petmou, applxcatlon, or motxon, g1ve the same mformatxon
(1)Narne. of court: . NJ&
(2) Docket or case number (if you kndw)
(3) Date of filing (if'you know)
~ (4) Nature of the proceedmo
~ (5) Grounds raised: :

(7) Did you receive a hearing where evidence was given on your petition,
application, or motion? Yes [ INo|v]

(8) Did you receive a hearing where evidence was given on. your petition,
. application, or motion? Yes [ ] No |v]
(9) Date-of result(if you know)

(d) Did you appeal to the highest state court having jurisdiction over the action taken on
your petition, application, oimotion? .

(1) First Petition Yeﬁ] No [

(2) Second Petition Yes [ ] No [V]

(3) Third Petition Yes [ ] No }]

(e) If you did not appeal to the highest court having jurisdiction, explam why youdid -

DOt? _ THE SURREME by ;{ \geituh Yoo ng; (ot !agugq% ’m{mg@m.
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78a




oN

12. For thls petmou state every ground on whlch you claxm that you are bemg held in.
violation of the Consntunon, laws, or treaties of the United States. Attach
' addmonal pages if you have more than fom' grounds ) : .

A. Supportmg facts and law (State the specific facts and law that support your

cla.un) g v ML 468 U5 59 (1414),, Toe Suprou 2 (At estlidhed
\AL/ V owicl g ‘n‘ln't g (iscanlinay Dvoezodi . A
ose Vequunents ie o igunlos il AMMMMW
Oidelacs, W WS (loken Ovets_(10; l -.41 u Y d o i e Wia UAZAVAIUS T
" r :
( ; i 7l

C. Direct Appeals of Ground One:
(1) If you appealed from judgment of conviction, did you raise this issue?

Yes[ ]No[ ]
Q)If you dld not ; rmse th:s issue in your ¢ dm,ct appeal, explain why?

¥ 45 | ito -

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motipn or petition or
petition for habcas ccrpus in a state-court? Yes {- ] No [V]
" (2) If you answer “yes” to question (d)(1) please state:

Type of motion or petmon
Name and location of the court where the motion or pention was filed:
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* B. If you did not exhaust your state remedies on ground ese, explain why: _

C. Direct Appeals of Ground One: .
(2) If you appealed fromJudgment of convxctlon, d1d you raise th1s issue?
Yes[ INofM = .. :
(2)If you did not rznse thxs issue in your direct appeal explam why?

(d) Post-Conviction Proceedmgs~ '
(3) Did you raise this issug through a post-convzctlon motion or petition or
petition for habeas corpus in a state court? Yes W] No [ ]
(4) If you answer “yes” to question (d)(1) please state:

Type of motion or petition: _Le#As (92MIs 5901654 (@) (0-

Name and location of the court where the motion or petition was filed: 7€
Sueet Cpury @\, in alinan gtk

Docket or case number (if you know): e . {6aUs

Date of the court’s decision:____ {Ukg 070y
Result (attach a copy of the.court’s opinion or order, if available): IR ﬁm

N U aﬂmﬂﬂmﬂ R Namqgg_ A COGNTZA04E Hhbiehs COPDUS (SQUE .

(3) Did you receivg hearing on yodr motion or petition?
Yes[ ] No {V]

(4) Did youappeal from the denial .of your motion or petition?
Yes[V]No | ]

‘ (5) If your answer to question (d) (4) is “Yes”, did you raise the issue in the

Appeal‘7
Yes ]N -]

'(6) If your answer to Question (d) (4) is “Yes” state:
Name and Location of the court where the appeal was filed: 341[ 3
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Docket of case number (if you know)__ U/k ;
. Date of court’s decisjon: :
. ‘_ Result (attach a Cpr of the court’s opinion or order, if aVanIable)

(7) If you answer to quesnon (d) (4) or Ques’non (d) (5) is “No” explam why you

, d1d not raise this 1ssue? ermm_\;gamgg xg[gm"ig e Mmugfmﬁmsmmm
! g (@, . PEICTE

(e a NUT (7 442

E. Other Remednes. Descnbe any other procedures (such as habeas corpus,
admmtStrahv €, remedxes, etc) that you have used to-éxhaust your state remedies

GROUND THREE: M[/A

A. Supporting facts and law (State the specific facts and law that support your
claim.) /8

B. If you did not exhaust your state remedies on ground one, explain why: /e,

C. Direct Appeals of Ground Three
(3) If you appealed from judgment of conviction, did you raise this issue?
Yes[ JNo[v] °
()If you did not raise this issue in your direct appeal explain why? oz.do
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.' (d) P05t-Conv1ctxon Proceedmgs* S0 g
L, 4(5) Did you raise this issue through a pOSt—ConVlctlon motion or petition or A
petition for habeas corpm iri'a state court?. Yes [ JNo [\] .
- (6) If you ansyer “yes”to question (d)(1) please state: . ule
Type of motion or pefition; - ° ' I
Name and location of the court ‘where the motxon or petmon was ﬁled

Dacket.or casé number (if you fcnow)r ' wk
Date of the court’s decision; :
Result (attach a copy of the court’s opinion or order, if available):

(3) Did you recei¥%g hearing on your motion or petition?

Yes[ INoj] -
(4) Did you appeal\from the denial of your motion or petition?
Yes[ ] No ]
(5) If your answer to question (d) (4) is “Yes”, did you raise the issue in the
Appeal?
Yes[ 1No [V}
(6) If your answer to Question (d) (4) is “Yes” state: “I e

Name and Location of the court where the appeal was filed:

Dacket or case number (if you know) Wi
Date of court’s decision: i
Result (attach a copy of the court’s opinion or order, if available):

(7) If you answer to question (d) (4) or Question (d) (5) is “No”, explain why you
did not raise this issue? NS

[

. Other Remedies: Describe any other procedures (such as habeas corpus,
administrative, remedies, etc) that you have used to exhaust your state remedies

on ground one. u\/.s
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GROUND FOUR:______ gfe

A. 'Sﬁppo;ting facts and law (State the specifit facts and }éw that suppoit your -
claim.) ; N T/ b ' : ;

B. If you did not exhaust your state remedies on ground one; explain why: ,.(t

C.- Direct Appeais of Ground Four:
(4) If you appealed from judgment of conviction, did you raise this issue?
Yes[ INo[ ]
(2)If you did not raise this issue in your direct appeal, explain why? “Z:‘z

(d) Post-Conviction Proceedings:
(7) Did you raise this issue through a post-conviction. mh’}c\{n or petition or
petition for habeas corpus in a state court? Yes [ ] No [V]
(8) If yon answer “yes” to question (d)(1) please state: ~ulss
Type of motion or petition:
Name and location of the court where the motion or petition was filed:
w4

]

Docket or case number (if you know): N|/J=

Date of the court’s decision:
Result (attach a copy of the court’s opinion or order, if available):

t

(3) Did you receive hearing on your motion or petition?
Yes [ ]No [\]

(4) Did you appeahfrom the denial of your motion or petition?
Yes[ ]No [¥]
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(%) Ifyour answer to que tion (d) (4) is “Yes”, did you raise the issue in the
Appeal‘? Yes [ ] No ] :

(6) If your answer to Queshon @ (4) is “Yes” state: N/k
- Name-and Location of the court where the appeal was filed:

Docket or case number (1f you know) ' N/k:
- Date of court’s decision: :
o Result (attach a copy of the court’s opmlon or order, if avaﬂable)

M'lc

(7) If you answer to question (d) (4) or Question (d) (5) is “No”, ‘explam why you
did not raise this issue? .M ,.g

E. Other Remedies: Describe any other procedures (such as habeas corpus,
administrative; remedies, etc) that you have used to exhaust your state remediés

on ground one.___. M e

13. Please answer these additional questions about the petition you are filing: .
(h) Have all grounds for relief that you have raised in this petition bee!
presented to the highest state court having jurisdiction? Yes [ ] No |v]
If you answer “No” state which grounds have not been presented-and give

your reason(s) for not presenting them:

(i) Is there any ground in this petition that has not been presented in some
state or federal court? If so , which ground or grounds have not been
presented, and state your reasons for not presenting them:__ /4

14. Have you previously fled any type of petition, application, or r%n in a federal
court regarding the conviction that you challenge in this petition? Yes {¥] No [ ]
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If “Yes” state the name and location of the court, the docket or ¢ase number, the type of
'proceedmg, and the issues raised, the date of the-court’s decision, and the result fro each
petition; apphcahon, or' motion ﬁled Attach a copy of any court’s. opxmon or order,
available. The Sagroue (quch of Voginn & 9.0(- GTH(R) (v Hapiad oo au i vatu0 sues ok Challoos

ta_ieuaty o8 Coutuenat (e 2l M.. RUEN Crnad-tsime pedits qud dladigns <o tee

1 frroe 1LY > uhull

15 Do you liave any penhon or appeal TIow pending (ﬁled dnd not decided yet) in any
court, either:state or federal, for the Judgment you are challenge? Yes [ JNo[ ]

If “Yes™ state the name and location of the t:oun, the docket number, the type of
precedmg, and issues ralsed.Tke_ praug. Coui SEELLTATN beAl (A2 DTN , n

)
{osues of (hallouce. 90 tevals of Crnbiunmand: § mM'MM!‘_M Anod e Ciredts vaisina
o e 0% b wretsd Wl (-8, Constitelion. (Blod Cophanll ‘e‘»}

16. Give the name and address, if you know, of each attorney who rep1 esented you in the
following stages of the judgment you are challengma :

(a) At preliminary hearing: M Tiusoly ; A0 Nl T INCK u(‘ T

(b) At arraignment and plea: Sawe. a5 Az, -

(c) At trail: Wea A%m‘mg(gggm e\
(d) At sentencing:. Qaune, #4_slpow

(f) In any post-conviction proceeding: MA@

(g) On appeal from any filing against you in a post-conviction proceeding: /4

17. Do you have future sentence o serye after you complete the sentence for the judgment - :

that you are challenging? Yes|[ ] No [V]
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(a) If so, give name and Jocatiori of court that xmposed the other sentence you wﬂl

. serve m the future: - N[Je .
(b) Give the date and other sentence. was xmposed o o N}[ A .

(c) Give the length of the other sentence: '
(d) Have you filed, or do you plan to file; any petmon that hal]enoes the
' Judgment or sentence to serve int the futire? Yes [ ] No ]

18 TIMELESS OF PETITON If your Judgment of. convxctxon became final over one

‘yearago, you must explain-why the one year statue of limitations as contamed in 28

U.S.C § 2244(d) does not bar this pe'unon Seckion § 7244 (4) 00 _(j),ﬂ[gmgj 1e Tiweless 4'@},@4
% TIHH: () (212 d/‘ MATEY ‘A'l W AY0( .’1' A&) \\ 2 e OGAS CHED HJA.' LY

m,ﬁm Dreserded (u 2 pner Idlieation § 19g_QAi8us tLPo MUE%%

o - s - p
doyrtipiis e s, (F yvaia dua Uevigupd obb 9t e ouiderteo 45

: l’:' acty U4
piate., (néild [ .' el 't 2atablsla 1

aunedh i ,101 [} REASMAN0, +20%:
2

* The Antiterrorism and Effective Death Penalty Actof 1996 (“AEDPA™) as
contamed in 28 U.S.C § 2244(d) provides in part that: .

(1) A one year period of limitation shall apply to an application for writ of habeas
corpus by a person in custody pursuant to the judgment of a state court. The lmutatxon

period shall run from the latest date of -
(a) the date on which the judgment became final by the conclusion of direct

review or the expiration of the time for seeking such review;
(b) the date on which the impediment toiling application created by State action in

violation of the Constitution or laws of the United States is removed, if the applicant was

prevented by filing such state action’
(¢) the date on which the constitution right asserted was initially recognized by

the retroactively applicable to cases on collateral review; or
(d) the date on which the factnal predicate of the claim or claims presented could

have been discovered through the exercise of due diligence.

(2) the time during which a properly filed application for State post-conviction or
other collateral review wit respect to the pertinent judgment or claim is pending shall not
be counted toward any period of limitation under this subsection.
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VIRGINIA:

JIn the Supreme Cowd of Vinginia feld at the Supreme Count Building in the
City of Richmend on Friday the 10th day ef June, 2016.

Gary Wall, No. 1133749, Petitioner,
against Record No. 160145

Earl Barksdale, Warden, Respondent.
Upon a Petition for a Writ of Habeas Corpus

Upon consideration of the petition for a writ of habeas corpus filed January 26, 2016, the
Court is of the opinion that petitioner's claims, which concern an institutional proceeding
resulting in loss of good conduct or sentence credit are not cognizable in a petition for a writ of
habeas corpus. This Court's habeas corpus jurisdiction includes “cases in which an order,
entered in the petitioner's favor . . . will, as a matter of law and standing alone, directly impact
the duration of a petitioner's confinement.” Carroll v. Johnson, 278 Va. 683, 694, 685 S.E.2d
647, 652 (2009). The court's habeas corpus jurisdiction, however, does not extend to

disputes which only tangentially affect an inmate's confinement, such as prison
classification issues concerning the rate at which a prisoner earns good conduct or
sentence credits, or challenges to parole board decisions.

Id. It is therefore ordered that the petition be dismissed.

A Copy,
Teste:
Patricia L. Harrington, Clerk
By:
Deputy Clerk
Hiechs Corons
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SUPREME COURT OF VIRGINIA
PATRICIA L. HARRINGTON, CLERK

SUPREME COURT BUILDING
100 NORTH 9TH STREET, 5TH FLOOR . DOUGLAS B. ROBELEN
RICHMOND, VIRGINIA 23219 CHIEF DEPUTY CLERK

(804) 786-225! V/TDD
FAX; (804) 786-6249

June 24, 2016

Mr. Gary Wall, #1133749
Red Onion State Prison -
P.O. Box 1900

Pound, VA 24279

Re:  Gary Wall v. Earl Barksdale, Warden
Record No. 160145

Dear Mr. Wall:

With regard to your June 16 letter concerning the above case, the document dated June 10,
2016 that you received from this office was not a letter, but rather an order of the Court
dismissing your habeas corpus petition. The Court has delegated to this office the
responsibility for preparing the orders that memorialize the decisions made by the Court.
The Clerk or a deputy clerk signs the order, certifying that it is an order of the Court,

If you disagree with the Court’s decision in this case, you have 30 days from June to file a
petition for rehearing with this office. Such a petition may not exceed 10 pages and must
contain a certificate of service to the Attorney General.

Sincerely,

A\

Douglas B. Robelen
Chief Deputy Clerk

oS (TRl
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Virginia Department of Corrections

0SC-105 " Legal Update
DOC #: 1133749 Offender:. Wall, Gary Lamont _ Clo\Y Date: 04/27/2010. 3:24PM |
Status. Actlve . » Location: Red Onion State Prison Page: 1of 1
Current Class Level: 4 7 . , ' " CRD: 09/06/1995
Par&l'e Rev. Date:
Total Sentence: 43 Years 19 Months 290 Days Parole Violations: 0

Projected Dates.
Discretionary Parole Eligibility: 10/11/2013 .

Mandatory Parole Release: 11/16/2032
Good Time Release; 06/16/2033 )
Adjusted Discharge: 30 days applied to MPRD ‘ 3

The projected dates are- based on the assumptlon that the offender will contlnue to earn good time at the
present earning. level and will not have earned good time taken from the offender as a result of misbehavior.
Loss of earned good time, a change in good time earning level, or any other event that impacts the service of
the total sentence may cause the projected dates to change

Events listed below may impact the pro_]ected dates of eligibility and/or reléase since the last Legal Update
dated 04/09/2010 . ;

Date Description
03/17/2010 Memo: This update was generated for administrative purposes.
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Virginia Department of Corrections

0SC-105 : Legal Update
DOC #: 1133749 . Offender: Wall, éary Lamont Date: 10/15/2014 11:49AM
Status: Active Location: Red Onion State Prison Page: 1 of 1
Current Claﬁs: Levél: 2 . - CRD: 09/06)1995
Parole Rev. Date:
Total Sentence: 43 Years 19 Months 290 Days Parole Violations: 0

Projected Dates
Discretionary Parole Eligibility: 10/11/2013

Mandatory Parole Release: 07/28/2025
Good Time Release: 12/13/2025
Adjusted Discharge: 28 days applied to MPRD

The projected dates are based on the assumption that the offender will continue to earn good time at the
present earning level and will not have earned.good time taken from the offender as a result of misbehayior.
Loss of earned good time, a change in good time earning level, or any other event that-impacts the service of
the total sentence may cause the projected dates to change. .

Events listed below may impact the projected dates of eligibility and/or release since the last Legal Update
dated 04/27/2010

Date Description
109/06/2014 Class Level: 2

@”RMWWTWA%WMWhﬁv&agé*Mﬁ@g)
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Virginia Department of Corrections

OSC-IQS Legal Update
DOC #: 1133749 Offender: Wall, Gary Lamont ' Date: 03/14/2016 1:52PM
Status: Active Location: Red Onion State Prison . Page: 1 of 1
Curfeni Class Level: 4 7 ‘ . CRD: 09/06/1995
Parole Rev. Date:
Total Sentence: 43 Years 19 Months 290 Days Parole Violations: 0

Projected Dates
Discretionary Parole Eligibility: 10/11/2013

Mandatory Parole Release: 12/17/2032
Good Time Release: 1 07/17/2033
Adjusted Discharge: 30 days applied to MPRD

The projected dates are based on the assumption that the offender will continue to earn good time at the
present earning level and will not have earned good time taken from the offender as a result of misbehavior.
Loss of earned good time, a change in good time earning level, or any other event that impacts the service of
the total sentence may cause the projected dates to change.

Events listed below may impact the projected dates of eligibility and/or release sincé the last Legal Update
dated 10/15/2014

Date Description

08/14/2015 Disciplinary: 105A - Aggravated Assault upon a non-offender
Lost: 90 days SGT
Applied: 90.00 days lost for Release
U, Loss of Good Time for 90 days

08/14/2015 Disciplinary: 105A - Aggravated Assault upon a non-offender
Lost: 180 days SGT
Applied: 180.00 days lost for Release
V, Loss of Good Time for 180 days

08/31/2015 Class Level: 4

09/06/2015 Class Level: © 4
: Change in GCA from 2 to 4.

émmmmp RFFORUT 07 : &. Istd #1350 g}
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Operating Procedure: 861.1
September 1, 2011

completeness and accuracy of the information.
. Consider the need for Pre-Hearing Detention.
Return the report for revision, if necessary

Ensure the offense code title corresponds to the alleged offense description

“oos W

Investigate the situation as appropriate which may include interviewing the accused offender,
Reporting Officer, or any relevant witness to obtain additional information, if necessary to determine
if sufficient information exists to notify the offender that a Disciplinary Offense Report is being
brought against him/her (4-4234)

6. Before disciplinary action is taken against an offender assigned to a Mental Health Unit, housed in
Special Housing for a mental health reason (e.g. suicide watch), or against an offender who may be
intellectually limited or mentally disordered fq the-extent they.did not know-what iiey. were. doing,

the OIC will contact a QMHP to assess the following: (§115.78(c]) (changed 9/21/11)

a. Whether the offender can be considered responsible for the offense

b. Whether the offender is considered capable of understanding a penalty offer
c. Whether the offender is capable of participating effectively in the hearing
d. Whether being placed in isolatiea Misciplinary segregation would be detrimental to the offender
e. The OIC will ensure that an Offender Mental Health Assessment (861 F2) is completed and
forwarded to the IHO along with the Disciplinary Offense Report
7. Enter the Scheduled Hearing date in VACORIS
8. Following review of the Disciplinary Offense Report, the Ofﬁcer-m—Charge may take one or more of
the following actions:
a. Not process the Disciplinary Offense Report due to lack of evidence or other irregularities and
inform the offender v

b. Dispose of the Disciplinary Offense Report informally by d1scussmg it with the offender (OIC not
process in VACORIS with explanation in Comment)

c. Prepare an Informal Resolution, if appropriate, or prepare a Penalty Offer and arrange to serve the
Disciplinary Offense Report on the offender.

d. Refer all cases where criminal violations are suspected to Facility Unit Head to consider referral
to a law enforcement agency. The appropriate law enforcement official will be notified where
referral for criminal prosecution is warranted. (4-4231)

G. PRE-HEARING DETENTION

1. Until the Disciplinary Hearing, offenders may remain in their exxslmg status unless they pose a threat
to persons, property, or facility security.

2. In accordance with Operating Procedure 861.3, Special Housing, only the OIC or a higher authority
can authorize Pre-Hearing Detention (PHD). While in PHD, the offender’s status shall be reviewed
in accordance with Operating Procedure 861.3, Special Hou.smg and Operating Procedure 830.1,
Facility Classification Management. (4-4235) N

3. When PHD is utilized, the offender will be provided assistance; if réquesled, to:
a. Obtain names of witnesses '
b. Meet with an offender or staff advisor
c. Otherwise prepare a defense
4. The IHO shall credit time spent in PHD or any other detention status, if the assignment was due to
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VIRGINIA DEPARTMENT OF CORRECTIONS 861.1 A-1
Disciplinary Offense Report Report generated by Church, W L 3
" Report run on 08/17/2015 at 3:01 PM f/// /
Case #: ROSP-2015-1503 Reference:
Offender Name: Wall, Gary L DOC #: 1133749  Facilily: Red Onion State Prison Housing: A-1-GP-106T
Offense Cade:  105A Offense Title: Aggravated Assault upon a non-offender '
Olfense Date:  8/14/2015 Time: 4:05 PM Location:

Description of Offense (provide a summary of how the offender violated this offense by using the Formula: Who, what, when, where, and how, and
any unusual bcha\_f.lor. :ny physical evidence and its disposition, and any immediate action taken, Including use of force. All pertinent information

should be Included In iption of the offense to include but not limited to the use of telephone calls, letters, audiol/video recordings and the
use of confldential information):

On August 14, 2015 at approximately 4:05 pm offender G. Wall did assault Officer E. Rasnick by puching him repeatedly resuiting In injulres
to the officer that were treated outside Red Onlon State Prison by Mountain View Regional Medical Center. The basis of the charge is the
result of an investigation completed August 17, 2015. Interviews of the victims and a review of security footage were completed and
provided the factual knowledge in writing this charge.

[ Description Continued on altached

Witr " Submitted by Reporling Officer:
Still, DA
Date:  8/17/2015 Time: 2:38 PM
[[] Witnesses continued on altache: Tile:  Captain g

[X] investigation Completed ﬁ;é [X] Pre-Hearing Detention if yes, attach authorization form
Officer in Charge Signature;, Date:  8/17/2015 Time: 3:00 PM
Print Name: Church, VW-/ Title:  Lieutenant
ADVISEMENT OF RIGHTS

By signing below, you indicale your preference regarding the rights indicated. Failure to respond, or indicate a preference, constitutes a WAIVER of the first
three rights. The following forms are available to the offender UPON REQUEST in each housing unit: Wilness Request Form, Documentary Evidence

Requesl Form, and the Reporting Officer Response Form, The offender must submit these request forms to the Hearing Officer within 48-HOURS of the
charge being served.

Z

1. DO YOU REQUEST A STAFF OR OFFENDER ADVISOR TO ASSIST YOU AT THE HEARING? B/Yes D No
Advisor Name: [ Refused To Respond

2, DO YOU WISH TO REQUEST WITNESSES? [FYes [INo
[ Request the services of an advisor? [ Advisor provided O Refused To Respond

3. DO YOU WISH TO REQUEST DOCUMENTARY EVIDENCE? [Gres [ No
[0 Request the services of an advisor? [ Advisor provided [J Refused To Respond

4. DO YOU WISH TO WAIVE YOUR RIGHT TO 24-HOUR PREPARATION TIME PRIOR TO THE HEARING? D Yes E’NO/

[J Refused To Respond

5. DO YOU WISH TO APPEAR AT THE DISCIPLINARY HEARING? E'(es D No
Refusal to appear is an admission of guilt, a waiver of witnesses and the right to a disciplinary hearing. [ Rrefused To Respond

6. YOU HAVE THE RIGHT TO QUESTION REPORTING OFFICER; IN PERSON FOR CATEGORY | OFFENSES;
BY SUBMITTING A REPORTING OFFICER RESPONSE FORM FOR CATEGORY Il OFFENSES.

7. YOU HAVE THE RIGHT TO ENTER INTO A PENALTY OFFER. B/Offender Received Penalty Offer Form
1 understand | have 24-hours to consider this offer. [ Request the services of an advisor? O3 Advisor provided

8. YOU MAY REMAIN SILENT, Silence does NOT conslitute an admission of guill.
9. The charge may be vacated and re-served as a different offense, which can be a higher, equivalent or lesser offense code.
10. YOU méy be found guilty of a lesser-included offense cogg, in accordance with Seclion XXVI.

oz
| have been informed of the charge, f ’;J" me. of -’ d of my rights at the Disciplinary Hearing.
Served and Witnessed By: /7 , Oifender’s Signature:

1 certify that this charge was scrded and \he offend refused to sign In the space abovc:' s
Offender provided copy of report: Dale: / Time:

Dale set for Hearing: _8/25/2015 Revised Date: ' Revised Date:

<::@29ﬁ§§3¢F

Paqge 10f2 . Rev. 03/30/2009

GRS Lol
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VIRGINIA DEPARTMENT OF CORRECTIONS 861.1 A2

Penalty Offer Report generated by Church, W L
Report run on 08/17/2015 at 3:02 PM

Case#: ROSP-2015-1503 :
Offender Name: Wall, Gary L DOC#: 1133749 Facility: Red Onion State Prison Housing: A-1-GP-106T
Offense Code: _105A Offense Title:  Aggravated Assault upon a non-offender
Offense Date:  8/14/2015 Time: 4:05PM  Location:
Part| :

s 5 2 e o ( \; ) \ i
| have reviewed the facls and circumstances of this offense and your institutional record.
| offer the following penalty: ‘Days Suspended:

Loss of all accumulated SGT - All

E for the above listed offense, or D Penalty continued on attached

[Jrora lesser-included offegse of | ﬂ N} [/
Staff Signature: ‘\'/ { /J [ V. Date: 7/1S  Time: . i.'_/.!,&__—/

Print Name: Church, WL ' Title:  Lieutenant

NOTE: All three copies of the penaity offer form are to be served on the offender. After completing Part Il of this form, the third
copy of the form [s to be forwarded to the Hearings Officer. The first and second copies are to be given to the offender.
Part Il
By signing below, | indicate that | have been advised of my rights to enter into or refuse this penaity offer. [ understand that |
accept the penalty offer indicated above:
1. Iwill waive my right to a Disciplinary Hearing, lncludlng any right | may have to present witnesses or other evidence in my behalf, as
well as any right | may have to ask questions of anyone who may have given a statement against me; and
2. 1 will plead guilty to the offense specified in the offer and accept the penalty indicated; and
3. Any appeal of this offense will be limited to a determination of whether there was an acceptance of a penalty offer and whether there
was any serious procedural error. No other reasons for an appeal will be considered;
4. | have 24-hours from the date the charge is served to accept this offer and | will be provided the opportunity to consult with an
advisor, upon request;
5. If 1 do not accept the penalty offer, this offense will be referred for a Disciplinary Hearing; | will have the right to enter a not guilty plea
at the hearing and this penalty offer will in no way influence the outcome of the hearing or the severity of any penalty imposed as a

result of the hearing;
6. If i fail to respond to thi offer w m the time limit specified, the offer will be terminated and the offense will be referred for a
Disciplinary Hearing ¢€dicg #5.8 ove.

s

Offender Signature: Print Name: Date:
Serving Officer Signature/ Date: ﬁ} 7// s Time: é =
Print Name:

This offender has refused to si
advised of the conditions of ,, ’

Staff Signature: s

Title: _%?m‘m‘
apgive. | certify that this agreement was served, and that the offender has been

Date: %/ 7/ j ime: }/ﬁ-‘

Time — A

Print Name:

' Part Il
Choose only one (1) oplion and sign below. Refusal to choose an oplion and sign constitutes refusal of the offer.

[:] | ACCEPT the penalty offer as indicated in Part | and I understand and accept the conditions as stated in Part Il above. My
acceptance of this offer is totally voluntary. NOTE: Your signature accepting this offer must be in the presence of a staff member.

I:I 1 DO NOT ACCEPT the penalty offer and understand that [ will be afforded a Disciplinary Hearing.
[:] The offender has failed to respond to this penalty offer within the specified time limits.

Offender Signature: Print Name: Date:

| certify that | have received this form and that the above offender has signed in my presence.

Staff Signature: Date: Time:

Print Name: Y,

Note: After the offender accepts/declines the offer, the original is forwarded to the Heanpgs%fﬁ/ger{y the w:lnessmg staff member and
the second copy is given to the offender. > 2

i_., W0
o e 3 M
g ‘-\:;.’ ,/ 1;1’

Report run on 08/17/2015 at 3:02 PM Page 10f ] Rev. 03/30/2008

!
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: i Request f D tar y E .d &
or ocumenta vidence 861 F6 2

ey -2 Dm:wuoﬂ%w] R-«(ucs\' oo
Request for Documentary Evidence  Subuirhed Loy (os-4

Case Number:  ASD-205-150%
Offender Name:  Gaanuall Offender Number: _ 112745144 Housing: A-\¢9-\0eT

uwnu*n**w*u***‘Lnnn#***m****n**nnnnn************w*******ﬂnu*****u******n*
Part I - Offender Request for Documentary Evidence
Complete this form and submit to the Hearings Officer within 48-hours (excluding weekends and holidays) of service of

the charge. If you are in need of assistance to complete this form, request the services of an advisor. Only written
documentary evidence or photographs can be requested using this form.

Note: This form shall not be used to obtain information outside of the institution, to ¢btain information restricted

for security reasons such as video and audio recordings, to request physical evidence, or otherwise restricted by
procedure.

I request the following documentary evidence for the above offense:

Describe documentary evidence: Luteriew) Jalouesds C-ﬁ&dhdgg oy ¢ z‘g(; i Sl g(% Py d; \eess }

Who possesses this information: __Agb\lk DA SN audfy -M\f(ﬁ’\'llf’\cﬂ\lt Ut ok 440, QV

Describe how this information is relevant to your charge: Rembinn ,- dam b, N ane Wis
wu(’/o“(rmlm A, 2 owm:.l«m\ M:-Y Tadeynuen) éib@qm"\i\ *ﬁ ?m ’),ua\m 2ud g \w\(nm\ 1(} 4‘\'\ nvN'fl
QOGM — Rcor ﬂxm\:&é 7’«)40 wemdr .)\«olﬂﬂ\ e mwcm’\ Jﬂ nvn\nrlao) Qi va'm‘Ngwd& W f)l/\
e ?(‘hw.\ m}e Vi A\[p\om M%{ wA\alo anel ?.uua dedaied (?ﬂ-x)n‘ohnm % st ach 'mz (@"‘f" s oy

gt
Medical Release: NE 3

As the person signing this consent, [ understand that [ am giving permission to Medical Department staff to release the
requested information from my medical record directly to the Hearings Officer,

Offender Signature: Date:

Witness Signature: Date:

Note: A witnessing signature is only necessary when the offender is requesting information from his medical record. Any
employee of the institution can witness the offender’s signature.

Fe o ke ok s ok 3 3 ok o e ki ok ok ok ok o 3k ok s ok o ok ok % ke 3ok ok ok sk ok sk ook sk i ok sk i sk i ok sk sk ok R ik ok ok 3k ke e o ok 3k ok 35 sk Ol sk ROk S KOk sk Ok e ok ok ek ok ok kk ok

Part II - Hearings Officer's Review

Based on the accused offender's statement regarding the above requested information, it is determined that:
] INFORMATION RELEVANT — Hearings Officer will obtain information, if such information exists.
(7] INFORMATION IS NOT RELEVANT - Hearings Officer will not obtain information requested.

B/INFORMATION WILL NOT BE OBTAINED due to being from an outside source, restricted for security reasons

such as video and audio recordings, information is not written documentation, or is otherwise restricted to the
offender,

[ REQUEST DENIED - offender failed to submit request within 48-hours to the Hearings Officer.
O] REQUEST IS INCOMPLETE and will not be processed

Hearings Officer: L;/%Q_ Y//lA_ Da?é’ 11y

If the information is relevant, an attempt)will bc made to locate the information requested. If the information is
not relevant, an attempt will not be made to locate the information. This form will be made a part of the

disciplinary record regardless of the disposition. The offender will be advised of the disposition of this request at
least one half hour prior to the hearing.

Revision Date: 2/3/15
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Ty VIRGINIA S o _
\wr’’/  DEPARTMENT OF CORRECTIONS cquestTor Boculentary Bvifence 86106215
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Request for Documentary Evidence  §i30d & -2

Case Number: ROD-20i5 -0
Offender Name: __Cevamyy[alt Offender Number: __ (%fy¢ ____ Housing: A-{ &@-13T

********************************#***********#***************************************************
Part I - Offender Request for Documentary Evidence
Complete this form and submit to the Hearings Officer within 48-hours (excluding weekends and holidays) of service of

the charge. If you are in need of assistance to complete this form, request the services of an advisor. Only written
documentary evidence or photographs can be requested using this form.

Note: This form shall not be used to obtain information outside of the institution, to obtain information restricted

for security reasons such as video and audio recordings, to request physical evidence, or otherwise restricted by
procedure.

I request the following documentary evidence for the above offense:

Describe documentary evidence: Pem,ml W eovios) QA,O 1uadelde. Thvee (5\'ﬁaol4 E‘:Q_ cecshidy /‘qﬂ,p,mg
cQ A4 60 god an B /IG_LzmM A0 (oA <J(1L(N0l'("0( o Pisesti
Who possesses this mformatlon 4[)'(\# j’)uﬂrlnm Ul N\’MIWY /T(n\wchfiah’f‘n !MJ\* at '\-ﬂ‘ O

thow i é}_{‘i \licds le%v :n/mf?uu? Zint

Medical Release: 'Nd“mw‘q =

As the person signing this consent, 1 understand that 1 am giving permission to Medical Department staff to release the
requested information from my medical record directly to the Hearings Officer.

Offender Signature: Date:

Witness Signature: Date:

Note: A witnessing signature is only necessary when the offender is requesting information from his medical record. Any
employee of the institution can witness the offender’s signature. ?

3 3k ok 35 3 ok 3% 3 ok ok sk ok sk ok o i 35 ok 35 3k ok Sk ok ke s SOk Kok ok ke e ke sk e kst sk e ok ol ek ik sk Sk s sk sk ok ok ik sk sk i ok sk otk st 3K 3k 3508 iRk koK e skow kR ROk R sk ook ke okok

Part II - Hearings Officer's Review

Based on the accused offender's statement regarding the above requested information, it is determined that:
] INFORMATION RELEVANT - Hearings Officer will obtain information, if such information exists.
(] INFORMATION IS NOT RELEVANT — Hearings Officer will not obtain information requested.

[E/INFORMATION WILL NOT BE OBTAINED due to being from an outside source, restricted for Security reasons

such as video and audio recordings, information is not written documentation, or is otherwise restricted to the
offender.

(] REQUEST DENIED - offender failed to submit request within 48-hours to the Hearings Officer.
[J REQUEST IS INCOMPLETE and will not be processed

Hearings Officer: b\/ﬁ AL—-\ Date: g”(f "J,

If the information is relevant, an attempt wjll be made to locate the information requested. If the information is
not relevant, an attempt will not be made to locate the information. This form will be made a part of the
disciplinary record regardless of the dispesition. The offender will be advised of the disposition of this request at
least one half hour prior to the hearing.

Revision Date: 2/3/15
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Facility where heard: Wallens Ridge State Prison Date: 8/25/2015 Time: _10:38 AM

Tape No(s):

Plea: [ cuity [X] Nt Guilty [0 NoPlea Offender's Signature: PR A FE, o~
Reason for Absence/Exclusion of the Accused Offender: M W
s d [
Was the Reporting Officer present at the hesring? I:I Yes D No
NOTE: The personal appearance of the Reporting Officer at the hearing is not required for Category Il Offenses.
Was there a denial of requested Witnessss? O ves [ o and/or Documentary Evidence? O ves I no
If yes, refer to the Witness Request Form or the Documentary Evidence Request Form for the reason why the request was denied.
Decision of Hearings Officer: X] Guily [ WNotGunty - [[J Offender Accepted Penalty Offer
] Reduced to Lesser-Included Offense [0 Reduced Penalty [ Vacated for Rewrite/Re-serve
|:| Vacated Offender walved rewrite/reserve of offense D Dismissed
Reason for Decision: '

Offender Wall sald that he did not hit anyone. Captain Still testified that he investigated the altercation between offender Wall and officer Rasnick. The video
showed officer Rasnick coming to the aid of another officer that was having trouble with offender Wall and that In the process the officers ended up on the
floor. Captaln also said that as a result of the altercation officer Rasnick had to be lreated at an off site medical faculty (Mountain View Reglonal Medical
Center) for his knee and a mark under his eye that looked like it was caused by a blow. Officer Rasnick has not yet retumed to work because of the
altercation. Offender Wall was found guilty on the reporting officer testimony about what was viewed on the video, along with the injuries thal officer Rasnick

Penalty: Loss of SGT up to 90 Days - Imposed Value: 80 Days

[Z] for the above listed offense, or [:] Penalty continued or attached
[O] forthe following lesser included offense

Comment:

/A/)
A/

Name of Interprater/Translator (if appji€abl

%

Hearing Officer's Signature: Date:  8/25/2015
Print Name: Franks

Admitted to Pre-Hearing Detention: . (./ Dateln: _8/17/2015 Date Out:

Admitted to Isolation: D ves X No Date In: Date Out:

INSTITUTIONAL REVIEW: m Approved D Dismissed D Suspended Penalty

D Reduced Penalty E] Rehear [:] Reduced to Lesser-Included Offense
Comment:
I TN Pt — S l
ST YR R

Penally:  Loss of SGT up to 90 Days - Imposed Value: 90 Days (L/-, (( )‘) e Y4
[X] for the above listed offense, or [ Penalty continued on attached

D for the following offense of

Signature: %J // 4%/ Date:  8/27/2015

Print Name: Cope, NP & : Tite:  Captain

RECEIPT OF APPEAL COPIES: [ offenderintends to appeal 73 oftender does notintend to appes

This s ta certify that | have recsived a copy of this report and have been advised of my right to appeal the decision to the Facility Unit Head (Category | and Il
Offenses) and to the Reglonal Director (Category | Offenses only).

Offender’s Signature: Date:
Staff Witness Signature: - Date:
Print Name: Title:
Report run on 08/27/2015 at 8:04 AM Page 2 0f 2 Rev. 03/30/2009
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g’ VIRGINIA

\_,:: ./ DEPARTMENT OF CORRECTIONS . Disciplinary Appeal s61.73_¢-14
‘Disciplinary Appeal [ b 3
From: Offender Name: l,(a G lem = BTTNG o Dlra 194
Facility: Wal(wsa Mae Cnlaqﬂ Devegn '
Case & ’iL.o.s? 405+ 1503 Offense Date: 3 [W[i5
Offense Code: 65 -4 Offense Title: -;‘g@r_&m‘gﬁ Aosarilt: w12 anu-llienisy
Hearing Date: 32515 Penalty: L0, of 98 Dags T (- b\

SHELEVEL [ APPEAL - SEND TO THE FACILITY UNIT HEAD

NOTE: The appeal to the Facility Unit Head must be submitted within 15 calendar davs from receipt of the
completed Disciplinary Offense Report. Staff can access 2ll disciplinary documents in VACORIS. Therefore, the
only document that will be accepted for review and consideration is this Disciplinary Appeal.

JLEVEL I APPEAL - MAIL TO:

Offender Discipline Unit Department of Corrections, P. O. Box 26963, Richmond, VA 26963
NOTE: Onlv Category I convictons can be appealed to Lzvel II. Category I coavictons cannot be 2ppealed 10

Level TI, except for a reason specified in the AppeaI to Regional Adminisirator (Level II) secton of Operating
Procedure 861.1, Ojfender Discipline.

New appeal issues will not be considered at this level. Only those issues raised by the offender in the Level 1 appeal
to the Facility Unit Head or in the response from the-Facility Unit Head will be considered.

The Level II appezl must be submitted within 15 calendar davs from receipt of the response from the Facility Unit
Head. Staif can access all disciplinary documents including the Facility Unit Head’s response in VACORIS
Therefore, the only document that will be accepied for review and consideratdon is this Disciplinary Appeal.
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Level I Appeals Only: Staff must sign and date below and prowde a co'gy of this form within' two

working days to the offer?z; E afi-ecmpt of their Level I appeal. 7
Date Appeal Received b / Staff Signature: %/@

Additional pages may be attach as needed.

v Revision Dare: 8/4/1.
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COPY

VIRGINIADEPARTMENT OF CORRECTIONS B61.1A1
Disciplinary Offense Report: Repoctgenaratudiy Chureh, J¥ o
pinaty HHonse Repor. ‘Reportun on 08/17/2015.at 3:01.PM s
‘Case i ROSP-2015:1503 Re(erence .
Offender Name: Wal(.Ga:yL DOCH: 1133748 Facility: RedOnion State Prison _ o . Housiigi:A-1-GP-106T
Offeriss Cade:- 105A . iOffénse Tile: Aggravaledkssaulluponanon-offender “
-Ol{ense Dale:: 81472015 Time 4:05' FM Loeallon.

Description of Offénse (provide a: summary ‘of hiow! the offender violated this: offonse by uslng the. Formula: Who. what. whan, wharo, and how, -and
any.unusual behavior, any physlcal evidenceand its disposition, and any immiediate: acuon taken, lncludtng ‘of forcé. All:pertinont Information.
stiould be Included In the description of. the offansa to Include but notlimited to.the.use of tel .calls; 1 ,-audlolvideo recordings and.the.
use of.confidentlal information)s:

On‘August 14;" 2015 at’ approxumalely 4:05'pm: offender G. Wall did assault Officer E. Rasnlck by puching him: repealedly resulung in‘injulres
to the officer that ‘Were trealed outside Red Onion:State Prison by Mauntain:View; ReglonaIVMedlcal Center: The basisiof the charge is'the
tesult.of an investigation completed Augtist 17,2015, lntemews of he victims.and a.n Y itity footaige-were campleted and
provided.the factual knowledge in writing/this charge:

) Deséription Continuedion attached

Witneases: ) _ Subrmitted by Reporting Officer:
: : : ¥ el 'Stll, DA
T e e s ey DBV BHIROG5 Tifme: 2:39PM
0 "Wilnesses ¢antinued on alfached: o Tille:. ‘Capt'ain-

Z] Pre:Hearing: Detention If yas, attach authorization form

Date:  8/17/2015. Time: 3:00PM .
Title:  Lieutenant

EI Investigation Complale’d
Officerin'Chiarge; Slgnature 3/
PrintName:;

\ADVISEMENT OF RIGHTS" )
By:signing below, you, indicate your pre(erence regarding \he'rights Indicated: Fallure. to:respond,arindicate a preference, conslitutes:a WAIVER of 1he first
‘threetights:. The following-forms are:avallable to'the oﬁender UPON‘REQUEST in each housing unit: Wilness.Request Form, Documentary | Evidence

Requesl Farm, ‘and the Reporting Officer Response Form: The cffénder. must subinit dhese reques! forms {0 the: Heanng Ofr fear within 48-HOURS o!the
charge being’ served

P
1. DOYOUREQUESTA STAFF.OR! OFFENDER ADVISOR TO ASSIST YOU AT THE HEARING? Hves 'El No:
AdvisorNaroer - O Refused To:Respond
2. DO YOUWISHTOREQUEST WITNESSES? , [FVes [INo
[ Requestihe services of an ddvisar? 1 Advisor providéd O Refused To Respond
3. DOYOU WISHTO REQUEST DOCUMENTARY EVIDENGE? ‘ Q—YES' [ No ]
[] Request the services of anadvisor? ] Advisor'provided ) [} Refused 7o Respond: i
| 4.’DOYOU WiSH TOWAIVE YOUR RIGHT TO. 24:HOUR PREPARATION TIME PRIOR o THE HEARING? [] Yes [Z6 1
' L o O Refused: To Respond; |
| & ;do-vqu:wrsmo 'APPEAR_‘AT:‘TEKE'-DISCIPUNARY HEARING‘? T [Zfes [No f
Refusal to-appear is an admission af guilt; walver of withessgs dnd-he fight to:a disciplinary hiearing: [ Refused To Respond
. B.. YOU.HAVE THE RIGHT TO'QUESTION REPO OFFICER; IN PERSON:FOR CATEGORY'( OFFENSES. ’ S
BY:SUBMITTING A REPORTING OFFICER RESPONSE FORM FOR CATEGORY: 1] OFFENSES. )
7. YOUHAVE THE RIGHT TO ENTER'INTOA/PENALTY OFFER.. o E/ffender Received Penally.Offer Form
I'understand | have 24-hours o consider.this:offer:. ). Request the'sewvices.of an advlsor? 3 l:l Advisor provided
‘8 YOU MAY REMAIN SILENT. “Silenca doss NOT conslitiité an admissionof-gulll.
9. The'charge may be vacated.and re-served.as:a different offense; which can be'a higher, equivalent.or lesser,ofense code. .
10. YOU may be found guilty.of 3. Iesser-lndudad ‘offerise co . in accordance with Seclion: XXV, ‘

1'hava been.informed of.the charge f

& me, 8P -’u\" Kd of myrights al the. Dlseiplmary Hearlng
Servedand Witnessed By; AL, . ,;,-,, Offeiider’s Signature:
1.certify that this charge was: se .Vcd and,tho offendet m‘ sed to-signin the: Space abow:zs__
Offender. provnded copy of report: Date:” /{5 Time:
Date:setforHearing; 8/26/2016 .. Revised Dale:
LA

Pagg ol 2 : Rev. 03130/2008
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MEMORANDUM

Wallens Ridge State Prison /7 Warden: Leslie J. Fleming

To: Wall, Gary #11733749
From: L. J. Fleming, Warden 4

Subject: Disciplinary Hearing Appeal :

Offense Code: 105A Dated: 08-14-15 Tape # ROSP -VR-2015-1503
Tape Number was uploaded on CORIS as ROSP-2015-1203

Date: "~ September 15, 2015

1 have reviewed your appeal of the conviction of the above-stated offense, including your
statement of appeal, the tape recording of the disciplinary hearing, and all other relevant
material.

{On what do you base your appeal?}

You state: [ base my appeal on the clear violations to my due process rights and
violations to OP 861.1 IX. G. #3 (B & C), XV, C. #7. XV, D. #3, XI. A. #1 & 2, X. B. #4
(2 & 3) and IX. F. #5 of the established written OP governing offender disciplines.

According to the Disciplinary Offense Report you requested an advisor to assist you at
the hearing. The boxes were not checked in Q#2 and #3 to indicate that you requested
the services of advisor for witnesses and documentary evidence. You did receive
several charges on the same date and you received disciplinary documentation as
requested for each of the charges. You made no mention during this particular
hearing that you had not received the documentation that you asked for or that you
required documentation other than the two Documentary Evidence Forms that you
submitted for this case. Concerning the request to review the security camera, Mr.
Franks advised you at the hearing that Capt. Still had reviewed that evidence as a part
of his investigation and testified as to what he witnessed during the hearing. Mr.
Franks based his decision of guilt or innocence based on a preponderance of the
evidence that was submitted. Your request for an advisor has been addressed. You
also submitted two Offender Request Forms in which Hearings Officer Hensley replied
that you had been given a staff advisor and instructed you where to send all
disciplinary documentation. The Serving Officer indicated that he read you your rights
when he served the charge and also signed the document to show that you refused to
place your signature on the charge. Captain Still indicated on the DOR that he

Case 7:17-cv-00066-EKD-RSB  Document 1 Filed 11/14/16 Page 43 of 96 Resjaicdsois
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Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A  Dated: 08-14-15  Tape #: ROSP-2015-1503
Page: 2

Date: September 15, 2015

completed an investigation which included the review of the Rapid Eye camera. That
" investigation did not have to include you in the interviewing process.

Section IX. G. #3 (b & c) clearly stated when PHD is utilized, the offender will be
provided assistance if requested, to (b) meet with an advisor and (c) otherwise prepare a
defense. After clearly requesting both by way of the 8/17/15, regular request form to the
IHO (see attached) and being denied was in violation of this section.

According to the DOR for this particular offense, you were given the documentation
that you requested and the assistance that you requested. You did not mention during
the hearing that you had not received the necessary tools to prepare your defense. The
Request Forms you submitted were answered by Hearings Officer Hensley who advised
you that the Serving Officer acted as your advisor during the service of the charge.
Assistance was granted according to your responses.

Section XV. C. #7 and XV D. #3 clearly states if the offender requests the review of a
video/audio recording the need to review such is determined by the IHO. Since the IHO
simply determined that the request for documentary evidence form was the wrong form
to request such review (disregarding the 8/16/15 request submitted by offender) (see
attached #2) and requested at the hearing and no one stated “why” the evidence requested
was determined not to be necessary or relevant for review was also in violation of XV. D.
#3 which states the IHO shall rule on all matters of evidence. This important disposition
evidence requested not only supports my defense of the initial description of offense
given by the Reporting Officer, Capt. D. Still of “G. Wall did assault Officer Rasnick by
punching him repeatedly resulting in injuries” but contradicts is verbal testimony of (as
stated for the reason for a guilty decision and detailing what the video initially showed),
the video showed Officer Rasnick coming to the aid of another officer and in the process
the officers ended up on the floor. At no time is it ever mentioned, implied, or described
in any fashion the video showed me repeatedly punching Officer Rasnick causing his
injuries. Aggravated assault is defined under OP 861.1, Section III as the intentional
impermissible physical contact...with the intent to cause serious injuries. By Capt. Still’s
testimony of “The mark under his right eye looked like it was caused by a blow,” but
never did he say or indicate the video showed that blow came from G. Wall (or it was
intentionally done to cause serious injuries by him) further proves the video never
showed what was initially stated in the Offense Report as alleged. The fact that the I[HO
would refuse to even review the video footage himself clearly indicated he was not of
being an impartial fact finder in this hearing (he simply took the R/O’s account of what
he saw on the video) in violation of OP 861.1 VD. D. #2 and #11.

Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/16 Page 44 of 96 Pageid#: 44
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Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A  Dated: 08-14-15  Tape #: ROSP-2015-1503
Page: 3

Date: September 15, 2015

It is at the discretion of the Hearings Officer whether or not to review the security
camera. Mr. Franks in this instance informed you that Capt. Still had looked at the
Rapid Eye camera and would testify according to what he had observed during the
hearing. There is no form required to request a review of the camera and Mr. Franks
simply informed you of that fact. The evidence that Capt. Still testified to was that he
saw you take a swing at C/O Rasnick when that officer attempted to handcuff you. C/O
Hicks then came to you aid C/O Rasnick and all three of you fell to the floor while you
continued to fight the officers. C/O Rasnick sustained injuries to his knee and eye
which were serious enough to require treatment at the local hospital. You had the
opportunity te ask questions of Capt. Still and you did not ask him point blank if you
caused the injuries. Based on his testimony it would indicate that the fight that ensued
was a result of your refusal to be handcuffed and you told the officers, “Don’t fucking
touch me.” Based on a preponderance of the evidence it would seem that you were
agitated by the officers and fought them due to that agitation. You denied that you
repeatedly punched the officer but Capt. Still’s testimony upon reviewing the video
cannot be dismissed or ignored. You did not say much in your own defense as you
seemed concerned about a “street charge” in which your testimony at this hearing may
be used against you. Hearings Officer Franks did not review the camera simply
because Capt. Still had reviewed the Rapid Eye and testified according to what the R/O
witnessed. There was no indication that Mr. Franks was unfair or biased in this case.

Section XI. A #1 & 2, clearly states “at the offender’s request or if other limitations that
may interfere with their ability to prepare for...the disciplinary hearing, the IHO shall
appoint an advisor to assist the offender (not to be mistaken for advisor proved in Right
XIV.D). On8/17/151 sent a Request Form to the [HO requesting assistance of an
advisor to help me prepare a defense for these allegations. Since I was in Medical (with a
fractured left hand my writing hand) I was newly received form ROSP on 8/14/15 on an
Emergency transfer, without any of my property including access to OP 861.1 in which [
also requested but was denied.

This issue has already been addressed previously. You were given documentation and
information relative to the way the Disciplinary Report had been completed. You did
submit Requests Forms to the Hearings Officer which were answered. You had several
charges-on the same day and you made no mention as to which charge you had not
received assistance or documentation. You also did not say anything during the
hearing for this charge that you had not received the assistance or documentation that
you requested. .

Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/16 Page 45 of(%ml?%a}g;?d#: 45

119a



Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A.  Dated: 08-14-15  Tape #: ROSP-2015-1503
Page: 4

Date: September 15, 2015

Section X. B. #4 (2 & 3) also clearly stated an offender has the right to request assistance
from an advisor with completing the Witness Request Form and Request for documentary
evidence forms in which I also requested on the 8/17/15 request to the IHO.

You did not submit any Witness Request Forms in this case. There was no indication
that you were not given the proper documentation that you requested. As previously
mentioned you had several charges on the same day but you did not specify on the
Request Forms which case you requested assistance. You also made no mention
during this hearing that you had not received the help or documents that you needed to
prepare your defense.

Section XV. C. #7 clearly stated if the offender requests the review of a video/audio
recording, the need to review such is determined by the JHO. ,Since this request was
made on 8/16/15 and during the hearing to confirm my version and support my defense to
these allegations.

This issue has already been addressed. Capt. Still had reviewed the security camera
and testified as to what he witnessed during the hearing.

Section IX F. #5 states the OIC will investigate the situation as appropriate which may
include interviewing the accused offender, Reporting Officer or any relevant witness to
obtain additional information if necessary to determine if sufficient information exists to
notify the offender a disciplinary offense report is being brought against him. None of
this was done because per OP 830.5 transfers, facility reassignments, Section IV. J. #8 (2)
(ii)(b) state the sending facility will conduct an ICA before transfer or the Reporting
Officer will provide a signed written statement describing the pertinent facts and actions.
And Section IV #8 (2) (ii) (2 through (e) also state the following documents are to be
forwarded to the receiving facility with the offenders records at the time of transfer: (a)
ICA indicating the reason for transfer; (b) Reporting Officer’s original written statement;
(c) Any untried disciplinary infraction as well as the originals of any infractions and (e)
other pertinent documents, statement and/or reports concerning the incident and/or
transfer.

The OIC in this case, Lt. Church, coordinated efforts with Capt. Still, the Reporting >
Officer at Red Onion State Prison regarding the investigation of this incident. The

OIC is not required to interview you as part of his investigation process but may do so

if he felt it necessary. The claims that you make concerning OP 830.5 is not relevant to

the hearing which has to observe OP 861.1 regarding the disciplinary process. All of

your due process rights and privileges have been med under that policy. If you have

Case 7:17-cv-00066-EKD-RSB  Document 1 Filed 11/14/16 Page 46 of 96(%5291;;9)#: 46

120a



Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A  Dated: 08-14-15  Tape #: ROSP-2015-1503
Page: 5

Date: September 15, 2015

concerns that something was not done correctly in accordance with OP 830.5 you may
wish to speak to your Unit Manager or Building Lt. concerning that issue.

I believe since I never received an ICA (or notice thereof) prior to my transfer to WRSP
on 8/14/15, the signed written statement from the Reporting Officer were used at WRSP
to generate the disciplinary offense report without conducing any of OP 861.1 Section
IX. F. #5 because the Rapid Eye security camera footage at ROSP could. not be reviewed
at WRSP to confirm any of the allegations by the Reporting officer’s statements or obtain
any additional relevant witnesses information (because they were at ROSP in A-100
pod). T ask that you review the video footage to see this was not an offender on staff
assault as alleged but an assault on an offender.

Per OP 861.1 IX. F. #5, an investigation was conducted and indicated as such on the
Disciplinary Report. The OIC may or may not interview you as part of that
investigation. The Rapid Eye video was reviewed by Capt. Still and he reported what
he witnessed during your hearing. Mr. Franks, the moderator of the hearing, did not
deem it necessary to view the security camera to affirm or corroborate Capt. Still’s
testimony. Mr. Franks explained the term preponderance of the evidence, which was a
process by which the Hearings Officer weighed and measured each party’s testimony
based on which was more credible or more likely to have happened. C/0 Rasnick
received injuries serious enough to require advanced medical treatmeit but you would
have the Hearings Officer to believe that you had not caused those injuries. After
considering all of the evidence, Mr. Franks found you guilty based on a preponderance
of that evidence.

Offense:

On August 14, 2015 at approximately 4:05 pm, Offender G. Wall did assault Officer E.
Rasnick by punching him repeatedly resulting in injuries to the officer that were
treated outside Red Onion State Prison by Mountain View Regional Medical Center.
The basis of the charge is the result of an investigation completed August 17, 2015.
Interviews of the victims and a review of security footage were completed and provided
the factual knowledge in writing this charge. Offender charged per OP 861.1 (1054
Aggravated assault upon a non-offender).

For this hearing you requested an advisor which was CIRC Rose. You did request
witnesses but that form was not submitted to the Hearings Officer. You did request
documentary evidence.
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Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A°  Dated: 08-14-15  Tape #: ROSP-2015-1503
Page: 6 : '

Date: September 15, 2015

SUMMARY:

This is a Category I offense and the Reporting Officer, Capt. Still, was present at the
hearing via speaker phone. ‘

The Request for Documentary Evidence Form was considered in which Offender Wall
asked to review the Rapid Eye camera. Hearings Officer Franks explained that a form
was not necessary and would not be obtained because the request was not for
documentary evidence. Mr. Franks also stated that Capt. Still had looked at the
security footage and would be able fo testify as to what he saw on the video.

The second Request for Documentary Evidence Form was a request for all the
interview statements conducted by Capt. Still. The Hearings Officer stated that the
request would not be obtained because they were restricted for security reasons or
otherwise restricted to the offender.

Offender Wall was asked to give his statement concerning the incident. The offender
denied that he repeatedly punched C/O Rasnick and in fact had not hit the officer at’
all. Offender Wall said lve would be interested to see what the interview garnered after
speaking to both victims and after looking at the Rapid Eye camera.

Captain Still, the Reporting Officer, was asked to give his statement concerning the
incident. The R/O stated that C/O Hicks placed the handcuffs on Offender Wall when
the offender turned around and swung on C/0O Hicks screaming, “Don’t fucking touch
me.” Capt. Still said that C/O Rasnick came to assist C/O Hicks and all three of the
individuals began to fight. The R/0O said the security footage showed Offender Wall
Sfighting with the officers and all three were on the ground and the offender fought the

officers.

Mr. Franks confirmed that C/O Rasnick received injuries serious enough to require
treatment at a local hospital. Capt. Still commented that C/O Rasnick injured his knee
and had a reddened area round liis left eye which would indicate a punch had been
thrown. Capt. Still also said C/0 Rasnick as of the date of the hearing had not been
able to return to work.

Offender Wall was given the opportunity to ask questions of Capt. Still. The offender
wished to know what injuries the officer had received as a result of the altercation.
My. Franks said the officer had injured his knee, sustained an eye injury and had not
yet returned to work as a result of those injuries. Offender Wall asked if the officer
received stitches. Capt. Still said C/O Rasnick had not received stitches. The offender
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Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A  Dated: 08-14-15  Tape #: ROSP-2015-1503
Page: 7

Date: September 15, 2015

asked if the of the officer received stitches. Hearings Officer Franks replied he would
not deal with any issues relative to the other officer since that would be handled under
a separate case. Offender Wall asked if he had been investigated to be charged for a
possible “street charge”. Mr: Franks commented that the only case that could not be
heard at the institution was the killing or attempting to kill another person but
otherwise OP 861.1 permifted the hearing of this charge. The offender said he
preferred to not say anything at this hearing if e would have to face a street charge.
The Hearings Officer responded that Offender Wall’s only testimony was that he had
not struck cither officer but Capt. Still said the officers suffered injuries that indicated
the offender had struck the officers and one officer was injured seriously enough to
require hospital treatment. In addition Mr. Franks stated the Rapid Eye camera
captured the incident.

Offender Wall stated that if three people are scuffling around on the floor how could
there be certainty that he caused the injuries to the officers. Mr. Franks replied that he
would have to base his decision on the preponderance of the evidence. The Hearings
Officer said part of the evidence was Capt. Still’s testimony that the scuffle cane about
as a result of the offender’s refusal to be cuffed and the injuries came about because of
the fight that took place as a result of that refusal.

The offender asked Capt. Still if officer could state why the offender was being
handcuffed. Hearings Officer Franks pointed out that officers were permitted to place
cuffs on an offender at any time for practically any reason. Mr. Franks deemed the
question to be irrelevant.

Based on a preponderance of the evidence Mr. Franks found Offender Wall guilty of
the offense as charged. The penalty was set at 90 days loss of good time.

CONCLUSION:

I have listened to the taped hearing and have carefully considered both the oral and
written evidence that was submitted therein. Offender Wall’s primary defense was that
he had not struck either of the officers and had not caused the injuries to C/O Rasnick.
However Capt. Still testified that he had reviewed the security camera and witnessed
Offender Wall take a swing on C/O Rasnick when that officer attempted to place
handcuffs on the offender and then C/O Hicks came to assist Rasnick. The Reporting
Officer said that all three individuals fell to the floor and saw the offender fighting the
officers which resulted in injuries serious enough that C/O Rasnick had fo be treated at

Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/16 Page 49 of(&@m?’a@id#: 49

123a



Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A  Dated: 08-14-15  Tape #: ROSP-2015-1503
Page: 8 . ' .

Date: September 15, 2015

the local hospital. 1 therefore concur with Hearings Officer Frank’s finding of guilt in
this case.

It is my findings that sufficient evidence was presented to support the finding of guilt in
your case. Additionally, you were provided with a fair and equitable hearing with all due
process rights afforded. [ have also reviewed the penalty assessed and find that it is
appropriate and within the range of allowable penalties per OP #861.1. Therefore, this .
charge will not be dismissed.

In accordance with OP 861.1 you may submit an appeal to the Regional Administrator on
Category I Charges. This must be done within fifteen calendar days, to the following

address:
Henry JI. Ponton, Regional Administrator
Disciplinary Appeals Unit
PO Box 26963
Richmond, VA. 23261
LJF Warden/jac

cc: Hearings Officer
Records
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Henry J. Ponton

COMMONWEALT H OF VIRGINIA

Regional Administrator

Department of Corrections

5427 Peters Creek Road,

“Western Regional Office ‘ Suite 350

Roanoke, Virginia 24019-3890
(540) 561-7050

Log# 36056 Case # ROSP-2015-1503
Offense Code 105A Offense Title AGGRAVATED ASSAULT UPON A NON-OFFENDER
_Offense Date August 14, 2015 Hearing Date August 25, 2015
Disposition Guilty - l-_learin_g _| Penalty Loss of 90 Days SGT
December 8, 2015
Gary Wall, #1133749
Wallens Ridge State Prison
272 Dogwood Drive
P. O. Box 759

Big Stone Gap, VA 24219

Dear Mr. Wall:

This letter is in response to your appeal of the above-stated charge. After considering your appeal, the
following determinations have been made.

Please be advised that all of the contentions you presented .within your Level II Appeal were the exact

_ contentions that you raised within your Level I Appeal. All such contentions, upon review, have already been
answered in full within your Level I Appeal Response and/or during your original hearing. This office deems
your Warden’s response was complete and adequately addressed all of your issues.

Upon review of all documents submitted, this office finds no procedural errors. Thus, based on the
preponderance of evidence against you, the charge is UPHELD.

Sincerely,

Henry J. Pont:

HIP/msl/kls

. cc: Earl Barksdale, Warden

Case 7:17-cv-00066-EKD-RSB
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VIRGINIA DEPARTMENT OF CORRECTIONS 861.1 A1

Disciplinary Offense Report Bepurtosfisrdted by McCoy, K
Report run on 08/15/2015 at 3:51 PM

Case #: ROSP-2015-1481 Reference:

Offender Name: Wall, Gary L DOC #: 1133749 Facilily: Red Onion State Prison Housing: A-1-GP-106T
Offense Code:  105A Offense Title: Aggravated Assault upon a non-offender

Offense Date:  8/14/2015 Time: 4:05 PM Location: NJ/A - A-1-GP

Description of Offense (provide a summary of how the offender violated this offense by using the Formula: Who, what, when, where, and how, and
any unusual behavior, any physical evidence and its disposition, and any immediate action taken, including use of force. All pertinent information
should be included in the description of the offense to include but not limited to the use of telephone calls, letters, audio/video recordings and the
use of confidential information):

On the above date and approximate time while trying to place restraints on Offender G. Wall #1133749, offender spun around and tried to
strike me. This resulted in trying to gain control of the offender Wall at which point Offender Wall did strike me in my eye with his right fist.
Offender charged per D.O.P. 861.1

[1 Description Continued on attached

Witnesses:  Rasnick, E Submitted by Reporting Officer:
Hicks, JJ
Date:  8/15/2015 Time: 1:35PM
[J Witnesses continued on attached Title:  Correctional Officer

[] Investigation Completed Date: [[] Pre-Hearing Detention If yes, attach authorization form
Officer in Charge Signature: Date: 8/15/2015 Time: 3:45PM
Print Name: McCoy! KL / Title:  Lieutenant
ADVISEMENT OF RIGHTS "

By signing below, you indicate your preference regarding the rights indicated. Failure to respond, or indicate a preference, constitutes a WAIVER of the first
three rights. The following forms are available to the offender UPON REQUEST in each housing unit: Witness Request Form, Documentary Evidence
Request Form, and the Reporting Officer Response Form. The offender must submit these request forms to the Hearing Officer within 48-HOURS of the
charge being served.

1. DO YOU REQUEST A STAFF OR OFFENDER ADVISOR TO ASSIST YOU AT THE HEARING? [B’Yes D No
Advisor Name: £ / d [ Refused To Respond

2. DO YOU WISH TO REQUEST WITNESSES? [Fves [JNo
[& Regquest the services of an advisor? [ Advisor provided ) j_ [7 //, 2 5 j{ / /[ Wi [0 Refused To Respond

3. DO YU WISH TO REQUEST DOCUMENTARY EVIDENCE? &Yes [ No
Request the services of an advisor? [E/dwsor provided L-)L [7 //m ’ f{ /(, //«, [ Refused To Respond

4. DO YOU WISH TO WAIVE YOUR RIGHT TO 24-HOUR PREPARATION TIME PRIOR TO THé HEMING? D Yes @/No
[ Refused To Respond

5. DO YOU WISH TO APPEAR AT THE DISCIPLINARY HEARING? Mes D No
Refusal to appear is an admission of guilt, a waiver of witnesses and the right to a disciplinary hearing. O Refused To Respond

6. YOU HAVE THE RIGHT TO QUESTION REPORTING OFFICER; IN PERSON FOR CATEGORY | OFFENSES;
BY SUBMITTING A REPORTING OFFICER RESPONSE FORM FOR CATEGORY Il OFFENSES.

7. YOU HAVE THE RIGHT TO ENTER INTO A PENALTY OFFER. . [J-Offender Received Penalty Offer Form
| understand | have 24-hours to consider this offer. [ Request the services of an advisor? [ Advisor provided

8. YOU MAY REMAIN SILENT. Silence does NOT constitute an admission of guilt.

9. The charge may be vacated and re-served as a different offense, which can be a higher, equivalent or lesser offense code.

10. YOU may be found guilty of a lesser-included offense code, in accordance with Section XXVI.

| have been informed of the charges against me,.and advised of my rights at the Disciplinary Hearing. J\J\/
Served and Witnessed By: % / : Offender's Signature: / \f"‘q \/\[‘J\/\
I

| certify that this chargewﬁ served gré the dffend r refused to sign in the space above

Offender provided copy of report: Date: / VA e: Z Z&/
Date set for Hearing: ~_8/24/2015 Revised Date: ->=-13 Revised Date: 7”47 -2 0
Ao et Gl P45
Paae 1 of 2 Rev. 03/30/2009
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VIRGINIA DEPARTMENT OF CORRECTIONS 861.1 A2

Penalty Offer. . Report generated by McCoy, K
- Report run on 08/15/2015 at 3:52 PM

Case #: ROSP-2015-1481 :
Offender Name: Wall, Gary L DOC #: 1133749 Facility: Red Oplon State Prison Housing: A-1-GP-1086T
Offense Code: _105A Offense Title: ~Aggravated Assault upon a non-offender :
Offense Date: ~ 8/14/2015 ___  Time: 4:05PM__ Location: N/A-A-1-GP
Part|
| have reviewed the facts and circumstances of this offense and your institutional record.
| offer the following penalty: Days Suspended:

A fine up to $12.00 - Imposed Value: 8 Dollars

E for the above listed offense, or

[ for a lesser-included offense of ) //: ;
Staff Signature: y /A ‘Date: (Z’Z pIcd S’. Time: B'Qﬂ,

Print Name: McCoy,A £ / . Title:  Lieutenant

7

D Penalty continued on attached

NOTE: All three copies of the penalty offer form are to be served on the offender. After completing Part li of this form, the third
copy of the form is to be forwarded to the Hearings Officer. The first and second copies are to be given to the offender.
Part
By signing below, l indicate that | have been advised of my rights to enter mto or refuse th;s penalty offer. | understand that! -
accept the penalty offer indicated above:
1. 1 will waive my right to a Disciplinary Hearing, including any right | may have to present witnesses or other evidence in my behalf, as
well as any right | may have to ask questions of anyone who may have given a statement against me; and
2. | will plead guilty to the offense specified in the offer and accept the penalty indicated; and
3. Any appeal of this offense will be limited to a determination of whether there was an acceptance of a penalty offer and whether there
was any serious procedural error. No other reasons for an appeal will be considered; .
4. lhave 24-hours from the date the charge is served to accept this offer and | will be provided the opponunlty to consult with an
advisor, upon request;
5. If | do not accept the penalty offer, this offense will be referred for a Disciplinary Hearing; | will have the right to enter a not guilty plea

at the hearing and this penalty offer will in no way influence the outcome of the hearing or the severity of any penalty imposed as a
result of the hearing;

6. Ifl fail to respond to this offer within the time limit specified, the offer will be termmated and the offense will be referred for a
Disciplinary Hearing as indicated in #5 above. -

- A\ )
Offender Signature: ersilid \\'\)‘/V\N\‘ Print Name: \j\l\'\/\ : Date:

Serving Officer Signature: ‘</4,/(,\’ Date: M/ /f“ Time: 2% 24— -
Print Name: 2 £ ‘ Tile: Lttt :

This offender has refused to sign in the space above. | certify that this agreement was served, and that the offender has been .
advised of the conditions of acceptance

Staff Signature: i Date: ‘ Time:

Print Name:

Part il1
Choose only one (1) option and sign below. Refusal to choose an option and sign constitutes refusal of the offer

D | ACCEPT the penalty offer as indicated in Part [ and | understand and accept the conditions as stated in Part Il above. My
acceptance of this offer is totally voluntary. NOTE: Your signature accepting this offer must be in the presence of a staff member.

E/ DO NOT ACCEPT the penalty offer and understand that | will be afforded a Disciplinary Hearing.
D The offender has failed mspond to this penalty offer within the speclf' ied time limits. l\j\l\

Offender Signature: \'\/\\’\\ NN Print Name: Date:
1 certify that | have received this ﬁ)} that the above offender has signed in my presence.
7
Staff Signature: ' Date: f/ 7y / ys Time: _~ ¥4

e e |
Print Name: LY. f//r 4

Note: After the offender acceptsldeclmes the offer, the original is forwarded to the Hearings Officer by the wnnessmg staff member and
the second copy is given to the offender.

Report run on 08/15/2015 at 3:52 PM Page 1 of 1 . . Rev. 03/30/2009
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' k) VlRGlNlA
N, 2 DEPARTMENT OF CORRECTIONS

Request for Documentary Evidence 861_F6_2-IS

" Dy 2 ReqestBsr Aocunoranh eancl
Request for Documentary Evidence Wii{iﬁ_ ot Yorg e Seon

Case Number; “Z{“"’? 25" 48] - o v 05 * 16T o
= R &
Offender Name:  Caavyy \(Ja-!& ' ' Offender Number: "'173 ]JTLE h - Housing: 7~ !

o ke b seofe o e sk ke stk s s e sfeok Aok o sk sfe kol sk ksl ok okl sfeofolk 3 sk sk skt o ol s i e s ool e sl ok sk sk sk ok ok sk ok ok o ok ke sk e s sk sk oleoleok ok s sk skl sk sk ko kel koK
Part I - Offender Request for Documentary Evidence

Complete this form and submit to the Hearings Officer within 48-hours (exéludmg weekends and holidays) of service of
the charge. If you are in need of assistance to complete this form, request the services of an advrsor Only written
documentary evidence or photographs can be requested-using this form.

Note: This form shall not be used to obtain information outside of the mstltutmn, to obtain mformatlon restricted

for security reasons such as video and audio recordings, to request physical evidence, or otherwise restricted by
procedure.

[ request the following documentary evidence for the above oﬁ‘ense

Describe documentary evidence: 4\.‘3\/9@ 2 fooed -0 neds W\«re.e_,tax Qﬂ-ﬂ) - CYL aef,w‘z\ﬂ

£ g + vty At e a3 55 B0
Who possesses this _informa‘non: —"223"7 3 W sy - 7 3 Ar"M B«\azq‘CL o Rnles?, g gy Mw‘f
‘Describe how this information is relevant to your charge: i RN LL‘.,\, >, 'Q 641, OXM eﬁ/ s lL
Shod € Newes j?‘) proclrosh D \ln&\)/ ’\\c’% 1% a.l~ \ﬂm K Siou' e U"’u‘f

N \‘fnoo\ W, ohrW—e mu!\-'p—“ awm{\e asls i alvaad Gis Lizf\usugz
ARcactue T 5o vk e, ‘(\zshlom\e, (Jv e gL o o Hen

Medical Release:

. As the person signing this consent, I understand that I am giving permlsswn to Medical Department staff to release the
requested information from my medical record directly to the Hearings Officer.

Offender Signature: : ' Date:

Witness Signature: : ~_ Date:

Note: A witnessing signature is only necessary when the offender is requesting information from his medical record. Any
employee of the institution can witness the offender’s signature.

. #**t#***#************#****#********#********************************#*****************#*********
_ Part I - Hearings Officer's Review )
_Based on the accused offender's statement regarding the above requested information, it is determined that:
(] INFORMATION RELEVANT — Hearings Officer will obtain information, if such information exists.
7] INFORMATION IS NOT RELEVANT - Hearings Officer will not obtain information requested.

[JANFORMATION WILL NOT BE OBTAINED due to being from an outside source, re,smﬂed-ﬁmwcglé_

such-as video and audio recordings, information is not written documentation. or is otherwise restricted to
offender. :

(] REQUEST DENIED - offender fafled to submit request within 48-hours to the Hearings Officer.
[0 REQUESTISIN OMPLETE d will ng roces_sed

Hearings Officer: Date: 5/ / 7'//’

If the information f§ relevafit, an atteép/ will be made to locate the information requested. If the information is
not relevant, an dttempf will not be made to locate the information. This form will be made a part of the
disciplinary recorg regardless of the disposition. The offender will be advised of the disposition of this request at
least one half hour prior to the hearing.

Revision Date: 2/3/15
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IRGINI R t for D tary Evid 861_F6
s
DEPARTMEN C I equest for Documenta idence 2-15

Y Qercm-:’f-ew S eaesy
Request for Documentary Evidence e,\;‘o‘\awo%vm feait with -
Case Number:  \<OSP -901% ~ UH Wt S fov log#
Offender Name: (s By vt Offender Number: _ 1123749 Housing: Al -aP - 1047

e ok 3R o o o ok ok s ol sk sfeof e s ok feofe ok el e o ook sk sl s R o s ok s el ol ok o e ok s ke e ok o sk ok sl ke o sl sl ok ot o ok ok sk s sheskok sk ok sk slof sk ok sk ook ok kool ok sk ok sk
Part I - Offender Request for Documentary Evidence

Complete this form and submit to the Hearings Officer within 48-hours (excluding weekends and holidays) of service of
the charge. If you are in need of assistance to complete this form, request the services of an advisor. Only written
documentary evidence or photographs can be requested using this form.

Note: This form shall not be used to obtain information outside of the institution, to obtain information restricted

for security reasons such as video and audio recordings, to request physical evidence, or otherwise restricted by
procedure,

I request the following documentary evidence for the above offense:

Describe documentary evidence: Xyuq Wy \hvy\ V0 oy WIP Hohyor 1, Lt Hon wewo, ov Daveg Wve, % ~f<\\mmv¢.
/?7 1 A }AL (=] v)gl‘ >

Who possesses this information: -2?2,@3 sl 8. (A% »{) ‘Q ASR_ov U\myi— m MM‘ j{l /—,L'DJ«/- ’Bm)u,,,,(?
}
Describe how this information is relevant to your charge: ¢

he g
resiames tn ’&T\ wdov Gl | T & EDum s ama:ll“‘v'lfd"*n “’H‘vﬂ&e j(\\LA . s vempfiod & \Dex/ oy

o
axyralemeo. voill %osfmb:? %) c?#m\ Tya qumxf fa MIC  Red Grmms /’msﬁﬂ mcﬂ radtice. Cov

3 {7 ‘ o Ders, | ol %o e reckdined 40 +alk-trn g L
\ . 1 4 e

Medical Release:

As the person signing this consent, [ understand that [ am giving permission to Medical Department staff to release the
requested information from my medical record directly to the Hearings Officer.

Offender Signature: Date:

Witness Sighature: ; Date:

Note: A witnessing signature is only necessary when the offender is requesting information from his medical record. Any
employee of the institution can witness the offender’s signature.

3k sfe 358 ook e o5 e ke ke 3odeofe 3 obe ok R st abe o sk ook e ek o 38 e ok ke ek o ok sk ok e 3k o of ool sk o sfe sk ke ke ol o sk e sk ok sk sl ok 3K ool e o sk e e sk SR sk sfe e sl stk sk o s sk sk sk ok ke sfofeole sl ok R ek ek oF
Part I - Hearings Officer's Review

Based on the accused offender’s statement regarding the above requested information, it is determined that:
[ INFORMATION RELEVANT — Hearings Officer will obtain information, if such information exists.
(] INFORMATION IS NOT RELEVANT — Hearings Officer will not obtain information requested. -

[~ TNFORMATION WILL NOT BE OBTAINED due to being from an outside source. restricted for security reasons

such as video and audio recordings, information is not written documentation, or is otherwise restricted to the
offender. :

[ REQUESTIS
Hearings Officer:

i
Date: Jé/ =/ 7 /3

If the mformahon?relev t, an aqéré will be made to locate the information requested. If the information is
not relevant, an attemp( will not be made ta locate the information. This form will be made a part of the

disciplinary record regardless of the disposition. The offender will be advised of the disposition of this request at
least one half hour prior to the hearing,

Revision Date: 2/3/15
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e VIRGINIA ~ Witness Request Form 861_F5_2-15
N DEPARTMENT OF CORRECTIONS ) 4 -

i

m
fwo of2; 7 thiess R Requuest 2 0grus Sent

Wxtnc;s Request Form " H_(\ 2., Regue RIDY ST Wﬂ &ud

Case Number: ST 015 -(ud{ ‘ -‘imf Or Bk
Offender Name: > : A 'Offender Number: f)_")'(aq Housing: +3 &2 30T

l !
Offense Code: 196 A Offense Title: «‘W@B%QFQ + §sau\3<-m_qy; 3 Vi »;‘_Q Nuder .
rr) \

: - LiAM ) \
Offense Date: 61‘( I%B‘ Approximate Time: _40S “T3RM  Location: h&/}\ Al &p
FRKRRKKERARR KRR SR RRB Kok bk kok EFmEERERES £

T D e r e e o oy e e
PART | - OFFENDER REQUEST FOR WITNESS

Complete a separate form for each witness requested and submit this form d:rectly to the Hearings Officer thhm 48-hours
(exeluding weekends and holidays) of service of the charge. You may request the assistance of an advisor if needed.

1 request the following person to provide a statement for the above offense:

A. Name of Offender: . Offender Number(if known): Housilng:

B. Name of Staff: L(ML"DO’\"(JD PO /\('m\rnl ;i’(r}g;; Title (ifknown): __C.f¢
. |

c Name of Qutside Witness:

Address:

Offender Signatwre: __ MNAAM A NAM Due )l he

tt*"#t!'i“*‘*‘tt#!t*‘tvt#évtttit}l*tt"‘v“#tt-k!Cl#‘t-"itttl"‘It‘l(i#l‘ltttat;:‘ittttt&tt"n'ﬁit“t‘t.tt‘!

PART l{ ~-WITNESS STATEMENT
You have been requested as a witness for the above-refereaced offender. [n the space below, please provide a siatement as 10 your dircct
knowledge of the iacident pcnaming 1o the accused otfender, OFFENDER WITNESS ONLY - 1 do not wish to be a witness [

The hearing is scheduled for: Return to'the Hearings Officer no later than:
STATEMENT: :
Z coold ppt scp 4 \4.\,{‘/'{!\:/\-4:' cliae  fy wbee Yre
/“\'vg\-d\‘IL JAAII){/INW C/ ) i

N i :
Witness Signature: E’ M 3 c Dae: ©-1%-15"

vtﬁlvhl't!!tt#ti‘tlt‘t!##‘t#tt*##"t#‘tttlt*‘v‘l‘*!‘?‘#’.#ti‘t%#ttttt‘t‘0t‘tt!t‘04-ttt“tttkt‘tt‘tl‘l“k*tﬁtt‘tt
PART 111 - HEARINGS OFFICER REVIEW
[ Statement is relevant to the offense, and the statement will be addressed in the stc:prinary Hearing,
g Statement is NOT relevant to the offense, and the statement will NOT be addressed in the Disciplinary Hearing.
Request DENIED ~ offender failed to submit request within 48-hours to the Hearings Officer.
[ Request is incomplete and will not be processed.

Hearings Officer: L\/ ﬂ— H . Date: - 9 ’ZQ‘;’J !
Print Name: I IZ Mph/ 4 / N

|

Revision Date: 23.15

PE . RABEHS LIPS
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VIRGINIA DEPARTMENT OF CORRECTIONS 861.1A-5
D(_)C Location: WRSP Wallens Ridge State
Notice of Postponement Report Filean

Report generated by Franks, CW
Report run on 08/28/2015 at 8:05 AM

Offender Name: Wall, GaryL . Case: ROSP-2015-1481 - DOC# 1133749
Offense Code: 105A Offense Title: Aggravated Assaulf upon a non-offender (Aug 1 2007 - Dec 31 9999)
Offense Date: 08/14/2015 | Reporting Officer: Hicks, JJ ’

Title: Correctional Officer

NOTICE OF POSTPONEMENT: (revised hearing date)

This is to inform you that your Disciplinary Hearing for the above listed offense has been rescheduled for: (The hearing is still
within the authorized timeframe.)

Date: 09/02/2015

{

Offender's Signature: &\/ W’OQ@ Date: 00{2%1 lg

Notice Served By:

3 ﬂ bate: J'/-’ZXS,K‘ Time: g:zf?

Original to Hearings Officer— Copy to Offender

Page 1 of 1

. _ - - - i : . ”f
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VIRGINIA DEPARTMENT OF CORRECTIONS 861.1A5
. DQC Location: WRSP Wallens Ridge State
Notice of Postponement Report Prison

Report generated by Franks, CW
Report run on 09/02/2015 at 7:55 AM

Offender Name: Wall, Gary L Case: ROSP-2015-1481 DOC#: 1133749
Offense Code: 105A Offense Title: Agéravated Assault upon a non-offender (Aug 12007 - Dec 31 9999)
Offense Date: 08/14/2015 Reporting Officer: Hicks, J J

Title: Correctional Officer

NOTICE OF POSTPONEMENT: (revised hearing date)

This is to inform you that your Disciplinary Heanng for the above listed offense has been rescheduled for: (The hearing is still
within the authorized timeframe.)

Date: 09/08/2015

Offender’s Slgnature

Date: LT/ /Z'/ ‘g
I

. - — 22
Notice Served By: A} : Date: - f 2 75 ~ Time: ﬁ/@r

Orlgmal to Hearings Officer— Copy to Offender

Page 1 of 1

HBEAS ComDUs
Case 7:17-cv-00066-EKD-RSB  Document 1 Filed 11/14/16 Page 62 of 96 (BGQWW)

136a



W&‘%ﬁ,@mﬁ’ SR
Z(continu

OFFENSE REPO
wﬁ%&g s
Wall

Hearing Location: Wallens Ridge State Prison

Date:  9/8/2015 Time: 9:50 AM

Plea: [ cuity X Not Guity [ NoPlea Offendar's Signature:

Advisor's Name: CIRC Advisor's Signature;

If the Offender is absent from hearing,explain why:

Isthe Reporting Officer present at the hearing? % 3 N

Has there been a denlal of requested Witnesses? O ves O no

Has there been a denial of Documentary Evidence Forms? [] oo ] Mo

ARI

X ouiy [ NotGuity * [ Dismissed . [] Accepted Penaity Offer within 24 Hours of Service
E] Informal Resolution D Reduced to Lesser-Included Offense D Reduced Penalty
El Vacated - Offender waived rewrite/reserve of offense D Vacated for Rewrite/Re-serve
Xl Forthe Offense of: 105A - Aggravated Assault upon a non-offender
[[] Forthe lesser included offense of:

Reason for Decision:

OFFICER HICKS STATED THAT HE WAS ATTEMPTING TO CUFF OFFENDER WALL TO TAKE HIM TO
SEGREGATION AND HE THEN WAS ASSAULTED BY OFFENDER WALLHE STATED THAT OFFENDER WALL
STRUCK HIM IN THE EYE WITH HIS FIST REQUIRING THREE STITCHES. DURING THE HEARING OFFENDER WALL
STATED THAT HE WAS THE ONE WHO WAS ASSAULTED AND IF HE STRUCK OFFICER HICKS HE DID NOT MEAN

TO.OFFENDER WALL STRUCK OFFICER HICKS WITH A CLOSED FIST.THEREFORE [ FIND OFFENDER WALL
GUILTY OF AGGRAVATED ASSAULT UPON A NON-OFFENDER. '

Penalty: Loss of SGT of up to 180 days - imposed Value: 180 Days

Comment
Hearing Officer’s Signature: Zv ﬂ Lt_.=. Date: 9/8/2015
Print Name: Hensley, WR \ )

INSTITUTIONAL REVIEW:

[X] Approved [] Dismissed ] Suspended Penalty [1 Informal Resolution

[ Reduced Ponalty ~ [] Rehear [] Reduced to Lesser-ncluded Offense

fX] For the Offense of: ' 105A - Aggravated Assault upon a non-offender ¢

[7] For the lesser Included offense of:

Comments:r
Penalty:  Loss of SGT of up to 180 days -~ Imposed Value; 180 Days

Signature: &/‘47{ /4 %4/ Date: 91812015
Print Name: Cope, NP

Titte: _Captain

Report run on 09/08/2015 at 3:19 PM Page 2 of 2 _ . Rev. 08/15/2015
Case 7:17-cv-00066-EKD-RSB  Document 1 Filed 11/14/16 Page 63 of Q@Agyetds63
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MEMORANDUM oo e s

o

‘Wallens Ridge State Prison Warden: Leslie J. Fleming

To: Wall, Gary #1133749
From: L.J. Fleming, Warden
Subject: Disciplinary Hearing Appeal

Offense Code: 105A Dated: 08-14-15 Tape # ROSP-VR-2015-1481

Date: September 21, 2015

I have reviewed your appeal of the conviction of the above-stated offense, including your
statement of appeal, the tape recording of the disciplinary hearing, and all other relevant
material.

{On what do you base your appeal?}

You state: I base my appeal on the clearly established due process violations in OP
861.1 XII#2, XV.C.#7 & D.#3,XV. A#1 & 2,X.B.#4 (2 & 3) and IX F. #5
Governing Offender Discipline in the Virginia Department of Corrections. Violation of
XII. #2 which clearly states in plain langnage: 15 days to conduct hearing if on PHD ...or
any other detention states for the charge. Since I was removed from General Population
at ROSP and was immediately transferred to WRSP on 8/14/15, the (attached) ICA Form
I préesented during the disciplinary hearing clearly indicated I was being placed on
Special Housing. A general forum for special purpose bed assignment including general
detention and pre-hearing detention as stated in 861.1 III (Definitions) for the 105A.
Being per OP 830.5. IV. J. #8 (a) (ii) (b) and IV J # () (iii) (a) through (¢) governing
Emergency-transfers clearly stated, “If an offender is transferred before the sending

- facility conducts an ICA, the Reporting Officer will provide a signed written statement
describing the pertinent facts and actions.” Since the justification for my emergency
transfer was the aggravated assault on two, non-offenders and I did not have an ICA
before being transferred the Report given by C/O Hicks was used for this purpose
(transfer) and my initial assignment to Special Housing upon my arrival to WRSP on
8/14/15. Therefore under Section OP 861.1 IX. G. 1 & 2 the 8/14/15 ICA placed on me
(General or Pre-Hearing Detention). Since I was never given an Authorized Continuance
by the IHO by way of the Notice of Continuance Form per OP 861.1 XII. A, to conduct a
hearing outside of the 15 days prescribed in XII #2 and I was not allowed a meeting with
an advisor (upon request dated 8/17/15 per 10 861.1 IX. G. #3 (b & c) was also violated,
violating both of these clearly established due process rights.

Hevees Comols
Case 7:17-cv-00066-EKD-RSB  Document 1 Filed 11/14/16 Page 66 of (¥ 4EiE€5pees))

140a



Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A Dated: 08-14-15 Tape #: ROSP-2015-1481
Page: 2

Date: September 21, 2015 -

Hearings Officer Hensley explained during the hearing that the Disciplinary Offense
Report did not indicate that you were placed in Pre-Hearing Detention. Mr. Hensley
can only go by what is presented before him. You were placed in PHD from one of the
numerous charges that you received but it was not this particular case. The hearing
must then be conducted within 30 calendar days before an Authorized Continuance
would be required. You were served Notices of Postponement and you signed each one
and both were within the authorized timeframes per policy. Concerning OP 830.5 the
Reporting Officer was at the hearing via speaker phone and you had the opportunity to
ask him the questions you submit in this forum. C/O Hicks was available at the
hearing to give his testimony and to respond to any questions that you or your advisor
posed to him. The issue of the ICA was not known by Hearings Officer Hensley and
he handled your hearing in accordance with OP 861.1. According to the Disciplinary
Offense Report for this charge, you were assigned an advisor to assist you at the
hearing, and Lt. King confirmed in writing that he advised you concerning the
witnesses and documentary evidence. You submitted disciplinary documentation-that
was read into the record. . '

The Request Form that you wrote to the Hearings Officer was answered appropriately
by that department. You had several charges on this date and you did not specify
which charge you were referring to.

Violation of OP 861.1 XV. C #7 & D #3 which clearly states if the offender request the -
review of a video/audio recording...the need to review such is determined by the IHO.
Since the ITHO simply determined that the documentary Evidence Request form was the
wrong form to request such, disregarding the 8/16/15 Request Form submitted by me and
several verbal request during the hearing, then stating I needed to convince him to do
such (after pointing out several distinctive actions testified to that could only be
confirmed or contradicted by reviewing the irrefutable evidence requested nor did he
state why this dispositive evidence was not necessary for review to adequately present or
confirm my defense to these allegations.

The Hearings Officer has the.authority to review the security tape or not. Mr. Hensley
explained during your hearing that a form was not required to request a review of the
camera and that he need only be convinced to do so during the course of the hearing.
After hearing both your testimony and that of C/0O Hicks, the Hearings Officer did not
Seel that he needed to review the security camera. That decision may have been based,
in part, on the fact that two certified officers were injured to the extent that C/O Hicks
was off at least two weeks from work. C/O Rasnick had to be treated at the local
hospital due fo the severity of his injuries. The evidence indicated that the altercation
was so intense that all three participants received injuries due to the violent interaction

Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/16 Page 67 of 96 (%z%?i%j: 67
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Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A Dated: 08-14-15 Tape #: ROSP-2015-1481
Page: 3

Date: September 21,2015

of those involved. Your stance that you never struck either of the officers was not a
credible defense. ’

Violations of XI. A #1 & 2 which clearly states at the offender’s request....or if other
limitations that may interfere with their ability to prepare for....the disciplinary hearing
the IHO .... Shall appoint an advisor to assist the offender (Not to be mistook for XIV. D
rights). The attached #2 8/17/15 request clearly shows while in medical with a fractured
bone in my left (writing) hand and without any of my property, indicating access to the
OP 861.1 (which was also requested) were all denied.

Lt. King acted as your advisor concerning the disciplinary documentation that you
requested. You were able to submit the necessary documentation which was made a
part of the record during the hearing. The Request Form that you sent to the Hearings

" Officer was answered adequately. You did not express any concerns about OP 861.1
during this hearing nor did you indicate that your request for information was denied.
As previously stated you received several charges during the same time frame but you
made no statements during the hearing that you had not received the documentation
that you requested for this particular hearing. '

Violation of OP 861.1 X. 3 & 4 (2 & 3) which clearly states the right to
request...assistance from an advisor with completing the Witness Request and

Documentary Evidence Request Forms which were also denied and the 8/17/15 request to
the IHO.

This concern has been previously addressed. The Request Form that the Hearings
Officer received was answered. You submitted both a Witness Statement and Requests
for Documentary Evidence which were read into the record.

Violation of OP 861.1 IV. F. #5 clearly stated the OIC will “Investigate the situation as
appropriate which may include interviewing the accused offender, Reporting Officer or
any relevant witness to obtain additional information, if necessary to determine if
sufficient information exists to notify the offender a DOR is being placed against him.”
But this was not nor could have been done because additional witnesses (in A-100 pod)
and the Rapid Eye video footage were at Red Onion and is not accessible at WRSP to
investigate my claims of assault on Officer Hick’s allegations to have a charge generated
at WRSP.

The OIC did review the charge and found that it met the standard for the case to be
heard by the Hearings Officer. The OIC may interview the accused offender, the
Reporting Officer or any other witness but that is not a requirement for every case.

Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/16 Page 68 of 96 (Qpﬂg‘gbﬁ;@)w
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Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A Dated: 08-14-15 Tape #: ROSP-2015-1481
Page: 4

Date: September 21, 2015

The Hearings Officer has the authority to review the security camera but cliose not to
do so in this case. The Reporting Officer was available to give his testimony and you
were given ample opportunity to ask him questions during that hearing. Also if Mr.
Hensley deemed it necessary to review the Rapid Eye camera, accessibility would not
have been an issue.

Offense:

On the above date and approximate time while trying to place restraints on Offender G.
Wall #1133749 offender spun around and tried to strike me. This resulted in trying to
gain control of Offender Wall at which point Offender Wall did strike me in my eye

with his right fist. Offender charged per OP 861.1 (1054 — Aggravated Assault upon a
non-offender).

For this hearing you requested an advisor which was CIRC Pendleton. You did request
witnesses. You did request documentary evidence.

SUMMARY:

This is a Category I Offense and the Reporting Officer, C/O Hicks, was present via
speaker phone from Red Onion State Prison for the hearing. -

Offender Wall asked Hearings Officer Hensley a question concerning PHD which was
indicated on the Disciplinary Report had not been utilized for this charge. The
offender said C/O Hicks said the offender had been placed on PHD upon the
offender’s arrival at WRSP. Mr. Hensley responded that the offender had been placed
on Pre-Hearing Detention for one of the several charges he had received but it was
unclear which charge the PHD had been applied. The Hearings Officer also clarified
that since the charge had been received at Red Onion State Prison, that facility would
determine if PHD had been utilized or not.

My, Hensley considered the Witness Statement from C/O Hess at Red Onion. C/O
Hess stated that he could not see anything due to where the incident happened. The
statement was deemed not relevant by H/O Hensley. Therefore the officer would not be
required to testify at the hearing.

The Request for Documentary Evidence for any written VADOC, LOP policy, written
memo or directive governing a population offender’s movement. The request was

Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/16 Page 69 of 96
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Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A Dated: 08-14-15 Tape #: ROSP-2015-1481
Page: 5

Date: September 21, 2015

deemed not relevant by Mr. Hensley because the focus was on what happened during
the incident and not what lead up to the incident.

The Request for Documentary Evidence was the request to review A-100 pod’s three
Rapid Eye security cameras during the incident. Mr. Hensley explained there had

been no need to request review of the camera on a Documentary Evidence Form. The
Hearings Officer said the Hearing Officer need only be convinced fto review the camera
.during the course of the hearing. Mr. Hensley clarified the difference between
documentary evidence and physical evidence for the offender’s future reference.

Offender Wall was asked to give his testimony concerning the incident with clear
instructions from Mr. Hensley to only speak about what happened when the offender
got to the vestibule and not what occurred prior to the incident. Offender Wall stated
that he and C/0’s Hicks and Rasnick had been walking toward the vestibule door with
the offender in front and the two officers behind him. The offender said that he
stopped at the vestibule door and turned around. Offender Wall said C/O Hicks
stopped and had the walkie-talkie to his ear while C/O Rasnick continued to come
Jforward toward the offender. It was clarified that the vestibule door never opened.
The offender said that C/0 Rasnick came forward and grabbed the offender’s arm and
a scuffle ensued. Offender Wall said C/O Rasnick swung at the offender striking him
on his left eye causing the offender to duck to the left in an effort to.avoid any further
blows. The offender said C/O Hicks came in to assist C/O'Rasnick. Mr. Hensley then
asked the offender where C/0 Rasnick struck the offender who said the officer struck
him on the top of his head. Offender Wall said at no time did C/O Hicks ever tell the
offender to present himself to be handcuffed.

For clarity Hearings Officer Hensley asked the offender to explain which officer
attacked him. Offender Wall said C/O Rasnick attacked him and C/O Hicks assisted
Rasnick and all three individuals went to the ground with Wall on his back. The
offender said C/O Rasnick continued to hit the offender in his face while Wall
attempted to avoid the blows by rolling toward his right side. Offender Wall said that
_he and C/O Hicks collided. The offender said at no time did he attempt to throw or
actually threw a punch at either of the officers.

Mr. Hensley asked why C/O Rasnick assault the offender out of the blue. The offender
said when the officers told him to “shut the fuck up” and go in his cell, Offender Wall
said he said, “Shut the fuck up. I’m talking to him.” The offender said C/O Rasnick
was in an agitated stated and C/0 Hicks stopped C/O Rasnick from coming down from
the top tier. The offender said he continued to curse back and forth with the officers
while he continued to walk toward his cell. Offender Wall said that was the reason he
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Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A Dated: 08-14-15 Tape #: ROSP-2015-1481
Page: 6

Date: September 21, 2015

wished to have the security camera reviewed, The H/O asked the offender if he had
also been in an agitated stated. The offender said he had only been responding to the
officer’s “ignorance” and Wall said he also had been ignorant to respond.

My, Hensley asked if there any injuries to the three people involved in the incident.
Offender Wall said he had a cracked bone in his hand, lacerations to his wrist from the
handcuffs, two black eyes and several knots to the front and back of his head. The
Hearings Officer asked if the scuffle was an all-out brawl. The offender again denied

that he ever threw a punch and said that he only saw C/O Rasnick throw punches
during the altercation.

C/0 Hicks was asked to give his statement concerning the incident once the officers
and the offender arrived at the vestibule door. The Reporting Officer said that when he
arrived at the vestibule door, he ordered the offender to get on the wall. C/O Hicks
said he did not want to chance going through the vestibule door in case something
occurred and the officers did not have any.assistance. It was confirmed that C/O
Rasnick had been at the vestibule door as well. C/0 Hicks said that when he reached
JSor the offender, Wall spun around and swung on the officer but missed. The

" Reporting Officer said the offender could have “cleaned my clock” if the blow had
connected.” C/O Hicks testified that he grabbed Offender. Wall arovnd the waist aml
the two fell to the ground. Hicks said that C/O Rasnick tried to gain control of the
offender’s feet in order to subdue the offender. C/O Hicks stated that he had Offender
Wall’s left arm and was attempting to find the right arm when the offender struck the
officer in the eye.

Hearmgs Officer Hensley comment that Offender Wall said that the incident began
with C/O Rasnick and then C/O Hicks came to Rasnick’s rescue. The Reporting
Officer replied, “No sir. That is now how I recalled it at all.”

Offender Wall was given the opportunuy to ask questions of C/O Hzcks The offender
asked if the R/0 sustained any injuries. -C/Q Hicks said he received injuries to the
right eye that required three stiches to close up as well as a fracture to the officer’s
hand. Mr. Hensley asked how long C/O Hicks was off from work. The R/O responded
that he was off for two weeks. The offender asked if the security camera would show if
the blow that struck the officer in the face had been intentional or not since the
offender had been charged with aggravated assault. Mr. Hensley commented that the
only person that would know if the blow had been intentional or not would be Offender
Wall. The Hearings Officer explained that neither C/0 Hicks nor the video woild be
able to make that determination. However, Mr. Franks asked C/O Hicks if the officer
thought Offender Wall had intentionally struck the officer. C/O Hicks replied that he
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Wall, Gary #1133749 Disciplinary Appeal Hearing
Offense Code: 105A Dated: 08-14-15 Tape #: ROSP-2015-1481
Page: 7

Date: September 21, 2015

had been trying to restrain the offender and any activity from VQ[fender Wall would
have been intentional in the R/O’s opinion. 1t was determined that during the scuffle
the ojfender had struck C/O Hicks with his fist closed.

Offender Wall maintained that he was on the ground and never struck either officer
and the video would support his statements.

The offender had no further questions from C/O Hicks and the officer was dismissed
from the hearing.

Offender Wall addressed a concern he had about OP 830.5 about an offender transfer.
The offender said that he had not received an ICA before he was transferred to WRSP
from ROSP. Offender Wall said he had been told that he was on PHD and should
have had the hearing within 15 days according to policy. Mr. Hensley responded that
he would not be aware of the offender being in PHD unless the Disciplinary Report
indicated such and showed that the box had been checked. The Hearings Officer also
said that C/O Hicks had been off work for two week and he could not have conducted
the hearing before the R/0 came back to work.

Offender Wall said that an authorized continuance would have to have been enforced
either way. Mr. Hensley replied that according to the DOR, Pre-hearing Detention had
not been recommended for this particular case. Concerning the review of the security
camera, Mr. Hensley said he would not look at the footage because C/O Hicks said he
had been struck i in the eye that required stitches and had received a fractured hand.
The Hearings Off cer opined those injuries had been consistent with an assault upon
the officer.

Therefore based on the evidence that was submitted, Mr. Hensley found Offender Wall
guilty of the offfense as charged. The penalty was set at 180 days loss of good time.

CONCLUSION:

I have listened to the taped hearing and have carefully considered both the oral and
written evidence that was submitted therein. Offender Wall denied that he ever threw a
punch at either Officer Hicks or Rasnick. In fact the offender said that he had been the
one that was assaulted by the officers and the security camera would support his
statements. However, C/O Hicks’s version of events indicated that Offender Wall had
struck him in the eye during the time that he and the offender were scuffling on the
-ground. During that struggle both officers received injuries that caused them to lose
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Wall, Gary, #1133749 Disciplinary Appeal Hearing
Offense Code: 105A Dated: 08-14-15 Tape #: ROSP-2015-1481
Page: 8

Date: September 21, 2015

~ time from work. All three individuals received injuries which would indicate that a
fight took place that required considerable effort by the officers to subdue Offender
Wall while the offender forcefully rebuffed the officer’s attempt to restrain the
offender. I therefore agree with Mr. Hensley’s finding of guilt in this case.

It is my findings that sufficient evidence was presented to support the finding of guilt in
your case. Additionally, you were provided with a fair and equitable hearing with all due
process rights afforded. I have also reviewed the penalty assessed and find that it is
appropriate and within the range of allowable penalties per OP #861.1. Therefore, this
charge will not be dismissed. '

In accordance with OP 861.1 only issues not addressed by the Warden may be appealed
to the Regional Administrator on Category II Charges. This must be done within fifteen
calendar days, to the following address: .

Henry J. Ponton, Regional Administrator

Disciplinary Appeals Unit

PO Box 26963

Richmond, VA. 23261
LJF Warden/jae

cc: Hearings Officer
Records
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COMMONWEALTH OF VIRGINIA

Department of Corrections WO
y v eters Creek Road,
Western Regional Office Suite 350

Roanoke, Virginia 24019-3890
(540) 561-7050

Henry J. Ponton
Regional Administrator

Log# 36097 Case # ROSP-2015-1481

Offense Code 105A ) Offense Title AGGRAVATED ASSAULT UPON A NON-OFFENDER
Offense Date 8/14/2015 Hearing Date 9/8/2015

Disposition Guilty — Hearing Penalty Loss of SGT — 180 days

November 9, 2015

Gary Wall, #1133749
Wallens Ridge State Prison
272 Dogwood Drive

P. 0. Box 759

Big Stone Gap, VA 24219

Dear Mr. Wall:

This letter is in response to your appeal of the above-stated charge. After considering your appeal, the
following determinations have been made.

ISSUE #1: Operatmg Procedure 861.1 sections XII.2, XV.C.7&D.3, XV.A1&2, X.B.4.2&3, and IX.F.5
were violated.
Contention was adequately addressed by the Facility Unit Head; refer to number one (1).

ISSUE #2: Since the justification for your emergency transfer was the aggregated assault on two non-
offenders, and you did not have an ICA before being transferred, the report given by Correctional
Officer Hicks was used for this transfer and initial assignment to Special Housing upon your arrival to
Wallens Ridge State prison on 8/14/2015.

Contention was adequately addressed by the Facility Unit Head; refer to number one (1).

ISSUE #3: You were never given an Authorized Continuance by the Hearings Officer by way of the
" Notice of Continuance Form per Operating Procedure 861.1 section XIL A to conduct a hearing outside

of the 15 days prescribed in section XIL2 and you were not allowed a meeting with an advisor which

also violated your Due Process Rights.

Contention was adequately addressed by the Facility Unit Head; refer to number one (1).

ISSUE #4: Operating Procedure 861.1 sections XV.C.7 and D.3 was violated.
Contention was adequately addressed by the Facility Unit Head; refer to number two (2).

ISSUE #5: Operating Procedure 861.1 section XI.A.1&2 were violated. In addition, the attached -
request on 8/17/2015 clearly showed that while in medical with a fractured bone in your left hand and

without any of your property indicating access to Operating Procedure 861.1were all denied.
Contention was adequately addressed by the Facility Unit Head; refer to number three (3).
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ISSUE #6: Operating Procedure 861.1 section X.3&4 (2&3) were violated.
Contention was adequately addressed by the Facility Unit Head; refer to number four (4).

ISSUE #7: Operating Procedure 861.1 section IX.F.5 was violated.
Contention was adequately addressed by the Facility Unit Head; refer to number five (5).

Please be advised that all of the contentions you presented within your Level II Appeal were contentions that
you raised within your Level I Appeal. All such contentions, upon review, have already been answered in full
within your Level I Appeal Response and/or during your original hearing. This office deems your Warden’s
response was complete and adequately addressed all of your issues. )

Upon review of all documents submitted, this office finds no procedural errors. Thus, based on the
preponderance of evidence against you, the charge is UPHELD.

Sincerely, M\} /
Henry J. Ponto
Regional Administrator |

HIP/jvIKls

cc: Earl Barksdale, Warden — Red Onion State Prison
Leslie Fleming, Warden — Wallens Ridge State Prison

Wall, G., #1133749 ROSP-2015-1481
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Offender Request
DIRECTIONS
1. Fillin your Name, Number, Full Housing Assicnment 4. Requests may be returned unanswered if addressed to
2, Please Print your request; KEEP IT BRIEF the wrong department or lf duplicate requests are
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Virginia Department of Corrections

0SC-105 ; Legal Update

DOC #: 1133749 . Offender: Wall, Gary Lamont Date: 10/15/2014 11:49AM

Status: Active Location: Red Onion State Prison Page: 1 of 1

Current Class Level: 2 CRD: 09/06/1995
Parole Rev. Date:

Total Sentence: 43Years 19 Months 290 Days Parole Violations: 0

Projected Dates

Discretionary Parole Eligibility: 10/11/2013

Mandatory Parole Release: 07/28/2025

Good Time Release: 12/13/2025

Adjusted Discharge: 28 days applied to MPRD

The projected dates are based. on the assumption that the offender will continue to earn good time at the
present earhing level and will not have earned good time taken from the offender as a result of misbehavior.
Loss of earned good time, a change in good time earning level, or any other event that impacts the service of
the total sentence may cause the projected dates to change.

Events listed below may impact the projected dates of eligibility and/or release since the last Legal Update
dated 04/27/2010 C

Date Description
09/06/2014 Class Level: 2
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153a



Virginia Depaﬁment of Corrections

0SC-105 ' Legal Update

DOC #: 1133749 Offender:: Wall, Gary Lamont . C—b \q Date: 04/27/2010 3:24PM

Status: Active Location: Red Onion State Prison Page: 1of 1

Current Class Level: 4 ‘, ~CRD: 09/06'/1995
éarole Rev. Date:

Total Sentence: 43 Years 19 Months 290 Days Parole Violations: 0

Projected Dates

Discretionary Parole Eligibility: 10/11/2013

Mandatory Parole Release: 11/16/2032

Good Time Release: 06/16/2033

Adjusted Discharge: ‘30 days applied to MPRD

The projected dates are based on the assumptlon that the offender will continue to earn good time at the
present earning level and will not have eamed good time taken from the offender as a result of misbehavior.
Loss of earnad good time, a change in good time earning level, or any other event that impacts the service of
the total sentence may cause the projected dates to change

Events listed, below may |mpact the pro;ected dates of ellglbillty and/or release since the Iast Legal Update
dated 04/09/2010 e

Date escripti
03/17/2010 Memo: This update was generated for administrative purposes.

{(wtmeteettcpmstany)
#as Gzl
e

Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/16 Paige 80 of 96 Pageid#: 80

154a



Virginia Department of Corrections

0SC-105 Legal Update
DOC #: 1133749 Offender: Wall, Gary Lamont " Date: 03/14/2016 1:52PM
Status: Active Location: Red Onion State Prison . Page: 1 of 1
_éﬁrr,ent‘ Class Level: 4 ' v ] 'CgD;Q 09/06/1995
Parole Rev. Date:
Total Sentence: 43 Years 19 Months 290 Days Parole Violations: 0

Projected Dates
Discretionary Parole Eligibility:  10/11/2013

Mandatory Parole Releaser 12/17/2032
Good Time Release: 07/17/2033
Adjiisted Discharge: 30 days applied to MPRD

The projected dates are based on the assumption that the offender will continue-to earn good time at the
present earning level and will not have earned good time taken from the offender as a result of misbehavior.
Loss of ‘earned good time, a change in good time earning level, or any other event that impacts the service of
the total sentence may cause the pro'jec‘ted dates to change.

Events hsted below may. impact the pro;ected dates of eligibility: and/or release since the last Legal Update
dated 10/15/2014

Date Description

08/14/2015 Disciplinary: 105A - Aggravated Assault upon a non-offender
Lost: 90 days SGT

Applied: 90.00 days lost for Release

U, Loss of Good Time for 90 days

Ay

i
08/14/2015 Disciplinary: 105A - Aggravated Assault upon.a non-offender
Lost: 180 days SGT .
Applied: 180.00 days lost for Release
V, Loss of Good Time for 180 days

08/31/2015  Class Level: 4 .

09/06/2015 Class Level: 4 s
Change in GCA from 2 to 4.

Ahtns Cozous
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COMMONWEALTH OF VIRGINIA
COMMONWEALTH’S ATTORNEY FOR WISE COUNTY & THE CITY OF NORTON

C.H. “Chuck” Slemp, III 206 E. Main Street, Suite 123
Commonwealth's Attorney P.O. Box 69, Wise, VA 24293
March 31, 2016
Lonnie Kern, Esquire
1719 2" Avenue East
Big Stone Gap, VA 24219

RE: Commonwealth v. Gary Lamont Wall; F16-55
Dear Lonnie:

Please find enclosed all discoverable materials for the above styled case. I have also included the
sentencing guidelines and prior worksheets. Should I receive any further discovery, I will forward that to you.

I will efile a copy of t(h}S letter to the Wise County Circuit Court Clerk’s Office advising them of our
compliance with discovery. *

If you should have any questions or concerns, please do not hesitate to contact me.

Very Truly Yours,

Puptir Mo/l

Berlin Skeen, Deputy
Commonwealth’s Attorney

/dl

Cc: Wise Circuit by efile
Enc: As stated above
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COMMONWEALTH OF VIRGINIA
DEPARTMENT-OF-€CORRECTIONS

SPECIAL INVESTIGATIONS UNIT

_ STIGATIVE INTERVIEW
CASE#: /20423 R5Y)
NAME:  _ £k 77 Rpcsucle INMATE #/SSN/EINyZ ¢ /20 /50)

INSTITUTION OR POST OF DUTY: | 257 : SEX: M/F) | pppr.=
LOCATION OF INTERVIEW: 059 . (e D.O.B.: Y
EMPLOYER: | : Lfonchen 4 {IJOBTITLE: | /]

RESIDENCE: (City/County, State)

HOME TELEPHONE #:
WORK TELEPHONE#:
ALTERNATE TELEPHONE#:
WITNESS(ES) PRESENT: /"

 STATEMENT /DETAILS OF INTERVIEW: /4%

on 5//4//5‘ at 4}’/191//”479/?‘ / 0L Z S6 Rusnik zad /o TP a5 |

/Zv//‘faa wH ot )QAMS at //"/ e ﬂme 7Aen T 54 fﬂa;ﬁ_ Aeard S6 Ao/bpofi”
7z o%%n er /35 : a_é// otfaede &fv//'

shtd H <4 ég{é/wf ”idt/(/ ) I Clprag ShY- ”, =4 4 e ofenden &,
/.. -c’wcdlard cbw en ‘I il Aoy, i

ZZeA y&a{@ NJ%Q/?C‘//ZQS‘,':/&X }é/t{ He /tsig'P He éd/é /dz/’

cba_m ﬁecj{ @4&/«/ . <K A@_& zﬁ{ea qave & 4L/ an af‘o/ef )9 2] ﬂc

é/ Hm, reche &'ldﬂ’n’f

- PERSON INTERVIEWED: DATE: // ¢J‘/5‘

INVESTIGATOR:

DATE: 1/(/ =S ~/4

' "\ #bts Compus
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COMMONWEALTH OF VIRGINIA
DEPARTMENT-OF CORRECTIONS —-

SPECIAL INVESTIGATIONS UNIT
. Il\WESTIGATIVE INTERVIEW
CASE#:  LSD4IR
NAME: /g I” Mnple  INMATE#ISSN/EIN: 2 /80/90
INSTITUTION OR POST OF DUTY: | £Zz7) SEX: M/F) | v
LOCATION OF INTERVIEW: 455 5 D.0.B.: <!
EMPLOYER: | 12/ 2. - JOB TITLE: ; :

RESIDENCE: (City/County, State)

HOME TELEPHONE #:
WORK TELEPHONE#:
ALTERNATE TELEPHONE#:

WITNESS(ES) PRESENT: %9_ ple

STATEMENT / DETAILS OF INTERVIEW:

Dpye. 2

: ‘./a)é a!’c!él‘

_ : pme _Sal
| s oF {" then s and f seped af}jcédeﬁ
e)/ e ad 5 pet Con};@/ap 55 bands
apfeﬁcfe/‘ wel] shveK 5 fuekS 1athe thl g/ée /'p;l)éoj M zs5 |
wsarek éJ 4 Z ' ‘ fud e
J d contw/ o @p et 4aS pamed . T Ahe v ed 1ca

oo Freatment cad o Shbeumen?

PERSON INTERVIEWED: speil . DATE: /-5
INVESTIGATOR: </ W DATE: /LS .
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_VIRGINIA DERPARTMENT-QOF-CORRECTIONS— —emee- 038 Ad—— — e e mm
DOC Location: ROSP Red Onion State Prison

Intemnal Incident Report Report generated by Lyall, J G
Report run on 08/15/2015 at 2:20 PM )

Internal Incident Number:  Date/Time of Incident: DOC Location:
IIR-ROSP-2015-000979 August 14, 2015 @ 04:05  Red Onion State Prison
PM

Reporting Staff: Hicks, Jason J Title/Shift:  Correctional Officer
4 Senior, B Break, Day
Date Reported: 08/15/2015 - Time: 01:32 PM
Offenders Invoived: :
Staff Involved: Rasnick, Elijah Corrections Officer
Visitors Involved: ) Others Invoived:
Type of Incident: Sirrible Assault
Location of Incident: N/A - A-1-GP
Gang Related: No Confidential: No . PREA: No

Description of Incident: )

On the above date and approximate time | C/O J. Hicks along with C/O E. Rasnick were on the top tier of Alpha 1 speaking with
the offenders below us on the phone. | C/O Hicks heard C/O Holbrook who was the gunman give offender G. Wall #1133749 a
direct order to lockdown. At that point offender G. Wall screamed, "Fuck you | ain't gotta do shit. Get the Sgt." At this point |
C/O Hicks along with C/O Rasnick both gave offender Wall orders to comply and lockdown to whickh his answer was, " fuck ya'll |
ain't doin-shit." | C/O Hicks gave all offenders the order to lockdown immediately at which point they complied. | then told
Offender Wall to proceed to the vestibule at which point he walked up to me in a intimidating manner at which point i gave him
another order to proceed to the vestibule. Offender Wall tumed and then began to walk towards the vestibule. When we were
close to the wall 1 gave offender Wall the order to be restrained when | tried to place the first cuff on him he spun around and
swung at me and yelled,"don't fucking touch me." at this point | grabbed offender Wall to gain control. Myself and offender and
C/O Rasnick went to the fioor and struggled with offender to gain control. Offender Walls right fist struck my in the right eye
causing me to bleed. Other C/O's arrived and offender was brought under control. end of report. .

Notifications: ;
Name: . Title: " DatelTime Notified:
Approved By: Lyall, James G Title: Lieutenant
Action Taken: Approved Review Date: 08/15/2015
Investigation: No . Assigned to:
Comments:
Page 10of 1
IRBERSCOYS
- - GreE 2o
Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/16 Page 85 67 d#: 85

[

159a




WOME CARCUTY EQURT o WISE CounTy VIRGIGA: -
nauees MR GHAVIALL \
wenger: (U5%749
laee EX e *{. e 2 Quea Chate Raaga,

Tk iffice B 1000, Phven R0 14296050

dated: debpbe 16 ™ 16

ChHmpnwEALTH B iRginiA
v Cacoir (G5 CR U F 0005501 % 195¢2 W¥ 800 -5-0)

420w $HBYTHG

e,

e
%fm e vecaubly vepestutertime i e abase <bated Crnni] Cace i e WISE CuRiTY CiRler
(e (Case ™ 1GaeR 0 (00 501 % 145 0L lipk i <¢-g,~12&v olaban f Wigiia Code %2510,
{l"uu-/}l‘}:q Decase. Aside fewn lee-'{.’.q.cw-:&n-{aflz Chianged v 'itmalleqc‘dact- “F Ssalkiug 3u dices, I_zko M "
o -bie (il fation et D ST da Tateus Iv(:“wﬂmwﬂ— 3@}1/«‘. :t!:f'a:/c kLo ‘Gwz«r_a ﬁn.&c‘ﬂ&c‘fm Sice ths
Elearly ident b(‘ Hie Yideo ﬁoa}-afqe tn il af His tucideut ga BIH[1S, e tajuey fo Affscor  Micks anl,.L. ¢ye
s Caused by 3 Head -t -Head Caltisiana with is Co-tovlier -caus&-u‘ 1+ oy Bleed pvo{mdx‘ (vuwle Lwx (at(mq i

o Guaund! Q‘cc-dou\,’x@ufh Ve&h/a‘«ucd\. . N
Saau Akewpl h Corvect Hece wiongs, Tw uw«'h‘zﬂ.q & gudaly Ak of {fou dv (e bsur-}:.«.w why alyg wakched i
ideq l,fwm‘c twi Hr e At (a9 9 _,’17{ 1, 3+ lie Courthause Jad dckuaty paimted < Crikeal fack qut bt ) wawld b
ifliug h Provide e Wik 3u AEFIAET udicaling his Video Paatane does Show Hxe m;um to Officesd-Mioks waiai

eyt s Gaused by 2 Head-0m Callisiaa Wik s Cacorler audt NOT by e 3 Megqed!

HeKeni, T g ot 20d o0 $olp ave Yoy s pesple ot 15 avd Gor e $it Yoae dudl dlo HaTrtagy
tobile Tuo SR Cpabinetucly Beag UatjueHy (heleed v éomﬂi}aq L D MoT Do (zwd { ackeally prove [dicdatdo
iy Hakes it Gut Uiy insmer\ I Wipe (i a({‘ ie¢ wiald beable f dss ke Wik s vequest 2t quur cantest Covenptdinc e
becane T Gon ok Eatinnely puvsuc. WEBEAS vekef witluaet de wipnrisat pitee o lefovaaitoin

. . . 4 -3 "
!{Ju-.l Bsbiue e b this wakker wald ({1‘0“'_,‘:?1\{ {re BP‘TVIUZ({({ .

m.‘[uk\()!," ‘-’an‘”( i
. /%V% L13379
7 fi ’

h CERTLEICATE OF SCRCE
ety iy figega s 172 day £ Udohas

e, Tuosled aCg & ?"ﬁcfévzqaf:sq VWTRE T
W12 RUBUETING ATION T b oy s MR LGRAGE (L EEN eep. (Hrmaree 27 tll (T8 25 Liage Eat T)m; Squte

42 o 24710 , g s Clase waail
’ / 6" d5 [ //leéféﬂjyzf/g |
-‘ZM@MGML@X_ T P,
CE Ay ¥ -

O A
T 4 Secubed st g,

XOU

160a

B dia

Case 7:1il-en;A0066;EKD-H
%/%Qi CAELY MAY31,2017




UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT -

CHANGE OF ADDRESS (PRO SE) -

No. 16-7308, Gary Wall v. Jeffrey Artrip
7:15-cv-00097-JLK-RSB

~If your address changes, it is your obligation to notify the clerk..If your address--- ~———- - -
~ changes and you do not notify the clerk, we will not be responsible for your failure
to receive documents from the court. >

THE CLERK IS HEREBY NOTIFIED THAT MY ADDRESS SHOULD BE
CHANGED TO: -

[Name: |
|Street/P. O. Box: ' ‘ | :
City/State/ZIP: 1
|Telephone Number:

Prison (if applicable):
- |Prisoner's Reg. No. (if applicable): g ] |
Belease Date (if applicable):
|Effective Date for Change of Address:
ISignature:

DR
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THE LAW OFFICE OF KERN & WILKENS P.C.
1719 2™ AVENUE E.

BIG STONE GAP, VIRGINIA 24219
KERNANDWILKENSLAW @GMAIL.COM

TELEPHONE (276) 523-1281
LonNiE L. KerN '
N. LesLE WILKENS /v\, | &\ Fax (276) 523-1284

JAxoN WILKENS

October 21, 2016

Mr. Gary Wall

Inmate #1133749

C/O Red Onion State Prison

PO Box 1900

Pound VA 24279-1900

IN RE: CASE NO. 195CR16F00-55-01 AND 55-00
Dear Mr. Wall:

This is to advise that I no longer represent you in regard to the above cases in the Wise County
Circuit Court. Your case was nolle prosequi on June 23, 2016

I am also unable to provide an Affidavit in regard to any video footage.
Thank you very much.
Sincerely yours,

D

LONKXIE L. KERN

LLK/AC

. . gt Cps.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

(ROANOKE DIVISION)
Mo Gy Wl #1339
Petitiorter,
V. Civil Action No,

i 1908 £ 164, Wi Crogus Deterpy
ENLLGATRIDALE ; Wt hion G Tison : ' .
Defendant(s).

AFFIDAVIT

Affiant, _lle. by whuit7ag , do hereby state the following events took

place , and this Affidavit is made of my own free will and under PENALTY OF

PERJURY, I do hereby state;
On or about,

mﬂ- s S ﬂt uths ¢ (0 d. AN (6 ’Vﬂl aud OMfies 6%\1(' ALl & p lh‘u (
I 4 ¢ ,1.. - K] Alatfie 48 Hl \ i g, i ALVKA U 1A . (v ’ q lll 8 P44 1 . allen { ‘.
1000} doclaves , o tod GRAOL (Bt 22 \gnd do Sostivimn I.<l
apbaig B8 MmEMmﬁMMﬂNMﬂﬂMﬂHﬂﬂﬂMﬁlﬂﬁ@!ﬂﬁM@ﬂ@ﬂﬂ!A agad
u s.l.;’:t g B I koapaualed Assandd a¢ dufip
Y, Yuroi L g ob (aepochng . -‘: R 1(’5' \
buand declawes, The *vatnly- ieliable dAdomeo, (oa aitoe Gie .l nl“‘ ors” 4zl ‘1‘
2t Yo discintinni ceriug ~n .,MMMMM” tn i Cocdaiclesc
Aot G ¢ 188, Wi I ’.Au.lh m/ S 1] CRUBIT* Uo ) 2ud 3¢90 gk 102
Actiaily @ueiuel a A fre Ataila l" [ntace. peidetad- (4 Quoshin .

(Conomies g Keéépage)

) (Pap: e 42 Hheaes doepls
Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/16 Page 89 of 96844548 tages)

163a



p ARG QWAM(%‘(‘MWW‘I aﬁ?l §.Yieks dtmna%&ql@}ﬁ dm‘ghmx Qgeawuc)

0 QG 07aaus2 'm\!)t al 1 e, st is. aivia Nenadrwant ot Crosechins 2ud 2 ideo Dise (il

. 1/ \ ] - . S / » S -
faskeesion (8 Qroninted 2 20 eiltclomee U fﬁ...j; g DA e Bscessian faicll ‘o", VvesHaatwe Uy
- . 1 .

. {0 ‘o a DA . 7 .
ar Bae Nepsecirtsr ¢ 51’ S SUAY 4’. T CAURY ] dises 76 G 6‘7 o édhs aupset 94 g
W > ] - » . 4 ? = AT 7 o s
#1004 9’ 1 3 l 0 g (3¢ ’B e M) by Yl f) +49:-909 iV 6{ 0 QUIUE Auigal ST
" . 4 2, ] araranSial b 7] 4 ’
ﬂ. AR R 11 ¢ 4 TRIKT /oy EVE- U A THONCT Sraun

CHR . G . : ', A o & 4 "
alilakkaa _‘I. sl 45 Yo e skt 0 Soe \iden Hootant, (e &0 dndivns Shiowm do we) { o2 Gl 4 1, A(; 'Ju AN
. Soate P P TR R A . '
e lainig, ZAQ0ICR 2 [lm- ireays (A el A‘ul UUCUIR A% It' (A 'Lh l‘-.- ’l t
- \

dden Ualane o B, ueidond: (i oueshion, STML v e picesscian 92 (IS Punliy Dimgecithars

8 # - i
Dt declais, Tuis wanlp-@ s “Cicthical Pluisseal extidomcn , & e, iden Eleandy Qs e il 49
:.'l. { it ' ‘...-‘..':/:»,!’ 'h"‘ A ':‘u‘ {,.}.fl- "l hatif a3 1‘7.. VBN
PWJAL) 00 CR i~ .ld'(" ‘dm e A Wee v (lea
{uiially g mmm o e ithan Seabawnoal Qo Casnil wasid¥ ik
Py 4

({3 4 § flased (g Yesiga i (o Rasuiells

. 4
(o4 .ftl d 1 e Dici ,mn.uu/ ‘J' ﬂ’ {4 ’Hm'c 045 tis Alleam s 4 B " WHAT W i) He Cay™
Vv

3 0. 1 . X/ - AT T p- > 1
iR, \d2n Aiaae, Witrapll - Gt aku - ante trauc (303 deldiedzd 1 enthna Olbeairs festhugan Qetn [l’

N B — < . i . e
q- Utbutey '.‘.‘.!r.., ifeten Sotatanzee dctiialty ter Mates (uae Quabice | aad b ARt o o aiald $aclueas

- 8prs r@ g N " . ) < "o e
q (lingy 2l %' 502 CXHiplt 4 ) ] el Ovideni o e, XIeD coidae (Hutd 0 1he, Athuhan 2¢ e
NiCiz aounay pwsecbar, o decided NOT 4o Coulinte o psendd B Case, a8 wvianma this Wyebudahic. eifidenes

2 2 A1 . - B A o A =z
e, Ceedlod euosied S0 ke, alienXn dlinis OOIH Distinlina Qypcedival &4 wh.‘?lﬂ)i VAT b s

(irpiSHHin IDEUUZD-

Afﬂan.t, M oy il £ 155140 , hereby states the following events were witnessed,

and the affidavit s made and signed on afflant’s own free will.

Respectfully Submitted,

M g

My commission expires: . :
; EMILY N, SOWARDS
NOTARY PL:°

COMMONREACTL '
" o f ONWEALTH L5 iRy sy
(ﬁ T %TW%\ /) MY COMMISSION EXPIRES faAY 31, 201,
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* Operating Procedure: 861.3
April 1, 2015

V.

-General Detention and Segregation, as appropriate, peuding assignment and transfer.

Qualified Mental Health Professional (QMHP) - An individual employed in a designated mental health
services position as a Psychologist or Psychology Associate, Psychiatrist, Social Worker (Masters level), or
Registered Nurse or an individual with at least 'a Masters degree in psychology, social work, or relevant
human services field with knowledge, training, and skills in the diagnosis and treatment of mental
disorders. _ )

Segregation - Special purpose bed assignments operated under maximum security regulations and
procedures, and utilized under proper administrative process for the personal protection or custodial
management of offenders :

Special Housing - A-general term for special purpose bed assxgnments including segregation, disciplinary . -

segregation, general detention, and pre-hearing detention

_Working Day - Weekdays, Monday through Friday, eXcept official state holidays

COMMUNITY CORRECTIONS FACILITIES

A. Community Corrections facilities do not use special housing units but there is occasional need to detain
an offender to preserve the orderly operation of the facility and to ensure the safety of the offender
pendmg the review for possible removal of the offender from the program.

B. Other sections of this operating procediire do not apply to Community Corrections facilities except as
specifically referenced in this section.

C. Detention of Offenders - General Procedures

1. The Facility Unit Head should delegate in writing those facility employees who may authonze the
detention of an offender. This authorization will be posted or maintained in a procedure manual
easily accessible to all facility employees

2. Any offender may be detained in approved restraints (in accordance with Operatmg Procedure 420.2,
Use of Restraints and Management of Offender Behavior) or within a secured holding cell as
determmed by the delegated authority.

3. Any time an offender is detained, the facility Administrative Duty Officer shall be notified
-immediately, and permission will be secured to continue the use of-mechanical restraints and/or -
placement in a holding cell. , .

4. An offender should not be detained in restraints for a period greater than four hours. If it becomes
necessary to maintain the réestraints for a period of more than four hours due to the offender’s
intractable behavior, the offender will be given the opportunity to use the restroom.

5. Detentions shall not be used for disciplinary or punishment sanctions.

D. Use of Holding Cells

1. The Assistant Facility Unit Head shall review any detention of an offender within 72 hours or less
and recommend to the Facility Unit Head release of the offender, referral to the Hearings Officer, or
referral to the Facility, Review Committee for formal review of program continuation/removal. (see
Operating Procedure 861.2, Offender Discipline, Community Corrections Facilities)

2. Any offender detamed in a holding cell through a meal shall be fed the same meals on the same
schedule as the rest of the population.

3. Any offender detamed in a holding cell shall be given prescribed medlcatxon as scheduled

- 4. ‘A holding cell used for overnight housmg shall be equipped with a bed above floor level, a working
toilet, hand basin, appropriate lighting, and ventilation.

5. Any offender detained in a holding cell overnight should be provided with the same bed linens and
mattress and pillow as permitted the general population, offender behavior permitting.
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VIRGINIA DEPARTMENT OF CORRECTIONS 861.1 A1

Disciplinary Offense Report Reportgenerated by McCoy, K
) Report-run on 08/15/2015 at.4:07 PM

Case #: ROSP-2015-1485 - Reference:

Offender Name; Wall, Gary L DOC#: 1133749 Facility: .Red.Onion State:Prison Housing: A-1:GP-106T
Offense Code:. 229 Offense Tille: Being in an-unauthorized-area

Offense Date:  8/14/2015 Time: 4:00PM__ Location:: Appointment Location - A-1-GP

Description of Offenseé (provide a'summary-of.how the offénder violated.this offense by using. the Formula: Who, what, when, where, and how, and
any unusual behavior, any physical evidence and its disposition, and any immediate action taken, including use of force., All pertinent information
should'be included in the description of the offense to-include-but not:limited to the use of telephone calls, letters, audiolvideo recordings and the
use of confldential information):

On 08-14-2015 at approximately. 4:00 PM. | officer Holbrook was-observing pod recreation, and saw offender G. Wall #1133749 cross the.
red line in front of the cell doors in A-1 pod.during pod recreation, this area is unauthorized-to be in during pod recreation, offender Wall- was
charged per 861,1."

[C] Description Continued on attached

Witnesses:  Hicks, JJ Submitted by.Reporting Officer: .
Rasnick, E . _ Holbrook, CC
Date:  8/15/2015 Time: 2:31 PM

[] Witnesses conlinued on allached Title::  Correctional Officer

D Investigation-Completed Date: ; : [[] Pre-Hearing Detention If yes; attach authorization form
Officer in.Charge Signature: =/ ? / Dale:  8/15/2015 Time:  4:04 PM
Print Name: McCoy, K / Title: * | Lieutenant

ADVISEMENT OF RIGHTS ,
By signing.below, you indicate your preference regarding the rights indicated. Failure lo respond, or.indicate a preference, constitutes a WAIVER .of the first
three rights. “The following forms are availablé‘to the offender UPON REQUEST in‘each housing unit: Witness Request Form, Documentary ! Evidence

' Request Form,and the Reporting Officer'Response Form. The offender must submit-these request forms to the Hearing Officer within 48-HOURS of the
charge being served

1, 'DOYOU REQUEST. A STAFF OR OFFENDER ADVISOR TO ASSIST YOU AT THE HEARING? B’?es D No
Advisof Namie: A [ Refused To Respond

2. DO Ygd WISH TO'REQUEST WITNESSES? " [@Fves [ONo
(4" Request the services of an-advisor? A Advisor provided VA / / % : ,f Wtr [ Refused To Respond

3. DO'YQU WISH TO REQUEST DOCUMENTARY EVIDENCE? m)(és [:I No
B/ Request the services of an‘advisor? MSM provided / £ K @ f/g/, _D Refused To Respond

4. DO YOU WISH TO WAIVE YOUR RIGHT TO-24-HOUR PREPARATION TIME PRIOR TO THE HEARING? [0yes BEfo
[ Refused To Respond

‘5. DOYOU.WISH TO APPEAR AT THE DISCIPLINARY HEARING? ' [Eres TIno
Refusal fo.appear-is-an admission of guilt, a waivér-of witnesses and the rightto a dlsmplmary hearing. O Refused-To Respond

6. YOU HAVE THE RIGHT TO QUESTION REPORTING OFFICER; IN PERSON FOR CATEGORY | OFFENSES;
BY SUBMITTING A REPORTING OFFICER RESPONSE FORM FOR'CATEGORY I OFFENSES.

7. YOU:HAVE THE RIGHT TO ENTER INTO A PENALTY OFFER. ‘ ‘ [0-Offender Received Penalty Offer Form
| understand | have 24-hours to consider this offer. [ Request the services of-an advisor? [J- Advisor provided

8. YOU MAY REMAIN SILENT. Silence does NOT canstitute an admission of gullt.

9. The charge.may be vacated and re-served as!a different offense; which can be a higher, equivalent or lesser,offense code.

10."YOU may be found guilty of  lesser-included offense:code, in accordance with Section XXVI.

{ have been informed of the c_h&es against. _;_and advised of my rights at the Disciplinary Hearing. ' A
Servéd and Witnessed By: 4’*} i Offender's Signature: ﬁ\/\ﬂ

I certify that this charg‘eﬁeweﬂ p&! the offenderjrefused tosign in the space above: - 7 ]
Offender provided copy of report: Date: & /(,2/1— Time: _7J0 ;
Date set for Hearing: 8/24/2015. Revised Date: : Revised Date:

/%f;%yaaﬂﬂa/%%W@Zw/€¢“ Z%é/é’j>2;'

Paae 10of 2: Lt WJ‘ Rev. 03/30/2009
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VIRGINIA DEPARTMENT OF CORRECTIONS 861.1 A-1

Disciplinary Offense Report Repart genersted by MoCiay. i<
. Report run on 08/15/2015 at 3:59 PM

Case #: ﬁOSP-ZOJ 5-1483. Reference:

Offender Name: Wall, Gary L DOC #: 1133749 Facility: Red Onion State Prison Housing: A-1-GP-106T
Offense Code: 201 Offense Title: Disobeying an arder

Offense Date:  8/14/2015 Time: 4:00 PM  Location: Appointment Location - A-1-GP

Description of Offense (provide a. summary of how the offender violated this offense by using the Formula: Who, what, when, where, and how, and
any unusual behavior, any physical evidence and Its disposition, and any immediate action taken, including use of force. All pertinent information
should be included in the description of the offense to.include but not limited to the use of telephone calls, letters, audio/video recordings and the
-use of confidential information):

On 08-14-2015 at approx 4:00 PM. | ofﬁcer Holbrook-was-observing pod recreation in A~1 pod, | officer Holbrook-gave offender G. Wall.
#1133749 a direct order to return to his cell and lock down, offender Wall refused. offender was charged per 861.1.

[] Description Continued on attached

Witnesses:  Hicks, JJ 3 . * Submitted by Reporting Officer:
Rasnick, E ) Holbrook, C C
Date:  8/15/2015 Time: 2:25 PM
[] Witnesses continued on attached - Tite:  Correctional Officer
D Investigation Completed Dgte: / ) ' Pre-Hearing Detention If yes, attach authorization form
Officer in Charge Signature: W 4 Date:  8/15/2015 Time: 3:56 PM
Print Name: McCoy, K&~ ¢ _ }/ Tille:  Lieutenant -
ADVISEMENT OF RIGHTS 4

By signing below; you indicate"your preference regarding the.rights indicated. Failure to respond, or Indicate a preference, constitutes a WAIVER of the fi rst
three rights: The following forms are available to the offendér UPON REQUEST in.each housing unit: Witness Request Form, Documentary Evidence i
Request Form,.and the Reporting Officer Response Form. The offendér must submit these request forms to the Hearing Officer wilhin 48-HOURS -of the

charge being served.

1. DO'YOU REQUEST A STAFF OR OFFENDER ADVISOR TO ASSIST YOU AT THE HEARING? Hves [INo
Advisor Name: [J refused To Respond
2. DO YOU WISH TO REQUEST WITNESSES? es No : !
E/ Request the services of an advisor? Mc!vusor provided A / [ { ///6/ 74 %ﬁefusecﬁo Respond - \
3. DO YOUWISH TO REQUEST DOCUMENTARY EVIDENCE? [d~res [ No a4 F
7 Request the services of an.advisor? B«dvisor provided, },/ / A /,,< ?//&» d O Refused To Respond
4, DO YOU WISH TO WAIVE YOUR RIGHT TO 24-HOUR PREPARATION TIME PRIOR TO THE HEARING? D Yes E’NO
[J Refused To Respond
5. DO YOU WISH TO APPEAR AT THE DISCIPLINARY HEARING? Brves [OnNo
Refusal to appear is:an admission of guilt, a waiver of witnesses and the right 1o a disciplinary hearing. [ Refused To Respond
6. YOU HAVE THE RIGHT TO QUESTION REPORTING OFFICER; IN PERSON FOR CATEGORY | OFFENSES;
BY-SUBMITTING A REPORTING OFFICER RESPONSE FORM FOR CATEGORY |l OFFENSES.
7. YOU HAVE THE RIGHT TO ENTER INTO A PENALTY OFFER. [t—_—]'/éffender Received Penalty Offer Form
I'understand | have 24-hours to consider this offer. [0 Request the services of an advisor? [ Advisor provided

8. YOU MAY REMAIN SILENT. Silence does NOT constitute an admission of guilt.
9. The cha'rge may be vacated and re-served as a different offense, which can be a higher, equival_enl or lesser offense code.
10. YOU may be found guilly of a lesser-included offense code, in accordance with Section XXV1.

| have been informed of the charges ageysf me, and advised of my righls.at the Disciplinary Hearing. X
Served and Witnessed B% 2 /y,l Offender’s Signature: NN AN A A
| certify that this charg€was served/énd lhe offender refused to sign in-the space above: \ vV
Offender provided copy of report: Date: /Yf/é’ffz Time: 7 7{ ﬁ'f:"/
Date set for Hearing:  _8/24/2015 Revised Date: Revised Date:
Y
st gt o glufic AL
/ ~
Paae 10f2 Rev. 03/30/2009

#8845 Lon0us _ '
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VIRGINIA DEPARTMENT OF CORRECTIONS 861.1 A1

Disciplinary Offense Report Report generated by McCoy, K
Report run on 08/15/2015 at 3:39 PM

Case #: ROSP-2015-1480 : Reference: 5

Offender Name: Wall, Gary L DOC #: 1133749 Facility: Red Onion Siate Prison Housing: A-1-GP-106T
Offense Code: . 129 Offense Title: Gathering around/approaching any person in threatening/intimidating manner

Offense Date:  8/14/2015 Time: 4:03-PM Location: NJA -A-1-GP

Description of Offense (provide a summary of how the offender violated this offense by usingthe Formula: Who, what, when, where, and how, and
any unusual behavior, any physical evidence and Its disposition, and any immediate action taken, including use of force. All pertinent information

should be included in the description of the offense to include but not limited to the use of telephone calls, letters, audio/video recordings and the

use of confidential Information):

On the above date and approximate time as | C/O Hicks was escorting Offender wall to the vestibule to'speak with a Supervisor. As we
reach the vestibule door He:turned and approached me in an intimidating and threatening manner, Resulting in an assault on me.
Offender charged per D.O.P. 861.1

[ Description Continued on attached

Wilnesses:  Rasnick, E Submitted by Reporting Officer:
Hicks, J J
. Date:  8/15/2015 Time: 1:43PM
[[] Witnesses continued on attached Title:  Correctional Officer

D Investigation Completed Date: v & / l:l Pre-Hearing Detention If yes, attach authorization form

Officer in Charge Signature: Date:  8/15/2015 Time: 3:35 PM
~ T

Print Name: McCoy, K j/ Title:  Llevlenant
ADVISEMENT OF RIGHTS i ’

By signing below, you indicate your preference regarding the rights indicated. Failure to respond, or indicate a preference, constitutes a WAIVER of the first
three rights. The following forms are available to the offender UPON REQUEST In each housing unit: Witness Request Form, Documentary Evidence
Request Form, and the Reporting Officer Response Form. The offender must submit these request forms to the Hearing Officer within 48-HOURS of the
charge being served.

1. DO YOU REQUEST A STA%SOR OFFENDER ADVISOR TO ASSIST YOU AT THE HEARING? Erves [INo
Advisor Name: zacll ot ] Refused To Respond

2. DO YOU WISH TO REQUEST WITNESSES? EYes [ONo :
~ [ Request the services of an advisor? [&} Advisor provided / iz [ ,,/.< 57 // i [0 Rrefused To Respond

3. DO YQU WISH TO REQUEST DOCUMENTARY EVIDENCE? [FYes [0 No
B/Requsst the services of an advisor? & Advisor provided / / Z /u/m y 7/ 5.//,,/ [J Refused To Respond

4. DO YOU WISH TO WAIVE YOUR RIGHT TO 24-HOUR PREPARATION TIME PRIOR TO THE HEARING? O vYes [ENo
[ Refused To Respond

5. DO YOU WISH TO APPEAR AT THE DISCIPLINARY HEARING? E/Yes O No
Refusal to appear is an admission of guilt, a waiver of witnesses and the right to a disciplinary hearing. O Refused To Respond

_ 6. YOU HAVE THE RIGHT TO QUESTION REPORTING OFFICER; IN PERSON FOR CATEGORY | OFFENSES;
BY SUBMITTING A REPORTING OFFICER RESPONSE FORM FOR CATEGORY Il OFFENSES.

. YOU HAVE THE RIGHT TO ENTER INTO A PENALTY OFFER. [Offender Received Penalty Offer Form
| understand | have 24-hours to consider this offer. [0 Request the services of an advisor? [ Advisor provided

-

8. YOU MAY REMAIN SILENT. Silence does NOT constitute an admission of guilt.

' 9. The charge may be vacated and re-served as a different offense, which can be a higher, equivalent or lesser offense code.

10. YOU may be found guilly of a lesser-included offense code, in accordance with Section XXVI.

| have been informed of the charge agamst}e’ and advised of my righls at the Disciplinary Hearing. i fﬁ M
Served and Witnessed By: Zr g A ey Offender's Signalure: !
1 certify that this charge'w/s served ar/ d the oﬂe r refused to sign in the space above: /
Offender provided copy of report: Dale ,?j/k vy Time: 74 7 ¥
- 7-&-Roly5
Date set for Hearing: ~ 8/24/2015 Revised Date: /2 ~f[ Revised Date: )
(4/ N e
/4// /%ﬂmom& /mm/ o f// / 5 //7
Paae 1 of 2 A4S (IRPUs - Rev. 03/30/2009
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DISCIPLINARY HEARING

Facility where heard: ~ Wallens Ridge State Prison Date: 8/24/2015 Time: 2:31 PM
Tape No(s):
Plea: [ Guity [X] NotGuity [J NoPlea Offender’s Signature:

Reason for Absence/Exclusion of the Accused Offender:

Was the Reporting Officer present at the hearing? [ Yes [ no
NOTE: The personal appearanca of the Reporting Officer at the hearing is not required for Category Il Offenses.
Was there a denial of requested Witnesses? D Yes D No and/or Documentary Evidence? D Yes [:] No
If yes, refer to the Witness Request Form or the Documentary Evidence Request Form for the reason why the request was denied.
Decision of Hearings Officer: |Z] Guilty D Not Guilty D Offender Accepted Penalty Offer
[] Reduced toLesserIncluded Offense [] Reduced Penaty [l vacated for Rewrite/Re-serve

[] Vacated Offender walved rewrite/reserve of offense O Dismissed
Reason for Decision:

Offender Wall said that he did not refuse to go back to his cell, that he just did not understand what was said. Reporting Officer Holbrook sald that offender
refused an order to return to his cell, and approached the control booth asking to speak to a sergeant. Officer Holbrook also sald that offender Wall started
toward his cell and once again turned around and ask for a sergeant. Offender Wall was found guilty on the preponderance of the evidence.

Penalty: Disciplinary Segregation - Imposed Value: 15 Days

E for the above listed offense, or [C] Penalty continued or attached
[:] for the following lesser included offense
Commant' / P
Name of Interpreter/Translator (if appjéabl): ¢~ / /
- Hearing Officer’s Signature: Date:  8/24/12015
\ Print Name: :
Adl‘jnitmd to Pre-Hearing Detention: (/ Date lh: ' ? =194 S, ’ Date Out; g -2 P ¢S ’
- Admittedtolsolaton: [ ves [X] No ~  Dateln: : Date Out:
ltiSTlTUTKONAL REVIEW: [X] Approved . [ bismissed [] suspended Penalty
' [ Reduced Penalty [] Rehear [T Reduced to Lesser-Included Offense
Comment:

[ — - — ]

Penalty:  Disciplinary Segregation - imposed Value: 15 Days

@ for the above listed offense, or [C] Penalty continued on attached
: D for the following offense of

Signature: Cogdt AL %,ge/ Date: 812712015

PrintName: ~ Cope, NP / Title:  Captain

. RECEIPT OF APPEAL COPIES: D Offender intends to appeal D Offender does not intend to appeal

This Is to certlfy that | have received a copy of this report and have been advised of my right to appeal the decision to the Facllity Unit Head (Category fand Il
Offenses) and to the Regional Director (Category | Offenses only).

Offender's Slignature: Date:
Staff Witness Signature: Date:
Print Name: Title:
Renort run on 08/27/2015 at 8:05 AM Paae 2 of 2 Rev. 03/30/2009

" Case 7:17-cv-00066-EKD-RSB Document 1 Filed 11/14/1—6”P'agg:%’rgﬁ 57 Sis: )

170a



{
MEORANIDAL 0F LAW/EKIE‘F TN SUPRORT

Fadera ot Mg nteicain e agplicion o Yk o WOEHS CORUS iy s e Qo e s Gmfmwm—
Yildes e W%ﬂil:(\@;i e ,a&l‘rahes (?m ket St

Atd 4o

Tee. Couit Sated St Rocechuel defauly weald bc exoused evon e

absouee & Conse, hon 3™ ii\g&ma& \lelatian e gm}o;énl teaulied in e Comidion 0f e Who 8 2dhually “mvocond Jigs Qe *
e V. Belt, 12 S M 200 1 ?ﬂgW( 2551° wﬁ{%ummu 3 1 40 defqulted Clanus duzsk Stabligh fﬂm
" {, it f oo e, 1t (e uoe kel %rmvwl— hac wo mmu \suv cw odd e &‘c\mer uilly beytvd &

e ﬁa‘oh doubk uohv Beleulp v. D!.lo 415 8. 796 .32 (\ Cm} Siaved ‘T’wwadv &din 412 K3, Z‘ﬁﬂw?L
dhat- 2 Sedoral Weavi (g !Mawda}o (F Yo Pekikimaar Walkes 8 Sabs}atvhal A of Hewly -diseavered Qndouce Wk@ﬁdolmfr
szmabh; have (MMMQd swew 'lﬁcemdwm st be. pl ausa ¢ wws% bear on dhe. Concietimal cuestion v
e, Pl dhau e Gt or wwigeonce f Yhe pitioner . Tas, & Se pwssw loltg Ciats e Oideuce. tiat \oas o aud
ol ok hae s ieseued 2 Yl @' bwqhwav proedivg) ud e s baned fvwmm e Side Courde for 2 wandriat -
" bacave fie Yaludory *w - has expued o M«M o ffor e e evidoee i 3 Gedorl Sovou

Siee WFMW"“ ety dscovered £k pn which i 2ckual nvacause dku/as o piedicsted, in ovder Yo &k

4 ey’ Ol o achual Wneoommee, dud Yus , Gverenute, procedural defaulyof Federal HAEERS Gl ,Q&h@m st deuonteate
ey %e nooly - discoveed Gfﬂ\w%{mlé\ltdwm of e 46hual Yideo 0 Yz il o Quoskedn, 1t s veove Wcely Hrau
b wgmm'o& Ladar of fack wmd G s (uty o heoessed ASINT eeause B Vidon Giealy B %LJ%{A

‘é car Whells” (gt ege iz, o}musedh the ead- %o Head (ol 1oty ftiar Rasaick: wi 0 péithioner i (w!g
ﬁe ﬁimdﬁum, Lm itned o Yee Diger ma/q”x%m (o Como 243,
Whale e Maloueid 9 d{'@w Baswelz, wre {‘f 19, Cleavly indieates fre vestigater Cagtaind-SH Caud wo-have
bgqukug‘l@chw ven i Bllca Rasinels’ @ahwwwul ibe Discit ma eanq r&m*goé w4 ‘325/!6 ov was
hie 2000 ¢ W He S M S i e Vedeo font a%« @ﬂu mwl trclmhli Ylms i Gl (ondete
s ﬁ:‘&uﬂ s ‘fés‘hvm ey (u HHis hearug- 17&1!4 it Vesulk l‘u oo Yl loss of 270 D 1f Hieg gccmdmd

ma) dlzvmqgg ', aﬂw/m i Hin tﬂdﬂ\ m«wL Tas uew( ~vefable,“Critiea

Wldum o’( Hu échm Heu gmm)@a Wm m WUR, Wa\lal(db&

Wm becauge %5 UMWS\L(%M( i) duw be%ladw e & ff“em\m
u«eshqtﬂ(«dlv{&,%m%zvme CﬂUMNp ey ekl Dwm dtscllotéum Hginal &J&z Q%E.Iblf MS(] 00

T WLMMM e Supee Conrt exlablided ki wivistin DUETRIGSS il i st ¢
ﬁ%qtdul{msoww i dis hvatt § vow’dl%g hug m} e RQuuen® & du Tnles liiled vu(h} “%o (ol toebaeses dud. pv&w&
Vocusortory tuidayce in i ﬂfu& loheit ferifing hin 4o do 89 will ok be uudu“ azavdaus o tncHRuiipmal &

Comecdinat Goale” Trie will wctativgd Shak Vdoo @apa w %49& Doowsadl- (0 ot lessh 2k 3 wtiuawn czwq\m esndww)
. Cound have held Yaat dlser plivan s skt el Video s s Sheve's 4§ Secuty vesn ok
tode &o (&dd,{ esstne need udk- e, ex/& eﬁ 24 Ye haamw] budein % b b fte Wiiale will e Y. buslon o{'»iwwﬁ
gt i 2ckion B vok a?b(hm;) because e frilue, o vevien & eguasted Yld% fape Wbl "Guskbiea”State v
oes Do e, s dar Yo, W Ly (See Nagie - Ofon, T4 F.34 O, (af(; (TG M) Tt dlso ohka{
i Epons v. Crugli (92 A0. 24 5,585 NAS. 24 o (. 470 v ) 2 hz:mj ({m refusal 0 cabsg theo
0{(%2 ttcideut- W (uastnn il also Violdte 2ud hua s Tn Toeo v alshenu, 605 ¥.Sup. 505 (3¢
M fhe emanks abso etd e e 8 150 \lo “alue, %o Checld prisan {oac S veloa- i m@m

ac dore o e Tt Wt (ffer o et mv. W 0. tetnds for She 51 [4, - earg Doy oo
forvn.

Covrmugs g )
1)

(&
Case 7:17-cv-00066-EKD-RSB Document 1-1 Flledqlll /12 Page 1 of 3 Pageid#: 97

171a



ée :r',k
 Hedaaanonsd omw/mer TN SupptRy
Oilhuuv.dﬁm; Pﬂe e

T e Hit G, fus alealy beon establidnin Yt v. yneh, 846 124 %0 (Eaa(ud e,
ehubastand
;\;nz Qove wldem Wanndgnd Mmum AL dud %o 8:(04(‘.60 Vi | du nugake Sl fas 2 fwwmuﬂa( ﬁ&pvm VIWZN—

fiae .~ pa?fr:}) ldaner. léwed whon t ¢ be dis ,&we Hw wof s Citkcal f e Wutes” defuuse i ta e
(i ﬁ{f s lfals it el be evioned wilad (ipanvin st Mvm( Conseinas”

?dz{wm Claiug and v f Y e Gleavly Sy z@ mo‘kw 2 (k- aier Uaplgd by h d
oy o e e o )

Gritiatbo bis ) il g w4, Tealo sl Cosams 2tar (?;lwhi it v wwmnj W @laa

" U pracedues) Ve Poges {6 sy edtaliceed “au @ eufitled 1o lrave 4 heani
Cit-Coer”  Rager, 79 ¥ 8up. b1 (€9 1; (). nnga(Mr{muw,anw«% wd%%w

G-t o ke, f Yo s clofuee” e Ofar Wy ity fakf parial o Here St (d
whmc)?&%ham 8. drm aawaﬁwﬁm‘muﬁs i ey 4 i
The principal procedura da?ut Cruiplamed ¢f b y peltaver, Wedd € establched wenesswllq gt M(Wa(ld&qol- e

‘fepWVZ&M GFLM EARED oY (fwd\lvr 210 D

Ths Gl fskf 4, ‘Mhewéa m %o o puk wa d pefealy defid e
Veguasted icouce Me,hw wkgwt edsions, V&&W &L‘M% m‘ja % PM
Mc&dm%m @mkm Povieurd, o VOR-HENSLY v opiied ftd e Viden uazwo%z dowwﬁfmw

l—ﬁil forw 0 Vet s~ Sbwas” B i {wzap Such ordouoe 2t Yoo Ve - Ttk Sk Ww(j q’;lﬂe
aien Yflor beltianar pmuwd 0% S6teel dis uepiutios %e (Zeg dmw,gq@

W%M it d“{mwww ik Culd OMWbam(wd i b et ekt i
Video fitage. o{%mudm}  Question ,(uclucg;ﬂ MLQM s \or ud s Wefutivle o 15@

Taig ¢ a1 Opyuous proced o, ) GINE &wﬁu have (2 sl C{%d H
when B e lablidhed - e@ﬂﬁm * Clau, owavor, Qs ol mﬂimq‘(‘(wf e %%wﬁe%ﬁm e

e ¢f e oxculpateny idouce, s Y B ﬂf%ﬂ, e ffens %mxe, < nttuds dist o ke Ooms fied
oot e “STANRY éar rtmm Suc i Codld e O 2 s, Uil dosied pelionar e
ir«{m% precadt the extaut lpbry Moo

A el defudant-tcd by 4 i g i it Yo e s Coickio Sk asite, i Wl o S
Hie eidmee gt @a Tumey v. M0, m U3 510,435 AT §.ok AT, 4k T L-Ed. T4 ((4‘2'1 \: Aizag v.
iy, A0 U5, 210, 20, (2.0 P0G, FA {1 Lo 4 02 (). e e oves eguuaas o 3 i
-~ ducplug hezmuc’ Womunmim pecs (ese dauweh o, Gime o Crivival Bgecrfion wm—%egmmsa lay
1@% fe{L d the decision of 5 BUSED hwr fﬁ@w/ who dishouesH guwmym Aduce c{’» Wineuce”
alesald, 520 U3 Mak (onskional C(au«s ok Jus} basedl on his ngcanee, bl 3lso

on s Cm*mkm Guat St ik ol OFWldmc deuied Nin e ful pwwp(li F profecions #furded bx‘
fh Custteion & e Unnhod Sten (6% Aumclad

oW adll

[ Ggdienr

(2) (pagestun {: i)

Case 7:17-cv-00066-EKD-RSB Document 1-1 Filed 11/14/16 Page 2 of 3 Pageid#: 98

172a



eutle
MeNoRANOUAA 0¥ LA /BRIE 1A SUPPIRT
¢ attared froge: praet

To e Bt b s e e s in YO, B V20 90 (EAe) eg)

Case 7:17-cv-00066-EKD-RSB Document 1-1 Filed 11/14/16 Page 3 of 3 Pageid#: 99

173a





