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QUESTION(S) PRESENTED

Do the safegardé provided by the 14th Amendment apply to the
state's unreasonable denial of post-trial criminal discovery where
Petitioner, with newly discovered evidence of DNA tampering, has
substantial liberty interest in obtaining additional discovery to

which he would have been entitled to at trial?
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. '

to

The opinion of the United States district court appears at Appendix
the petition and is '

| [ ] reported at . or
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

N/For cases from state courts:
The opinion of the highest state court to review the merits appears at
Appendix _f&__ to the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished. % 2"6& Aj)ﬁo@liﬂk/@@d“o{’ DeLisSion

—.......__The_ opinion.of the Sacra mento [:ouy (‘)‘Y So ,PU or court .
appears at Appendix _f  to the petition and is

L lreportedat ___ ______ jor,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.



JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ 1 No petition for reheéring was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including _ (date) on (date)
in Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[\’AT‘or cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix _ A& .

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The 14th Amendment of the U.S. Constitution (Petitioner is a state prisoner
and unable to print out verbatim the laws herein cited).

California penal code 1054.9

California evidence code 356.
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STATEMENT OF THE CASE




Petitioner is a state prisoner for whom California's Penal Code 1054.9
allows post-trial discovery for habeas purpose. Through it, Petitioner obtained
photos of the DNA evidence envelopes containing his and the victim's alleged (AfﬁC/ 404‘)'%)
reference mouth swabs ('A Pfx C-,) 351 8'360) showing unaccounted for access dates

(a/q/oti and. i/llf/ol., ) Z’L’aL) by police lab personnel for which no testing
or any other purpose was ever documented anywhere, this in light of trial record
(ﬁﬂ}'xcj.'607) showing that the alleged inculpatory evidence (I“"&m pol -6 1) was
tested the first time around and showed no DNA from either Petitioner or the alleged
victim (Alicia S.). It was tested again after the unaccounted for access to
Petitioner's and the victim's alleged reference DNA mouthswabs and, lo and behold,
both Petitioner's and the victim's DNA showed up on the second test date (/‘ﬁx C).
f =3¢ Uik ) |

Petitioner, under PC 1054.9, asked for, among many things listed in his motion
(Aprx C, éaﬁ“Laé) , disclosure of the pre-trial testing written requests to
see what was actually tested or requested to be tested. Without these, he would
have no idea what testing was done, the results of which he was entitled to as
a matter of law whether inculpatory or exculpatory.

Based on previous discovery U'FPK ¢ J 1‘#’{) Petitioner became aware of the
existence of five pre-trial testing requests, which the prosecutor and the trial
court refused to turn over (ﬁff)( Q‘, 539~ I!’W) . Incidentally, the state turned
over testing request #6 (006) but argued without merits that there was a difference
Lﬂ'ffx C) hho ) between pre-trial and post-trial testing requests, and that
Petitioner was not entitled to the pre-trial WNA testing requests even as Petitioner
pointed out California's Evidence Code 356 allowing for such associated evidence
to which Petitioner would have been entitled at trial and which trial counsel
appeared to have asked for (Rﬂ”ﬂ ¢, 258 ) but never received.

Petitioner contends that all of his 1054.9 discovery requests are allowed
under the law and the state's denial is arbitrary and unconstitutional. After
the trial court's denial Petitioner's mandate petition to the state appellate -
court and petition of review to the state's highest court were summarily denied.




REASONS FOR GRANTING THE PETITION
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Post-trial discovery is of national importance because many prisoners were
poorly represented and this is the only mechanism by which they can obtain
assistance in collaterally attacking their convictions.

California Supreme Court and the U.S. Supreme held'that Dué Process prohibits
arbitrary state's action. People v. Ramirez (1979) 25 Cal.3d 260 (freedom from
arbitary adjudicative procedures is a substantive element of one's liberty);
Thomas Cusack Co. v. Chicago, 742 US 526 (1917)(the 14th Amendment safeguards
fundamental rights of persons and of property against arbitrary and oppressive
state action). '

Both California's highest court and the same appellate state court that
denied Petitioner in this case had held in previous decisions (In re Steele, 32
Cal.4th at 697 and Barnett v. Superior Court, 145 Cal.App.4th 495 (2006)) that
defendants are entitled to post-trial discovery that they would have been entitled
to at trial, including evidence reasonably believed to exist in the possession of
law enforcement. Yet in Petitioner's case they arebitarily denied Petitioner
evidence to which he was entitled as a matter of law and substantive due process.

The state courts' decision, particularly the trial court's reasoned '
decision in this case (ﬁff x B ) is erroneous, arbitrary, oppressive, and
violative of Due Process under the law and hence unconstitutional. See National
Citizens Committee for Broadcasting v. FCC, 535 F.2d 938 (D.C. Cir. 1977), aff'd
in part, rev'd in part, 436 US 775 (1978)(decision is arbitrary if facts on which
it is based are not supported by the record). The records hereto attached show
that Petitioner is entitled under the law to all of his discovery requests.

Thus, the courts' non-compliance with statutory procedures and abuse of

discretion are subject to judicial review. Toohey v. Nitze, 429 F.2d 1332 (9th Cir.

1970) cert denied, 400 US 1022.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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